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Section 51 — 

No. 1195 of 1986. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979. 

Division 3 — General Orders — 
Section 51 — Consideration of National Wage 

Decision on Commissioners' Own Motion. 

Trades and Labour Council of Western Australia and 
Confederation of Western Australia Industry (Inc) 
and Others. 

STATE AWARDS. 

Various Occupations. 
Various industries in the State of Western Australia. 

Before the Commission in Court Session at Perth. 
Chief Commissioner B.J. Collier, 

Senior Commissioner G.G. Halliwell, 
and Commissioner G.'J. Martin. 

The 25 th day of March 1987. 

State Wage Case — Consideration of National Wage 
Case 1987 — Wage Fixation Principles adopted 
including two tier system — $ 10. (X) per week granted 
under first tier subject to commitment by unions to 
Principles (Wage Fixation). 

THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

These proceedings were instituted by the Commission 
of its own motion pursuant to section 51 (2) of the 
Industrial Relations Act 1979. That section requires that 
whenever a National Wage Decision is made by a Full 
Bench of the Australian Conciliation and Arbitration 
Commission (Australian Commission) the Commission 
shall consider that decision and, unless it is satisfied that 
there are good reasons not to do so, shall make a general 
order giving effect to that National Wage Decision in 
such manner and subject to such conditions as it 
considers appropriate in awards in force under the Act. 

Before any order can issue, however, the Trades and 
Labor Council of Western Australia (The Council), the 
Confederation of Western Australian Industry 
(Incorporated) (The Confederation), The Australian 
Mines and Metals Association (Incorporated) (AMMA), 
the Minister of Labour, Productivity and Employment 
and any other person, who in the opinion of the 
Commission, has a sufficient interest in the matter must 
be afforded an opportunity to be heard in relation 
thereto. 

On 11 and 14 March 1987, the Commission advertised 
in a daily newspaper circulating throughout the State 
that it would convene on 19 March 1987 to consider a 
decision of the Full Bench of the Australian 
Commission, entitled National Wage Case March 1987, 
delivered on 10 March 1987. 

The background to that Federal decision is well known 
but requires some attention for the purposes of the 
record. On 26 June 1986 the Australian Commission 
adopted Wage Fixation Principles which were intended 
to operate for a period of two years. It awarded a 
National Wage increase of 2.3 per cent in relation to the 
CPI increase for the September and December 1985 
quarters to operate from the first pay period beginning 
on or after 1 July 1986 and stated that the next National . 
Wage adjustment was expected to operate six months 
later. In retaining the structured centralised system the 
Australian Commission made only minor changes to the 
Principles of the previous package and introduced a new 
Principle 12 — Economic Incapacity (Print G3600). 

On 2 July 1986 the Commission in Court Session 
considered that National Wage Decision and made a 
General Order giving effect to it in awards in force under 
the Act (66 WAIG pp. 1139/49). 

In November 1986 the Australian Council of Trade 
Unions (ACTU) made an application for a 6.7 per cent 
increase in wages and salaries and on 14 November 1986 
the Australian Commission decided that a number of 
matters should be joined to the ACTU application. 
These matters were:— 
* A number of applications seeking "supplementary 

payments". 
* An application to review the Principles of Wage 

Fixation established by the Commission in its 
decision of 26 June 1986. 
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* An application to have superannuation "fully 
considered in the context of a review of the 
Principles of Wage Fixation"; and 

* A number of applications intended to provide the 
vehicle for a test case on the removal of the Annual 
Leave Loading in Federal Awards. 

In its reasons for decision issued on 23 December 1986 
the Australian Commission rejected the 6.7 per cent 
wages claim stating that such an increase was not 
sustainable in the current economic circumstances. It 
said that the state of the economy was unlikely to 
improve sufficiently in the immediate short term so as to 
allow adjustment of award wages every six months based 
on the relevant quarterly movements in the consumer 
price index as provided by the current Principles. It saw 
merit in the proposal for a two-tiered system of Wage 
Fixation notwithstanding considerable differences 
between the major parties as to the nature and detail of 
the proposal and referred the parties into conference to 
discuss:— 

(i) the quantum of any wage adjustment if any; 
(ii) the ceiling which should be prescribed for 

adjustments under the second tier Principle; 
(iii) the content of the Principles. 

The Australian Commission said that further 
discussion needed to take place on whether the existing 
Principle 3 — Superannuation should remain in its 
current form or whether Superannuation should be 
subject to arbitration. It was prepared to consider a 
Principle providing for the inclusion of supplementary 
payments in Federal awards as part of a carefully 
controlled process to address the position of lower paid 
workers in the current economic circumstances. It 
rejected the applications which sought the abolition of 
the annual leave loading of Federal awards (Print 
G6400). 

Subsequent to that decision conferences were con- 
ducted on 16 and 28 January 1987 at which the parties 
discussed the quantum of any general wage adjustment, 
the ceiling which should be prescribed for adjustment 
under the second tier and the content of the Principles. 
Areas of agreement and disagreement were clarified and 
the Australian Commission re-listed the matters for 
hearing. Further submissions were made commencing 5 
February 1987. 

In its decision delivered on 10 March 1987 the Full 
Bench of the Australian Commission made widespread 
changes to the present system of Wage Fixation. 
Foremost amongst these were:— 
* The introduction of a two-tier system. The first tier 

referred to the amount which should be distributed 
as a general increase to all wages and salary earners 
and was assessed at $10.(X) per week to operate from 
the first pay period commencing on or after 10 
March 1987. 
The second tier refers to the amount available for 
adjustments in wages and salaries in accordance 
with a series of Wage Fixation Principles. 

The Australian Commission emphasised a number of 
matters which are fundamental to the operation of the 
second tier. They are:— 

(i) The need for genuine flexibility in the operation 
of the tier within the limits determined. 

(ii) The results must depend on the facts in 
particular cases and on the particular circum- 
stances of the industries or enterprises being 
considered. 

(iii) It is not envisaged that second tier increases will 
be uniformly distributed or that the dates of 
operation will be the same. 

(iv) It is not intended that any decisions will operate 
retrospectively. 

(v) The Commission will arbitrate on any or all of 
the issues that may arise in the application of 
second tier Principles but must satisfy itself that 

conciliation is not likely to lead to a resolution 
to the claims before being prepared to 
arbitrate. 

(vi) No improvements in pay or conditions under 
the second tier Principle will result in an 
increase in costs exceeding four per cent of 
wages and salaries. Subject to agreement 
between the parties concerned and the 
processing of such agreement in accordance 
with the appropriate Principle, increases not 
exceeding the four per cent ceiling may be 
approved from a date to be fixed by the 
Commission. 

(vii) Failing agreement between the parties 
concerned, the Commission will arbitrate in 
accordance with the relevant Principle or 
Principles, and, in such cases, the Commission 
will award no more than two per cent to operate 
from a date no earlier than 1 September 1987 
and no more than a further two per cent to 
operate from a date no earlier than 1 July 1988. 

(viii)The effects of the second tier will be staggered 
well into 1988 and beyond and it is reasonable 
to suppose that the flexibility underlying the 
application of the second tier will be 
accompanied by greater productivity than 
might otherwise occur. 

* A significant change to the Wage Principles 
including a new Principle entitled Restructuring and 
Efficiency. This Principle will allow for increases in 
rates of pay or improvements in conditions of 
employment if they can be justified as a result of 
measures implemented to improve efficiency in both 
the public and private sectors. These measures may 
be:— 
(i) Changes to work practices and changes to 

management practices which are accepted as an 
integral part of an exercise conducted in 
accordance with the Principle. 

(ii) Other initiatives, including action to reduce 
demarcation barriers, advance multi-skilling, 
training and re-training, and broadbanding. 

(iii) Changes to working patterns. 
This Principle shall be subject to the second tier 
ceiling. 

* The Work Value Principle will remain but there will 
be no double counting as the consequence of 
changes effected under the new Restructuring and 
Efficiency Principle. 

* The prohibition on granting new supplementary 
payments will be removed and arbitration may be 
embarked upon where agreement cannot be 
achieved. The second tier ceiling applies to 
supplementary payments. 

* The Superannuation Principle has been modified. 
The Australian Commission will continue to certify 
agreements or make consent awards. However, 
when negotiations and conciliation are exhausted 
arbitration may be resorted to. In any such 
arbitration the Commission will award new or 
improved benefits not exceeding the equivalent of 
1.5 per cent of ordinary time earnings to operate no 
earlier than 1 January 1988 and no more than a 
further 1.5 per cent to operate no earlier than 1 
January 1989. Superannuation will not be included 
in the second tier but it will be taken into account in 
the Australian Commission's assessment of the 
maximum labour cost increases that can be 
sustained during the life of the new package and 
from which the first and second tier portions are 
derived. Certain aspects of superannuation, 
particularly the question of what fund or funds 
superannuation contributions should be paid into 
require further consideration. The Commission will 
convene a conference for that purpose. 
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* The Standard Hours Principle will not be subject to 
the restrictions imposed by the second tier ceiling 
provided that the cost impact of the shorter working 
week is minimised. 

* Except for the flow-on of test case provisions, 
applications for changes in conditions of employ- 
ment other than provided elsewhere in the Principles 
will be considered in the light of their cost implica- 
tions both directly and by flow-on and will be 
subject to the second tier ceiling. 

* The Anomalies and Inequities Principle has not 
been changed in substance although future claims 
will be bound by the second tier ceiling. 

* Claims for catch-up to the metal industry standard 
and adjustment of paid rates Awards to establish an 
equitable base may be processed as anomalies pro- 
vided such claims are lodged by 1 September 1987. 
Although the existing Principle for paid rates 
awards will remain it will do so pending the outcome 
of a conference to be called to consider a number of 
specified matters. 

* The First Awards and Extensions to Existing 
Awards Principle has been changed to give effect to 
a minimum rates and supplementary payment 
structure and to the decision that, on those 
occasions where increases occur as a result of the 
application of the Principle, such increases will be 
subject to the second tier ceiling. 

* The existing Economic Incapacity Principle has 
been amended slightly to take account of the two 
tiered system. 

* A further conference of the parties to the National 
Wage Case proceedings will be convened in October 
1987 to consider whether a further increase in the 
first tier should be awarded during the period of 
operation of the package. Such an increase, if any, 
will not exceed the equivalent of a 1.5 per cent 
increase in wages and salaries. 

* The new package will operate until the next review is 
completed and that review will commence in May 
1988. 

* Matters presently before the Australian 
Commission, however constituted, will be subject to 
the new Principles except those matters which are 
substantially part heard. 

The Council, AMMA and the Minister all agree that 
the decision of the Australian Commission is a National 
Wage Decision for the purposes of section 51 of the Act 
and that the Commission should make a General Order 
giving effect to that decision. Each expressed views, 
however, on aspects of the decision and made 
suggestions as to the manner in which it should be imple- 
mented in awards of this Commission. The Confedera- 
tion expressed some reservation that the decision met the 
definition of a National Wage Decision as expressed in 
section 51(1) (c) of the Act in view of a proposed meeting 
of ACTU affiliates to consider the decision and a lack of 
acceptance of the Commitment Principle at this time. 
While not opposing the issuance of a General Order it 
cautioned that it should be delayed until it became clear 
that the Federal decision will apply generally to awards 
made under the Commonwealth Act. Like the other 
section 50 parties the Confederation expressed views on 
matters decided in the National Wage Decision 1987 and 
the applicability of some facets of the proposed Wage 
Principles in this jurisdiction. 

We acknowledge the point raised by the Confedera- 
tion. However, the situation now is not materially 
different from that which has faced the Commission and 
the parties on previous occasions. When section 51 pro- 
ceedings have taken place following a decision of the 
Australian Commission there has not been any certainty 
that the Federal decision would apply generally to awards 
under the Commonwealth Act. Nevertheless, the 
Commission has considered the Federal decision and 
reached its conclusions in the knowledge that no order 

would issue until it was satisfied that the criteria of 
section 51 (1) (c) had been met. We propose to follow 
that course on this occasion. 

Subject to the foregoing we are quite satisfied that 
good reasons do not exist for the Commission to decline 
to issue a General Order which will give effect to the 
National Wage Decision 1987. Indeed, we endorse the 
philosophy behind the decision and see it as presenting a 
new opportunity for employers and employees to work 
together in consultation and co-operation with a view to 
lifting productivity for their mutual advantage and that 
of the Nation. Like the Australian Commission we 
consider that nationally agreed guidelines may assist the 
proper processing of enterprise based restructuring and 
efficiency exercises but stress that if the overall objective 
of increased productivity is to be achieved then it is 
primarily at the enterprise level that the work needs to be 
done. It is not beyond the ingenuity of management and 
the workforce to improve the nation's competitiveness in 
the interests of all Australians. 

We turn now to consider the matters raised by the 
parties in relation to the package introduced by the 
Australian Commission. They are discussed under the 
headings set out in the new Principles. 

Wage Adjustments. 
First Tier. 

Subject to receipt of the necessary commitment there 
will be an increase of $10.00 per week to adult rates in all 
awards. The General Order to issue will operate from the 
same date as that decided by the Australian Commission. 
That date was announced as the beginning of the first 
pay period commencing on or after 10 March 1987. 
However, should the operative date change as the result 
of any further consideration by the Australian 
Commission the change will be reflected in the General 
Order. As stated by the Commission in Court Session in 
the November 1985 State Wage Case the operative date is 
one of the elements of a National Wage Decision and we 
are obliged to give effect to it unless we are satisfied that 
there are good reasons not to do so (66 WAIG pp. 4/5). 
We are not so satisfied. 

In the Junior Workers' Case (65 WAIG pp. 1331/1348) 
we were informed of diversity in the historical basis for 
the fixation of junior rates in awards and thus we 
conclude that those awards which express junior rates in 
monetary amounts will need to be examined to determine 
the increases to be awarded. The Confederation advised 
that few awards were involved and the task would not be 
great. Accordingly we ask the section 50 parties to confer 
immediately with a view to reaching agreement on all 
junior rates within the next 14 days. 

We consider that adult annual salaries should be 
increased by $522. This is the figure derived from the 
adopted of the formula used traditionally in the public 
sector of this State. 

All parties agree that the adult minimum wage should 
be increased. That wage will be adjusted by $10.00 per 
week to $216.90. 

We do not adopt the suggestion of the Council that 
shift penalties which are expressed in money terms 
should be increased by 15 per cent of $10.00 It is our view 
that the section 50 parties should carry out a similar 
exercise as has been suggested for junior workers and 
within the same time frame. For fairness between shift 
workers adjustments of rates for shift work which are 
expressed in money terms should take place fromatihe 
same date as those expressed in percentage terms. 

The Council raised the question of how the $10.00 per 
week increase should be applied in those awards which 
did not prescribe standard hours and expressed only 
hourly rates of pay. We can find only two awards in that 
category and suggest that the section 50 parties confer on 
the matter. Mr Commissioner Martin will be available to 
assist in any case of disagreement in this or the two other 
matters aforementioned. 
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Part of the overall package includes the calling of a 
conference in October 1987 to consider whether a further 
increase in the first tier should be awarded. Should any 
increase be awarded section 51 proceedings will be re- 
instituted. 

Second Tier. 
We have highlighted a number of matters earlier in 

these reasons which are fundamental to the operation of 
the second tier. It is sufficient to re-emphasise that access 
to the second tier should be based on a proper case being 
established on its merits. The second tier is not intended 
to justify a universal and equal labour cost increase. 

The Commission was urged by the Council not to 
adopt paragraph (d) of the Second Tier Principle that the 
Commission will not award retrospectivity in relation to 
any second tier increase. Reference was made to the 
limited powers expressed in section 39 of the Act and to 
an injustice that could occur if restructuring took place in 
a national company and any resultant wage increase 
from the application of the Restructuring and Efficiency 
Principle in Western Australia lagged behind a 
corresponding increase in the Federal jurisdiction. We 
are not persuaded by that argument to depart from the 
Australian Commission's edict. Indeed it is pertinent to 
stress that the primary consideration will be changes 
which take place at enterprise level right here in Western 
Australia. In that regard we endorse what was said by the 
Commission in Court Session in the Nurses (Public 
Hospitals) Case last December in relation to nexus and 
remind parties that — 

We reject the contention that the establishment of 
an equitable base with one or a number of awards in 
other States enables rates in this State to move auto- 
matically as a consequence of further movement in 
those States. The base is established for the applica- 
tion of decisions made under section 51 of the Act 
and for nothing more. If changes are made to the 
rates which were used as the equitable base yardstick 
that might be sufficient reason for further move- 
ment in this State but if and only if the reasons for 
change elsewhere exist here also. 

(Decision 23 December 1986 — unreported.) 
Reference was also made to the meaning of paragraph 

(a) in this Principle which reads:— 
(a) No improvement in pay or conditions under 

the second tier principle will result in an increase in 
costs exceeding four per cent of wages and salaries. 

The Confederation distinguished this terminology 
from that mentioned under First Tier and the Super- 
annuation Principle. AMMA forecast that difficulties 
could arise in the understanding of the ceiling level which 
embraces all labour costs not only those of wages and 
salaries. The Minister saw the four per cent ceiling as a 
gross rather than nett cost and an average rather than an 
actual figure. He envisaged some employees perhaps 
receiving more than four per cent and others less as the 
result of a second-tier claim. The Council also saw the 
interpretation of the ceiling as open to argument. We 
think that it would be imprudent to make any 
pronouncement on the meaning of those words now. It is 
sufficient to say that it is the clear intention of this 
Commission that the four per cent ceiling in the second 
tier is the same ceiling as that fixed by the Australian 
Commission. 

Despite strong representations to the Australian 
Commission that no exceptions should be made with 
respect to any second tier principle that tribunal 
acknowledged that exceptions could occur. Although 
stressing that they would be rare the Australian 
Commission saw the possibility of the odd claim for an 
increase in excess of the second tier ceiling or one seen to 
be a valid exception to any second tier principle. It 
considered that it would be realistic for them to be 
processed through the Anomalies Conference. Notwith- 
standing similar arguments advanced by the employers in 
these, proceedings we also consider that rare circum- 
stances could justify the granting of a claim which, on its 

face, was above the ceiling or outside the second tier 
principle. If such a claim ever arises it will be processed 
through (a) (i) of the Anomalies and Inequities Principle. 

Commitment. 
We make it perfectly clear that unless a union gives the 

undertaking which the Commission requires it will not 
benefit in any way from the proposed package. 

We have carefully weighed the arguments of the 
parties and have decided that unions in this State should 
be required to give a similar type commitment to that 
proposed for their Federal counterparts. That commit- 
ment must be in the following terms — 

The (name of union) accepts that any claim for 
improvements in pay and conditions must be pro- 
cessed in accordance with the Principles enunciated 
by the Commission in Court Session on 25 March 
1987. For the period of operation of the package this 
union will not pursue any extra claims, award or 
overaward, except in compliance with the 
Principles. 

The restriction placed on an employer by the General 
Order in 1983 not to increase labour costs without the 
consent of the Commission appears to have been 
effective. We see little point in deleting that clause and 
replacing it by a clause transferring the restraint to the 
union. It can be removed without difficulty in the future 
if the need arises. 

Much discussion took place about what was described 
as a de facto principle of this Commission. The Council 
saw tis as appropriate for consideration under 
"Commitment" and asked that the observation of this 
Commission that claims by employers to worsen 
conditions should be subject to similar tests as those 
confronting unions which seek increases be elevated to 
the status of a Principle. This was strenuously opposed 
by the Confederation which sought its end as a principle 
of any sort. It argued that the Principles were based on 
the concept of there being claims for increases during a 
time of restraint not on a wage and conditions freeze. It 
was submitted that the so-called de facto principle was at 
variance with what was being applied elsewhere in 
Australia. 

AMMA said that a continuation of the de facto 
principle would inhibit the proper application of the 
Restructuring and Efficiency Principle. Accordingly, it 
was not open to the Commission to continue to 
countenance it. 

Those submissions and the Restructuring and 
Efficiency Principle cause us to review what we said on 
this subject as recently as July 1986. We can envisage 
situations where improved efficiency and productivity 
might involve a change in conditions or practices which 
are award provisions. Such changes may be agreed to by 
employees in consideration for second tier increases. We 
are mindful also of the view of the Australian 
Commission that employers should not be prevented 
from making applications to change existing principles 
although it stressed that a strong case would need to be 
established before existing award provisions would be 
reduced whether those provisions were introduced by 
consent or arbitration. Whether this package holds 
together will depend to a large extent on the goodwill of 
employer and employee alike and the role played by their 
industrial representatives. Co-operation and consulta- 
tion not confrontation is the key to its success. In second 
tier claims based upon the Restructuring and Efficiency 
Principle changes in award provisions may well be part of 
the overall arrangements and may not be seen as a 
worsening of conditions in an exercise of that nature. 
However, we see no reason to change the views on this 
subject expressed by the Commission in Court Session on 
several occasions since 1983. The general rule may be 
departed from for good and cogent reasons but a 
pernicious claim from an employer could be fatal to the 
delicate fabric of the package and will not be entertained 
in this Commission. 
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Restructuring and Efficiency. 
This principle is clearly the main vehicle for access to 

second tier increases and has been discussed to a great 
extent elsewhere in these Reasons. We see applications 
for conferences pursuant to section 44 of the Act as the 
principal means of processing a claim in the 
Commission. Orders can issue in accordance with 
subsection 8 (a) of that section binding only those parties 
who consent thereto. In the absence of agreement on 
specific aspects of an exercise the claim can be referred 
for hearing and determination. We acknowledge that 
some disagreements in this area may not be within the 
powers of the Commission to adjudicate upon but each 
case would need to be considered on its merits and in 
accordance with edicts of this Commission on the subject 
of managerial prerogative. 

Some matters need re-emphasising. No increases 
should be paid before a restructuring and efficiency 
exercise is implemented. This principle must not provide 
a vehicle for bogus wage increases or other sham arrange- 
ments. We endorse the views of the Australian 
Commission that consequences that must be avoided 
include the following:— 

It would be unacceptable for a plant restructuring 
exercise which was accompanied by labour force 
adjustments to have as its consequence a levelling- 
up of rates of pay. This could happen if priority was 
given to the maintenance of relativities; 

It would also be unacceptable for an agreement to 
be put forward in purported reliance on the 
principle in circumstances where there has been no 
genuine restructuring exercise; 

The objectives of the principle should not be 
confused with the obligation to fulfil normal work 
requirements. We do not consider that a restructur- 
ing and efficiency exercise is an appropriate 
description of changes leading to no more than 
compliance with terms of employment; and 

A restructuring and efficiency exercise may 
identify award classifications that are no longer 
appropriate, but it would be contrary to the purpose 
of the principle if obsolete award provisions were 
retained. 

Like the Australian Commission we stress that the 
changes must be genuine, be designed to improve 
efficiency and enhance productivity and generally be 
consistent with the needs and requirements of the 
industry or enterprise concerned. 

Agreements reached under this principle or increases 
awarded by the Commission are subject to the second tier 
ceiling and all increases will be applied prospectively. 

The Commission wiE guard against any possible 
double counting with changes effected in a work value 
exercise. 

Work Value Changes. 
Neither the section 50 parties nor the Commission see 

any need to vary the Principles proposed by the 
AustraEan Commission. 

Supplementary Payments. 
Naturally the text of this Principle is written with the 

Federal award system in mind and the Council suggests 
that it be modified to meet the position in this 
jurisdiction where there are very few paid rates awards. 
There is no objection by any party to the concept of 
supplementary payments but the Minister expressed 
some mis-givings about the extension proposed to the 
existing Principle and cautioned that the Principle 
should not become an avenue for wage increases which 
are contrary to the intentions and objectives of the 
system. 

Supplementary payments under this Principle are 
designed to address the position of lower paid workers in 
the current economic circumstances. A prime 
consideration is the incidence and level of overaward 
payments made to workers covered by the award under 

review. The Australian Commission is also prepared to 
allow the level of supplementary payments to similar 
classifications in other awards to be taken into account in 
determining whether a supplementary payment should 
be prescribed and to assist in determining a level of 
payment. 

Fundamental to the extension of this Principle is the 
acceptance that existing overaward payments up to the 
level of the particular supplementary payment agreed or 
determined must be absorbed. Also that there be a clear 
understanding and acceptance that supplementary 
payments may alter relativities. Any increases are subject 
to the second tier ceiling. 

We see no problem in adopting the Principle as 
proposed by the Australian Commission. The 
Commission will pay particular attention to see that it is 
not abused and will refuse any claims for extension to 
people other than those for whom it is intended. 

We stress the view of the Australian Commission that 
primary attention should be given to the Principle 
deaEng with Restructuring and Efficiency rather than the 
Supplementary Payments Principle. 

Allowances. 
The matter of shift allowances has been dealt with 

earlier under First Tier. 
The Minister is of the view that (b) (i) and (b) (ii) of the 

proposed Principle are, on their face, contradictory and 
require some attention. AMMA agrees. 

We are not troubled by the Principles as proposed by 
the AustraEan Commission but in view of the submission 
are prepared to preface (b) (ii) with the words "Subject 
to (i) hereof, . . Otherwise the Principle will be 
approved as proposed by the Australian Commission. 

Superannuation. 
The Commission has noted attitudes to this matter 

generally and has considered the various points of view. 
For reasons expressed earlier we reject the suggestion 

of the Council that we exclude the clause which denies 
retrospectivity. 

It is considered that claims under this Principle should 
be made by the utilisation of section 44 of the Act. 
Consent orders may then issue in the terms of any 
agreement or dispute matters may be referred for 
arbitration. In matters of this nature we see no need for 
advertising the claim or for section 29A (2) parties to be 
advised. Claims will be granted only in strict accordance 
with the Principle and the details are reaEy the business 
of nobody but the parties to the document. 

Standard Flours. 
No changes to this Principle were suggested by the 

parties. 

Conditions of Employment. 
The only problem with the Principle as proposed 

relates to the introductory words "Except for the flow- 
on of test case provisions". Discussion ensued about the 
meaning of "test case" in this jurisdiction and the 
CouncE's view differed from that of the remaining 
section 50 parties. The latter restricted "test cases" to 
General Orders issued pursuant to section 50 of the Act 
while the Council argued for a broader perspective. 

In July 1986 the Commission in Court Session, as 
presently constituted, indicated that there was nothing to 
prevent unions from seeking to adjust certain conditions 
to what are clearly standards of the Commission under 
this Principle provided the increases constitute a very 
small addition to overall labour costs (66 WAIG p. 
1142). We consider that such applications should not be 
subject to the second tier ceiling and we will adjust the 
terms of the Principle accordingly. 



440 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Anomalies. 
The only disputed matter in this proposed Principle 

relates to the "equitable base" provision under (a) (iv) — 
Anomalies. 

The Council argues that the 1 September 1987 date 
should not be inserted. The Confederation and AMMA 
considers that the provision should be deleted 
completely. The Minister takes the view that no deadline 
should be re-introduced but that the Commission should 
repeat the statement that it made on the subject in July 
1986. 

We take the view that the provision should remain but 
without a deadline date. We believe that a deadline in this 
jurisdiction might simply attract the lodgement of claims 
which have no change whatever of success. We repeat 
what we said in July 1986 that:— 

For a union at this date to be seriously suggesting 
that an equitable base is yet to be fixed in an award is 
either an acknowledgement by the union of a serious 
failure to service its membership or discovery of 
some extraordinary thing which could meet the 
"rare circumstances" mentioned in the Federal 
decision. We consider that it would be rare indeed 
for any claim under the new (a) (iv) to proceed 
beyond the anomalies Conference. 

(66 WAIG p. 1142.) 
As stated earlier any claims which are considered by 

unions as "exceptional" to second tier Principles must 
be processed through (a) (i) of the Anomalies Principles. 
To receive any consideration whatsoever the circum- 
stances warranting the claim must be of "a special and 
isolated nature". 

Paid Rates Awards. 
The Australian Commission proposes no change to 

this Principle. There was consensus that the Principle 
had little effect in Western Australia and tended to cause 
confusion. However, the existing Principle has been 
invoked since 1983 without any apparent problem and 
we propose to leave it as part of the Principles. 

First Awards and Extensions to Existing Awards. 
There appeared to be agreement that neither the 

proposed subclauses (c) and (d) had any relevance to 
awards of this Commission. They will be deleted from 
the Principle. Subclause (e) will be renumbered (c). 

Economic Incapacity. 
This Principle will be as stated by the Australian 

Commission. We have decided that any employer who 
seeks to take advantage of this Principle before being 
bound by the proposed General Order must file an 
application for relief by 31 March 1987. While the filing 
of the application will stay the application of the General 
Order to his workforce it must be clearly understood that 
should the application fail the employer will be required 
to pay the increase from the operative date of the General 
Order, unless the Commission in Court Session can be 
persuaded otherwise. 

Finally, we turn our attention to a claim by the 
Confederation that there has been an inconsistency of 
approach in the Commission on the weight of the 
Principles against the obligation imposed on the 
Commission under section 26 of the Act. 

This bench cannot bind the Commission in Court 
Session, differently constituted, on how it should deal 
with any matter. However, the Commission, constituted 
by a single Commissioner "as a matter of comity and of 
sound procedure . . . should follow the directions of the 
Commission in Court Session and 'must' in the sense that 
if he does not, his decision would be wrong in the sense 
that it would in due course be declared to be wrong by the 
Commission in Court Session (now Full Bench)" (See 
Wickham J. in re SEC Case 59 WAIG p. 495). 

Since that decision the Industrial Arbitration Act 1912 
has been consolidated and amended with the short title 
Industrial Relations Act 1979. Section 51 of the Act 

requires the Commission to give effect to a National 
Wage Decision of the Australian Commission, subject to 
exercise of discretion. Section 43 enables the Commis- 
sion, by order, to vaiy an industrial agreement while the 
agreement is in force if and to the extent that the terms of 
the variation are not contrary to this Act, or any General 
Order made under section 51 or any principles 
formulated in the course of proceedings in which a 
General Order is made under section 51 (our emphasis). 
We think that the legislative command to members of the 
Commission is quite clear. No industrial agreement can 
be varied if such variation is contrary to Principles 
formulated in section 51 proceedings and it goes without 
saying that the Commission should not act in a manner 
which is contrary to a General Order made under section 
51 or any Principles formulated thereunder. The General 
Order or Principles could be changed, of course, by the 
Commission in Court Session acting pursuant to section 
51 of the Act. Thus, while one bench cannot bind 
another, the Act places a specific obligation on the 
Commission to follow the dictates of section 51 Orders 
and enunciated Principles. 

A period of 21 days will now be given to enable the 
unions to provide the Commission with the "no extra 
claims" commitment. When that time elapses the 
schedule of awards to be amended will be attached to the 
Minutes of the Proposed Order which will now issue. The 
Principles follow. 

THE PRINCIPLES. 
The Principles have been developed in the context of 

general agreement as to the need for restraint and 
sustained efforts on the part of all concerned — 
employers, employees and their unions, governments 
and tribunals — to address the serious economic 
problems facing Australia. In particular, the package has 
been introduced to ensure in the current economic 
circumstances that changes in labour costs are closely 
monitored; opportunities are provided to increase 
efficiency and productivity at the industry and enterprise 
level; and protection is accorded to lower paid workers. 

The Principles provide that movements in wages and 
salaries and improvements in conditions — whether they 
occur in the public sector or private sector, whether they 
be award or overaward, whether they result from consent 
or arbitration — must fall within the limits set out in this 
package. 

In considering whether wages and salaries or 
conditions should be awarded or changed for any reason 
either by consent or arbitration, the Commission will 
guard against any contrived arrangement which would 
circumvent these Principles. The Commission will also 
guard against any Principle, subject to the second tier 
ceiling, being applied in such a way as to become a 
vehicle for general improvement in wages and 
conditions. 

Wage Adjustments. 
First Tier. 

(a) There will be a national wage increase of $ 10.00 per 
week in award wages and salaries to operate from the 
first pay period to commence on or after the 10th day of 
March 1987. Junior rates expressed in flat money 
amounts in awards will be increased proportionately. 

(b) The Australian Conciliation and Arbitration 
Commission will reconvene a conference of the parties to 
the National Wage Case proceedings in October 1987 to 
consider whether a further increase in the first tier should 
be awarded during the period of operation of the 
package. Such an increase, if any, will not exceed the 
equivalent of a 1.5 per cent increase in wages and 
salaries. This Commission will reconvene, if necessary, 
to consider the result of that meeting. 

Second Tier. 
(a) No improvements in pay or conditions under the 

Second Tier Principle will result in an increase in costs 
exceeding four per cent of wages and salaries. 
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(b) Subject to agreement between the parties con- 
cerned, and processing of such agreement in accordance 
with the appropriate Principle, increases not exceeding 
the four per cent ceiling may be approved from a date to 
be fixed by the Commission. 

(c) Failing agreement between the parties concerned, 
the Commission will arbitrate in accordance with the 
relevant Principle or Principles, and, in such cases, the 
Commission will award no more than two per cent to 
operate from a date no earlier than 1 September 1987 and 
no more than a further two per cent to operate from a 
date no earlier than 1 July 1988. 

(d) The Commission will not award retrospectivity in 
relation to any second tier increases. 

Commitment. 
Any claims for improvements in pay and conditions 

must be processed in accordance with these Principles. 
No adjustments will be approved by the Commission 
unless a union concerned in an award gives an under- 
taking that for the period of operation of the package it 
will not pursue any extra claims, award or overaward, 
except in compliance with the Principles. 

Restructuring and Efficiency. 
(a) Increases in rates of pay or improvements in 

conditions of employment may be justified as a result of 
measures implemented to improve efficiency in both the 
public and private sectors. 

(i) Changes to work practices and changes to 
management practices must be accepted as an 
integral part of an exercise conducted in 
accordance with this Principle. 

(ii) Other initiatives may include action to reduce 
demarcation barriers, advance multi-skilling, 
training and re-training and broad-banding. 

(iii) Changes to working patterns may be necessary. 
(b) This Principle shall be subject to the second tier 

ceiling. 
(c) Any changes in the nature of the work, skill and 

responsibility required or the conditions under which the 
work is performed taken into account in assessing an 
increase under this Principle shall not be taken into 
account in any claim under the Work Value Changes 
Principle. 

Work Value Changes. 
(a) Changes in work value may arise from changes in 

the nature of the work, skill and responsibility required 
or the conditions under which work is performed. 
Changes in work by themselves may not lead to a change 
in wage rates. The strict test for an alteration in wage 
rates is that the change in the nature of work should 
constitute such a significant net addition to work require- 
ments as to warrant the creation of a new classification. 

These are the only circumstances in which rates may be 
altered on the ground of work value and the altered rates 
may be applied only to employees whose work has 
changed in accordance with this Principle. 

However rather than to create a new classification it 
may be more appropriate in the circumstances of a 
particular case to fix a new rate for an existing classifica- 
tion or to provide for an allowance which is payable in 
addition to the existing rate for the classification. In such 
cases the same strict test must be applied. 

(b) Where new or changed work justifying a higher 
rate is performed only from time to time by persons 
covered by a particular classification or where it is 
performed only by some of the persons covered by the 
classification, such new or changed work should be 
compensated by a special allowance which is payable 
only when the new or changed work is performed by a 
particular employee and not by increasing the rate for the 
classification as a whole. 

(c) The time from which work value changes should be 
measured is the last work value adjustment in the award 
under consideration but in no case earlier than 1 January 
1978. Care should be exercised to ensure that changes 
which were taken into account in any previous work 
value adjustments are not included in any work 
evaluation under this Principle. 

(d) Where a significant net alteration to work value 
has been established in accordance with this Principle, an 
assessment will have to be made as to how that alteration 
should be measured in money terms. Such assessment 
should normally be based on the previous work require- 
ments, the wage previously fixed for the work and the 
nature and extent of the change in work. However, 
where appropriate, comparisons may also be made with 
other wages and work requirements within the award or 
to wage increases for changed work requirements in the 
same classification in other awards provided the same 
changes have occurred. 

(e) The expression "the conditions under which the 
work is performed" relates to the environment in which 
the work is done. 

(f) The Commission should guard against contrived 
classifications and over-classification of jobs. 

(g) Any changes in the nature of the work, skill and 
responsibility required or the conditions under which the 
work is performed taken into account in assessing an 
increase under this Principle shall not be taken into 
account in any claim under the Restructuring and 
Efficiency Principle. 

Supplementary Payments. 
For the purposes of this Principle, a supplementary 

payment is a separate amount in a minimum rates award 
which is in addition to the minimum rate and which 
together with the minimum rate becomes the award rate 
below which no employee may be paid. 

Whether by consent or arbitration, a supplementary 
payment may be introduced into a minimum rates award 
or an existing supplementary payment may be increased 
only in accordance with the following criteria: 

(a) The prime consideration will be the level of 
actual payments to the employees covered by 
the award under review. Where relevant the 
level of supplementary payments made to 
similar classifications of employees in other 
minimum rates awards may also be taken into 
account. 

(b) The relevant union or unions must give appro- 
priate commitments regarding the absorption 
of overaward payments up to the level of the 
supplementary payment. Supplementary 
payments do not justify increases to employees 
already receiving in excess of the minimum rate 
plus the supplementary payment. 

(c) There must be a clear understanding and 
acceptance by the unions concerned in the 
award that the introduction or adjustment of 
supplementary payments may alter relativities 
of actual rates within the award and with other 
awards. 

(d) Where appropriate, supplementary payments 
may vary between classifications and 
geographic areas. 

(e) The date of operation of any supplemem. / 
payment will be determined by the 
Commission. 

(f) The introduction or adjustment of supplemen- 
tary payments will be subject to the second tier 
ceiling. Existing supplementary payments may 
be adjusted from time to time according to 
increases in the first tier, except where a flat 
money amount has been awarded in a State 
Wage Case. 
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Allowances. 
Allowances may be adjusted or awarded only in accor- 

dance with this Principle and the Anomalies and 
Inequities Principle. Service increments may be adjusted 
or awarded only in accordance with (c) of this Principle. 

(a) Existing Allowances 
(i) Existing allowances which constitute a 

reimbursement of expenses incurred 
may be adjusted from time to time 
where appropriate to reflect the relevant 
change in the level of such expenses. 

(ii) Existing allowances which relate to 
work or conditions which have not 
changed may be adjusted from time to 
time to reflect the movements in 
increases under the first tier, except 
where a flat money amount has been 
awarded, provided that shift allowances 
expressed in awards as money amounts 
may be adjusted. 

(iii) Existing allowances for which an 
increase is claimed because of changes in 
the work or conditions will be deter- 
mined in accordance with the relevant 
provisions of the Work Value Changes 
Principle or the Restructuring and 
Efficiency Principle and will be subject 
to the second tier ceiling. 

(b) New Allowances 
(i) New allowances to compensate for the 

reimbursement of expenses incurred 
may be awarded where appropriate 
having regard to such expenses. 

(ii) Subject to (i) hereof, no new allowances 
shall be created unless changes in work 
have occurred or new work or 
conditions have arisen: where changes 
have occurred or new work and 
conditions have arisen, the question of a 
new allowance, if any, shall be deter- 
mined in accordance with the relevant 
Principle. 
The relevant Principle in this context 
may be the Work Value Changes, 
Restructuring and Efficiency, or First 
Awards and Extensions to Existing 
Awards Principle. 

(c) Service Increments 
(i) Existing service increments may be 

adjusted in the manner prescribed in (a) 
(ii) of this Principle. 

(ii) New service increments may only be 
allowed to compensate for changes in 
the work and/or conditions and will be 
determined in accordance with the rele- 
vant provisions of the Work Value 
Changes and Restructuring and 
Efficiency Principles. 

Superannuation. 
(a) Pursuant to section 44 of the Act, consent orders 

may be made providing for employer contributions to 
approved superannuation schemes for employees 
covered by such orders provided those orders: 

(i) operate from a date determined or approved by 
the Commission; and 

(ii) do not involve the equivalent of a wage increase 
in excess of three per cent of ordinary time 
earnings of employees. 

(b) Where, following a claim for employer contribu- 
tions to approved superannuation schemes for 
employees, the parties are unable to negotiate an agree- 
ment consistent with this Principle, and conciliation 
proceedings before the Commission have also failed to 

achieve such an agreement, the Commission shall subject 
to the provisions of the Industrial Relations Act 1979 
arbitrate on that claim. 

(c) In any case in which the Commission determines, 
pursuant to (b) of this Principle, that a claim or part 
thereof should be granted, it shall award no more than 
1.5 per cent of ordinary time earnings to operate no 
earlier than 1 January 1988 and no more than a further 
1.5 per cent to operate no earlier than 1 January 1989. 

(d) The Commission will not grant retrospective 
operation for any matters determined in accordance with 
this Principle. 

(e) For the purposes of this Principle, approved 
superannuation scheme means a scheme approved in 
accordance with the Commonwealth Operational 
Standards for Occupational Superannuation Funds. 

Standard Hours. 
(a) In dealing with claims for a reduction in standard 

hours to 38 per week, the cost impact of the shorter week 
should be minimised. Accordingly the Commission 
should satisfy itself that as much as possible of the 
required cost offset is achieved by changes in work 
practices. 

(b) Claims for reduction in standard weekly hours 
below 38, even with full cost offsets, will not be allowed. 

(c) Costs associated with the reduction of standard 
hours to 38 per week will not be subject to the second tier 
ceiling. 

(d) Changes in work practices designed to minimise 
the cost of introducing shorter hours will not be a 
consideration for claims under any other Principle. 

Conditions of Employment. 
Except for the flow-on of recognised standard 

provisions of the Commission, applications for changes 
in conditions other than those provided elsewhere in the 
Principles will be considered in the light of their cost 
implications both directly and through flow-on and 
subject to the second tier ceiling. 

Anomalies and Inequities. 
(a) Anomalies 

(i) In the resolution of anomalies, the overriding 
concept is that the Commission must be 
satisfied that any claim under this Principle will 
not be a vehicle for general improvements in 
pay and conditions and that the circumstances 
warranting the improvement are of a special 
and isolated nature. 

(ii) Decisions which are inconsistent with the 
Principles of the Commission applicable at the 
relevant time should not be followed. 

(iii) The doctrines of comparative wage justice and 
maintenance of relativities should not be relied 
upon to establish an anomaly because there is 
nothing rare or special in such situations and 
because resort to these concepts would destroy 
the overriding concept of this Principle. 

(iv) The only exception to (iii) is that adjustment of 
awards to establish an equitable base may be 
processed as anomalies. 

(b) Inequities 
(i) The resolution of inequities existing where 

employees performing similar work are paid 
dissimilar rates of pay without good reason. 
Such inequities shall be processed through the 
Anomalies Conference and not otherwise, and 
shall be subject to all the following conditions: 

(1) The work in issue is similar to the other 
class or classes of work by reference to 
the nature of the work, the level of skill 
and responsibility involved and the 
conditions under which the work is 
performed. 
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The classes of work being compared are 
truly like with like as to all relevant 
matters and there is no good reason for 
dissimilar rates of pay. 
In addition to similarity of work, there 
exists some other significant factor 
which makes the situation inequitable. 
An historical or geographical nexus 
between the similar classes of work may 
not be itself be such a factor. 

(4) The rate of pay fixed for the class or 
classes of work being compared with the 
work in issue is a reasonable and proper 
rate of pay for the work and is not 
vitiated by any reason such as an 
increase obtained for reasons inconsis- 
tent with the Principles of the 
Commission applicable at the relevant 
time. 

(5) Rates of pay in minimum rates awards 
are not to be compared with those in 
paid rates awards. 

(ii) In dealing with inequities, the following 
overriding considerations shall apply: 

(1) The pay increase sought must be 
justified on the merits. 

(2) There must be no likelihood of flow-on. 
(3) The economic cost must be negligible. 
(4) The increase must be a once-only 

matter. 

(c) Procedure 
(i) An application which seeks the rectification of 

an anomaly or inequity shall first be dealt with 
in a conference before the Chief Commissioner. 
The conference should be attended by a repre- 
sentative of the TLC, the Confederation, the 
Australian Mines and Metals Association and 
the Minister for Labour, Productivity and 
Employment as well as the parties to the appli- 
cation and may be attended by such other 
persons as the Chief Commissioner, subject to 
such conditions as he sees fit to impose, allows. 

(ii) The matter is first discussed with the employers 
and other interested parties at the Conference. 

(iii) The broad Principles for processing the 
anomaly or inequity raised are: 

(1) If there is complete agreement as to the 
existence of an anomaly or inequity and 
its resolution, and the Chief Commis- 
sioner is of the opinion that there is a 
genuine anomaly or inequity, the Chief 
Commissioner will make the appro- 
priate order to rectify it. 

(2) If there is no agreement at all, one of 
two situations can arise. Either the 
Chief Commissioner will hold that there 
is no anomaly or inequity falling within 
the concept of the Conference which 
would mean an end of the matter as far 
as the Conference is concerned or on the 
other hand the Chief Commissioner 
could hold that there was an arguable 
case which would then go to a 
Commission in Court Session for 
consideration. 

(3) This procedure can be departed from by 
agreement and with the approval of the 
Chief Commissioner. 

Paid Rates Awards. 
(a) Except in the case of first awards, the Commission 

will refrain from making any new paid rates awards. In 
the making of first awards the conditions as provided in 
the First Awards and Extensions to Existing Awards 
Principle must be complied with. 

(b) The Commission may convert into a minimum 
rates award a paid rates award which fails to maintain 
itself as a true paid rates award. The conversion of such a 
lapsed paid rates award into a minimum rates award will 
involve the valuation of the classifications in it by 
comparison with similar classifications in other 
minimum rates awards excluding supplementary 
payments. 

(c) Claims for the adjustment of existing paid rates 
awards to establish an equitable base should be processed 
as anomalies through the Anomalies Conference. 

First Awards and Extensions to Existing Awards. 
(a) In the making of a first award, the long established 

Principles shall apply i.e. prima facie the main considera- 
tion is the existing rates and conditions. 

(b) In the extension of an existing award to new work 
or to award-free work the rates applicable to such work 
will be assessed by reference to the value of work already 
covered by the award. 

(c) The application of this Principle is subject to the 
second tier ceiling. 

Economic Incapacity. 
Any respondent or group of respondents to an award 

may apply to reduce and/or postpone the application of 
any increase in labour costs determined under the 
Principles on the ground of very serious or extreme 
economic adversity. The merit of such application shall 
be determined in the light of the particular circumstances 
of each case and any material relating thereto shall be 
rigorously tested. 

Mr A.R. Beech appeared on behalf of the Trades and 
Labor Council of Western Australia. 

Mr S. Home appeared on behalf of the Minister for 
Labour, Productivity and Employment. 

Mr R.H. Gifford appeared on behalf of Australian 
Mines and Metals Association (Inc). 

Mr B.P. McCarthy appeared on behalf of the 
Confederation of Western Australian Industry 
(Incorporated. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1195 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of proceedings under Division 3 of Part II 
of the said Act. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Trades 
and Labor Council of Western Australia; Mr S. Home 
on behalf of the Minister for Labour, Productivity and 
Employment; Mr B.P. McCarthy on behalf of the 
Confederation of Western Australian Industry (Inc); and 
Mr R.H. Gifford on behalf of Australian Mines and 
Metals Association (Inc), the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders and 
declares — 

1. That this Order replaces Order No. 461 of 1983 
as varied. 

2. That this Order applies to all awards specified 
in the Schedules attached hereto. 

3. That subject to paragraph 4. of this Order each 
award specified in the Schedule marked "A" and 
attached hereto is hereby varied as follows, 
namely:— 

(a) if it prescribes the minimum wage for adult 
employees, by substituting for that wage a 
wage of $216.90; 

(2) 

(3) 
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(b) if it prescribes an annual salary for adult 
employees by adding to that salary an 
amount of $522; 

(c) by increasing each weekly total wage rate 
for an adult employee in force immediately 
prior to the date of this Order by $10.00; 

4. That each award specified in the Schedule 
marked "B" and attached hereto is hereby varied in 
the manner contained therein. 

5. That each award in force at the date of this 
Order not being an award which applies to a public 
authority be varied by adding a clause in the 
following terms, namely:— 

An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on the 10th day of March 1987, or 
otherwise vary the conditions of employment 
applicable to an employee on that date so as to 
increase that employer's labour costs except to 
the extent that any such increase has been 
authorised by the Commission after that date. 

6. That this Order has effect from the beginning 
of the first pay period commencing on or after the 
10th day of March 1987. 

Dated at Perth this 24th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule A. 
The Aboriginal Police Aides Award; 31 of 1979. 
Aerated Water and Cordial Manufacturing Industry 

Award; 10 of 1975. 
Air Conditioning and Refrigeration Industry (Construc- 

tion and Servicing) Award; 10 of 1979. 
Ambulance Service Employees' Award; 50 of 1968. 
Animal Welfare Industry Award; 8 of 1968. 
Argyle Diamond Mines Production Award; A28 and 

A32 of 1984. 
Art Gallery Attendants and Groundsmen Award; 31 of 

1980. 
Asbestos-Cement Workers Award; 23 of 1960. 
Asbestos Jointings Industry Award; 7 of 1967. 
Australasian Society of Engineers, Moulders and 

Foundry Workers WA Branch (Egg Marketing 
Board) Agreement; 5 of 1979. 

The BP Refinery (Kwinana) (Security Men's) Award; 56 
of 1978. 

Bag, Sack and Textile Award; 3 of 1960. 
Bakers' (Country) Award; 18 of 1977. 
Bakers' (Metropolitan) Award; 15 of 1961. 
Bespoke Bootmakers' and Repairers' Award; 4 of 1946. 
Biscuit and Cake Manufacturing Award; 7 of 1971. 
Boilermakers (State Engineering Works) Award; 9 of 

1957. 
Boilermakers (Gold Mining) Award; 33 of 1947. 
Breadcarters' (Country) Award; 17 of 1975. 
Breadcarters' (Metropolitan) Award; 35 of 1963. 
Brewery Craftsmen Agreement; C368A of 1979. 
Brewery Engine Drivers and Firemen Agreement; C368B 

of 1979. 
The Brewery Laboratory Employees Award; A8 of 1983. 
The Brewing Industry and Malting Industry Award; A33 

of 1982. 
Brick Manufacturing Award; 19 of 1979. 
Brushmakers' Award; 30 of 1959. 
Building Materials Manufacture (CSR Limited — 

Welshpool Works) Award; 10 of 1982. 
Building Trades (Fremantle Port Authority) Award; 31B 

of 1966. 
Building Trades (Government) Award; 31A of 1966. 
Building Trades (State Energy Commission) Consoli- 

dated Award; 1 of 1959. 
Building Trades Award; 31 of 1966. 
Building Trades (Construction) Award; 14 of 1978. 

Building Trades (Goldmining Industry) Award; 29 and 
30 of 1965 and 4 of 1966. 

Building Trades Mining and Processing Award; 15 of 
1969. 

Building and Engineering Trades' (Nickel Mining and 
Processing) Award; 20 of 1968. 

Burswood Island Resort Employees Award; A23 and 
A25 of 1985. 

Burswood Island Resort (Maintenance Employees) 
Award; A22 of 1986. 

Can Manufacturing (Production and Maintenance- 
Amalgamated Industries Pty Ltd) Award; A4 of 
1985. 

Case and Box Makers' Award; 48 of 1951. 
Catering Employees and Tea Attendants (Government) 

Award; 34 of 1981. 
Cement Tile Manufacturing Award; 3 of 1966. 
Cement Workers' Award; 10 of 1967. 
Cereal Processing, Extracting and Manufacturing 

Award; 26 of 1970. 
Child Care (Lady Gowrie Child Centre) Award; A3 of 

1984. 
Child Care (Out of School Care-Playleaders) Award; 

A13 of 1984. 
Child Care (Subsidised Centres) Award; A26 of 1985. 
Child Care Centres (Child Care Workers) Award; A4 of 

1983. 
Child Care Centres (Pre-School Teachers) Award; A3 of 

1983. 
Child Care Centres (Aides) Award; A2 of 1983. 
Child Care Workers (Education Department) Award; 

A20 of 1984. 
Children's Services Consent Award; A1 of 1985. 
Cleaners and Caretakers (Government) Award 1985; 32 

of 1975. 
Cleaners and Caretakers (Metropolitan Market Trust) 

Agreement 1967; 9 of 1967. 
Cleaners and Caretakers Award; 12 of 1969. 
Cleaners (General and Window) Contractors Award; 3 

of 1968. 
Cleaners and Caretakers (Car and Caravan Parks) 

Award; 5 of 1975. 
Clerks' (Accountants' Employees) Award; A8 of 1982. 
Clerks' (Bailiffs' Employees) Award; R19 of 1976. 
Clerks (Commercial Radio and Television Broadcasters) 

Award; 14C of 1968. 
Clerks (Commercial, Social and Professional Services) 

Award; 14 of 1972. 
Clerks' (Control Room Operators) Award; A14 of 1981. 
Clerks' (Credit and Finance Establishments) Award; 16 

of 1952. 
Clerks' (Customs and/or Shipping and/or Forwarding 

Agents) Award; 47 of 1948. 
Clerks' (Grain Handling) Award; 34 of 1977. 
Clerks' (Hotels, Motels and Clubs) Award; R7 of 1977. 
Clerks' (On-Course Totalisator) Award; 34 of 1976. 
Clerks (Racing Industry — Betting) Award; 22 of 1977. 
Clerks (Swan Brewery Co Ltd) Award; A5 of 1986. 
Clerks' (Taxi Services) Award; 14B of 1968. 
Clerks (Timber) Award; 61 of 1947. 
Clerks' (Wholesale and Retail Establishments) Award; 

38 of 1947. 
The Cliffs Robe River Iron Associates Iron Ore Produc- 

tion and Processing Agreement; 10 of 1979. 
Clothing Trades Award; 16 of 1972. 
Club Workers' Award; 12 of 1976. 
The Cockburn Cement Limited Laboratory Employees 

Award; CR175 of 1980. 
Commercial Travellers and Sales Representatives' 

Award; 43 of 1978. 
Community Colleges Award; A21 of 1986. 
Community Welfare Department Hostels Award; A27 of 

1981. 
Concrete Masonry Block Manufacturing Award; 28 of 

1969. 
Confectionery Manufacturing Award; 19 of 1967. 
Copper/Zinc Mining and Processing Award; 7 of 1980. 
Country High School Hostels Award; 7A of 1979. 
Crown Seal Manufacturing Award; A43 of 1982. 
Crumpet Manufacturing Award; 12 of 1970. 
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Dairy Factory Workers' Award; A15 of 1982. 
Deckhands (Passenger Ferries, Launches and Barges) 

Award; 15 of 1972. 
Dental Technicians' and Attendant/Receptionists' 

Award; A29 of 1982. 
The Draughtsmen's, Tracers', Planners' and Technical 

Officers' Award; 11 of 1979. 
The Draughtsmen's, Tracers' and Planners' (Mt 

Newman Mining Company Pty Limited and Golds- 
worthy Mining Limited) Award; 3 of 1975. 

Dresser Minerals — AWU Barites Mining and Process 
Award; 33 of 1979. 

The Dried Vine Fruits Industry Award; 8 of 1951. 
Drum Reclaiming Award; 21 of 1961. 
Dry Cleaning and Laundry Award; 35 of 1978. 
Earthmoving and Construction Award; 10 of 1963. 
Egg Processing Award; 42 of 1978. 
Electrical Contracting Industry Award; R22 of 1978. 
Electrical Trades (Goldmining) Award; 57 of 1968. 
Electrical Trades (Security Alarms Industry) Award; 27 

of 1979. 
Electronic Servicing Employees (Public Works Depart- 

ment Architectural Division) Consent Award; A40 
of 1982. 

Engine Drivers (Government) Award; A5 of 1983. 
Engine Drivers' (State Energy Commission) Award; 15 

of 1977. 
Engine Drivers' Country Power Station (State Energy 

Commission) Award; 19 of 1975. 
Engine Drivers' (Building and Steel Construction) 

Award; 20 of 1973. 
Engine Drivers' (General) Award; 21A of 1977. 
Engine Drivers' (Gold Mining) Consolidated Award; 37 

of 1947. 
Engine Drivers' (Nickel Mining) Award; 37 of 1968. 
Engine Drivers' (North West Abattoirs) Award; 4 of 

1969. 
Engine Drivers' (Sawmills) Award; 23 of 1952. 
Engine Drivers (Shire Councils) Award; 24 of 1964. 
Engine Drivers' (Townof Kalgoorlie) Award; 18of 1979. 
Engine Drivers' Minerals Production (Salt) Industry 

Award; 43 of 1968. 
Engineering (Government Printing Office) Award; 12 of 

1984. 
Engineering and Electrical Trades (West Australian 

Newspapers Limited) Award 1985; A17 of 1985. 
Engineering Trades (Fremantle Port Authority) Award; 

42 and 48 of 1968. 
Engineering Trades (Government) Award; 29, 30 and 31 

of 1961 and 3 of 1962. 
Engineering Trades (State Energy Commission) Consoli- 

dated Award; 1 of 1969. 
Engineering Trades and Engine Drivers (Nickel Refining) 

Award; 10 of 1971. 
Engineering and Engine Drivers' (Nickel Smelting) 

Award; 4 of 1973. 
Engineers (Gold Mining) Award; 26 of 1947. 
Enrolled Nurses and Nursing Assistants (Government) 

Award; R7 of 1978. 
Enrolled Nurses and Nursing Assistants (Private) 

Award; 8 of 1978. 
Family Day Care Co-Ordinators' and Assistants' Award 

1985; A16 of 1985. 
Farm Employees Award; 19 of 1984. 
Ferries Masters' and Engineers' (Transport Trust) 

Award; 8 of 1965. 
Fibrous Plaster and Cement Workers' Award; 11 of 

im 
Fire Brigades Employees' (Servicemen, Extinguisher and 

Hose Services Branch) Consolidated Award; 3 of 
196.9- Fire Brigade Employees (Workshops) Award; A6 of 
1981. 

Fire Brigade Employees' Consolidated Award; 26 of 
1971. 

Fire Brigade Officers' Consolidated Award; 489 of 1972. 
Fitters (Continuous Process Work) Hospitals Award; 20 

of 1971. 

Foodland Associated Limited (Western Australia) Ware- 
house Award; A27 of 1982. 

Fremantle Port Authority Port Security Agreement; 11 
of 1986. 

The Frozen Foods Award; 25 of 1977. 
The Fruit Growing and Fruit Packing Industry Award; 

17 of 1979. 
Fruit and Produce Market Employees Award; 50 of 

1955. 
Fruit and Vegetable Processing and Packing Award; 41 

of 1978. 
Funeral Directors' Assistants' Award; 18 of 1962. 
Furniture Trades (Government) Award; 34 of 1979. 
Furniture Trades Industry Award; A6 of 1984. 
Gaol Officers' Award; 12 of 1968. 
Gardeners (Government) 1986 Award; 16 of 1983. 
Gas Workers' (SEC) Agreement; 6 of 1978. 
Gas Workers (Fremantle Gas and Coke Company Agree- 

ment; 1 of 1974. 
Gate, Fence and Frames Manufacturing Award; 24 of 

1971. 
Glassfibre Reinforced Cement Award; A24 of 1984. 
Gold Mining Consolidated Award; 21 of 1967. 
Goldsworthy Mining Limited ADSTE Staff Award; 33 

of 1981. 
Golf Link and Bowling Green Workers' Award; 16 of 

1967. 
Government Chauffeur's Agreement; 13 of 1972. 
Government Engineering and Building Trades Foremen 

and Sub Foremen Award; 15 of 1973. 
Government Railways Locomotive Enginemen's Award; 

13 of 1973. 
Government School Teachers Salaries Award (1981). 
Government Water Supply (Kalgoorlie Pipeline) Award; 

15 of 1981. 
Government Water Supply Sewerage and Drainage 

Employees Award; 2 of 1980. 
Government Water, Sewerage and Drainage Foremen's 

Award; A10 of 1983. 
Grain Handling Maintenance Workers Award; C477 of 

1979. 
Grocery and Match Manufacturing Award; 11 of 1971. 
Health Attendants Award; 49 of 1978. 
Health Workers — Community and Child Health 

Services Award; 21 of 1979. 
Hospital Employees' (Perth Dental Hospital) Award; 4 

of 1970. 
Hospital Employees' (Homes of Peace) Consolidated 

Award; 26 of 1981. 
Hospital Laundry and Linen Service (Government) 

Award; 36 of 1981. 
Hospital Laundry and Linen Service (Salaried Officers) 

Award; 36 of 1978. 
Hospital Salaried Officers Award; 39 of 1968. 
Hospital Salaried Officers (Dental Therapists) Award; 27 

of 1977. 
Hospital Salaried Officers (Nursing Homes) Award; 18 

and 19 of 1974. 
Hospital Salaried Officers (Private Hospitals) Award; 

28 of 1977. 
Hospital Salaried Officers (Red Cross Blood Transfusion 

Service) Award; 17 of 1974. 
Hospital Salaried Officers (Red Cross Social Work 

Service) Award; 17A of 1974. 
Hospital Salaried Officers (Silver Chain) Award; 38 of 

1978. 
Hospital Salaried Officers (Spastic Welfare) Award; 37 

of 1978. 
Hospital Workers (Cleaning Contractors — Private 

Hospitals) Award; 2 of 1977. 
Hospital Workers (Government) Award; 21 of 1966. 
Hospital Workers (Hostel Domestics) Award; 19 of 

1977. 
Hospital Workers (Hostel Supervisors) Award; 6 of 

1978. 
Hospital Workers' (Ngal-a) Award; 6A of 1958. 
Hostel Workers (Aged and Disabled Persons Hostels) 

Award; 5 of 1976. 
Hotel and Tavern Workers' Award; 31 of 1977. 
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Ice Cream and Frozen Confectionery Manufacturing 
Award; A32 of 1982. 

Immigration Reception Centres Workers Award; 9 of 
1966. 

Independent Schools' Teachers Award; 27 of 1976. 
Industrial Catering Workers' Award; 29A of 1974. 
Iron and Steel Industry Workers' (Australian Iron and 

Steel Pty Ltd) Award; 1 of 1968. 
Iron Ore Production and Processing (BHP Minerals Co 

Limited) Award; 22 of 1981. 
The Iron Ore Production and Processing (Goldsworthy 

Mining Limited) Award; 43 of 1981. 
Iron Ore Production and Processing (Hamersley Iron 

Pty Limited) Award; A15 of 1985. 
Iron Ore Production and Processing (Mt Newman 

Mining Company Pty Limited) Award; A29 of 
1984. 

The John Lysaght (Australia) Limited Award; 27 of 
1967. 

Journalists' (Suburban and Free Newspapers) Award; 1 
of 1981. 

Kalgoorlie Printing Award; 28 of 1950. 
Ladies' Hairdressers Award; 30 of 1962. 
Landscape Gardening Industry Award; 18 of 1978. 
Laundry Workers' Award; A29 of 1981. 
Leslie Salt Co Award; 31 of 1982. 
The Licensed Car Salesmen's Award; 24 of 1978. 
Licensed Establishments (Retail and Wholesale) Award; 

23 of 1977. 
Lift Industry (Electrical and Metal Trades) Award; 9 of 

1973. 
Male Hairdressers' Award; 17 of 1963. 
Manufacturing Chemists Award; 3 of 1976. 
Marine Stores Award; 13 of 1958. 
Materials Testing Employees' Award; A5 of 1982. 
Meat Industry (Government) Award; A44 of 1981. 
Meat Industry (North West Abattoirs) Award; 18 of 

1981. 
Meat Industry (Sausage Casing Manufacturing) Award; 

32 of 1979. 
Meat Industry (State) Award; 9 of 1979. 
Meat Industry (Western Australian Lamb Marketing 

Board) Award; 37 of 1981. 
Meat Industry (Western Australian Meat Commission 

— Robb Jetty Division) Award; 16 of 1976. 
Mechanical and Electrical Contractors (North West 

Shelf Project Platform) Award; A10 of 1984. 
Mental Health Nurses Consolidated Award; 13 of 1947. 
Mental Health Rehabilitation Assistants Award; 36 of 

1965. 
Metal Trades (General) Award; 13 of 1965. 
Metal Trades (Metropolitan Perth Passenger Transport 

Trust) Award; 1 of 1974. 
Metropolitan Prison Complex Catering Staff Award; 1 

of 1980. 
Mineral Earths Employees' Award; 9 of 1975. 
Minerals Production (Salt) Industry Award; 36 of 1968. 
Mineral Sands Mining and Processing (Engineering and 

Building Trades) Award; 6 of 1977. 
Mineral Sands Mining and Processing Industry Award; 

38 of 1981. 
Miscellaneous Workers' (Slow Learning Children's 

Group) Award; A20 of 1980. 
Miscellaneous Workers' (State Energy Commission) 

Award; 3 of 1967. 
Mothercraft Home and Training Centre Nurses' Award; 

15 of 1965. 
Motor Vehicle (Service Station, Sales Establishments, 

Rust Prevention and Paint Protection) Industry 
Award; 29 of 1980. 

Municipal Employees (Kings Park Board and Others) 
Outside Workers Award; 12 of 1972. 

Museum Attendants Award 1980; 34 of 1980. 
Musicians' Award; 10 of 1972. 
Musicians' General (State) Award; A5 of 1985. 

Nickel Mining and Processing Award; 18 of 1975. 
Nickel Refining Award; 6 of 1971. 

Nickel Smelting (Western Mining Corporation Limited) 
Award; 18 of 1972. 

The Nurserymen's Award; A30 of 1980. 
Nurses' (Child Care Centres) Award 1984; A23 of 1984. 
Nurses' (Community and Occupational Health) Award; 

A26 of 1984. 
Nurses' (Public Hospitals) Award; 6 of 1968. 
Nurses' (Welfare and Corrections) Award; 3 of 1973. 
Nurses' (Day Care Centres) Agreement; 18 of 1974. 
Nurses' (Day Care Centres) Award; 11 of 1976. 
Nurses' (Dentists Surgeries) Award; 44A of 1976. 
Nurses' (Doctors Surgeries) Award; 44 of 1976. 
Nurses' (Home of Peace) Award; 28 of 1963. 
Nurses' (Independent Schools) Award; 21B of 1962. 
Nurses' (Lady Gowrie Child Centre) Award; A9 of 1984. 
Nurses' (Perth Dental Hospital) Award; 4 of 1965. 
Nurses' (Private Hospitals) Award; 1 of 1966. 
Nurses' (Red Cross Blood Transfusion Service) Award; 

16 of 1979. 
Nurses' (Royal Flying Doctor Service) Award; 18 of 

1982. 
Nurses' (Silver Chain Association) Award; 14 of 1965. 
Optical Mechanics' Award; 9 of 1970. 
Paint and Varnish Makers' Award; 22 of 1957. 
Particle Board Employees' Award; 22 of 1964. 
Particle Board Industry Award; R10 of 1978. 
Pastrycooks' Award; 24 of 1981. 
Permanent Building Societies (Administrative and 

Clerical Officers) Award; 26 of 1975. 
Pest Control Industry Award; A9 of 1982. 
Peters Ice Cream (WA) Limited Laboratory and Tech- 

nical Employees Award; 12 of 1981. 
Photographic Industry Award; A9 of 1980. 
Pipe, Tile and Pottery Manufacturing Industry Award; 

34 of 1978. 
Plaster Mill Workers' Award; 6 of 1962. 
Plastic Manufacturing Award; 5 of 1977. 
Plywood and Veneer Workers Award; 28 of 1981. 
Plywood and Veneer Workers' Award; 24 of 1952. 
The Police Award; 2 of 1966. 
Porcelain Workers Award; 1 of 1970. 
Poultry Breeding Farm and Hatchery Workers Award; 

20 of 1976. 
Printing (Country) Award; 9 of 1969. 
Printing (Government Printing Office) Award; 31 of 

1975. 
Printing (Western Mail) Award 1984; A39 of 1982. 
The Printing (Newspaper) Award; 23 of 1979. 
Private Hospital Employees' Award; 27 of 1971. 
Professional Accountants' Officers' Award; 20 of 1972. 
Psychiatric Nurses' (Public Hospitals) Award; 14 of 

1973. 
Public Authorities Salaries Award; PSA 3 of 1986. 
Public Service Salaries Agreement; PSA 5 of 1985. 
Quarry Workers' Award; 13 of 1968. 
Radio and Television Employees' Award; 3 of 1980. 
Railway Employees' Award; 18 of 1969. 
Railway Officers' Award; RCB1 of 1985. 
Railway Refreshment Services Award; 2 of 1972. 
Rangers (National Parks) Award 1982; 17 of 1981. 
Refractory Workers' (Kaiser Refractories) Award; 3 of 

1981. 
Residential Child Care Award; A28 of 1981. 
Retail Pharmacists' Award; 23 of 1965. 
The Rock Lobster and Prawn Processing Award; 24 of 

1977. 
Roof Tile Fixers Award; 20 of 1975. 
Rope and Twine Workers' Award; 11 of 1963. 
Saddlers and Leatherworkers' Award; 7 of 1962. 
Salaried Staff Western Australian Institute of Techno- 

logy Award; PSA 25 of 1985. 
Salt Production and Processing — Dampier Salt (Opera- 

tions) Pty Limited — Dampier and Lake McLeod 
Award; A12 of 1985. 

Saw Servicing Establishments Award; 17 of 1977. 
School Employees (Independent Day and Boarding 

Schools) Award; 7 of 1979. 
School Employees (University Colleges and Swanleigh) 

Award; 7B of 1979. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 447 

Second Engineers (PWD) Award; C392 of 1982. 
Security Officers' Award; R25 of 1981. 
Sheet Metal Workers (Government) Award; 31 of 1973. 
Sheet Metal Workers' Award; 10 of 1973. 
The Shop and Warehouse (Wholesale and Retail Estab- 

lishments) State Award; 32 of 1976. 
Show Grounds Maintenance Worker's Award; 55 of 

1968. 
Slow Learning Children's Group (Salaried Officers) 

Award; 13 of 1977. 
Soap and Allied Products Manufacturing Award; 25 of 

1960. 
Social Trainers (Nulsen Haven) Award; All of 1985. 
Social Trainers (Slow Learning Children's Group) 

Award; A15 of 1984. 
Soft Furnishings Award; 23 of 1982. 
The State Batteries Agreement; 42 of 1977. 
State Energy Commission Construction Award; 23 of 

1970. 
State Research Stations, Agricultural Schools and 

College Workers Award; 23 of 1971. 
Storemen (Government) Consolidated Award; 20 of 

1969. 
Storemen (State Energy Commission) Award; 4 of 1971. 
Storemen's (Explosive Magazines) Award; 7 of 1965. 
Storemen Independent Wooldumpers Pty Ltd Award; 

36 of 1982. 
Storemen's Rapid Metal Developments (Aust) Pty Ltd 

Award; A44 of 1982. 
The Sugar Refining Award; A41 of 1982. 
Supermarkets and Chain Stores (Western Australia) 

Warehouse Award; A26 of 1982. 
Superphosphate Workers' Award; 7 of 1975. 
The Surveying Industry Award; A45 of 1982. 
Tea Attendants and Canteen Workers' (SEC) Award; 27 

of 1974. 
The Teachers' (Kindergartens) Award; 22 of 1963. 
Teachers' Aides' Award; 4 of 1979. 
Teachers' Aides' (Independent Schools) Award; A1 of 

1983. 
Telfer Gold Mines (Production and Maintenance 

Employees') Award 1985; A13 of 1985. 
Tertiary Education Non Academic Salaried Staff 

(Colleges) Award; 3 of 1979. 
Theatrical Employees (General Theatrical) Award; A7 

of 1984. 
Theatrical Employees (Perth Theatre Trust) Award; A9 

of 1983. 
Thermal Insulation Contracting Industry Award; 1 of 

1978. 
Ticketwriters' Award; 29 of 1958. 
Timber Workers Award; 36 of 1950. 
Timber Yard Workers Award; 11 of 1951. 
Tin Mining Award; 14 of 1971. 
Titanium Oxide Manufacturing Award; 8 of 1975. 
Tool and Material Storemen (Education Department) 

Award; 24 of 1974. 
Transport Trust Salaried Officers' Award; 3 of 1977. 
Transport Workers' (Eastern Goldfields Transport 

Board) Award; 23 of 1976. 
Transport Workers' (General) Award; 10 of 1961. 
Transport Workers (Government) Award; 2A of 1952. 
Transport Workers Mobile Food Vendors Flash Food 

Canteens Award; 3 of 1986. 
Transport Workers' (Passenger Vehicles) Award; 47 of 

1978. 
Transport Workers' (State Energy Commission) Award; 

40 of 1965. 
The Vehicle Builders' (PWD) Agreement; 36 of 1971. 
Vehicle Builders' Award; 9 of 1971. 
Ward Assistants (Mental Health Services) Award; 35 of 

1966. 
Watchmakers' and Jewellers' Award; 10 of 1970. 
Western Australian Arts Orchestral Foundation Incor- 

porated Award; 4 of 1984. 
Western Australian Metropolitan Teaching Hospitals — 

Salaries and Conditions of Service Award (Medical 
Officers); PSA 18 of 1986. 

Western Australian Fire Brigades Board Communica- 
tions Systems Officers Salaries Allowances and 
Conditions of Service Agreement; PSA Ag6 of 
1985. 

Western Australian School of Nursing (Salaried 
Officers) Award; 37 of 1978. 

Western Australian State Public Hospitals; Medical 
Practitioners Award; PSA 19 of 1986. 

Western Australian Tourism Commission Employees 
Agreement; PSA AG1 of 1985. 

Wineries Award; 31 of 1969. 
Wire Manufacturing (Australian Wire Industries Pty 

Ltd) Award; 24 of 1970. 
Woodchip Industry Award; 21 of 1976. 
Wool Scouring and Fellmongery Industry Award; 32 of 

1959. 
Wool Sorters' (Wool Scouring Works) Award; 41 of 

1956. 
Wool, Hide and Skin Store Employees' Award; 8 of 

1966. 
Zoological Gardens Employees Award; 29 of 1969. 

Schedule B. 
Aerated Water and Cordial Manufacturing Industry 

Award; 10 of 1975. 
Argyle Diamond Mines Production Award; A28 and 

A32 of 1984. 
Asbestos — Cement Workers Award; 23 of 1960. 
Building and Engineering Trades (Nickel Mining and 

Processing) Award; 20 of 1968. 
Cereal Processing, Extracting and Manufacturing 

Award; 26 of 1970. 
Child Care (Subsidised Centres) Award; A26 of 1985. 
Clerks' (Taxi Services) Award 1970; 14B of 1968. 
The Cliffs Robe River Iron Associates Iron Ore Produc- 

tion and Processing Agreement; 10 of 1979. 
Community Colleges Award; A21 of 1986. 
Concrete Masonry Block Manufacturing Award; 28 of 

1969. 
Confectionery Manufacturing Award 1968; 19 of 1967. 
Copper/Zinc Mining and Processing; 7 of 1980. 
Dental Nurses Award; 4 of 1965. 
Department of Community Services (Family Resource 

Workers, Welfare Assistants and Parent Halpers) 
Award 1986; A19 of 1986. 

Dresser Minerals — Australian Workers' Union Barites 
Mining and Processing Award; 33 of 1979. 

The Dried Vine Fruits Industry Award; 8 of 1951. 
Drum Reclaiming Award; 21 of 1961. 
Education Department Ministerial Officers Salaries, 

Allowances and Conditions Award 1983; 5 of 1983. 
Enrolled Nurses and Nursing Assistants (Government) 

Award; R7 of 1978. 
Electrical Trades (Goldmining) Award; 57 of 1968. 
Engine Drivers (Gold Mining) Consolidated Award; 37 

of 1947. 
Engine Drivers' (Nickel Mining) Award; 37 of 1968. 
Engineering Trades and Engine Drivers (Nickel 

Refining) Award; 10 of 1971. 
Engineering and Engine Drivers (Nickel Smelting) 

Award; 4 of 1973. 
Engineers (Gold Mining) Award; 26 of 1947. 
Fibrous Plaster and Cement Workers' Award; 11 of 

1969. 
Fire Brigade Employees' Award; 26 of 1971. 
Fire Brigade Officers' Award; 489 of 1972. 
The Frozen Foods Award; 25 of 1977. 
Fruit and Vegetables Processing and Packing Award; 41 

of 1978. 
Gold Mining Consolidated Award; 21 of 1967. 
Grocery and Match Manufacturing Award; 11 of 1971. 
Hospital Laundry and Linen Service (Salaried Officers) 

Award; 36 of 1978. 
Hospital Salaried Officers' Award; 39 of 1968. 
Hospital Salaried Officers (Nursing Homes) Award 

1976; R18 and R19 of 1974. 
Hospital Salaried Officers (Private Hospitals) Award 

1980; 28 of 1977. 
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Hospital Salaried Officers' (Red Cross Blood Transfu- 
sion Service) Award 1978; R17 of 1974. 

Hospital Salaried Officers' (Silver Chain) Award 1980; 
R38 of 1978. 

Hospital Salaried Officers' (Spastic Welfare) Award 
1978; 37 of 1976. 

Ice Cream and Frozen Confectionery Manufacturing 
Award; 32 of 1982. 

Iron Ore Production and Processing (BHP Minerals Co 
Limited) Award; 22 of 1981. 

The Iron Ore Production and Processing (Goldsworthy 
Mining Limited) Award; 43 of 1981. 

Iron Ore Production and Processing (Hamersley Iron 
Pty Limited) Award; A15 of 1985. 

Iron Ore Production and Processing (Mt Newman 
Mining Company Pty Limited) Award; A29 of 
1984. 

Leslie Salt Co Award; 31 of 1982. 
Manufacturing Chemists Award; 3 of 1976. 
Mental Health Nurses Consolidated Award; 13 of 1947. 
Minerals Production (Salt) Industry Award; 36 of 1968. 
Mineral Sands Mining and Processing (Engineering and 

Building Trades) Award; 6 of 1977. 
Mineral Sands Mining and Processing Industry Award; 

38 of 1981. 
Miscellaneous Workers (Slow Learning Children's 

Group) Award; A20 of 1980. 
Musicians' General (State) Award 1985; A5 of 1985. 
Nickel Mining and Processing Award; 18 of 1975. 
Nickel Refining Award; 6 of 1971. 
Nickel Smelting (Western Mining Corporation Limited) 

Award; 18 of 1972. 
Nurses (Public Hospitals) Award; 6 of 1968. 
Particle Board Industry Award (SWLD); 10 of 1978. 
Permanent Building Societies (Administrative and 

Clerical Officers); 26 of 1975. 
Pipe Tile and Pottery Manufacturing Industry Award; 

34 of 1978. 
Police Award; 2 of 1966. 
Plaster Mill Workers' Award; 6 of 1962. 
Plywood and Veneer Workers Award; 24 of 1952. 
Plywood and Veneer Workers Award; 28 of 1981. 
Public Authorities Salaries Award 1986; PSA 3 of 1986. 
Public Service Salaries Agreement 1985; PSA 5 of 1985. 
Public Service Shift Work Agreement; PSA 24 of 1978. 
Railway Officers' Award; RCB 1 of 1985. 
Salt Production and Processing — Dampier Salt 

(Operations) Pty Limited — Dampier and Lake 
McLeod Award; A12 of 1985. 

Slow Learning Childrens' Group (Salaried Officers) 
Award; 13 of 1977. 

Storemen (Government) Award; 20 of 1969. 
Teachers' Aides Award; 4 of 1979. 
Tin Mining Industry Award; 14 of 1971. 
WA State Public Hospitals Medical Practitioners' 

Award 1987; PSA 19 of 1986. 
Western Australian Arts Orchestral Foundation 

Incorporated Award; 4 of 1984. 
Western Australian School of Nursing (Salaried 

Officers) Award; 37 of 1978. 
Wire Manufacturing (Australian Wire Industries Pty 

Ltd) Award; 24 of 1970. 
Wool, Hide and Skin Store Employees' Award; 8 of 

1966. 
Woolsorters (Wool Scouring Works) Award; 41 of 1956. 

Schedule B. 
Aerated Water and Cordial Manufacturing Industry 

Award; 10 of 1975. 
Clause 12.—Shift Work: Delete subclause (5) of this 

clause and insert in lieu thereof:— 
(5) A shift employee when on afternoon or night 

shift shall be paid per shift of eight hours, a loading 
at the rate of $9.18 in addition to his ordinary rate 
prescribed by this award. 

Argyle Diamond Mines Production Award; A28 and 
A32 of 1984. 

Clause 10.—Hours of Work: Delete subclause (5) (f) 
of this clause and insert in lieu thereof:— 

(5) (f) A shift worker on night shift shall be paid 
$10.93 per shift for each rostered shift, other than a 
shift which commences on a Saturday, Sunday or 
Public Holiday. 

Asbestos — Cement Workers Award; 23 of 1960. 
Clause 9.—Shift Work: Delete subclause (1) of this 

clause and insert in lieu thereof: 
(1) A shift worker shaU, in addition to his 

ordinary rate, be paid per shift of eight hours at the 
ordinary mean rate of $9.61 when on afternoon or 
night shift. For the purpose of this subclause the 
ordinary mean rate shil be 15 per cent of the 
average of the maximum and minimum adult wage 
rate. 

Building and Engineering Trades (Nickel Mining and 
Processing) Award; 20 of 1968. 

Clause 11.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Cereal Processing, Extracting and Manufacturing 
Award; 26 of 1970. 

Clause 10.—Shift Allowances: Delete subclauses (1) 
and (2) of this clause and insert in lieu thereof:— 

(1) Workers regularly engaged on continuous 
shift work shall be paid a shift allowance at the rate 
of $31.35 per week in addition to the rates pre- 
scribed in Clause 31.—Wages provided that such 
additional rate shall not apply to workers engaged 
solely on day work. 

(2) Workers engaged on day and afternoon shifts 
only shall be paid a shift allowance at the rate of 
$6.27 for such afternoon shift in addition to the 
rates prescribed in Clause 31.—Wages. 

Clause 31.—Wages: Delete subclause (3) of this clause 
and insert in lieu thereof:— 

(3) Foreman Miller who works a shift shall be 
paid not less than $21.(X) per week above the 
relevant rate prescribed in subclause (2) hereof. 

Child Care (Subsidised Centres) Award; A26 of 1985. 
Clause 11.—Wages: Delete subclause (6) (b) of this 

clause and insert in lieu thereof:— 
(6) (b)Junior Aides: Junior Aides shall be paid 

the following percentage of the rate prescribed for a 
Child Care Aide in her first year of employment: 

$ 
At or under 16 years of age 139.35 
At 17 years of age 167.22 
At 18 years of age 209.03 
At 19 years of age 236.90 
At 20 years of age 264.77 
Thereafter, the adult rate. 

Clerks' (Taxi Services) Award 1970; 14B of 1968. 
Clause 6.—Hours: Delete subclause (1) (c) of this 

clause and insert in lieu thereof:— 
(1) (c) Except as provided in subclause (1) of 

Clause 9.—Sunday and Holiday Work, a shift 
worker shall be paid in addition to the ordinary rates 
$5.52 per shift when on afternoon or night shift on 
any day Monday to Friday inclusive. 
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The Cliffs Robe River Iron Associates Iron Ore 
Production and Processing Agreement; 10 of 1979. 
1. Clause 13.—Shift Work, Part 1: Delete subclause 

(3) (a) of this clause and insert in lieu thereof:— 
(3) (a) Subject to the provisions of this clause a 

worker employed on shift work shall, in addition to 
his ordinary rate of wage be paid for each hour 
worked:— 

Per Hour 
Extra 

(i) If a two or three shift worker 78 cents 
(ii) If a continuous shift worker 82 cents 

2. Clause 5.—Shift Work and Shift Rosters, Part HI: 
Delete subclause (3) of this clause and insert in lieu 
thereof:— 

(3) Workers employed under this Part on shift 
shaU be paid the shift allowance of 82 cents per each 
hour actually worked if they are deemed to be 
continuous shift workers or 78 cents per each hour 
actually worked if they are on shift work not deemed 
to be continuous on the same basis and conditions as 
specified by Clause 13 of Part I of this Agreement. 
Workers classified as "irregular shift workers" are 
to receive a shift allowance of 91 cents per hour 
actually worked. 

Community Colleges Award; A21 of 1986. 
Schedule B — Part-Time Provisions: Delete Schedule 

B — Part-Time Provisions and insert in lieu the 
following: 

Group A $43.55 per hour 
Group B $37.75 per hour 
Group C $33.25 per hour 
Group D $26.85 per hour 
Group E $22.05 per hour 

1. Classes in groups B to E are determined in 
accordance with the guidelines used by the 
Technical Education Division of the Education 
Department. 

2. This scale will be adjusted annually in 
accordance with any change in full-time academic 
salaries. 

3. Part-Time employees will be paid the hourly 
rates in this schedule or by such contract sum as may 
be agreed between the part-time employee and the 
employer. 

4. This schedule shall come into effect on and 
from 1 July 1986 notwithstanding the operative date 
of any other part of the award. 

Concrete Masonry Block Manufacturing Award; 
28 of 1969. 

Clause 10.—Shift Work: Delete subclause (1) of this 
clause and insert in lieu thereof:— 

(1) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $3.06 when on afternoon or night shift. 

Confectionery Manufacturing Award 1968; 19 of 1967. 
Clause 13.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift employee shall, in addition to his 

ordinary rates of wage, be paid at the rate of $7.54 
per shift when on afternoon or night shift. 

Copper/Zinc Mining and Processing Award; 7 of 1980. 
Clause 9.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate be paid per shift of eight hours at the 
rate of $6.76 on afternoon or night shift. 

Dental Nurses Award; 4 of 1965. 
Clause 28.—Wages: Delete subclause (1) and insert the 

following in lieu: 
Per Week 

$ 
(1) Student Nurse (Dental) 

(a) Adult 
1st year of training 194.80 
2nd year of training 246.60 
Student under 21 years of age 
1st year of training 190.70 
2nd year of training 244.20 

(b) A student nurse who tums,21 years of age 
during a particular year of training shall 
automatically move to the adult rate of 
pay appropriate to the year of training. 

Department of Community Services (Family Resource 
Workers, Welfare Assistants and Parent Helpers) 

Award 1968; A19 of 1986. 
Clause 8.—Rate of Pay: Delete subclause (1) of this 

clause and insert the following in lieu: 
(1) The hourly rate payable to employees covered 

by this Award shall be $8.65. 

Dresser Minerals — Australian Workers' Union Barites 
Mining and Processing Award; 33 of 1979. 

Clause 14.—Shift Work: Delete subclause (5) of this 
clause and insert in lieu thereof:— 

(5) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours $7.09 
for other than day shift. 

The Dried Vine Fruits Industry Award; 8 of 1951. 
Clause 18.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A worker shall, in addition to his ordinary 

rate, be paid per shift of eight hours an amount of 
$5.10 when on afternoon or night shift. 

Drum Reclaiming Award; 21 of 1961. 
Clause 20.—Shift Work: Delete subclause (5) of this 

clause and insert in lieu thereof:— 
(5) The loading on the ordinary rates of pay for 

shift work shall be $5.08 for afternoon shift and for 
night shift. 

Education Department Ministerial Officers Salaries, 
Allowances and Conditions Award 1983; 5 of 1983. 
Clause 9.—Salaries: Delete subclause (2) (a) and insert 

in lieu thereof:— 
Per Annum 

(2) (a) (i) School Assistant Class 1 
1st year of service 
2nd year of service 
3rd year of service 
4th year of service and 
thereafter 

(ii) School Assistant Class 2 
1st year of service 
2nd year of service 
3rd year of service 
4th year of service and 
thereafter 

(iii) School Assistant Class 3 
1st year of service 
2nd year of service 
3rd year of service and 
thereafter 

(iv) School Assistants (Junior): 
School Assistants employed 
below the age of 21 years are to 
be paid the following salaries: 
18 years 
19 years 
20 years 

13 148 
13 629 
14 107 

14 584 

15 063 
15 543 
16 094 

16 476 

17 039 
17 716 

18 232 

9 208 
10 658 
11 968 
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Enrolled Nurses and Nursing Assistants (Government) 
Award; R7 of 1978. 

Clause 31.—Wages: Delete subclause (2) of this clause 
and insert the following in lieu:— 

(2) (a) Trainee Enrolled Nurse Column A 
Per Week 

S 
Adult 
1st year of training 220.00 
2nd year of training 254.70 
Trainee under 21 years of age 
1st year of training 215.90 
2nd year of training 251.60 

(b) A trainee enrolled nurse who turns 21 years of 
age during a particular year of training shah auto- 
matically move to the adult rate of pay appropriate 
to the year of training. 

Electrical Trades (Goldmining) Award; 57 of 1968. 
Clause 12.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall in addition to his ordinary 

rate be paid per shift of eight hours the sum of $6.76 . 
when on afternoon or night shift. 

Engine Drivers (Gold Mining) Consolidated Award; 
37 of 1947. 

Clause 9.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Engine Drivers' (Nickel Mining) Award; 37 of 1968. 
Clause 9.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Engineering Trades and Engine Drivers (Nickel 
Refining) Award; 10 of 1971. 

Clause 13.—Shift Work: Delete subclause (3) of this 
clause and insert in lieu thereof:— 

(3) A shift worker shall, in addition to his 
ordinary rate be paid per shift of eight hours the sum 
of $6.76 when on afternoon or night shift. 

Engineering and Engine Drivers (Nickel Smelting) 
Award; 4 of 1973. 

Clause 10.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Engineers (Gold Mining) Award; 26 of 1947. 
Clause 14.—Shifts: Delete subclause (2) of this clause 

and insert in lieu thereof:— 
(2) A shift worker shall in addition to his ordinary 

rate, be paid per shift of eight hours at the rate of 
$6.76 when on afternoon or night shift. 

Fibrous Plaster and Cement Workers' Award; 
11 of 1969. 

Clause 13.—Wages: Delete subclause (2) of this clause 
and insert in lieu thereof:— 

(2) Junior Workers (Total Wage per week) 
Under 17 years of age  95.52 
Between 17 and 18 years of age 115.27 
Between 18 and 19 years of age 133.21 
Between 19 and 20 years of age 151.83 
Between 20 and 21 years of age 169.93 

Fire Brigade Employees Award; 26 of 1971. 
Clause 5.—Wages: Delete existing subclauses (2) and 

(3) and insert in lieu:— 
(2) In addition to the weekly rates prescribed in 

(1) hereof the following amounts shall be paid for 
weekend and public holiday penalties and shift 
loadings: 
Fireman Third Class 78.68 
Fireman Second Class 82.33 
Fireman First Class (3rd year of service) 86.01 
Fireman First Class (4th year of service) 91.52 
Fireman A Grade (5th to 7th year of service) 94.51 
Senior Fireman 97.83 

(3) In addition to the rates prescribed in sub- 
clauses (1) and (2) hereof the following amounts 
shaU be payable being for regularly worked overtime 
hours being an average of two hours per week over 
an eight week cycle of shifts: 
Fireman Third Class 30.00 
Fireman Second Class 31.41 
Fireman First Class (3rd year of service) 32.84 
Fireman First Class (4th year of service) 35.04 
Fireman A Grade (5th to 7th year of service) 36.17 
Senior Fireman 37.42 

Fire Brigade Officers' Award; 489 of 1972. 
Clause 5.—Wages: Delete existing subclauses (2) and 

(3) and insert in lieu:— 
(2) In addition to the weekly rates prescribed in 

(1) hereof the following amounts shall be paid for 
weekend and public holiday penalties and shift 
loadings:— 

(a) Station Officers 
First year of service 110.24 
Second year of service 114.37 
Third year of service or first year 
of service with either:— 

(i) eight years' total 
experience in fire- 
fighting with Western 
Australia Fire Brigades; 
or 

(ii) possession of Graduate 
Membership of the 
Institute of Fire 
Engineers or 
alternatively a pass in all 
units of study for the 
first two years of the 
course "Diploma in Fire 
Engineering (PTC)" 119.81 

Thereafter 125.27 
(b) District Officers 134.13 
(c) Superintendents 149.82 

(3) In addition to the weekly rates prescribed in 
subclauses (1) and (2) hereof the following amounts 
shall be paid for regularly worked overtime being an 
average of two hours over an eight week cycle of 
shifts: 

(a) Station Officers 
First year of service 42.10 
Second year of service 43.66 
Third year of service or first 
year of service with either:— 

(i) eight years' total 
experience in fire- 
fighting with Western 
Australian Fire Brigades; 
or 

(ii) possession of Graduate 
Membership of the 
Institute of Fire 
Engineers or alternative- 
ly a pass in ah units of 
study for the first two 
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years of the course 
"Diploma in Fire 
Engineering (PTC)" 45.70 

Thereafter 47.77 
(b) District Officers 51.11 
(c) Superintendents 57.03 

The Frozen Foods Award; 25 of 1977. 
Clause 10.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift employee shall, in addition to his 

ordinary rate of wage, be paid at the rate of $7.51 
per shift when on afternoon or night shift. 

Fruit and Vegetable Processing and Packing Award; 
41 of 1978. 

Clause 10.—Shift Work: Delete subclause (3) of this 
clause and insert in lieu thereof:— 

(3) A shift worker shall, in addition to his 
ordinary rate of wage, be paid at the rate of $7.51 
per shift when on afternoon or night shift. 

2. Delete subclause (1) of Clause 2 of Schedule A and 
insert in lieu thereof:— 

2.—Clerical Workers — Salary Classes and Grades. 
Except where otherwise provided in this 

Schedule, the classes and grades applicable to 
workers in the Clerical Division shall be as 
follows:— 

Table A2 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

$ $ $ 
1 20 383 — 21 080 
2 21 763 — 22 446 
3 23 192 — 23 949 
4 24 737 — 25 544 
5 26 347 — 27 154 
6 28 002 — 28 864 
7 29 714 30 580 31 430 
8 32 294 — 33 144 
9 34 056 — 34 965 

10 35 934 — 36 955 
11 37 882 — 38 851 

Gold Mining Consolidated Award; 21 of 1967. 
Clause 9.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall in addition to his ordinary 

rate be paid for a shift of eight hours at the rate of 
$6.76 when on afternoon or night shift. 

Grocery and Match Manufacturing Award; 11 of 1971. 
Clause 10.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift employee shall, in addition to his 

ordinary rate of wage, be paid at the rate of $7.51 
per shift when on afternoon or night shift. 

Hospital Laundry and Linen Service (Salaried Officers) 
Award; 36 of 1978. 

1. Delete subclauses (1) and (2) of Clause 1 of Schedule 
A and insert in lieu thereof:— 

Salaries — Clerical and Administrative Division. 
1.—Clerical Workers — Automatic Range. 

(1) The rates of pay for Clerical automatic range 
workers shall be as follows:— 

Table Al. 
Level 1 Level 2 
Salary Salary 

Per Annum Per Annum 
$ $ 

15 years of age 7 077 7 423 
16 years of age 7 850 8 051 
17 years of age 8 678 9 092 
18 years of age 10 124 10 613 
19 years of age 11 728 12 291 
20 years of age 13 170 13 733 
Adult Rates: 
1st year 14 462 14 960 
2nd year 14 960 15 469 
3rd year 15 469 16 110 
4th year 15 963 16 701 

Level 3 Level 4 Level 5 
Salary Salary Salary 

Per Annum Per Annum Per Annum 
$ S $ 

Under 17 years of age 8 124 8 357 9 339 
17 years of age 9 032 9 760 10 912 
18 years of age 10 851 11 392 12 729 
19 years of age 12 430 13 186 14 658 
20 years of age 14 054 14 807 16 369 
Adult Rates: 
1st year 15 516 16 266 18 043 
2nd year 16 110 16 861 18 636 
3rd year 16 701 17 453 19 229 
4th year 17 292 18 043 19911 

3. Delete subclause (1) of Clause 3 of Schedule A and 
insert in lieu thereof:— 

3.—Administrative Workers — Salary Classes. 
(1) The rate of pay for workers in the Administra- 

tive Division shall be as follows:— 
Table AA. 

Class Salary 
Per Annum 

$ 
1 40 321 
2 42 187 
3 44 058 
4 45 924 
5 47 773 
6 49 640 
7 52 781 
8 55 056 
9 57 336 

10 59 910 
11 62 643 

4. Delete subclauses (1) and (2) of Clause 4 of Schedule 
A and insert in lieu thereof:— 

4.—Typists, Clerk Typists, Machinists, Data 
Processing Operators and Others — Automatic 

Range. 
(1) The rates of pay for workers who occupy 

positions within Table A3 shall be as follows:— 
Table A3. 

Salary 
Per Annum 

(2) Classes and grades beyond a salary of $19 911 
per annum shall be those set out in Table A2 of this 
Schedule. 

Age or year of adult service: 
Under 17 years of age 8 124 
17 years of age 9 302 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 
21 years of age or first year of adult 
service 15 516 
22 years of age or second year of 
adult service 16 110 
23 years of age or third year of adult 
service 16 701 
24 years of age or fourth year of 
adult service 17 292 

(2) Classes and grades beyond a salary of $17 292 
per annum shall be those set out in Table A4 of the 
Schedule. 

16 110 
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5. Delete subclause (1) of Clause 5 of Schedule A and 
insert in lieu thereof:— 

5.—Typists, Clerk Typists, Machinists, 
Data Processing Operators and Others — Salary 

Classes and Grades. 
(1) Except where otherwise provided in this 

Schedule the classes and grades applicable to 
Typists, Clerk Typists, Machinists and Data 
Processing Operators shall be as follows:— 

Table A4. 
Salary Classes and Grades. 

Class Minimum Maximum 
Salary Salary 

18 533 
19 771 
21 051 
22 280 
23 649 

17 886 
18 965 
20 244 
21 594 
22 945 
24 286 

6. Delete subclause (1) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

Schedule B. 
Salaries — General Division. 

Except as provided in Clauses 2, 3 and 4 of this 
Schedule, the classes and grades applicable to 
employees in the General Division shall be as 
follows:— 

1.—Workers — Salaries and Grades. 
Table Bl. 

Salary 
Class(l) PerAnnum 

Class 1 
15 years of age  
16 years of age  
17 years of age  
18 years of age  
19 years of age  
20 years of age  
21 years of age or first year of adult service 
22 years of age or second year of adult 
service   
23 years of age or third year of adult 
service   
24 years of age or fourth year of adult 
service   

7 003 
7 782 
9 485 

11 096 
12 895 
14 562 
15 963 

16 559 

17 754 

Class 2. 
Minimum   17 754 
Intermediate  18 127 
Maximum  18 486 
Class 3. 
Minimum   18 486 
Intermediate  18 899 
Maximum  19 490 

7. Delete subclause (5) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

(5) Classes and grades beyond a salary of $19 490 
shall be those set out in Table B2. 

Table B2. 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 157 
21 549 
23 008 
24 542 
26 134 
27 831 
29 551 
32 144 
33 951 
35 831 

20 855 
22 265 
23 752 
25 341 
26 937 
28 683 
31 263 
33 024 
34 858 
36 833 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

$ $ $ 
11 37 787 — 38 760 
12 — _ 40 229 
13 — — 42 099 

8. Delete subclause (7) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

Table B3. 
Salary 

Per Annum 
$ 

Age or year of adult service: 
Under 17 years of age  8 048 
17 years of age  9 485 
18 years of age  11 096 
19 years of age  12 895 
20 years of age  14 562 
21 years of age or first year of adult 
service   15 963 
22 years of age or second year of adult 
service   16 559 
23 years of age or third year of adult 
service   17 175 
24 years of age or fourth year of adult 
service   17 754 
25 years of age or fifth year of adult 
service   18 279 
26 years of age or sixth year of adult 
service   18 899 
27 years of age or seventh year of adult 
service   19 490 

Hospital Salaried Officers' Award; 39 of 1968. 
1. Delete subclauses (1) and (2) of Clause 1 of Schedule 

A and insert in lieu thereof:— 
Salaries — Clerical and Administrative Division. 

1.—Clerical Workers — Automatic Range. 
(1) The rates of pay for Clerical automatic range 

workers shall be as follows:— 
Table Al. 

Level 1 Level 2 
Salary Salary 

Per Annum Per Annum 
S S 

15 years of age 7 077 7 423 16 years of age 7 850 8 051 17 years of age 8 678 9 092 18 years of age 10 124 10613 
19 years of age 11 728 12 291 
20 years of age 13 170 13 733 
Adult Rates: 
1st year 14 462 14 960 
2nd year 14 960 15 469 3rd year 15 469 16 110 4th year 15 963 16 701 

Level 3 Level 4 Level 5 Salary Salary Salary 
Per Annum Per Annum Per Annum 

$ $ $ 
Under 17 years of age 8 124 8 357 9 339 17 years of age 9 032 9 760 10 912 18 years of age 10 851 11 392 12 729 19 years of age 12 430 13 186 14 658 
20 years of age 14 054 14 807 16 369 
Adult Rates: 
1st year 15 516 16 266 18 043 2nd year 16 110 16 861 18 636 
3rd year 16 701 17 453 19 229 4th year 17 292 18 043 19 911 

(2) Classes and grades beyond a salary of $19 911 
per annum shall be those set out in Table A2 of this 
Schedule. 

2. Delete subclause (1) of Clause 2 of Schedule A and 
insert in lieu thereof:— 

2.—Clerical Workers — Salary Classes and Grades. 
Except where otherwise provided in this 

Schedule, the classes and grades applicable to 
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workers in the Clerical Division shall be as 
follows:'— 

Table A2 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 383 
21 763 
23 192 
24 737 
26 347 
28 002 
29 714 
32 294 
34 056 
35 934 
37 882 

30 580 

21 080 
22 446 
23 949 
25 544 
27 154 
28 864 
31 430 
33 144 
34 965 
36 955 
38 851 

3. Delete subclause (1) of Clause 3 of Schedule A and 
insert in lieu thereof:— 

3.—Administrative Workers — Salary Classes. 
(1) The rate of pay for workers in the Administra- 

tive Division shall be as follows:— 
Table AA. 

Class Salary 
Per Annum 

$ 
1 40 321 
2 42 187 
3 44 058 
4 45 924 
5 47 773 
6 49 640 
7 52 781 
8 55 056 
9 57 336 

10 59 910 
11 62 643 

4. Delete subclauses (1) and (2) of Clause 4 of Schedule 
A and insert in lieu thereof:— 

4.—Typists, Clerk Typists, Machinists, Data 
Processing Operators and Others — Automatic 

Range. 
(1) The rates of pay for workers who occupy 

positions within Table A3 shall be as follows:— 

Table A3. 
Salary 

Per Annum 

Age or year of adult service: 
Under 17 years of age 8 124 
17 years of age 9 302 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 
21 years of age or first year of adult 
service 15 516 
22 years of age or second year of 
adult service 16 110 
23 years of age or third year of adult 
service 16 701 
24 years of age or fourth year of 
adult service 17 292 

(2) Classes and grades beyond a salary of $17 292 
per annum shall be those set out in Table A4 of the 
Schedule. 

5. Delete subclause (1) of Clause 5 of Schedule A and 
insert in lieu thereof:— 

5.—Typists, Clerk Typists, Machinists, 
Data Processing Operators and Others — Salary 

Classes and Grades. 
(1) Except where otherwise provided in this 

Schedule the classes and grades applicable to 

Typists, Clerk Typists, Machinists and Data 
Processing Operators shall be as follows:— 

Table A4. 
Salary Classes and Grades. 

Class Minimum Maximum 
Salary Salary 

$ $ 
1 — 17 886 
2 18 533 18 965 
3 19 771 20 244 
4 21 051 21 594 
5 22 280 22 945 
6 23 649 24 286 

6. Delete subclause (1) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

Schedule B. 
Salaries — General Division. 

Except as provided in Clauses 2, 3 and 4 of this 
Schedule, the classes and grades applicable to 
employees in the General Division shall be as 
follows:— 

1.—Workers — Salaries and Grades. 

Table Bl. 

Class(1) 
Salary 

Per Annum 

Class 1 
15 years of age  
16 years of age  
17 years of age  
18 years of age  
19 years of age  
20 years of age  
21 years of age or first year of adult service 
22 years of age or second year of adult 
service   
23 years of age or third year of adult 
service   
24 years of age or fourth year of adult 
service   
Class 2. 
Minimum   
Intermediate  
Maximum   
Class 3. 
Minimum   
Intermediate  
Maximum  

7 003 
7 782 
9 485 

11 096 
12 895 
14 562 
15 963 

17 754 

17 754 
18 127 
18 486 

18 486 
18 899 
19 490 

7. Delete subclause (5) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

(5) Classes and grades beyond a salary of $19 490 
shaU be those set out in Table B2. 

Table B2. 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary 

$ 
Salary 

$ 
Salary 

$ 
1 20 157 20 855 
2 21 549 — 22 265 
3 23 008 — 23 752 
4 24 542 — 25 341 
5 26 134 — 26 937 
6 27 831 — 28 683 
7 29 551 30 381 31 263 
8 32 144 — 33 024 
9 33 951 — 34 858 

10 35 831 — 36 833 
11 37 787 — 38 760 
12 — — 40 229 
13 — — 42 099 
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8. Delete subclause (7) of Clause 1 of Schedule B and 
insert in lieu thereof:— 

Table B3. 
Salary 

Per Annum 

Age or year of adult service: 
Under 17 years of age  8 048 
17 years of age  9 485 
18 years of age  11 096 
19 years of age  12 895 
20 years of age  14 562 
21 years of age or first year of adult 
service   15 963 
22 years of age or second year of adult 
service   16 559 
23 years of age or third year of adult 
service   17 175 
24 years of age or fourth year of adult 
service   17 754 
25 years of age or fifth year of adult 
service   18 279 
26 years of age or sixth year of adult 
service   18 899 
27 years of age or seventh year of adult 
service   19 490 

9. Delete subclause (1) of Clause 3 of Schedule B and 
insert in lieu thereof:— 

3.—Drafting Assistants. 
(1) The rates of pay for Drafting Assistants shaU 

be as follows:— 

Table B5. 
Salary 

Per Annum 

Age or year of adult service: 
Under 17 years of age  8 012 
17 years of age  9 444 
18 years of age  11 049 
19 years of age  12 838 
20 years of age  15 621 
21 years of age or first year of adult 
service   17 175 
22 years of age or second year of adult 
service   17 754 
23 years of age or third year of adult 
service   18 279 
24 years of age or fourth year of adult 
service   18 899 
25 years of age or fifth year of adult 
service   19 490 
26 years of age or sixth year of adult 
service   20 157 
27 years of age or seventh year of adult 
service   20 855 
28 years of age or eighth year of adult 
service   21 549 
29 years of age or ninth year of adult 
service   22 265 

10. Delete subclauses (1) and (2) of Clause 4 of 
Schedule B and insert in lieu thereof:— 

4.—Cadet Radiographers. 
(1) Workers accepted for training as a Radio- 

grapher shall be paid the following rates which are 
marked with a single asterisk:— 

Table B6. 
Salary Per Annum 

Workers Living At Home: 
First year of service  8 607* (11 096**) 
Second year of service  9 994* (12 895**) 
Third year of service  15 963* (15 963**) 

Salary Per Annum 
$ $ 

Workers Living Away From 
Home: 
First year of service  9 124* (11 096**) 
Second year of service  10 584* (12 895**) 
Third year of service  15 963* (15 963**) 

A Cadet Radiographer who attains the age of 21 
years shall be paid $16 559. 

(2) A worker who has completed three years as a 
Cadet Radiographer, but has not completed the 
prescribed course of study, may be employed for a 
further period of up to one year at a rate of $17 175 
per annum. 

Hospital Salaried Officers (Private Hospitals) Award 
1980; 28 of 1977. 

Clause 29.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

(a) Clerical Assistants 
15 years of age  6 822 
16 years of age  7 567 
17 years of age  8 365 
18 years of age  9 759 
19 years of age 11 305 
20 years of age  12 695 

and insert in lieu thereof:— 
(a) Clerical Assistants 

15 years of age  7 077 
16 years of age  7 850 
17 years of age  8 678 
18 years of age 10 124 
19 years of age 11 728 
20 years of age 13 170 

Delete the following from subclause (1) (b) of this 
clause:— 

Under 17 years of age  7 851 
17 years of age  8 989 
18 years of age  10 486 
19 years of age 12 012 
20 years of age  13 581 

and insert in lieu thereof:— 
Under 17 years of age  8 124 
17 years of age  9 302 
18 years of age  10 851 
19 years of age  12 430 
20 years of age  14 054 

Delete the following from subclause (1) (d) of this 
clause:— 

(d) Clerks 
16 years of age  8 089 
17 years of age  9 454 
18 years of age 11 026 
19 years of age  12 763 
20 years of age  14 332 

and insert in lieu thereof:— 
(d) Clerks 

16 years of age  8 357 
17 years of age  9 767 
18 years of age 11 392 
19 years of age 13 186 
20 years of age  14 807 

Delete the following from subclause (2) (a) of this 
clause:— 

15 years of age    6 774 
16 years of age  7 527 
17 years of age  9 175 
18 years of age  10 733 
19 years of age 12 473 
20 years of age  14 086 

and insert in lieu thereof:— 
15 years of age  7 003 
16 years of age  7 781 
17 years of age  9 485 
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18 years of age 11 096 
19 years of age  12 895 
20 years of age  14 562 

Delete the following from subclause (2) (c) of this 
clause:— 

Under 17 years of age  7 785 
17 years of age  9 175 
18 years of age  10 733 
19 years of age  12 473 
20 years of age  14 086 

and insert in lieu thereof:— 
Under 17 years of age  8 048 
17 years of age  9 485 
18 years of age 11 096 
19 years of age  12 895 
20 years of age  14 562 

Delete the following from subclause (2) (g) of this 
clause:— 

(i) Employees accepted for training and service as 
a Radiographer shall be paid the following 
rates:— 
1st year  10 733 
2nd year  12 473 
3rd year  15 441 

and insert in lieu thereof:— 
(i) Employees accepted for training and service as 

a Radiographer shall be paid the following 
rates:— 
1st year  10 997 
2nd year  12 780 
3rd year  15 820 

Hospital Salaried Officers (Nursing Homes) Award 
1976; R18 and R19 of 1974. 

Clause 29.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

(a) Clerical Assistants 
15 years of age  6 822 
16 years of age  7 567 
17 years of age  8 365 
18 years of age  9 759 
19 years of age 11 305 
20 years of age  12 695 

and insert in lieu thereof:— 
(a) Clerical Assistants 

15 years of age  7 077 
16 years of age  7 850 
17 years of age  8 678 
18 years of age 10 124 
19 years of age 11 728 
20 years of age 13 170 

Delete the following from subclause (1) (b) of this 
clause:— 

Under 17 years of age  7 851 
17 years of age  8 989 
18 years of age  10 486 
19 years of age 12 012 
20 years of age  13 581 

and insert in lieu thereof:— 
Under 17 years of age  8 124 
17 years of age  9 302 
18 years of age  10 851 
19 years of age 12 430 
20 years of age  14 054 

Delete the following from subclause (1) (d) of this 
clause:— 

16 years of age  8 089 
17 years of age  9 454 
18 years of age 11 026 
19 years of age  12 763 
20 years of age  14 332 

and insert in lieu thereof:— 
16 years of age  8 357 
17 years of age  9 767 
18 years of age 11 392 
19 years of age 13 816 
20 years of age  14 807 

Delete the following from subclause (2) (a) of this 
clause:— 

15 years of age  6774 
16 years of age  7 527 
17 years of age  9 175 
18 years of age  10 733 
19 years of age 12 473 
20 years of age  14 086 

and insert in lieu thereof:— 
15 years of age  7 003 
16yearsofage  7 781 
17 years of age  9 485 
18 years of age 11 096 
19 years of age  12 895 
20 years of age  14 562 

Hospital Salaried Officers' (Red Cross Blood 
Transfusion Service) Award 1978; R17 of 1974. 

Clause 24.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

(a) Laboratory Assistants Junior Rates 
Under 17 years of age 7 785 
17 years of age 9 175 
18 years of age 10 733 
19 years of age 12 473 
20 years of age 14 086 

and insert in lieu thereof:— 
(a) Laboratory Assistants Junior Rates 

Under 17 years of age 8 048. 
17 years of age 9 485 
18 years of age 11 096 
19 years of age 12 895 
20 years of age 14 562 

Hospital Salaried Officers' (Silver Chain) Award 1980; 
R38 of 1978. 

Clause 26.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

Under 17 years of age 7 851 
17 years of age 8 989 
18 years of age 10 486 
19 years of age 12 012 
20 years of age 13 581 

and insert in lieu thereof:— 

7 851 
8 989 

10 486 
12 012 
13 581 

Under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

Delete the following from subclause (1) 
clause:— 

16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

and insert in lieu thereof:— 
16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

8 124 
9 302 

10 851 
12 430 
14 054 

(b) of this 

8 089 
9 454 

11 026 
12 763 
14 332 

8 357 
9 767 

11 392 
13 186 
14 807 

Hospital Salaried Officers' (Spastic Welfare) Award 
1978; 37 of 1976. 

1. Clause 20.—Shift Work: Delete subclause (4) (a) (i) 
of this clause and insert in lieu thereof:— 

(4) (a) (i) $9.54 for each afternoon or night shift 
worked in ordinary hours. 
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2. Clause 25.—Salaries: Delete the following from 
subclause (1) (a) of this clause:— 

Under 17 years of age 7 851 
17 years of age 8 989 
18 years of age 10 486 
19 years of age 12 012 
20yearsofage 13 581 

and insert in lieu thereof:— 
Under 17 years of age 8 124 
17 years of age 9 032 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 

Delete the following from subclause (1) (b) of this 
clause:— 

(b) Clerks 
16 years of age 8 089 
17 years of age 9 454 
18 years of age 11 026 
19 years of age 12 763 
20 years of age 14 332 

and insert in lieu thereof:— 
(b) Clerks 

16 years of age 8 357 
17 years of age 9 767 
18 years of age 11 392 
19 years of age 13 186 
20 years of age 14 807 

Ice Cream and Frozen Confectionery Manufacturing 
Award; 32 of 1982. 

Clause 10.—Shift Work: Delete subclause (3) of this 
clause and insert in lieu thereof:— 

(3) A shift employee shall, in addition to his 
ordinary rate of wage, be paid at the rate of $7.64 
per shift when on afternoon or night shift. 

Iron Ore Production and Processing (BHP Minerals 
Co Ltd) Award; 22 of 1981. 

Clause 13.—Shift Work: Delete subclause (3) (a) of 
this clause and insert in lieu thereof:— 

(3) (a) Subject to the provisions of this clause a 
worker employed on shift work shall, in addition to 
his ordinary rate of wage be paid for each hour 
worked:— 

Per Hour 
Extra 

(i) If a two shift worker 68 cents 
(ii) If a three or four panel shift 

worker or if engaged on 
permanent night shift 73 cents 

The Iron Ore Production and Processing (Goldsworthy 
Mining Limited) Award; 43 of 1981. 

Clause 13.—Shift Work: Delete subclause (6) (a) of 
this clause and insert in lieu thereof:— 

(6) (a) Subject to the provisions of this clause, an 
employee employed on shift work shall, in addition 
to his/her ordinary rate of wage, be paid for each 
hour worked: 

Per Hour 
Extra 

(i) If a two or three shift 
employee 77 cents 

(ii) If a continuous shift employee 85 cents 

Iron Ore Production and Processing (Hamersley Iron 
Pty Limited) Award; A15 of 1985. 

1. Clause 15.—Shift Work, Division 1 — Part 1: 
Delete subclause (6) (a) of this clause and insert in lieu 
thereof:— 

(6) Shift Allowance and Definition of Shifts: 
(a) Subject to the provisions of this clause, an 

employee employed on shift work shall, in 

addition to the ordinary rate of wage, be 
paid for each hour worked, the shift 
allowance specified for the particular shift 
system then worked by the employee. 

Cents 
Per Hour 

Extra 
(i) If a Monday to Friday, 

Two or Three Shift 
System Employee 70 cents 

(ii) If a Continuous Shift 
or Seven Day Two 
Shift System Employee 77 cents 

2. Clause 6.—Shift Work, Division 1 — Part 3: Delete 
subclause (20) of this clause and insert in lieu thereof:— 

(20) Because of the peculiarities inextricably 
involved in formulating shift rosters for the 
employees covered by this Part 3 of the award, they 
shall be paid a shift allowance for each hour actually 
worked at the rate of 82 cents per hour in lieu of the 
provisions specified by subclause (6) of Clause 15 of 
Part 1 of this award. 

Iron Ore Production and Processing (Mt Newman 
Mining Company Pty Limited) Award; A29 of 1984. 
Clause 11.—Shift Work: Delete subclause (3) (a) of 

this clause and insert in lieu thereof:— 
(3) (a) Subject to the provisions of this clause an 

employee employed on shift work shall, in addition 
to his ordinary rate of wage be paid for each hour 
worked: 

Per Hour 
Extra 

(i) If a two shift worker 70 cents 
(ii) If a three or four shift worker 

or if engaged on permanent 
night shift 77 cents 

Leslie Salt Co Award; 31 of 1982. 
Clause 11.—Shift Work: Delete subclause (5) of this 

clause and insert in lieu thereof: 
(5) "A worker shall, in addition to his ordinary 

rate be paid $1.40 per hour for all time worked on 
afternoon shift to a maximum of nine hours per 
shift." 

Manufacturing Chemists Award; 3 of 1976. 
Clause 10.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift worker shall, in addition to his 

ordinary rate of wage, be paid at the rate of $7.51 
per shift when on afternoon or night shift. 

Mental Health Nurses Consolidated Award 1981; 
13 of 1947. 

Clause 22.—Rates of Pay and Allowances: 
1. Delete paragraph (1) (a) (i) of this clause and insert 

the following in lieu: 
$ Per Week 

Grade II (Student Nurse) 
Adult 
1st year of training 
2nd year of training 
3rd year of training 
Student under 21 years of age 
1st year of training 
2nd year of training 
3rd year of training 
4th year of training 

281.80 
297.10 
318.70 

263.10 
279.50 
295.20 
317.40 
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2. Delete paragraph (1) (b) (i) of this clause and insert 
the following in lieu:— 

(1) Student Enrolled Mental Health 
Nurse 
Adult 
1st year of training 265.90 
Thereafter 281.80 
Student under 21 years of age 
1st year of training 264.00 
Thereafter 280.40 

3. Delete subclause (2) (a) of this clause and insert the 
following in lieu: 

(2) (a) (i) Registered General Nurses undertaking 
training to obtain the Mental Health 
Nurses Certificate shall be paid the rate 
prescribed in the Nurses (Public Hospitals) 
Award 1968 for a 2nd year registered nurse 
for the duration of such training, 

(ii) A student nurse who turns 21 years of age 
during a particular year of training shall 
automatically move to the adult rate of 
pay appropriate to the year of training. 

Minerals Production (Salt) Industry Award; 36 of 1968. 
Clause 11.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate, be paid $5.70 per shift of eight hours 
when on afternoon or night shift. 

Mineral Sands Mining and Processing (Engineering 
and Building Trades) Award; 6 of 1977. 

Clause 10.—Shift Work: Delete subclause (5) of this 
clause and insert in lieu thereof:— 

(5) A shift employee shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $5.90 when on afternoon or night shift. 

Mineral Sands Mining and Processing Industry Award; 
38 of 1981. 

Clause 10.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift employee shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $5.90 when on afternoon or night shift. 

Miscellaneous Workers (Slow Learning Children's 
Group) Award; A20 of 1980. 

Clause 37.—Wages: Delete this clause insofar as it 
relates to the classifications of: 

Assistant Supervisor — Day Activities Schools 
Assistant Supervisor — Workshop 

and insert in lieu: 
$ Per Hour 

Assistant Supervisor 
Schools 

Day Activities 

1st year of employment 
2nd year of employment 
3rd year of employment 
4th year of employment 
5th year of employment and thereafter 
Assistant Supervisor — Workshops 
1st year of employment 
2nd year of employment 
3rd year of employment and thereafter 

Musicians' General (State) Award 1985; A5 of 1985. 
Clause 7.—Wages: Delete subclause (1) (a) of this 

clause and insert in lieu thereof:— 
(a) Weekly Employee (With a minimum payment 

of three hours for each call worked.) 

rank and file Musician 
leader in duo 
leader in trio or larger 
musician performing alone 
principal musician 
musician not otherwise 
provided for 
musical director 

Required to Not required to 
Accompany ArtistAccompany Artist 

$13.09 per hour $12.47 per hour 
$15.71 per hour $14.96 per hour 
$17.45 per hour $16.62 per hour 
$15.38 per hour $ 14.65 per hour 
$15.06 per hour $14.34 per hour 
$13.09 per hour $12.47 per hour 
$19.65 per hour $18.71 per hour 

Nickel Mining and Processing Award; 18 of 1975. 
Clause 9.—Shift Work: Delete subclause (2) of this 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate be paid per shift of eight hours at the 
ratge of $6.76 on afternoon or night shift. 

Nickel Refining Award; 6 of 1971. 
Clause 12.—Shift Work: Delete subclause (3) of this 

clause and insert in lieu thereof:— 
(3) A shift worker shall, in addition to his 

ordinary rate, be paid per shift of eight hours the 
sum of $6.76 when on afternoon or night shift. 

Nickel Smelting (Western Mining Corporation Ltd) 
Award; 18 of 1972. 

Clause 10.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid per shift of eight hours at the 
rate of $6.76 when on afternoon or night shift. 

Nurses (Public Hospitals) Award; 6 of 1968. 
Clause 36.—Wages: Delete subclause (1) of this clause 

and insert the following in lieu:— 
(1) Student Nurse Column A 

$ Per Week 
(a) Adult 

1st year of training 254.70 
2nd year of training 299.80 
3rd year of training 322.30 
Student under 21 years of age 
1st year of training 215.90 
2nd year of training 251.60 
3rd year of training 297.90 
4th year of training 321.00 

(b) A student nurse who turns 21 years of age 
during a particular year of training shall 
automatically move to the adult rate of 
pay appropriate to the year of training. 

(c) An enrolled nurse, mothercraft nurse or 
dental nurse under 21 years of age under- 
taking general training shall in the first and 
second year be paid at the rate prescribed 
for a 2nd year student under 21 years of 
age. 

Particle Board Industry Award (SWLD); 10 of 1978. 
Schedule I — Rates of Pay: Delete the following:— 

Junior Workers 
Between 16 and 17 years of age 
Between 17 and 18 years of age 
Between 18 and 19 years of age 
Between 19 and 20 years of age 

and insert in lieu thereof: 
Junior Workers 
Between 16 and 17 years of age 
Between 17 and 18 years of age 
Between 18 and 19 years of age 
Between 19 and 20 years of age 

107.90 
131.90 
167.80 
239.80 

112.41 
137.39 
174.86 
249.80 
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Permanent Building Societies (Administrative and 
Clerical Officers) Award; 26 of 1975. 

Clause 10.—Rates of Pay: Delete the following from 
subclause (1) (a):— 

(a) Clerical/Administrative Officers: 
At 16 years of age 7 862 
At 17 years of age 8 678 
At 18 years of age 9 894 
At 19 years of age 11 875 
At 20 years of age 13 117 

and insert in lieu thereof:— 
(a) Clerical/Administrative Officers: 

At 16 years of age 8 148 
At 17 years of age 8 993 
At 18 years of age 10 253 
At 19 years of age 12 306 
At 20 years of age 13 594 

Pipe Tile and Pottery Manufacturing Industry Award; 
34 of 1978. 

Clause 10.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) Any worker employed on an afternoon shift 
or night shift shall be paid $6.17 per shift in addition 
to the wage rate prescribed for his class of work in 
this award. 

Police Award; 2 of 1966. 
Clause 20.—Extra Payment for Weekend and Other 

Duty: Delete Clause 20 and insert in lieu:— 
For shift work and for work performed between 

12 midnight Friday and 12 midnight Sunday and on 
public holidays, employees other than 
Commissioned Officers shall be paid the following 
allowances. _ Per Annum 

$ 
Sergeant: 
Senior Sergeant 3 140 
First Class Sergeant 2 890 
Sergeant 2 713 
Constables (including uniformed and 
plain clothes police and detectives): 
Senior Constable 2 550 
Constable 1st Class 2 324 
5th year of service and thereafter 2 172 
4th year of service 2 116 
3rd year of service 2 061 
2nd year of service 2 019 
1st year of service 1 978 

Plaster Mill Workers' Award; 6 of 1962. 
Clause 10.—Shift Work: Delete this clause and insert 

in lieu thereof:— 
10.—Shift Work. 

Where two or more shifts are worked, the hours 
of shift workers shall be such as are mutually agreed 
between the employer and the Union. Failing agree- 
ment, the hours of shift workers shall be fixed by the 
Board of Reference. 

The penalty rate for shift work shall be $3.04 per 
shift for each afternoon shift and night shift 
worked. 

Plywood and Veneer Workers Award; 24 of 1952. 
Clause 5.—Wages: Delete subclause (3) of this clause 

and insert in lieu thereof:— 
(3) Junior Workers Rates of Pay 

Per Week 
$ 

15 years of age  75.43 
16 years of age  96.99 
17 years of age 118.77 
ISyears of age 151.17 
19 years of age 172.73 
20 years of age 204.09 

Plywood and Veneer Workers' Award; 28 of 1981. 
Schedule I — Rates of Pay: Delete the following:— 

Junior Workers 
Between 16 and 17 years of age 107.9( 
Between 17 and 18 years of age 131.9t 
Between 18 and 19 years of age 167.9( 
Bet ween 19 and 20 years of age 239.8( 

and insert in lieu thereof:— 
Junior Workers 
Between 16 and 17 years of age 
Between 17 and 18 years of age 
Between 18 and 19 years of age 
Between 19 and 20 years of age 

112.41 
137.39 
174.86 
249.80 

Public Authorities Salaries Award; PSA 3 of 1986. 
Clause 6.—Salaries: Delete subclause (6) (a) and insert 

in lieu thereof:— 
(a) The annual salaries applicable 

covered by this Award shall be:— 
Level 

Level 1 Under 17 years 
17 years 
18 years 
19 years 
20 years 
21 years or first year 
22 years or second year 
23 years or third year 
24 years or fourth year 
25 years or fifth year 
26 years or sixth year 
27 years or seventh year 
28 years or eighth year 
29 years or ninth year 

Level 2 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

to officers 

Salary 
Per Annum 

8 357 
9 767 

11 392 
13 186 
14 807 
16 266 
16 861 
17 453 
18 043 
18 636 
19 229 
19 911 
20 383 
21 080 

21 915 
22 556 
23 217 
23 899 
24 600 

25 563 
26 315 
27 088 
27 885 

28 975 
29 829 
30 708 

32 400 
33 546 
34 734 
35 967 

37 952 
39 300 
40 696 
42 187 

44 472 
46 054 
47 773 

50 570 
52 572 
55 056 

58 158 
60 254 
62 643 
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Public Services Salaries Agreement 1985; 
PSA 5 of 1985. 

Clause 6.—Salaries: Delete subclause (6) (a) and insert 
in lieu thereof:— 

(a) Subject to the provisions of subclause (b) of 
this clause, the annual salaries applicable to officers 
not covered by Clause 7 of this Agreement shall be: 
Level Salary 

Per Annum 
Level 1 Under 17 years 8 357 

17 years 9 767 
18 years 11 392 
19 years 13 186 
20 years 14 807 
21 years or first year 16 266 
22 years or second year 16 861 
23 years or third year 17 453 
24 years or fourth year 18 043 
25 years or fifth year 18 636 
26 years or sixth year 19 229 
27 years or seventh year 19 911 
28 years or eighth year 20 383 
29 years or ninth year 21 080 

Level 2 21 915 
22 556 
23 217 
23 899 
24 600 

Level 3 25 563 
26 315 
27 088 
27 885 

Level 4 28 975 
29 829 
30 708 

Level 5 32 400 
33 546 
34 734 
35 967 

Level 6 37 952 
39 300 
40 696 
42 187 

Level 7 44 472 
46 054 
47 773 

Level 8 50 570 
52 572 
55 056 

Level 9 58 158 
60 254 
62 643 

Level 3 

Level 4 

Level 5 

Level 6 

Level 7 

Level 8 

Level 9 

Public Service Shift Work Agreement; PSA 24 of 1978. 
Clause 5.—Shift Work Allowance: Delete subclause 

(1) of this clause and insert in lieu thereof:— 
(1) An officer required to work an afternoon or 

night shift of IVi hours shall, in addition to his 
ordinary rate of salary, be paid an allowance of 
$9.54 for each afternoon or night shift worked. 

Railway Officers Award; RCB 1 of 1985. 
Clause 36.—Salary Tables: Delete Table A — 

subclause (i) and Table C — subclause (ii) hereof and 
insert in lieu: 

Per Annum 

Table A 
(i) Officers automatic range (excluding 

clerical assistants) 
Under 17 years 
17 years 
18 years 
19 years 
20 years 

Per Annum 
$ 

21 years or 1st year adult service 16 266 
22 years or 2nd year adult service 16 861 
23 years or 3rd year adult service 17 453 
24 years or 4th year adult service 18 043 
25 years or 5th year adult service 18 636 
26 years or 6th year adult service 19 229 
27 years or 7th year adult service 19 911 

Table C — Clerical Assistants 
(ii) Level 2 

Under 17 years 8 357 
17 years 9 767 
18 years 11 392 
19 years 13 186 
20 years 14 807 
21 years or 1st year adult service 16 266 
22 years or 2nd year adult service 16 861 
23 years or 3rd year adult service 17 453 
24 years or 4th year adult service 18 043 

Salt Production and Processing — Dampier Salt 
(Operations) Pty Limited — Dampier and Lake McLeod 

Award; A12 of 1985. 
Clause 30.—Shift Work: Delete subclause (5) of this 

clause and insert in lieu thereof:— 
(5) A shift worker shall, in addition to the 

ordinary rate, be paid $12.88 per shift of eight hours 
for each afternoon or night shift. 

Slow Learning Children's Group (Salaried Officers) 
Award; 13 of 1977. 

1. Delete subclause (1) of Clause 1 of Schedule Part A 
and insert in lieu thereof:— 

Part A. 
Salaries — Clerical and Administrative Division. 

1.—Clerical Assistants — Salary Range. 
(1) The rates of pay for Clerical Assistants shall 

be as follows:— 
Table A1A. 

Salary 
Per Annum 

Age or year of adult service: 
15 years of age 7 077 
16 years of age 7 850 
17 years of age 8 678 
18 years of age 10 124 
19 years of age 11 728 
20 years of age 13 170 
21 years of age or first year of adult 
service 14 462 
22 years of age or second year of adult 
service 14 960 
23 years of age or third year of adult 
service 15 469 
24 years of age or fourth year of adult 
service 15 963 

2. Delete subclauses (1) and (2) of Clause 2 of Schedule 
Part A and insert in lieu thereof:— 

2.—Clerical Employees — Automatic Range. 
(1) The rates of pay for Clerical automatic range 

employees shall be as follows:— 
Table Al. 

Salary 
Per Annum 

8 357 
9 767 

11 392 
13 186 
14 807 

Age or year of adult service: 
Under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 
21 years of age or first year of adu 
service 

8 357 
9 760 

11 392 
13 186 
14 807 

16 266 
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Salary 
Per Annum 

22 years of age or second year of adult 
service 
23 years of age or third year of adult 
service 
24 years of age or fourth year of adult 
service 
25 years of age or fifth year of adult 
service 
26 years of age or sixth year of adult 
service 
27 years of age or seventh year of adult 
service 

17 453 

18 043 

18 636 

19 229 

(2) Classes and grades beyond a salary of $19 911 
per annum shall be those set out in Table A2 in this 
Schedule, provided that an employee shall not be 
eligible for promotion to a position above the 
automatic range, until the employee has passed a 
promotional examination as determined by the 
employer from time to time or has acquired equal or 
higher qualifications as approved by the employer. 

3. Delete subclause (1) of Clause 3 of Schedule Part A 
and insert in lieu thereof:— 

3.—Clerical Employees — Salary Classes and Grades. 
(1) Except where otherwise provided in this 

Schedule, the classes and grades applicable to 
employees in the Clerical Division shall be as 
follows:— 

Table A2. 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 383 
21 763 
23 192 
24 737 
26 347 
28 002 
29 714 
32 294 
34 056 
35 934 
37 882 

30 580 

21 080 
22 446 
23 949 
25 544 
27 154 
28 864 
31 430 
33 144 
34 965 
36 955 
38 851 

4. Delete Clause 4 of Schedule Part A and insert in lieu 
thereof:— 

4.—Administrative Employees — Salary Classes. 
The rates of pay for employees in the Administra- 

tive Division shall be as follows:— 

Table AA. 

40 321 
2 
3 
4 
5 
6 
7 

Salary Per Annum 

42 187 
44 058 
45 924 
47 773 
49 640 
52 781 
55 056 
57 336 
59 910 
62 643 

5. Delete subclauses (1) and (2) of Clause 5 of Schedule 
Part A and insert in lieu thereof:— 

5.—Typists, Clerk Typists, Machinists, Data 
Processing Operators and Others — Automatic Range. 

(1) The rates of pay for employees who occupy 
positions in the automatic range shall be as 
follows:— 

Table A3. 
Salary 

Per Annum 

Age or year of adult service: 
Under 17 years of age 8 124 
17 years of age 9 302 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 
21 years of age or first year of adult 
service 15 516 
22 years of age or second year of adult 
service 16 110 
23 years of age or third year of adult 
service 16 701 
24 years of age or fourth year of adult 
service 17 292 

(2) Classes and grades beyond a salary of $17 292 
per annum, shall be those set out in Table A4 of this 
Schedule. 

6. Delete subclause (1) of Clause 6 of Schedule Part A 
and insert in lieu thereof:— 

(1) Except where otherwise provided in this 
Schedule the classes and grades applicable to 
Typists, Clerk Typists, Machinists and Data 
Processing Operators shall be as follows:— 

Table A4. 
Salary Classes and Grades. 

Class Minimum Maximum 
Salary Salary 

18 533 
19 771 
21 051 
22 280 
23 649 

17 886 
18 965 
20 244 
21 594 
22 945 
24 286 

7. Delete subclause (1) of Clause 1 of Schedule Part B 
and insert in lieu thereof:— 

Part B. 
Salaries — General Division. 

1.—Employees — Salaries and Grades. 
(1) Table Bl. 

Class (1) Salary 
Per Annum 

$ 
Class 1. 
15 years of age   7 003 
16 years of age  7 782 
17 years of age  9 485 
18 years of age  11096 
19 years of age  12 895 
20 years of age  14 562 
21 years of age or first year of adult 
service   15 963 
22 years of age or second year of adult 
service   16 559 
23 years of age or third year of adult 
service   17 175 
24 years of age or fourth year of adult 
service   17 754 
Class 2. 
Minimum   17 754 
Intermediate  18 127 
Maximum  18 486 
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Salary 
Per Annum 

$ 
Class 3. 
Minimum   18 486 
Intermediate  18 899 
Maximum  19 490 

8. Delete subclause (5) of Clause 1 Schedule Part B 
and insert in lieu thereof:— 

(5) Classes and grades beyond a salary of $19 490 
shall be those set out in Table B2. 

Table B2. 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 157 
21 549 
23 008 
25 542 
26 134 
27 831 
29 551 
32 144 
33 951 
35 831 
37 787 

20 855 
22 265 
23 752 
25 341 
26 937 
28 683 
31 263 
33 024 
34 858 
36 833 
38 760 
40 229 
42 099 

Storemen (Government) Award; 20 of 1969. 
Clause 20.—Wages: Delete paragraph (2) of Clause 20 

and insert the following in lieu of:— 

(2) Junior Workers (minimum wages per week) 
Under 16 years of age 139.60 
16 to 17 years of age 171.60 
17 to 18 years of age 200.70 
18 to 19 years of age 236.30 
19 to 29 years of age 268.70 
at 20 years of age 297.80 

(3) Aboriginal Education Worker 
(Aboriginal School) 

Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 
Grade 2 
1st year of employment 
2nd year of employment and 
thereafter 
Grade 3 
1st year of employment 
2nd year of employment and 
thereafter 
Appointment to and progression 
between the different Grades shall 
be at the discretion of the employer 
provided that progression within 
each Grade shall be automatic. 

(4) Aboriginal Education Worker 
(Early Childhood Education) 

Grade 1 
1st year of employment 
2nd year of employment 
3rd year of employment and 
thereafter 
Grade 2 
1st year of employment 
2nd year of employment and 
thereafter 
Grade 3 
1st year of employment 
2nd year of employment and 
thereafter 
Appointment to and progression 
between the different Grades shall 
be at the discretion of the employer 
provided that progression within 
each Grade shall be automatic. 

Teachers' Aides Award 1979; 4 of 1979. 
Clause 14.—Wages: Delete this clause and insert in 

lieu: 
14.—Wages. 

The minimum hourly rate of wage payable to 
employees covered by this award shall be: 

(1) Teachers'Aide $ 
1st year of employment 7.40 
2nd year of employment 7.58 
3rd year of employment 7.75 
4th year of employment and 
thereafter 7.98 

(2) Teachers' Aide (Special School) 
1st year of employment 7.98 
2nd year of employment 8.24 
3rd year of employment 8.58 
4th year of employment and 
thereafter 8.86 
Provided that an employee 
employed as Teachers' Aide (Special 
School) who, on commencement, 
has had no prior relevant experience 
or qualification shall be paid the 
rate for a first year Teachers' Aide 
for the first year of her employment. 
On completion of 12 months' 
employment such employee shall be 
paid the rate for a Teachers' Aide 
(Special School) 1st Year and 
thereafter progress through the 
annual increments. 

(5) Aboriginal Education Workers 
(Transport) 

1st year of employment 7.40 
2nd year of employment 7.58 
3rd year of employment 7.75 

(6) General Conditions: 
(a) An employee left in charge of pupils for a 

full session shall be paid at her ordinary 
rate plus 10 per cent for the period for 
which she is left in charge, provided that if 
the period for which she is left in charge 
exceeds three days she shall be paid at her 
ordinary rate plus 20 per cent for the whole 
period for which she is in charge. 

(b) An employee who has had previous 
experience relevant to employment 
covered by this award may have that 
experience taken into account in 
determining the "year of employment" at 
which an employee is appointed and paid. 

(7) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

Tin Mining Industry Award; 14 of 1971. 
Clause 10.—Shift Work: Delete subclause (2) of the 

clause and insert in lieu thereof:— 
(2) A shift worker shall, in addition to his 

ordinary rate be paid per shift of eight hours at the 
rate of $5.90 when on afternoon or night shift. 
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Western Australian State Public Hospitals Medical 
Practitioners' Award i987; PSA 19 of 1986. 

Clause 7.—Salaries and Salary Ranges: Delete para- 
graph (b) of subclause (1) of Clause 7 and insert in lieu: 

(b) Sessional Appointees $ 
Per Session 

(i) Medical Specialists 
Specialist, Level 1 
Point 1 145.12 
Point 2 151.81 
Point 3 158.48 
Point 4 165.17 
Point 5 173.63 
Point 6 178.20 
Senior Specialist, Level 2 
Point 1 182.76 
Point 2 192.69 

(ii) General Practitioners 
Point 1 145.13 
Point 2 151.81 
Point 3 158.48 

Western Australian Arts Orchestral Foundation Inc 
Award; 4 of 1984. 

Clause 7.—Rates of Pay: Delete Clause 7 and insert in 
lieu thereof:— 

7.—Rates of Pay. 
The minimum rates of pay payable to employees 

engaged by the Western Australian Arts Orchestral 
Foundation shall be as follows:— 

Per Call 
$ 

Full Time/Weekly Employee 
Rank and File 46.67 
Principal 53.67 
Leader 56.00 

Seasonal Employee 
Rank and File 51.34 
Principal 59.04 
Leader 61.60 

Casual Employee 
Rank and File 56.00 
Principal 64.40 
Leader 67.20 

Western Australian School of Nursing (Salaried 
Officers) 

Award; 37 of 1978. 
1. Delete subclauses (1) and (2) of Clause 1 of Schedule 

A and insert in lieu thereof:— 
Salaries — Clerical and Administrative Division. 

1 .—Clerical Workers — Automatic Range. 
(1) The rates of pay for Clerical automatic range 

workers shall be as follows:— 
Table Al. 

Level 1 
Salary 

Per Annum 
$ 

Level 2 
Salary 

Per Annum 
$ 

15 years of age 
16 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

7 077 
7 850 
8 678 

10 124 
11 728 
13 170 

7 423 
8 051 
9 092 

10 613 
12 291 
13 733 

Adult Rates: 
1st year 
2nd year 
3rd year 
4th year 

14 462 
14 960 
15 469 
15 963 

14 960 
15 469 
16 110 
16 701 

Level 3 
Salary 

Per Annum 
S 

Level 4 
Salary 

Per Annum 
S 

Level 5 
Salary 

Per Annum 
$ 

Under 17 years of age 
17 years of age 
18 years of age 
19 years of age 
20 years of age 

8 124 
9 032 

10 851 
12 430 
14 054 

8 357 
9 760 

11 392 
13 186 
14 807 

9 339 
10 912 
12 729 
14 658 
16 369 

Level 3 Level 4 Level 5 
Salary Salary Salary 

Per Annum Per Annum Per Annum 
s s s 

Adult Rates: 
1st year 15 516 16 266 18 043 
2nd year 16 110 16 861 18 636 
3rd year 16 701 17 453 19 229 
4th year 17 292 18 043 19 911 

(2) Classes and grades beyond a salary of $19 911 
per annum shall be those set out in Table A2 of this 
Schedule. 

2. Delete subclause (1) of Clause 2 of Schedule A and 
insert in lieu thereof:— 

2.—Clerical Workers — Salary Classes and Grades. 
Except where otherwise provided in this 

Schedule, the classes and grades applicable to 
workers in the Clerical Division shall be as 
follows:— 

Table A2 
Salary Classes and Grades. 

Class Minimum Intermediate Maximum 
Salary Salary Salary 

20 383 
21 763 
23 192 
24 737 
26 347 
28 002 
29 714 
32 294 
34 056 
35 934 
37 882 

30 580 

21 080 
22 446 
23 949 
25 544 
27 154 
28 864 
31 430 
33 144 
34 965 
36 955 
38 851 

3. Delete subclause (1) of Clause 3 of Schedule A and 
insert in lieu thereof:— 

3.—Administrative Workers — Salary Classes. 
(1) The rate of pay for workers in the Administra- 

tive Division shall be as follows:— 
Table AA. 

Class Salary 
Per Annum 

$ 
1 40 321 
2 42 187 
3 44 058 
4 45 924 
5 47 773 
6 49 640 
7 52 781 
8 55 056 
9 57 336 

10 59 910 
11 62 643 

4. Delete subclauses (1) and (2) of Clause 4 of Schedule 
A and insert in lieu thereof:— 

4.—Typists, Clerk Typists, Machinists, Data 
Processing Operators and Others — Automatic 

Range. 
(1) The rates of pay for workers who occupy 

positions within Table A3 shall be as follows:— 
Table A3. 

Salary 
Per Annum 

$ 
Age or year of adult service: 
Under 17 years of age 8 124 
17 years of age 9 302 
18 years of age 10 851 
19 years of age 12 430 
20 years of age 14 054 
21 years of age or first year of adult 
service 15 516 
22 years of age or second year of 
adult service 16 110 
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Salary 
Per Annum 

■ 5 
23 years of age or third year of adult 
service 16 701 
24 years of age or fourth year of 
adult service 17 292 

(2) Classes and grades beyond a salary of $17 292 
per annum shall be those set out in Table A4 of the 
Schedule. 

5. Delete subclause (1) of Clause 5 of Schedule A and 
insert in lieu thereof:— 

5.—Typists, Clerk Typists, Machinists, 
Data Processing Operators and Others — Salary 

Classes and Grades. 
(1) Except where otherwise provided in this 

Schedule the classes and grades applicable to 
Typists, Clerk Typists, Machinists and Data 
Processing Operators shall be as follows:— 

Table A4. 
Salary Classes and Grades. 

Class Minimum Maximum 
Salary Salary 

18 533 
19 771 
21 051 
22 280 
23 649 

17 886 
18 965 
20 244 
21 594 
22 945 
24 286 

Wire Manufacturing (Australian Wire Industries Pty 
Limited) Award; 24 of 1970. 

Clause 11.—Shift Work: Delete subclause (2) of this 
clause and insert in lieu thereof:— 

(2) A shift worker shall, in addition to his 
ordinary rate, be paid $6.66 per shift when on 
afternoon or night shift. 

Wool, Hide and Skin Store Employees' Award; 8 of 1966 
Clause 18.—Wages: Delete subclause (6) of this clause 

and insert in lieu thereof:— 
(6) Junior Male Workers (Wages per week) $ 

At 17 years of age and under 189.10 
At 18 years of age 216.10 
Atl9yearsofage 243.10 
At 20 years of age 270.10 

Woolsorters (Wool Scouring Works) Award; 41 of 1956. 
Clause 10.—Wages: Delete subclause (2) of this clause 

and insert in lieu thereof:— 
(2) Junior Workers — rate per week $ 

At 17 years of age and under 188.43 
At 18 years of age 214.34 
At 19 years of age 243.35 
At 20 years of age 269.15 

FULL BENCH — 
Appeals against decision 

of Commission — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 847 of 1986. 

Between Amec Olympic Engineering, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 
The 18th day of December 1986. 

Mr J. Birman on behalf of the appellant. 
Mr J. Sharp-Collett on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against a decision 
of the Commission constituted by the Senior 
Commissioner. Subsequent to the hearing the Full Bench 
was informed by the advocate of the appeUant that the 
order which was the subject of appeal has never been 
complied with and that the employees concerned have 
now moved away from the site in respect of which an 
allowance was granted. Had this been known at the 
outset the appellant could have been required to justify 
the use of the process of appeal in such circumstances. As 
it is my decision in this matter is unaffected despite that 
unsatisfactory state of affairs. 

At the relevant time the appellant operated in business 
under the name Amec Olympic Engineering in relation to 
mechanical and structural fabrication and erection at the 
Emu Gold Mine which is located 1100 kilometres from 
Perth, and 30 kilometres from the small mining township 
of Leinster. The respondents are two unions representing 
employees then employed by the appellant on the site. 
The unions claimed a site allowance of $3.00 per hour 
which was said to be warranted in accordance with allow- 
ances granted by the Federal Commission in respect of 
the Harbour Lights Gold Mine (Print 7496) and by the 
Western Australian Industrial Relations Commission in 
respect of the Paddington Gold Mine (64 WAIG 2192) 
and because the isolation, climatic extremes and 
disabilities associated with the site were not adequately 
catered for by award. 

The Senior Commissioner accepted that the matter 
before him fell within the pattern of a gold mine con- 
struction site allowance consistent with wage principle 
guidelines and recognised by ratification of site 
allowance agreements for the Harbour Lights and 
Paddington Gold Mines. He made an order that notwith- 
standing the provisions of the applicable awards the 
employees be paid a site allowance of 60 cents per hour in 
lieu of allowance for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand timber 
(66 WAIG 1777). 

Awards generally provide for such matters and it 
would not have been necessary to remind the Senior 
Commissioner that prescribed wage rates cover con- 
struction work at large to compensate not only for skiUs 
exercised but also for the conditions under which they are 
performed. In appealing against his decision the 
appellant repeated in substance arguments raised in the 
initial proceedings in order to try and demonstrate that 
the Commissioner was wrong in determining that Part II 
of the Metal Trades (General) Award and the Engine 
Drivers (Building and Steel Construction) Award did not 
adequately cater for the working conditions being 
experienced by employees of the appellant. The 
appellant also tried to show that there was no gold mine 
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site allowance pattern into which Emu Gold Mine fitted 
and that it was wrong to rely upon consent arrangements 
in determining that a site allowance was appropriate. 

There was considerable force in the grounds on which 
the appellant contested the claim below and subsequently 
the appeal and I summarise the arguments. The appelant 
submitted that it was necessary to establish that payment 
of an allowance was justified because of disabilities on 
the particular site and would be paid in lieu of other 
special award rates and should be within the spirit and 
intention of the wage guidelines [Sapri Construction 
Company Pty Ltd v. The Amalgamated Society of 
Carpenters and Joiners of Australia and Others 
(Commonwealth) Print F1957]. The allowance for 
travelling and employment in construction work is 
intended to compensate for conditions generally and the 
normal disabilities experienced on construction sites 
throughout the State (Amalgamated Metal Workers and 
Shipwrights Union of Western Australia v. Anchorage 
Butchers Pty Ltd and Others, 61 WAIG 384 at 390). In 
this respect the metal trades award already caters in that 
the provision regarding construction work was designed 
to apply to construction workers regardless of location 
and to provide actual rates for skills required to be 
exercised under conditions experienced on construction 
sites and a heavy onus rests upon a union seeking to 
depart from the rates provided (Amalgamated Metal 
Workers and Shipwrights Union of Western Australia v. 
J.F. Thompson Pty Ltd and Others, 63 WAIG 1328). 
This was not a case in which a pressing question of 
industrial reality required that an allowance be granted to 
avoid different conditions of employment for workers of 
the same type employed on work of essentially the same 
character (see Aexander Library decision, 63 WAIG 
1505). 

As I understand it the circumstances which would 
permit payment of a site allowance require that there be 
features at the site and the conditions under which 
employees are to work which are over and beyond 
matters contemplated and provided for in the relevant 
award prescriptions so as to call into question the 
fairness and adequacy of compensation to provide for 
such conditions. It would be unsafe to follow a pattern 
where claims have been granted as a result of an agree- 
ment between the parties unless proper comparisons 
could be made. 

The stated reasons for decision make no reference to 
the relevant award prescriptions in terms of their 
adequacy or inadequacy to meet the conditions at the 
Emu Gold Mine site and in that respect it is not clear to 
what extent the Senior Commissioner came to his 
decision to grant the claim on the basis of comparison 
with other gold mine sites where allowances were found 
to be warranted. In short it is not clear what matters are 
taken into account in testing the validity of the claim for 
a site allowance. It is not necessary however to review the 
processes by which the decision was reached and the 
stated grounds are not the only grounds on which an 
appeal may be upheld or dismissed. 

The appellant's real complaint is that the Senior 
Commissioner followed too readily what was granted in 
respect of allowances at other gold mine sites. In the 
case of the Paddington Mine the Federal Commission 
ratified an agreement between the employer and unions 
acknowledging that payment of a site allowance was 
within the relevant principles and was warranted because 
the nature and location of the site and its disabilities were 
not adequately catered for in the relevant awards. A 
short time afterwards Collier S.C. (as he then was) 
followed suit and made an order by agreement for 
payment of an allowance to members of other unions in 
respect of the same site, the allowance to operate in 
substitution for award provisions. 

At the initial hearing the unions relied upon the 
pattern of allowances provided by those two decisions 
and a decision for payment of an allowance at the 
Harbour Lights Gold Mine. The decision of the Senior 
Commissioner was plainly influenced by what he saw as a 

pattern of allowances but it does not follow that he 
simply followed the pattern. There was an inspection and 
it enabled him to identify at the site of the Emu Gold 
Mine similar factors which were taken into account in 
ratifying the agreement to pay allowances at the 
Paddington Gold Mine. The appellant reached a quite 
different view of the factual position regarding 
comparative conditions but the actual assessment made 
by the Senior Commissioner was a matter of judgment 
which the Full Bench is in no position to dispute. A 
number of physical disabilities as well as isolation and the 
absence of recreation facilities were nominated as the 
factors which gave rise to a site allowance of substantially 
less than that claimed or that awarded at the other sites. 

Athough the stated reasons could have been more 
explicit it is difficult to find that the decision does not 
meet the necessary conditions for which a site allowance 
may be granted. I say that because the decision to flow- 
on a site allowance to metal trades employees at 
Paddington Gold Mine (64 WAIG 2192), which was 
referred to with obvious approval was based upon the 
ratification of an agreement for the payment of a site 
allowance, by the Federal Commission (Print F7003) in 
which it was recognised that disabilities associated with 
work at that site were not adequately covered by existing 
awards. The assessment of what was a fair allowance in 
the particular case appears reasonable in comparison 
with allowances paid at other sites. In my opinion there is 
no justification to interfere with the decision and the 
appeal should be dismissed. 

COMMISSIONER MARTIN: I agree and have nothing 
to add. 

COMMISSIONER KENNEDY: I also agree and have 
nothing to add. 

THE PRESIDENT: The decision of the Full Bench is 
that tjie appeal should be dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 847 of 1986. 

Between Amec Olympic Engineering, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 21st day of October 1986 and having heard 
Mr J. Birman on behalf of the appellant and Mr J. 
Sharp-Collett on behalf of the respondents and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 18th day of December 
1986 wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day, the 18th 
day of December 1986 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1287 of 1986. 

Between JLV Constructors Pty Limited, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner O.K. Salmon. 
The 10th day of February 1987. 

Mr H.J. Dixon (of Counsel) and with him Mr J. 
Birman on behalf of the appellant. 

Mr P. Procter on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: In this appeal the appellant, which is 
a contractor, requests that the Full Bench quash an order 
of the Commission made on 1 December 1986 under 
which the appellant is required to pay to its employees, 
who are members of the respondent, additional 
allowances whilst they perform work at the Worsley 
Alumina Refinery. The respondent did not contest the 
appeal nor did it object to the order being set aside. 

Having heard those representing the parties to the 
extent that they desired to be heard, I announced that the 
Full Bench proposed to uphold the appeal and I did so in 
the following terms. 

This appeal has some unusual features, not the 
least of which is that it is uncontested. The 
arguments in favour of the appellant have been 
submitted in outline and we accept that as sufficient 
for the purpose and requiring no elaboration from 
Mr Dixon. 

We recognise from Mr Procter that the 
respondent raises no response, in fact, to the appeal. 
It does not contest the appeal or the order quashing 
the Commission's order below which is sought as a 
result of the appeal being upheld. In doing so we 
recognise that the background to this matter 
originated with the cancellation, by order of the 
Commission, of the construction order which 
operated at Worsley Alumina Refinery site and that 
there is in train discussions, arrangements and 
negotiations between relevant parties by which it is 
hoped to obtain agreement for an arrangement 
which will effectively supplant the displaced 
construction order and indeed the order of the 
Senior Commissioner which is the subject of this 
appeal. 

We say nothing further about that, except of 
course to recognise that such an agreement will 
require the ratification of the Commission in due 
course and will stand on its own merits in that 
respect and nothing which is decided in this appeal 
affects that save, if it be the case, the upholding of 
the appeal and the quashing of the order. It seems 
therefore of importance to decide the issue of the 
appeal now. On the basis of the outline of the 
submissions made and the short time we have had to 
contemplate those submissions, they appear to us — 
and I speak for the Full Bench — to establish sound 
reasons why the appeal should be upheld. I 
therefore indicate that it is the decision of the Full 
Bench that the appeal will be upheld. I propose to 
publish subsequently fuller reasons for so holding. 

I consider that the success of the respondent's claim 
for an order for additional allowances required that the 
Commission below be satisfied that existing award 
provisions were inadequate to cover the conditions 
experienced on site. The onus of establishing that rested 
upon the applicant union [see Amalgamted Metal 
Workers and Shipwrights Union v. J.F. Thompson 
(WA) Pty Ltd and Others, 63 WAIG 1328]. The 
appellant has shown that there was no sufficient evidence 

before the Commission below to justify payment of 
additional allowances over and above the existing 
allowances provided by the appropriate award. 

In addition, the Commission was bound in the exercise 
of its discretion to abide by the established Wage Fixing 
Principles, and it was inappropriate for the Commission 
to have embarked upon the claim and, in any event, to 
have awarded the payment of increases in allowances 
payable to employees under the Metal Trades General 
Award when such increases were beyond those 
authorised by the Wage Fixing Principles. I consider that 
the Full Bench is justified in concluding that the 
discretion of the Commission in this respect miscarried 
(see Catherine McAuley's Centre — Day Care and 
Others v. Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch, 64 WAIG 1245). 

I refer specifically to the written outline of submissions 
on which the appellant relied. On that basis, particularly 
in respect to the above matters, the appeal being 
uncontested, the Full Bench determined to uphold the 
appeal and quash the order which gave effect to the 
Commission's decision. 

COMMISSIONER MARTIN: it is the wish of the parties 
to replace the order against which this appeal is directed 
with a new and different order of their own making. 

The details of that order are still the subject of 
negotiation between the parties. 

For those reasons the respondent/applicant does not 
contest the appeal and agrees that the order be set aside. 

Accordingly to satisfy those purposes I agree that the 
appeal be upheld and the order be quashed. 

COMMISSIONER SALMON: I also agree and have 
nothing to add. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1287 of 1986. 

Between JLV Constructors Pty Limited, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 10th day of February 1987 and having 
heard Mr H.J. Dixon (of Counsel) and with him Mr J. 
Birman on behalf of the appellant and Mr P. Procter on 
behalf of the respondent and the Full Bench having 
unanimously upheld the appeal and given reasons 
therefor, it is this day, the lOth day of February 1987 
ordered that:— 

1. The appeal be upheld; and 
2. The decision of Senior Commissioner G.G. 

Halliwell issued on the 1st day of December 1986 in 
matter No. CR602 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 849 to 853 of 1986. 

Between Springdale Comfort Pty Ltd, Appellant and 
Building Trades Association of Unions of Western 
Australia (Association of Workers) and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers and the Western Australian 
Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers and the 
Australian Builders' Labourers' Federated Union of 
Workers — Western Australian Branch, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

The 19th day of December 1986. 

Mr M.L. Bennett (of Counsel) on behalf of the 
appellant. 

Mr D.H. Schapper (of Counsel) on behalf of the 
respondents. 

Reasons for Decision. 

THE PRESIDENT: The appellant is a company said to 
be carrying on business as a builder and is a named 
respondent to the Building Trades (Construction) Award 
No. 14 of 1978. It has instituted these appeals against two 
decisions of the Western Australian Industrial Relations 
Commission constituted by the Senior Commissioner. 
The first appeal concerns a decision which arose out of 
an application Nod. CR550 of 1986 made by the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) which applied to the 
Commission for a conference to consider a claim for a 
site allowance in respect of all employees engaged on a 
building site which was described as that of the appellant 
at Lot 122 Vulcan Road, Canning Vale. 

The remaining appeals concern a decision arising out 
of applications Nod. CR566 to CR569 of 1986 made by 
various unions associated with the building industry and 
the Building Trades Association of Unions of Western 
Australia (Association of Workers), each of which made 
an application to the Commission for a conference to 
resolve a dispute with the appellant concerning access for 
accredited officials of each applicant to what was 
described as a site of building operations in which the 
appellant is engaged at Lot 122 Vulcan Road, Canning 
Vale. 

A conference of the parties to all applications was 
conducted by the Senior Commissioner on 27 August 
1986 in accordance with section 44 of the Industrial 
Relations Act 1979. It is common ground that at that 
conference there was raised on behalf of the appellant an 
objection to jurisdiction on the ground that the matters 
to which the conference related did not constitute an 
industrial matter. Moreover the conference adjourned 
without an adjudication of that issue. Proceedings 
relating to all applications were resumed two days later 
before the Senior Commissioner with representatives of 
all parties. In the meantime the Senior Commissioner 
had adopted the common practice where matters are not 
settled at the conclusion of a conference and had 
identified in writing those matters which he proposed to 
hear and determine in accordance with subsection (9) of 
section 44. It is necessary to set out the matters thus 
formulated. 

In respect of application CR550: 
The BuOding Trades Association of Unions of 

Western Australia (Association of Workers) claims 
a site allowance of $1.50 per hour for each hour 
worked, in respect of all employees engaged on the 
site at Lot 122 Vulcan Road, Canning Vale, Western 
Australia. 

The Respondent objects to and opposes this claim 
and in addition claims that no jurisdiction exists for 
the Western Australian Industrial Relations 
Commission to determine this site allowance under 
the Industrial Relations Act 1979. 

In respect of each of the applications CR566 to CR569: 
The Applicant union seeks the following 

Orders — 
(1) The discovery of documents relating to the 

nature of employment of persons engaged on the 
site at Lot 122 Vulcan Road, Canning Vale. 

(2) The respondent is required to provide ready 
access to Lot 122 Vulcan Road, Canning Vale to 
duly accredited representatives of the Applicant. 

The transcript of the proceedings on 29 August 
indicates that objection to jurisdiction was again raised 
on behalf of the appellant, thereafter the matters were 
stood over and on 1 September 1986 the following 
decisions were brought down: 

First Decision. 
This application, number CR550 of 1986, arises 

pursuant to the provisions of section 44 (9) of the 
Act as a result of a claim by the applicant for $1.50 
per hour site allowance from the respondent in 
respect of employees on a building site at 122 Vulcan 
Road, Canning Vale, Western Australia. The 
respondent, a builder, is a named respondent to the 
Building Trades (Construction) Award number 14 
of 1978. The matter came before the commission for 
hearing and determination on Friday 29 August 
1986. The question of the Commission's jurisdiction 
is raised by the respondent, it being alleged that the 
respondent has no employees performing work at 
the building site, Lot 122 Vulcan Road, Canning 
Vale, and therefore no industrial dispute exists 
which would invoke the Commission's jurisdiction. 

In the ordinary course of proceedings for a site 
allowance the Commission would inspect the site 
and then hear the parties as to the merits relating to 
the claim. That is the course the Commission 
intends to follow unless the allegations of the 
respondent that notwithstanding the provisions of 
the award it has no employees working on the site 
here in issue be proven. 

Failing that degree of proof the Commission will 
inspect the site on Friday this week, 5 September, at 
11.30 a.m. pursuant to the powers of section 27 (p) 
and (q) of the Act. 

Order accordingly. 

Second Decision. 
In respect of applications CR566 to CR569 

inclusive, it was alleged during the section 44 
conference that the applicants had experienced 
difficulty under the provisions of Clause 40 of the 
Building Trades (Construction) Award in obtaining 
right of entry to the building site at 122 Vulcan 
Road, Canning Vale. At the hearing pursuant to 
section 44 (9) of the Act on Friday 29 August 1986 
the respondent raised jurisdictional points as to the 
existence of an industrial dispute and further that as 
the claim really sought enforcement of the award it 
was outside the Commission's jurisdiction on both 
grounds. 

For the Commission's part it was shown by the 
applicants as a matter of merit that if the provisions 
of Clause 40 of the Building Trades Award are 
unworkable or defective as to the present 
respondent then an order pursuant to section 44 (9) 
of the Act might remedy the situation for the future. 
The Commission in that case would be legislating 
for new rights, not enforcing award rights of the 
applicants. 

As to the first jurisdictional point, if the 
respondent is able to show that it has no employees 
employed on the building site at 122 Vulcan Road, 
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Canning Vale, then plainly it would not be bound by 
the provisions of the award, nor would it be capable 
of being the respondent to these proceedings. 

In order to assist in ascertaining that fact orders 
will now issue for discovery of documents. Thank 
you. 

Orders accordingly. 
In each case the grounds of appeal raise for 

consideration alleged errors involving the jurisdiction of 
the Commission and the procedures to be followed where 
the jurisdiction was called into question on the ground 
that the applications did not raise an industrial matter. 
The alleged errors relate to the following: 

— Exercising or purporting to exercise 
jurisdiction pursuant to section 44 (9). 

— Failing to determine whether the matter to 
which the proceedings relate is an industrial 
matter. 

— Imposing on the appellant an onus of proving 
that the Commission has no jurisdiction rather 
than requiring the applicants (respondents) to 
establish jurisdiction. 

In Appeal No. 2 of 1986 between Springdale Comfort 
Pty Ltd trading as Dalfield Homes and Building Trades 
Association of Unions of Western Australia (Association 
of Workers), as yet unreported, the Western Austrahan 
Industrial Appeal Court dealt with an appeal which, in 
part, raised similar questions. It concerned a compulsory 
conference pursuant to section 44, at which the point was 
taken that there was no industrial matter about which the 
Commission could make orders because it was denied 
that the respondent in that case (which was the present 
appellant) employed anyone on a building site with 
which the proceedings were concerned. In the decision in 
that case it was made clear that only an industrial matter 
as defined in the Act can be the subject of a compulsory 
conference. At pages 7 and 8 of his judgment the 
President of the Court, Brinsden J., said: 

I am satisfied that section 44 presupposes that 
what is the subject of the compulsory conference is 
an industrial matter or something relating to an 
industrial matter. Where a compulsory conference 
has been called, as in this case, and the point is taken 
by one of the parties that there is no industrial 
matter about which the conference can proceed to 
consider, the Commissioner must immediately 
enquire into and determine whether he has jurisdic- 
tion, for only if he concludes that the matter before 
him involves and industrial matter should he 
continue to proceed with the compulsory 
conference. 

and again:— 
It is properly conceded by the appellant that in 

order to determine a question of jurisdiction the 
Commission has the powers contained in section 27 
CD- 

Kennedy J. reached the same conclusion and at page 4 
of his judgment he said: 

Notwithstanding the contrary submissions made 
on behalf of the respondent, in my view, only an 
industrial matter can be the subject of a compulsory 
conference under section 44. That this is so is made 
sufficiently clear by the terms of subsections 8 and 9 
and it is further supported by the long title to the 
Act. It follows that, by section 24 (1) of the Act, the 
Commission had jurisdiction to determine whether 
the subject matter of the compulsory conference 
was an industrial matter, for there can be no doubt 
that a compulsory conference under section 44 con- 
stitutes "proceedings" within the meaning of 
section 24.1 am also satisfied that the Commission, 
for the purpose of determining whether the matter 
to which the compulsory conference related was an 
industrial matter, had the powers conferred by 
section 27 of the Act, including, in particular, the 

53991—2 

power under section 27 (1) (o) to "make such orders 
as may be just with respect to . . . inspection, or 
production of documents. 

The third member of the Court, Rowland J., observed 
that section 23 conferred power only over industrial 
matters and, at page 3 of his judgment, he affirmed that: 

Once a question of jurisdiction is raised, the 
Commission must determine that question under 
section 24 before exercising power to resolve the 
dispute before it under section 44. 

That matter was not decided at the time the Senior 
Commissioner dealt with the matters before him but with 
the advantage of the authoritative views expressed by 
their Honours, it can now be said that his proper course 
was to deal at once with the objection to jurisdiction. 
That course would also seem to accord with the common 
law requirement that jurisdiction is determinable at the 
commencement not the conclusion of an enquiry [see R 
v. Bolton (1835-1842) All ER Rep 71], As to the onus of 
establishing that the Commission has jurisdiction, it was 
conceded in these proceedings that that onus rests with 
the party making application before the Commission and 
I would think that that is a matter beyond doubt. In 
accordance with that outline of the principles involved I 
turn to consider the alleged errors. 

The first allegation involves the Senior Commissioner 
acting in excess of jurisdiction in moving from the 
compulsory conference stage to the arbitration process 
pursuant to section 44 (9). The question here is whether 
in doing so he took a further step and whether it involved 
a decision from which an appeal lies. The process of 
moving from a conciliatory role in conference to 
arbitration does not occur involuntarily but as a result of 
an exercise of discretion to hear and determine the 
question, dispute or disagreement not settled, those 
being the matters which in the case of each application 
are set out in the memorandum of reference which the 
Senior Commissioner prepared following adjournment 
of the compulsory conference. The schedule attached to 
the earlier of those memoranda, which is dated 27 
August 1986, refers to a claim being made that no 
jurisdiction exists which affirms, if it be necessary, that 
the point that no industrial matter existed was taken 
previously at the compulsory conference. In any event 
that is a matter of common ground and it follows that the 
transformation from the Commission in a conciliation 
capacity to the Commission in an arbitral capacity was 
made after objection to jurisdiction at which time the 
appropriate course was to immediately enquire into and 
determine whether there was jurisdiction before pro- 
ceeding further either in the conference or in any other 
way. In respect of applications CR566 to CR569 the 
Senior Commissioner was obviously contemplating the 
jurisdictional point and an order for discovery was 
intended to assist in the ascertainment of the facts, as is 
indicated in the second decision. Nevertheless in respect 
of what transpired in all applications I am obliged to 
conclude that he acted in excess of jurisdiction in 
purporting to exercise jurisdiction pursuant to section 44 
(9) when at the time he had failed to adjudicate upon the 
objection to jurisdiction. In my opinion that is sufficient 
ground to uphold each of the appeals but I propose to 
deal with further matters that were raised. 

The appellant and respondents were represented by 
Counsel. For the appellant Mr Bennett submitted that 
the first decision disclosed the Senior Commissioner's 
intention to arbitrate the matter to which the proceedings 
related in that he effectively made a ruling as to the 
procedure which he intended to follow and he did so 
without determining the point in question. According to 
Mr Schapper, for the respondents, that part of the first 
decision is to be read as an interim determination, that is 
that the Senior Commissioner made a determination that 
the proceedings concerned an industrial matter but that 
the determination was conditional upon the appellant 
having the opportunity to prove that it does not employ 
employees on the site. In that sense, he says, the Senior 
Commissioner was referring to a shifting of the 
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evidentiary onus to the respondents but essentially, 
according to Mr Schapper, he indicated that he had made 
a finding and as such it was unimpeachable at that stage 
because of the provisions of section 24. The provisions of 
that section however clearly contemplate that the 
Commission will decide finally and conclusively whether 
a matter is an industrial matter and there is no room, in 
my opinion, for a preliminary or interim determination. 
In the alternative Mr Schapper submitted that if it was a 
decision to make an inspection of the site it was a 
decision which had a mixed purpose. Partly it was the 
legitimate purpose of allowing the Commission to 
observe prevailing conditions on the site in the event that 
it might be necessary information at a later stage if the 
enquiry was to be pursued, and partly it was in inspection 
in aid of determining the objection to jurisdiction. In fact 
the purpose stated was in order to follow the course 
usually taken in proceedings for a site allowance, that is 
to inspect the site with a view to hearing the parties as to 
the merits of the claim. According to what appears in the 
memorandum of reference, the substantive relief which 
was being sought was for a site allowance and the Senior 
Commissioner decided to inspect the site and hear the 
merits of the claim unless the appellant could prove that 
it had no employees on the site. I think it must be 
appreciated that the Senior Commissioner was in a 
quandary in that although denying that it had any 
employees on the site the appellant was a named 
respondent to the award and inspection at site may have 
been informative as to the facts. In retrospect and with 
the advantage of what was said about such matters by the 
Industrial Appeal Court, there should have been an 
enquiry for the purpose of determining whether the pro- 
ceedings related to an industrial matter for which 
purpose the powers conferred by section 27 (1) were 
available. The course that was actually followed was 
otherwise, apart from moving from conference to a stage 
where the Commission proposed to hear and determine 
the matter of dispute, the appellant was required to prove 
that it had no employees on site and the decision 
indicated the Commission's intention to exercise 
jurisdiction even though the Senior Commissioner had 
not yet adjudicated upon the point in issue or at any rate 
had not determined the jurisdictional question except to 
the extent that he had reached a conditional view. By 
comparison a different course was adopted as indicated 
by the second decision even though the objection to 
jurisdiction was raised at the same time in respect of all of 
the applications. According to that second decision there 
was an order for discovery in aid of the jurisdictional 
enquiry in order that the Senior Commissioner might 
ascertain whether in fact there were any employees 
employed by the appellant on the building site. The 
decisions were delivered simultaneously but only in the 
case of the order for discovery was the purpose of aiding 
the enquiry described. 

So far as the second decision is concerned the 
appellant raises a further substantial ground of appeal 
additional to those alleging the exercise of jurisdiction 
pursuant to section 44 (9), failing to make a determina- 
tion pursuant to section 24, and misapplying the onus of 
proof. In the event that I am wrong in upholding the 
related appeals on those grounds I turn finally to 
consider the further ground alleged. It is claimed that the 
Senior Commissioner erred in ordering discovery in that 
the applications sought the enforcement of an award and 
the Commission had no jurisdiction in view of section 82 
(2) of the Act which provides that aq application for the 
enforcement of an award shall not be made otherwise 
than to an Industrial Magistrate. Alternatively, it is said 
the Commission had no jurisdiction to hear and 
adjudicate on the applications because of an application 
before the Industrial Magistrate to enforce the award 
based upon identical facts and raising identical issues. 
The appellant's primary contention was that the applica- 
tions amounted to applications for enforcement and I 
confine my consideration to that submission. 

The applications sought a conference in which the 
assistance of the Commission was requested in order to 

resolve a dispute. According to the particulars contained 
in the applications, on 13 August 1986 accredited officals 
of the applicant unions were prevented from exercising a 
right of entry under the Building Trades (Construction) 
Award; breaches of the award were suspected; the 
respondent to the applications was a respondent to the 
award by common rule and was engaged in building 
operations in which it employed workers. On that basis 
coupled with the claim for relief by way of ready access to 
Lot 122 Vulcan Road as indicated in the memoranda of 
reference, the appellant alleged that the applicants were 
actually seeking enforcement of the award. Mr Bennett 
argued strongly that the institution of these proceedings 
amounted to applications for enforcement of the 
Building Trades (Construction) Award contrary to 
section 82 (2) and an attempt to usurp the function of the 
Industrial Magistrate. 

Any such intention was disclaimed by the representa- 
tive of the unions in the proceedings below when he 
explained that proceedings had already been instituted 
before the Industrial Magistrate in respect of a past 
breach of the award. He contended that the Commission 
had power, in order to settle the dispute in accordance 
with section 44 (9), to require that the respondent 
provide access to the site, in particular under the power 
conferred by section 27 (1) (v). 

Undoubtedly the aim was to obtain access for 
accredited officials which is a right guaranteed by the 
award. The purpose of access though was to investigate 
suspected breaches of the award and the information in 
the particulars accompanying each application indicate 
breaches other than a refusal of access. I think the 
purpose of the applications was, as was stated, to obtain 
the assistance of the Commission in resolving a dispute 
and I think it was related to matters beyond refusal of 
access to the building site. Prior to the applications the 
appellant had been charged by summons upon complaint 
with failure to allow right of entry as prescribed by the 
award. It can hardly be said that anything that the Senior 
Commissioner did or was asked to do could encroach 
upon the enforcement power invested in the Industrial 
Magistrate. Indeed I am inclined to think that section 82 
uses the expression "enforcement of an award" in a 
restricted sense indicating the need to compel proceed- 
ings to be taken before the Industrial Magistrate for the 
purpose of the imposition of a penalty for contravention 
or non-compliance and in order to obtain orders for 
payment where entitlements are withheld. It appears 
from section 83 that these are the matters with which the 
enforcement power of the Industrial Magistrate is 
concerned. 

I am unable to reach the conclusion that the Senior 
Commissioner was without jurisdiction in respect of 
these applications on the ground that they amounted to 
applications for enforcement of an award. However as I 
have indicated in my foregoing reasons, each of the 
appeals should be upheld on other grounds and I 
consider it would be appropriate to quash the decision to 
hear and determine the question in dispute or disagree- 
ment not settled in respect of each of the applications 
pursuant to section 44 (9), as well as the decision to order 
production of documents. 

COMMISSIONER MARTIN: I agree that the appeals 
should be upheld and have nothing to add. 

COMMISSIONER NEGUS: I have had the advantage of 
reading the reasons for decision of His Honour the 
President. I agree with them and have nothing to add. 

THE PRESIDENT: Minutes of the proposed order will 
now issue and the parties may speak to those minutes 
should they so required. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 849 to 853 of 1986. 

Between Springdale Comfort Pty Ltd, Appellant and 
Building Trades Association of Unions of Western 
Australia (Association of Workers) and the 
Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers and the Western Austrahan 
Carpenters and Joiners, Bricklayers and Stone- 
workers Industrial Union of Workers and the 
Australian Builders' Labourers' Federated Union of 
Workers — Western Australian Branch, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

Order. 
THESE matters having come on for hearing before the 
Full Bench on the 4th day of November 1986 and having 
heard Mr M.L. Bennett (of Counsel) on behalf of the 
appellant and Mr D.H. Schapper (of Counsel) on behalf 
of the respondents and the Full Bench having reserved 
judgment on the matters and judgment being delivered 
on the 19th day of December 1986 wherein the Full 
Bench unanimously upheld the appeals and gave reasons 
therefor, it is this day, the 23rd day of December 1986 
ordered that:— 

1. The decisions of Senior Commissioner G.G. 
Halliwell made on the 27th and 28th days of August 
1986 to hear and determine, pursuant to section 44 
(9) of the Industrial Relations Act 1979 the disputes 
in matters Nod. CR550, CR566, CR567, CR568 and 
CR569 of 1986 be quashed; and 

2. The decisions of Senior Commissioner G.G. 
Halliwell given on the 1st day of September 1986 in 
matters Nod. CR550, CR566, CR567, CR568 and 
CR569 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1131 of 1986. 

Between Austrahan Shipbuilding Industries (WA) Pty 
Ltd, Appellant and Maritime Workers Union of 
Western Australia, Union of Workers and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Austraha and the Operative 
Painters and Decorators Union of Austraha, West 
Australian Branch, Union of Workers, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner O.K. Salmon. 

The 9th day of January 1987. 

Mr G.I. Macnish (of Counsel) on behalf of the 
appehant. 

Mr D.M. Stone (of Counsel) on behalf of the 
respondents. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against part of a 
decision whereby the Commission ordered that the 
appellant re-employ three former employees who were 
dismissed on the grounds of redundancy. The need for 
retrenchment arose from economic pressures in the ship- 
building and repair industry as a result of which the 
appellant was compelled to select for retrenchment a 
number of employees in its drawing office and painting 
and steel sections. The selection was made after 
management personnel had conducted an anlysis of the 
classifications and areas of work under consideration 
and after consideration of the work performance and 
attitude, absenteeism, and time-keeping records of its 
employees as reported by their supervisors. The 
appellant's general manager and personnel officer were 
among those who gave evidence and on the basis of that 
evidence the Commission adopted the above considera- 
tions as a kind of criterion for retrenchment against 
which the Commission endeavoured to judge the fairness 
or otherwise of each employee's selection for retrench- 
ment. 

The retrenchments were not preceded by discussions 
with the respondent unions and industrial action 
occurred in support of the unions' position in a dispute 
with the appellant about the retrenchments in respect of 
eight employees. This action resulted in the appellant 
making application for a compulsory conference 
pursuant to section 44 of the Industrial Relations Act 
1979. Conferences failed to settle the dispute and by 
reference to the Commission, Martin C. heard an 
application by the Maritime Workers Union of Western 
Australia, Union of Workers that a retrenched 
employee, Mr M.S. Baddeley, who had been employed 
as a painter be re-employed, and a further application by 
the remaining respondents that a fitter, four tradesmen's 
assistants, a painter and a storeman be re-employed. 
Amongst the latter was Mr A. Blasikiewicz and Mr 
Sydserf. As it was seen by the Commissioner the selection 
of employees for retrenchment was contested by the 
unions on the grounds of seniority, the fact that some of 
the employees retrenched were union representatives, 
one was terminated contrary to an agreement between 
one of the unions and the appellant and that the reasons 
advanced by the appellant for the choice of some of the 
other employees were unfounded. The applications were 
successful in respect of the abovenamed employees and 
resulted in orders that they be re-employed in the callings 
they had occupied prior to retrenchment without loss of 
continuity for all purposes of the awards applicable to 
their employment. 

The decision which brought about those orders is 
challenged on the following grounds:— 

1. The Learned Commissioner erred in law and 
exceeded his jurisdiction in that he ordered the re- 
employment of workers Baddeley, Blasikiewicz and 
Sydserf ("the three workers") upon terms deeming 
their contracts of employment with the appellant to 
be: 

"continuous since their inception notwith- 
standing their termination by the respondent" 
(appellant) "on the 9th day of October 1986, 
for all purposes of the awards applicable to 
their employment and any other benefits to 
which those persons may be entitled under their 
contracts of employment with the respondent" 

when he had no jurisdiction or power so to do. 

2. The Learned Commissioner erred in law in 
that: 

(a) He applied, in his findings with respect to 
the three workers, principles having 
application to cases of unfair dismissal 
when, as the Learned Commissioner 
found, the three workers were terminated 
for reasons of redundancy. 



(b) He misapplied the applicable onus, insofar 
as he has, as is evidenced by his reasons 
(and his requirement that the appellant 
should lead evidence first) proceeded upon 
the basis that it was for the appellant to 
justify the redundancies of the three 
workers rather than to require the 
respondent Unions to satisfy him, or the 
balance of probabilities, that the 
dismissals were not fairly made or were in 
some othe way improper. 

3. The Learned Commissioner erred both in fact 
and in law in that: 

(a) having found that: 
1. The respondent (appellant) had 

cause to reduce its manning in its 
drawing office, painting section 
and steel section. 

2. The respondent (appellant) selected 
the employees to be retrenched in 
those areas according to the 
absenteeism and time keeping 
records of its employees and the 
work performance of employees as 
reported upon by the employees' 
supervisors. 

3. The respondent (appellant) 
effected the retrenchments by the 
payment of moneys in lieu of notice 
and other moneys in accordance 
with the provisions of Clauses 6.— 
Contract of Service and 33A.— 
Redundancy of the "Metal Trades 
(General)" Award No. 13 of 1965 
as varied (although that award does 
not apply to all of the employees 
concerned) at short notice. 

he ordered the re-employment of the three 
workers when: 

(i) there was nothing to vitiate the 
exercise, by the appellant, of its 
managerial prerogative in selecting, 
for termination of employment, the 
three workers in the course of 
giving effect to the necessary level 
of redundancy; 

(ii) there was no or no sufficient 
evidence to suggest that other 
workers should have been selected 
for redundancy ahead of the three 
workers; 

(iii) there was no or no sufficient 
evidence to suggest that the 
termination of the employment of 
the three workers was in any way 
either harsh, unfair or unjustified, 
more particularly in circumstances 
where workers were required to be 
made redundant; and 

(iv) having found that the respondent 
had cause to reduce its manning in 
the sections in which the three 
workers were employed the 
Learned Commissioner, without 
any, or any sufficient, justification, 
in effect has prevented the 
appellant from so doing to the 
extent established by it to be 
necessary; 

(b) if and insofar as the Learned 
Commissioner relied upon his finding at 
page 3 of his reasons that: 

The respondent (appellant) ignored 
and did not implement the views of 
the Commission in Court Session in 
matter No. 394 of 1986 in that it did 

not engage in any prior consulta- 
tion on its action with the 
employees or their representatives, 

he erred in so doing in that: 
(i) the mere absence of such prior 

consultatation does not, without 
more, render a termination of 
employment unfair or in any way 
improper; 

(ii) the Learned Commissioner himself 
said (in effect) during the course of 
the hearing (transcript page 44) that 
the presence or absence of prior 
consultation was not an issue 
before him; and 

(iii) there was no evidence that the 
appellant had ignored the views of 
the Commission in Court Session as 
aforesaid. 

4. The Learned Commissioner erred, both in fact 
and in law, in the case of Mr Blasikiewicz, in that: 

(a) he treated as determinative Mr 
Blasikiewicz's length of service without 
previous discipline when: 

(i) this should not have been deter- 
minative in a case of redundancy; 
and 

(ii) he overlooked the evidence of the 
appellant (not materially contested 
by the respondents in cross- 
examination) that Mr Blasikiewicz 
had previously been spoken to 
about his work attendance and 
performance; 

(b) there was no, or no sufficient, evidence 
that the termination of Mr Blasikiewicz's 
employment was unjustified and unfair 
either in circumstances of redundancy or 
at all. 

5. The Learned Commissioner erred, both in fact 
and in law, in the case of Mr Sydserf, in that: 

(a) he treated as determinative Mr Sydserf's 
past employment record when: 

(i) this should not have been deter- 
minative in a case of redundancy, 
more particularly when, as was 
found by the Learned Commis- 
sioner, Mr Sydserf was considered 
to be a slow worker and less than 
competent; and 

(ii) there was no, or no sufficient, 
evidence to show that Mr Sydserf's 
said record had not sufficiently 
been considered (the Learned Com- 
missioner having found only that it 
warranted "further 
consideration"); 

(b) there was no, or no sufficient, evidence 
that the termination of Mr Sydserf's 
employment was unjustified and unfair 
either in circumstances of redundancy or 
at all. 

6. The Learned Commissioner erred, both in fact 
and in law, in the case of Mr Baddeley, in that: 

(a) he treated as determinative the agreement 
of March 1981 (exhibit "C") when: 

(i) that agreement does not, in any 
sense, bear upon the appellant's 
right, whether in a case of 
redundancy or otherwise, to 
terminate the employment of a 
worker carrying out work the 
subject thereof; 
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(ii) the agreement was not put to the 
appellant's witnesses and nor did 
they have the opportunity of 
commenting on it or, by their 
counsel, addressing the Learned 
Commissioner as to its effect; 

(iii) there was, in any event, no, or no 
sufficient, evidence that there was 
no other employee (being a member 
of the Maritime Workers' Union) 
capable of doing (if so required) the 
job previously done by Mr 
Baddeley. 

(b) There was no, or no sufficient, evidence 
that the termination of Mr Baddeley's 
employment was unjustified and unfair 
either in circumstances of redundancy or 
at all. 

No argument was offered in support of ground 1 and 
the allegation of error is incapable of being sustained in 
the light of ample authority which supports the power of 
the Commission to order re-employment, as distinct 
from reinstatement, in appropriate cases (see Robe River 
Iron Associates v. AMWSU and Others, 66 WAIG 1553, 
particularly the decisions referred to at 1561). 

As to the first part of ground 2, it was accepted as a 
general proposition that there was a need for some 
redundancies but while the employer has a right to make 
its own selection as to who will be retrenched there will be 
occasions when a dismissal for redundancy may properly 
be regarded as unfair. The Commission considered in 
each case the basis of selection for redundancy in order 
to decide whether each selection amounted to a fair 
exercise of the employer's right of dismissal. The proper 
test is that which applies when an allegation of unfair 
termination is made, that is to say whether the legal right 
of the employer has been exercised so harshly or 
oppressively against the employee as to amount to an 
abuse of that right (see Undercliffe Nursing Home case 
65 WAIG 385). It was acknowledged on behalf of the 
appellant in the proceedings below that if the reasons 
why particular employees have been selected for 
redundancy were to be challenged then the Commission 
ought to have regard to the principles which are con- 
sidered when an allegation of an unfair termination is 
made as to which the test is that which I have indicated 
(see transcript page 77). This substantially answers the 
allegation made in the first part of ground 2 and I turn 
now to consider the further allegation that the Commis- 
sion misapplied the onus of proof. 

The appellant complained that it was required to lead 
evidence first when it was not known what case it had to 
meet and that in the absence of evidence from the 
respondents the Commission made orders for re-employ- 
ment. The requirement that the appellant lead evidence 
first was a decision taken at conference for reasons which 
were not disclosed, however even though the appellant 
was the respondent in respect of the formal applications 
the arrangement was accepted without protest. It was no 
doubt convenient for the Commission to have before it 
an outline of the need for redundancy and the reasons 
why particular persons were selected for retrenchment so 
that the case of each man could be considered in the light 
of the employer's evaluation. That was the expedient 
course which was adopted and it is one which is provided 
for, in that the prescribed procedure may be modified to 
meet particular circumstances. It goes without saying 
that the obligation to satisfy the Commission to the 
necessary degree rested squarely upon the respondent 
unions which were contending that the selections were 
unfair. 

Each of the employees was chosen for termination of 
employment because the appellant had cause to reduce 
its workforce, the choice was dictated by an adverse 
assessment of the attendance and work performance of 
each of those selected following a review of personnel 
conducted on the employer's behalf. 

The dismissal of Mr Blasikiewicz was adjudged unfair 
on the basis that the Commissioner accepted that 
employee's denial that he had a poor attitude to his work 
and his selection for retrenchment was considered to be 
unjustified in view of somewhat more than two years' 
service without previous discipline. Mr Blasikiewicz, 
who had an engineering qualification and was employed 
as a tradesman's assistant, acknowledged that he felt he 
was working below his qualifications and he wanted to 
change his job but he was unable to find another job. It 
seems to me that on the facts there is room for a 
difference of opinion as to his suitability as an employee, 
but even if it be accepted that the reasons advanced for 
selecting him were unfounded, his dismissal is not to be 
judged unfair on that account alone for that is the wrong 
test to apply. The reason for expressing that view is that 
in as much as the appellant was found to have cause to 
reduce its workforce, it was necessary that the selection 
of this worker for redundancy be found to be unfair by 
comparison with other workers. 

In the case of Mr Sydserf the appellant employer's 
assessment that his work was slow and lacking in compe- 
tence was accepted by the Commissioner but he 
attributed it to an injury sustained in the course of the 
man's employment. Notwithstanding this the employee 
was regarded as deserving of reassessment and because of 
that he was treated as having been dealt with unfairly in 
his selection for retrenchment. Again it seems to me the 
proper test was whether the employee's selection was 
unfair by comparison with other employees and it was 
not open to so find on the material that was available 
even though Mr Sydserf was considered as deserving of 
one more chance in order to overcome his work 
deficiency. 

Because the employees concerned were terminated by 
reason of a true redundancy the respondent unions were 
required, in my opinion, to satisfy the Commission that 
the dismissals were not fairly made because other 
workers were more appropriate for selection. The fact is 
that orders for re-employment of Mr Blasikiewicz and 
Mr Sydserf who were dismissed on account of 
redundancy have effectively prevented the appellant 
from reducing its manning in relevant sections even 
though that was held to be necessary. There was no 
evidence at all that there were any employees who should 
have been made redundant in lieu of other employees. In 
respect of the re-employment orders concerning these 
two therefore I consider the learned Commissioner's 
discretion miscarried. 

The argument of the Maritime Workers Union, that 
Mr Baddeley should have been retained in preference to 
others because of what was contained in an agreement 
with the appellant giving to the union the sole right to 
prepare and paint vessels under repair, was accepted by 
Martin C. who found the selection of Mr Baddeley to be 
contrary to the tenor of the agreement. As I understand 
that finding it was not because of any particular way in 
which that agreement operates between the parties but 
because it appeared plainly to the Commissioner that Mr 
Baddeley was the only one of the appellant's employees 
who was qualified to paint ships under repair in 
accordance with the arrangement that existed between 
the parties. In substance Mr Baddeley gave evidence that 
he was the only full time painter employed who is a 
member of the Maritime Workers Union and that 
evidence was not displaced. The appellant is still in the 
business of repairing ships even though there was a 
dearth of such work at the time of the redundancy. The 
Maritime Workers Union has always claimed that Mr 
Baddeley should have been retained in preference to 
other painting employees and it urged the Commissioner 
to find that he was inappropriately and therefore unfairly 
selected on that ground. In accordance with the assess- 
ment which was made by Martin C. a different painting 
employee should have been selected and there is 
sufficient room, in my opinion, to regard the decision to 
select him as unfair on that ground, that is by 
comparison with other employees. For that reason I 
consider the case of Mr Baddeley to be distinguishable 
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from that of the other two employees and I would be 
unwilling to interfere with the Commissioner's exercise 
of discretion to order his re-employment. 

In the case of the other two employees if it be accepted 
that they did not fulfil the reasons advanced for their 
selection for redundancy still there was no evidence to 
suggest that other workers should have been selected for 
retrenchment ahead of them. On that basis the material 
that was before the learned Commissioner was 
insufficient in my respectful opinion to justify the 
finding that the termination of their employment was 
unfair given that it was found to be necessary that a 
number of employees were required to be made 
redundant. To that extent I would uphold the appeal in 
part and quash the orders for re-employment in respect 
of Mr Blasikiewicz and Mr Sydserf. 

COMMISSIONER FIELDING: I agree and have 
nothing to add. 

COMMISSIONER SALMON: I have had the oppor- 
tunity to read the President's reasons for decision in this 
appeal and I agree with much of what he has said, 
particularly on the test to be applied when deciding 
whether a dismissal for redundancy is unfair. However, 
for the reasons below I do not think that the 
Commissioner has applied the wrong test in the cases of 
Blasikiewicz and Sydserf. 

Blasikiewicz was, at all material times, employed as a 
tradesman's assistant and his terms and conditions of 
employment were regulated by the Metal Trades 
(General) Award No. 13 of 1965. This award contains 
comprehensive provisions concerning redundancy and it 
will be noted that Martin C. refers to this fact in his 
reasons for decision before giving an account of his 
reasoning processes in connection with each employee's 
case. In this respect he noted first of all that the appellant 
applied the contract of service and redundancy 
provisions of the Metal Trades Award to all of the 
dismissed employees although that award did not apply 
to all of them. He went on to mention that the appellant 
did not implement the views of the Commission in Court 
Session on the subject of redundancy and that it did not 
engage in any prior consultation on its actions with the 
employees or their representatives [see Clause 33A.— 
Redundancy of the Metal Trades (General) Award No. 
13 of 1965 (66 WAIG 598)]: 

(1) Discussions Before Terminations. 
(a) Where an employer had made a definite 

decision that the employer no longer 
wishes the job the employee has been 
doing done by anyone and this is not due 
to the ordinary and customary turnover of 
labour and that decision may lead to 
termination of employment, the employer 
shall hold discussions with the employees 
directly affected and with their union or 
unions. 

(b) The discussion shall take place as soon as is 
practicable after the employer has made a 
definite decision which will invoke the 
provisions of paragraph (a) of this 
subclause and shall cover among other 
things, any reasons for the proposed 
terminations, measures to avoid or 
minimise the terminations and measures to 
minimise any adverse affect of any 
terminations on the employees concerned. 

(c) For the purpose of such discussion the 
employer shall provide in writing to the 
employees concerned and their union or 
unions, all relevant information about the 
proposed terminations including the 
reasons for the proposed terminations, the 
number and categories of employees likely 
to be affected and the number of 
employees normally employed and the 
period over which the terminations are 

likely to be carried out. Provided that any 
employer shall not be required to disclose 
confidential information the disclosure of 
which would be inimical to the employer's 
interests. 

Plainly the object of paragraph (b) is to give the 
employees directly affected and their unions, an 
opportunity to influence the outcome of an employer's 
decision to retain or dismiss certain of his employees. To 
deny this opportunity to any employee facing the 
possibility of losing employment is to deny that 
employee's rights, yet this was an important part of the 
context in which the Commissioner heard the issues in 
dispute. The exchange between the Commissioner and 
Mr E.B. Davey for the Amalgamated Metal Workers and 
Shipwrights Union, at pages 68 and 69 of the appeal 
book, suggest that the Commissioner did not consider 
that the company's failure to follow the award had 
much, indeed any, relevance in the issues he was required 
to determine. However, I am certain, from page 68 of the 
appeal book, that the award provisions were raised 
during the conference. Furthermore, since the 
Commissioner was also a member of the Commission in 
Court Session responsible for the order amending the 
Metal Trades Award by the inclusion of its redundancy 
provisions, I think it is highly likely that he would have 
drawn the parties' attention to the very strong views he 
had expressed when a member of the Commission in 
Court Session on the subject of employers notifying 
employees and consulting with them before redundancies 
occur (66 WAIG at 589). It will also be seen from pages 
104-106 of the appeal book that Mr Davey disagreed with 
the Commissioner's observations on the relevance of the 
award provisions. He went on to complain that whereas 
the Commissioner had made strong recommendations 
that there be further discussions between the appellant 
and the unions these discussions were unavailing. 
According to Mr Davey, they were unavailing because 
the company did not co-operate by providing the kind of 
information that was essential to allow that meaningful 
comparisons be made between different employees, all of 
whom, apparently, were susceptible to being made 
redundant. 

From the foregoing observations it will be conceded 
that whatever the Commissioner's views about the award 
entitlements concerning redundancy early in the 
proceedings before him, he was obliged to reconsider 
them in the light of Mr Davey's submissions. The fact 
that the Commissioner took the trouble to mention in his 
reasons that the respondent ignored and did not 
implement the views of the Commission in Court Session 
is powerful evidence for the proposition that the 
Commissioner changed his mind about the award's 
relevance in the final result. 

The award not having been followed in Blasikiewicz's 
case and he being denied his procedural rights as a 
consequence of the appellant's failure in this respect, the 
Commissioner may reasonably have posed the question 
to himself: Was it as likely as not that discussions 
between the appellant, Blasikiewicz and his union, would 
have resulted in Blasikiewicz retaining his employment? 
If this was the likelihood then it is possible that 
Blasikiewicz has been treated unfairly. It was for the 
Commissioner to determine that likelihood and in doing 
so he would have considered the evidence relating to it in 
the context provided by all of the circumstances 
surrounding the case before him. 

In his reasons concerning Blasikiewicz the 
Commissioner said: 

. . . this person denied the allegations against him 
by the respondent and in the absence of hard 
evidence from the respondent and in view of the 
person's length of service without previous 
discipline I find that his dismissal was unjustified 
and unfair. 

The appellant's reasons for preferring to make 
Blasikiewicz redundant rather than another was his 
alleged bad attitude. The allegation was not sustained on 
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the Commissioner's interpretation of the evidence. 
Apparently there was no other reason for saying that 
Blasikiewicz was not a good employee and the lack of 
disciplinary measures against him during his period of 
employment seem to have confirmed his standing as an 
employee in the Commissioner's mind. Therefore, in 
reaching his finding that Blasikiewicz's dismissal was 
unjustified and unfair, the Commissioner was entitled to 
have regard for the fact that Blasikiewicz was denied his 
award right to influence the appellant's decision before it 
was made when he had equal claim with others to any 
available position. The fact that he mentioned this denial 
of Blasikiewicz's rights in his reasons, althought 
expressed in terms of the appellant's failure to observe 
the requirements of the award, is sufficient to establish 
that he took this denial of rights into account. In other 
words it was properly open to the Commissioner to find 
that if Blasikiewicz had been allowed to argue at the 
appropriate time from a position of equal strength with 
others, because he was at least equally technically 
qualified as any one of them and there was no apparent 
other reason to disqualify him, it is as likely as not that he 
would have been retained in employment. Surely the 
denial of a right to compete on equal terms with others in 
competition for available employment is grounds for a 
conclusion that Blasikiewicz was unjustifiably and 
unfairly not considered for retention in employment, 
which is to say that he was unjustifiably and unfairly 
dismissed from employment. 

In my opinion the Commissioner did not err when 
deciding the case in Blasikiewicz's favour. 

Sydserf was employed by the appellant as a spray 
painter. He was represented in the case before the 
Commissioner by an official of the Operative Painters' 
and Decorators' Union and I take it from these facts that 
he was not entitled as of right to the benefits of the Metal 
Trades Award. However, there is no reason why the 
Commissioner should not have deemed Sydserf to be so 
entitled and determined his case in exactly the same way 
as it was open to him to determine Blasikiewicz's case. 
The circumstances surrounding the whole of the matter 
provided scope for this approach and the mandate in 
section 26 of the Industrial Relations Act 1979 raises a 
presumption that he would have done so. In my opinion 
the presumption is not overcome by the appellant, and 
the Commissioner in deciding for Sydserf was not in 
error. 

In considering the extent to which the provisions of the 
Metal Trades Award have influenced the Commissioner 
in making his order in connection with Blasikiewicz and 
Sydserf, I have also given consideration to Mr Dobson's 
remarks at pages 68 and 69 of the appeal book, where he 
advised the Commissioner that he had proceeded on the 
understanding that this would not be a point in issue 
from either side. Also, at page 100 Mr Dobson asked, 
following a comment by the Commissioner which was 
relevant to the point, "Is that to say that if we do not say 
something now we do not get a chance down the track?" 
The Commissioner answered "Yes". At the close of the 
case, at page 145 of the appeal book, the Commissioner 
made it plain to Mr Dobson that he was not expected to 
reply to the unions' cases, to which he responded "I 
thought that might be the case, sir". On the face of it, the 
foregoing account may strongly suggest that the 
appeUant has been unjustly prevented from making 
submissions on a crucial issue, but I do not accept this 
suggestion. The fact of overriding importance is that 
irrespective of what Mr Dobson thought about the 
unions' attitude to the issue, Mr Davey, following Mr 
Dobson, voiced his disagreement with the Commissioner 
and insisted that the award provision was relevant. It was 
for Mr Dobson to take a similar approach when the 
unions had finished their cases. Had he done so I am sure 
he would have been heard. 

With respect to Mr Dobson, I think it was more a case 
of his error than an error by the Commissioner. 

In my opinion, for all of the foregoing reasons, I think 
the appeal should be dismissed. 

THE PRESIDENT: Minutes of the order proposed by 
the Full Bench will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1131 of 1986. 

Between Australian Shipbuilding Industries (WA) Pty 
Ltd, Appellant and Maritime Workers Union of 
Western Australia, Union of Workers and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 28th day of November 1986 and having 
heard Mr G.L Macnish (of Counsel) on behalf of the 
appellant and Mr D.M. Stone (of Counsel) on behalf of 
the respondents and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 9th day of January 1987 wherein the Full Bench, by 
majority decision, upheld the appeal in part and gave 
reasons therefor, it is this day, the 16th day of February 
1987 ordered that:— 

1. The appeal be upheld in part; 
2. That part of the decision of Commissioner 

GJ. Martin given on the 5th day of November 1986 
in matters Nod. CR707 and CR713 of 1986 which 
ordered the re-employment of Mr A.M. 
Blasikiewicz and Mr B. Sydserf be quashed; and 

3. Otherwise the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 775 of 1986. 

Between Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Appellant and West Australian 
Newspapers Limited, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.F. Gregor. 
The 9th day of January 1987. 

Mr P.M. Nisbet (of Counsel) and with him Mr G.T. 
BucknaU on behalf of the appellant. 

Mr S.R. Edwards (of Counsel) and with him Mr C.D. 
Stanley on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This is the joint decision of 
Commissioner Fielding and myself. The appellant is a 
union of employees and the respondent is a company 
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which carries on the business of publishing newspapers in 
which it employs members of the union in accordance 
with the Printing (Newspapers) Award No. R23 of 1979. 

The parties were in dispute about alterations to work 
rosters for the company's employees employed under the 
award and the company applied to the Commission for a 
conference pursuant to section 44 of the Industrial 
Relations Act 1979. 

Negus C. constituted the Commission for this purpose 
and eventually the parties reached agreement on a 
number of issues but failed to settle all the matters of 
disagreement and identified several matters on which 
they needed the guidance of the Commission in order to 
avoid further disputation. These matters were then 
referred to the Commission for hearing and determina- 
tion pursuant to section 44 (9) in the form of eight 
questions which the Commission was to determine. The 
proceedings which followed were conducted by Martin 
C. who answered the questions in abridged reasons 
which he issued on 1 August 1986 (66 WAIG 1813), by 
which manner he ordered that the matters of disagree- 
ment be determined. He subsequently issued fuller 
reasons for decision (66 WAIG 1805). 

This appeal was instituted against the decision as so 
constituted and there was some debate as to whether it is 
a decision within the meaning of section 49. As we see it 
the order gave effect to the Commissioner's decision on 
each point of disagreement whether it involved the 
application of the Principles, or interpretation of 
relevant awards, these being the matters referred under 
section 44 (9) which confers power to make an order 
binding the parties in relation to whom matters have not 
been settled. Although he might have intended that the 
parties confer with him before implementing changes as a 
result of his order in the relevant sense, the matters to 
which the proceedings related were finally decided so far 
as the parties were concerned. Any action thereafter 
would have to be made in the context of the parties 
respective rights under the Principles or the award as 
determined in the order. Martin C. issued the abridged 
reasons intending to provide an opportunity for appeal 
without delay. In our opinion his determination 
constitutes a decision for the purpose of section 49. We 
are aware that Gregor C. is of the view that in respect of 
questions 1 and 8, taken separately, no finding or 
decision has been made and no appeal lies, however, for 
the reasons indicated we have thought it useful to treat 
the answers to the questions as constituting "the 
decision" of the Commission. 

The appellant attacks the Commission's determina- 
tion in respect of six of the questions before him. For the 
sake of clarity it is necessary to deal with each ground of 
appeal after first stating the particular question and 
answer as they appear in the abridged reasons. 

Question 1: "Whether the new rosters proposed by the 
Company are in accordance with the Wage Indexation 
Principles?" 

Answer: "In the absence of the details of the 'New' 
rosters proposed by the Company I answer this question 
in the generality by saying that any bona fide changes in 
the systems of work which are necessary for the con- 
tinued efficient and viable operation of the claimant's 
business, such as different shift work rosters, are not 
contrary to the Commission in Court Session's dicta on 
the proscription of 'pernicious' claims to worsen 
conditions of work as enunciated in matter No. 461 of 
1983 — State Review of National Wage Decision of 1983 
and confirmed by the State Wage Case of July 1986." 

Ground of Appeal: "The Commissioner erred in law 
in holding that the proposed new rosters comply with the 
wage indexation principles." 

According to the company, the need for alteration of 
rosters was brought about by ceasing production of the 
West Advertiser which reduced the hours required to be 
worked on day shift on Tuesdays, and by ceasing 
publication of the Weekend News which removed 
altogether the need for a day shift to be worked on 
Saturdays. This meant that the work roster was to be 

adjusted so as to provide for five day shifts to be worked 
Monday to Friday inclusive to cope with the publication 
of the Daily News. Variation in the size of editions of the 
West Australian required some other adjustments to the 
roster for night shift which is worked Sunday to Friday 
inclusive. The company therefore contended that the 
need for changes was dictated by the demands of 
production and the changes are necessary for the 
continued efficient and viable operation of its business. 
On the other hand the union claimed that the proposed 
restructuring of the work rosters would worsen the 
working conditions of employees by reducing their 
usable leisure time and amounted to a claim to decrease 
working conditions and was therefore contrary to Wage 
Indexation Principles: see State Review of National 
Wage Decision, 63 WAIG 2207. In that matter the 
Trades and Labor Council of Western Australia sought 
unsuccessfully to have employers undertake a 
commitment that they would not institute claims which 
would have the effect of worsening conditions for 
employees. The matter is referred to in the decision of the 
Commission in Court Session at page 2209 of that report 
and if there is a principle to be derived from that it is that 
such claims are to be subjected to similar tests as are 
claims for improved conditions of work, they must be 
genuine and not contrived, and that as a general rule such 
claims should be refused unless they are shown to be 
necessary and are on balance to the advantage of the 
employees concerned. 

The appellant holds the view that the proposed roster 
changes are in substance and effect a regression of 
working conditions which will reduce the usable leisure 
hours of employees. That, according to the appellant, is 
contrary to the "Principles" as Martin C. himself found 
in an earlier case in which he refused to allow a change of 
roster because:— 

. . . there was no demonstration of the need for it 
in practical production terms and it would also be 
disadvantageous to the employees immediately 
concerned (in the loss of leisure time and increased 
ordinary hours of work)" 
(65 WAIG 542 at 549.) 

Without being in possession of the details of the 
proposed rosters Martin C. was unable to answer the 
question which was actually posed, other than by reply- 
ing in a general way. How he would have applied the test 
which he considered to be appropriate if he had been 
possessed of that knowledge is indicated in his further 
reasons where he said that:— 

. . . each roster change that the employer seeks to 
effect must be analysed to ensure that it fits the test 
of being necessary and does not have the result of 
reducing existing conditions of employment or other 
benefits arising under the contract of employment in 
real terms. 
(at page 1807.) 

That is an application of what he said in the earlier 
case, that is it must be shown to be necessary and not 
disadvantageous by reducing existing conditions. The 
appellant readily accepted that as the proper test in 
accordance with the Principles. The company did not 
contest the nature of the test that he applied but it was 
pointed out that the answer to question 1 is predicated 
upon bona fide changes being necessary for the 
continued efficient and viable operation of the 
company's business. Furthermore the company does not 
concede that the effect of changes to existing rosters will 
mean a reduction in usable leisure time. 

On the basis of the tests expounded by Martin C. the 
hypothetical conditions in his answer ought to have 
included a requirement that the roster changes "are on 
balance to the advantage of the employees immediately 
concerned" which he interpreted, correctly we think, to 
mean so as to embrace alternatives which may arise if 
those changes are not made, one of which is the loss of 
employment. It remains, according to the test that was 
expounded, a question of fact as to whether the changes 
to the system of work are bona fide and as to the effect of 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 475 

changes in work rosters. The answer to question 1 does 
not amount to a finding that the proposed new rosters 
comply with the Wage Indexation Principles, it is no 
more than a generalisation about bona fide changes to 
shift work rosters which is right so far as it goes. The 
application of the National Wage Principles are more 
fully explained in the further reasons (pages 1806 and 
1807 of the report) in which it is recognised that the 
Commission will not grant a claim for reduced 
conditions for its own sake or unless it is both necessary 
and on balance to the advantage of the employees 
concerned and that cannot be disputed so far as the 
principles go leaving aside the detaUs of what is actually 
proposed. 

In our opinion the ground of appeal in respect of 
question 1 has not been sustained. 

Question 3: "Whether Clause 14 (6) of the Newspaper 
Printing Award requires the rostered day off to be fully 
rotating when a six day work cycle is being used?" 

Answer: "In my view, whilst the answer to this 
question is not without doubt, I consider that the provi- 
sions of paragraph (b) of this subclause are properly 
satisfied if an employee's rostered day off each week is 
on a different day (night — as this applies to employees 
on night shift Sundays to Fridays both inclusive) each 
consecutive week but such 'days' off do not have to be in 
a strict sequence day for day, week to week so long as the 
change of pattern is regular over a constant period of 
time be it a week or a number of weeks, for example 
Monmday one week, Wednesday next week and so on or 
Monday one week and Monday in four weeks time." 

Ground of Appeal: "Upon its proper construction 
Clause 14 (6) of the Printing (Newspaper) Award 
provides that a worker's rostered day off shah be rotated 
throughout the week, namely from Monday to Sunday 
inclusive in sequence." 

Clause 14 (6) of the Printing (Newspaper) Award 1979 
provides as follows: 

(a) Subject to the provisions of paragraph (b) of 
this subclause the week's work shall be 
accomplished in a maximum of five shifts. 

(b) At West Australian Newspapers Limited a 
worker's rostered day off shall unless otherwise 
agreed between the House and the Chapel be rotated 
throughout the week but where in order to maintain 
balance of staff a worker is required to work on his 
rostered day or night off he shall be given a day or 
night off in lieu within one month of having so 
worked or where that is not practicable have a day 
added to his annual leave. 

Martin C. determined that the provisions of paragraph 
(b) are properly satisfied if an employee's rostered day 
off is on a different day each week but not necessarily in 
sequence day for day through the week. That is said to be 
a wrong construction because the phrase "throughout 
the week'' requires the rotation of each worker's rostered 
day off to be in strict sequence day by day right through 
the week. We venture to think that the purpose of this 
provision was to enable the workforce to have and 
equitable share in the more convenient rostered days off, 
that is those closer to the weekend and any alteration to 
that distribution was therefore required to be by specific 
arrangement. "Throughout" is a term which in this 
context would reasonably denote the whole of the week 
and the appellant argues that it would permit of no days 
of the week being excepted and the provision would 
therefore require each consecutive day being rostered off 
in sequence. The company took issue with that 
interpretation and contended that the paragraph should 
be read as merely requiring the rostered day off to be 
given in a regular and recurring succession. 

Martin C. found that what was intended was far from 
clear and he was moved to examine the history of the 
award which previously employed the phrase "shall 
rotate in rostered sequence" which appeared to place 
beyond doubt the intention at that time for a rotation on 
consecutive days. In 1972 for reasons which were not 

revealed, that phrase was deleted and replaced by the 
present wording. The Commissioner regarded that as a 
significant change and he concluded that it was intended 
that a worker's rostered day off during the period of each 
week need not be consecutive week to week. By virtue of 
this process of considering the expressed or supposed 
intention of those who framed the award, the learned 
Commissioner adopted a construction which would 
permit compliance with paragraph (6) without the need 
for days to be rostered off in strict sequence. He 
described as not without doubt his answer to the problem 
whether the rostered day off is to be fully rotating. 
Unfortunately we are unable to agree with his answer 
because we take a different view of paragraph (6). In our 
opinion the words used are capable in their ordinary 
sense of having an unambiguous meaning so as to 
exclude resort to other means of determining what was 
intended. We take the word "rotated" to mean made to 
come round again in succession and "throughout" to 
mean through the whole of the time. They are among the 
meanings commonly attributed to those words in the 
Shorter Oxford English Dictionary. The words "rotated 
throughout the week" therefore in their ordinary sense 
are capable of a clear and unambiguous meaning. They 
connote a day off rostered to come around successively 
on a different day through the whole of the week. 
Furthermore, far from suggesting that the change in 1972 
removed any need to rotate days off in sequence we take 
the inclusion of the words "throughout the week" as an 
intention to reinforce a requirement that days off were to 
be taken rotationally through the entire week. That, as 
we understand the appellant's contention, is the proper 
construction of Clause 14 (6), that is that it provides for a 
worker's rostered day off to be rotated throughout the 
week from Monday to Sunday in sequence. We would 
uphold the appeal as it relates to this question. 

Question 4: "Whether Clause 14 (6) of the Newspaper 
Printing Award allows the Company to roster for a 'no- 
day-off on Fridays?" 
and 

Question 5: "Whether Clause 14 (6) of the Newspaper 
Printing Award allows the Company to regularly require 
workers to work on their rostered Friday off?" 

Answer: "Bearing in mind the views I have expressed 
upon question 3 in these abridged reasons for decision I 
see no barrier in subclause (6) of Clause 14.—Hours of 
Work of the award to employees being rostered for 
ordinary hours of work on Fridays of each week, the day 
(or night) on which all employees are required in the 
claimant's view for the production of the Saturday 
edition of the 'West Australian'. 

That being so question 5 would not become operative 
— there being no such employees rostered off on Friday 
nights if that situation continues. 

If it transpired that some employees could be rostered 
off on Friday nights and in order to maintain the 
manning level, due to absences of some employees 
rostered on to produce the Saturday paper, employees so 
rostered off can be required to perform work on such 
night or nights subject to the compensation provided in 
the clause for such an occasion." 

Ground of Appeal: "The Commissioner has erred in 
law in his construction of section 14 (6) of the Newspaper 
Printing Award in that the same, on its proper construc- 
tion, does not allow the respondent to roster for a "no 
day off on Fridays", and further, that upon its proper 
construction the said clause does not permit the 
respondent to regularly require its workers to work on 
their rostered Friday off." 

In view of our finding in respect of question 3, we also 
uphold this ground so far as it relates to question 4, but 
what is further claimed in the ground of appeal does not 
follow. Clause 14 (6) (b) clearly indicates that the 
obligation to rotate days off is subject to the company's 
need to maintain a "balance of staff". It is however 
equally clear that the subclause contemplates that the 
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requirement to work on a rostered day off will be inter- 
mittent rather than regular, for otherwise it would defeat 
the object of rotation. The Commissioner by his ansv/er 
recognises that and we can therefore see no grounds for 
disagreement with the last paragraph of the above answer 
to question 4. 

Question 6: "Whether the proposed changes to rosters 
and staffing at WA Newspapers, brought about by the 
cessation of publication of the Weekend News and the 
West Advertiser are covered by the terms of the 
Guaranteed Employment and Voluntary Retirement 
Award No. 21 of 1982?" 

Answer: "The answer to this question is 'No'. The 
provisions of Award No. 21 of 1982 (62 WAIG p. 1866) 
only have force and effect when the services of an 
employee are no longer required at all by the employer 
and not to a situation where an employee is required to 
perform his work at different times of the day or week." 

Ground of Appeal: "The Commissioner erred in law 
in finding that the provisions of Award No. 21 of 1982 
only have force and effect when the services of an 
employee are no longer required at all by the employer." 
and 

Question 7: "Whether the Guaranteed Employment 
and Voluntary Retirement Award No. 21 of 1982 allows 
for permanent day shift employees named in Schedule A 
of that Award to be transferred to permanent night shift 
without being offered the option of termination under 
Clause 11 of that award?" 

Answer: "Award No. 21 of 1982 does not relate to 
whether or not an employee may be transferred from one 
shift to another in his usual classification pursuant to the 
provisions of Award No. 23 of 1979 for the reasons 
stated in Question 6 herein." 

Ground of Appeal: "Upon its proper construction 
Award No. 21 of 1982 prohibits a worker, who is named 
in Schedule 'A' to the said Award and who is working a 
specific permanent shift, from being compulsorily trans- 
ferred from such shift without the option of terminating 
his employment." 

The Printing (West Australian Newspapers Limited, 
Guaranteed Employment and Voluntary Retirement) 
Award No. A21 of 1982 applies to employees who are 
members of the appellant union and employed by the 
company which is the named respondent to the award. 
Clause 6.—Guarantee of Employment provides: 

(1) The Company guarantees that no permanent 
employee shall be compulsorily retrenched or 
regressed because of technological change to 
production processes of the Company. 

Provided that this guarantee of employment shall 
apply only to employees who are willing and 
available to be trained in and perform duties within 
their own trade area and/or accept any available 
alternative employment which is mutually agreed 
upon by the Company and the employee. 

(2) The Company guarantees that no employee 
shall be compulsorily transferred from his present 
place of employment to other of the Herald Group 
of Companies. 
(62 WAIG 1866 at 1867.) 

"Regression" and "Technological Change" are each 
defined in the award in the following terms: 

"Regression" shall be deemed to include loss of 
status, loss of wage rate, loss of personal margin or 
loss of any permanent shift loading where 
applicable. 

"Technological Change" shall mean change 
brought about by the introduction of the electronic 
newspaper system or any part thereof which is a 
substitute for and evolution of the present work and 
shall include any Company re-organisation of work 
and/or production, takeover or merger. 

Martin C. determined that the proposed changes to 
rosters and staffing at West Australian Newspapers 
Limited brought about by the cessation of production of 

the Weekend News and the West Advertiser are not 
covered by the provisions of the award. He appears to 
overlook the above guarantee against regression in 
employment which by definition is distinguished from 
loss of employment through retrenchment but which is 
protected in the event of technological change to 
production processes. The award also protects certain 
employees from compulsory transfer without the option 
to terminate their employment. This is contained in 
Clause 9 (4) which provides: 

The Company guarantees that employees set out 
in Schedule 'A' hereto who work specific permanent 
shifts shall not be compulsorily transferred from 
such shifts without the option to terminate their 
employment. 

For the purpose of his consideration of these questions 
Martin C. was of the view that the circumstances of 
ceasing publication were related to commercial consider- 
ations which did not fit within the definition of techno- 
logical change. That was a finding clearly open on the 
evidence and it is in that context that the award was 
found to have no application to the proposed changes to 
roster and staffing. Although the definition of "techno- 
logical change" is expressed to be inclusive of "any 
company reoganisation of work and/or production" it 
can only sensibly be read in the context of change due to 
the introduction of a new technology or as a result of a 
takeover or merger. It cannot be any reoganisation of 
work no matter how small and for whatever reason that 
comes within the scope of the award, and that appears to 
be the view taken by the Commissioner. The Commis- 
sioner considered that the proposed changes were 
brought about as a result of administrative decisions 
which bore no relation to the matters included in the 
definition of technological change. That appears to us to 
justify a negative answer to question 6. 

The proper response to question 7 depends upon the 
construction of Clause 9 (4). We have referred to its 
terms which need to be read in the context of the award 
as a whole. In that respect Schedule A is headed "List of 
Employees who, if their positions become redundant, are 
covered by Clause 4.—Scope of this Award". On the 
basis of that it would appear that the provisions of 
Clause 4 can only operate in the case of a true 
redundancy. The point was not fully argued but that was 
the submission on behalf of the company. It reads too 
much into the award to suggest that it gives an absolute 
guarantee in all circumstances to the employees 
mentioned in the Schedule. The tenor of the award is that 
it only applies and gives such a guarantee where there is a 
need to transfer the employees because of redundancy 
that is where there is no longer a need for the job to be 
done by anyone in the way in which it was previously 
done. Moreover the redundancy needs to be brought 
about by technological change and unless and until that 
happens the award does not come into operation. We are 
sufficiently persuaded to disallow this ground of appeal 
so far as it asserts the proper construction of the relevant 
provisions of the award. 

Question 8: "Whether the Company is free to roster 
for a 20 day month and remain in compliance with the 
Memorandum of Agreement — C458 of 1977 and with 
the decision of Martin C. in matter No. CR354 of 1982." 

Answer: "Any of the alternatives itemised in matter 
No. CR354 of 1982 at p. 2630 of Volume 62 of the 
Western Australian Industrial Gazette may be utilised 
for the purposes of rostering ordinary hours of work 
provided that all of the conditions of my 'finding' set out 
therein are complied with." 

Ground of Appeal: "Upon its proper construction the 
determination of Martin C. in matter No. 354 of 1982 
prohibits the rostering by the respondent of members of 
the appellant employed by the respondent for a 20 day 
month." 
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In matter CR354 of 1982 reported at 62 WAIG 2628 
Martin C. determined the dispute between the present 
parties and approved the implementation of new rosters 
requiring that employees work either:— 

(a) A four day week; or 
(b) A nine day fortnight; or 
(c) A 19 day month; or 
(d) In lieu of any of those alternatives having time 

added to annual leave or time off at a mutually 
convenient time. 

Provided that such arrangements where 
applicable continue to reduce an employees 
ordinary hours of work at the rate of two hours per 
week and provided further that the provisions of the 
said award are not contravened in any way thereby. 

The above is not an answer to the question asked. The 
answer to that question is indicated under paragraph (d), 
the provisions of which would permit a 20 day month if 
the conditions are met. 

For the foregoing reasons we would uphold the appeal 
in part and vary the decision of Martin C. in the 
following manner: 

Question 3 should be answered — "Upon its 
proper construction Clause 14 (6) of the Newspaper 
Printing Award provides that a worker's rostered 
day off shall be rotated throughout the week namely 
from Monday to Sunday in sequence." 

Question 4 should be answered — "No". 

COMMISSIONER GREGOR: This appeal to the Full 
Bench arises from a decision of the Commission con- 
stituted by Commissioner G. J. Martin. The decision the 
subject of this appeal was issued on the 1st day of August 
1986. It was the culmination of a matter which 
commenced before the Commission on the 16th day of 
April 1986 when the Commission constituted by Negus 
C. presided over conferences of the parties pursuant to 
section 44 of the Industrial Relations Act 1979, on the 
matter of new rosters of the ordinary weekly hours of 
work proposed for employees employed by West 
Australian Newspapers Limited subject to the provisions 
of the Printing (Newspapers) Award No. R23 of 1979. 

Commissioner Martin observed in his decision that the 
Memorandum of Matters of Disagreement then before 
him resulted from conferences in which "some com- 
promises and some temporary arrangements being (were) 
reached in relation to rosters in more than 20 cases". The 
preamble to the Memorandum reflected that it was 
thought that some of the agreements would become the 
subject of the dispute when natural wastage caused 
staffing levels in some areas to fall to a critical point. The 
Memorandum then described the matters if disagreement 
in the form of eight separate questions. In his decision 
Commissioner Martin was at pains to highlight that there 
were some unusual aspects of the reference then before 
him. 

Firstly it was put in the context of the preamble which 
reads: 

The protracted discussions have caused to be 
identified a number of issues on which a declaration 
by the Commission might provide a useful guideline 
to the parties in the avoidance of further disputes. 

And secondly, that any such declaration would not be 
taken as a declaration by the Commission of the true 
interpretation of the provisions of any award, that 
process necessarily to be pursued in accordance with the 
provisions of section 46 of the Industrial Relations Act 
1979. Commissioner Martin saw those requirements and 
purposes as limitations upon the reference and he made 
his decisions upon the submissions of the parties against 
that background. However, the form of expression used 
by him in his answers to questions 1 and 8 lead me to 
conclude that those answers are no more than 
expressions of view and he has made no finding or 

decision as defined in section 7 of the Industrial 
Relations Act 1979 so as to erect the entitlement to 
appeal pursuant to section 49. 

I draw further support in reaching this view from the 
comment made by Commissioner Martin in his decision 
in which he says: 

Accordingly I strongly urge the parties not to 
unilaterally disturb the rosters presently in 
operation and if they are unable to agree upon 
changes to any particular roster with the advantage 
of my views expressed herein that they meet with me 
at a mutually convenient time arranged for the 
purpose of endeavouring to resolve those 
disagreements. 
(at page 1813.) 

In the final paragraph of his decision he then went on 
to comment that he would determine the matters of 
disagreement by the issue of an order which: 

... I consider to be in terms appropriate to the 
manner in which the matters of disagreement were 
posed for determination. 

This indicates to me that the Commission as con- 
stituted was of the view that at least some of the 
questions posed were not amenable to unambiguous 
answer and he therefore devised the responses listed by 
him in his decision. In the absence of a positive finding or 
decision below, this Full Bench is not able to review those 
answers as such a review would, in my respectful view, 
amount to a de novo hearing. 

I believe that Commissioner Martin has made positive 
findings and/or decisions in respect of the balance of the 
questions and an appeal does lie in respect of those. I 
have had the benefit of reading the joint decision of the 
other members of the Full Bench in respect of questions 
3,4, 5, 6 and 7 and I agree with the conclusions they have 
reached and have nothing further to add. In respect of 
questions 1 and 8 I believe that no finding or decision has ' 
been made by the Commission below and no appeal lies. 

THE PRESIDENT: Minutes of the order proposed by 
the Full Bench will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 775 of 1986. 

Between Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Appellant and West Australian 
Newspapers Limited, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 11th day of November 1986 and having 
heard Mr P.M. Nisbet (of Counsel) and with him Mr 
G.T. Bucknall on behalf of the appellant and Mr S.R. 
Edwards (of Counsel) and with him Mr C.D. Stanley on 
behalf of the respondent and the Full Bench having 
reserved judgment on the matter and judgment being 
delivered on the 9th day of January 1987 wherein the Full 
Bench upheld the appeal in part and gave reasons 
therefor, it is this day, the 10th day of February 1987 
ordered that:— 

1. The appeal be upheld in part; 
2. The decision given by Commissioner G.J. 

Martin on the 1st day of August 1986 in matter No. 
CR239 of 1986 be varied in the following manner:— 

(a) Question 3 should be answered — "Upon 
its proper construction Clause 14 (6) of the 
Newspaper Printing Award provides that a 
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worker's rostered day off shall be rotated 
throughout the week namely from 
Monday to Sunday in sequence." 

(b) Question 4 should be answered — "No". 
3. Otherwise the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 68 of 1987. 

Between Bamboo Creek Mine Management Ltd, 
Appellant and the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

The 10th day of March 1987. 

Mr R.H. Gifford on behalf of the appellant. 
Mr M.A. Jahn on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an appeal by Bamboo Creek 
Mine Management Ltd in respect of a decision of the 
Commission constituted by Mr Commissioner O.K. 
Salmon who ordered on 5 January 1987 that the 
appellant offer a contract of service to a former 
employee, Miss Duke, who had been dismissed from her 
position of Occupational Health Nurse and Safety 
Officer on or about 3 September 1986. Effectively, the 
order was for re-employment. 

The reasons published in support of the decision refer 
to the terms of a memorandum which, as the 
Commission observed, recounts the reasons for Miss 
Duke's dismissal. Those reasons further assess in some 
particularity the evidence which was given in the matter, 
particularly that of Mr Robertson who is the Mine 
Manger, Mr Millard and Mr Strmotich who were 
Directors of the appellant. 

The substance of the grounds of appeal is that the 
Commission erred. It was put by Mr Gifford in extensive 
submissions that the error fundamentally was in the 
Commissioner's approach to the assessment of the 
evidence and peripherally in the finding he made as to the 
nature of the dismissal referring to it as summary 
dismissal whereas in fact it was dismissal on the instant 
and after the discussion set out in the memorandum but 
with payment of four weeks' pay in lieu of notice; a 
month being, in fact as it seems, the term provided for in 
the contract of employment. 

The Commissioner also referred to the substance of 
the employer's complaint as amounting to misconduct 
and it is said that on the basis of that he has led himself 
into error in the way in which he has assessed the 
evidence. 

It is sufficient to say I think that there is abundant 
evidence to enable the Commission to have found, as it 
did, that the dismissal was unfair. That is to say, the 
exercise by the employer of its right of dismissal was 
unfairly exercised and warranted the relief which was 
sought. It is equally apparent from the evidence, in my 
opinion anyhow, that the order for re-employment was 
inappropriate because it is apparent the employment 

relationship had broken down. There was little oppor- 
tunity, one would have thought, for the parties to 
successfully revive that employment relationship. 

On my own behalf, I respectfully reject the submis- 
sions of the appellant and find there was sufficient 
material before the Commission to support the finding 
that the dismissal was unfair, but I think the order 
directing re-employment was inappropriate and a more 
appropriate order would be to compensate Miss Duke 
for the loss of her position. I think it is appropriate that 
the decision of the Commission be varied so as to provide 
compensation to Miss Duke and for the assessment of 
that compensation the matter should be remitted to the 
Commission below for further hearing and 
determination. 

COMMISSIONER GREGOR: I agree with His Honour, 
the President and have nothing more to add except to say 
that I express my deep concern at the failure of the 
appellant to abide by the order of the Commission below 
particularly when there is relief available to it by way of 
applying for a stay. I make the remark because I think it 
would be inappropriate to allow the matter to pass 
because it is essential that the orders of this Commission 
are complied with and not treated in a cavalier fashion. 

COMMISSIONER COLEMAN: I concur with the 
remarks of His Honour and Commissioner Gregor that 
there has been nothing to warrant any interference with 
the discretion exercised by Commissioner Salmon in the 
first instance. Likewise I would emphasise the concern of 
the Commission with regard to the actions of the 
employer in totally disregarding the processes of the Act 
with regard to the legitimate rights which the company as 
an employer can exercise but at the same time leaving the 
employee in the position they have done for such a long 
time having regard for the existence of that order and the 
action they could have taken by virtue of seeking a stay. 

I think that matter should be remedied immediately 
pending further determination of the matter of 
compensation by Commissioner Salmon. 

THE PRESIDENT: I am indebted to my colleagues for 
their reference in particular to the failure of the appellant 
to abide by the processes provided in respect of the order 
and still as yet having failed to comply with the order of 
the Commission below. 

I, having been reminded of that point, endorse what 
they have said and reiterate what I said myself earlier in 
these proceedings as to the seriousness with which the 
Commission views the failure of parties to abide by 
orders of the Commission. 

Minutes of the proposed order will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 68 of 1987. 

Between Bamboo Creek Mine Management Ltd, 
Appellant and the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 10th day of March 1987 and having heard 
Mr R.H. Gifford on behalf of the appellant and Mr 
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M.A. Jahn on behalf of the respondent and judgment 
being delivered on the said 10th day of March 1987 
wherein the Full Bench unanimously found:— 

(1) That the finding of Commissioner O.K. 
Salmon that the dismissal of Barbara Jean Olivia 
Duke from employment by Bamboo Creek Mine 
Management Ltd was unfair is sustained; 

(2) That the decision of Commissioner O.K. 
Salmon insofar as it ordered the reinstatement of 
Barbara Jean Olivia Duke was inappropriate in the 
particular circumstances; and 

(3) That in accordance with an alternate submis- 
sion by the appellant the assessment of an amount in 
compensation for the loss of employment would be 
more appropriate; 

and gave reasons for so finding, it is this day, the 17th 
day of March 1987 ordered that:— 

1. The appeal be dismissed so far as it relates to 
the finding of the unfairness of the dismissal but 
upheld to the extent that the decision ordering 
reinstatement was inappropriate and should be 
varied to provide for an amount of compensation 
for the loss of employment; and 

2. For the purpose of Clause 1 hereof the matter 
Nod. CR616 of 1986 be remitted to Commissioner 
O.K. Salmon for further hearing and the deter- 
mination of compensation for the loss of 
employment. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1324 of 1986. 

Between Silver Chain Nursing Association Inc, Appellant 
and the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner O.K. Salmon. 
The 26th day of February 1987. 

Mrs P.E. Bentley on behalf of the appellant. 
Ms S.J. Ardern on behalf of the respondent. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This appeal is brought by Silver Chain 
Nursing Association Inc against a decision of the 
Commission which required it to offer alternative 
employment to Miss E.L. Broome who had previously 
been employed by the appellant as Matron at Cottage 
Homes, Highgate. 

The Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, acting on behalf of Miss 
Broome, applied for a conference over a dispute in which 
it was claimed that the appellant had unfairly dismissed 
Miss Broome from her employment as Matron of 
Cottage Homes. The dispute was not settled at the 
conference and in proceedings before the Commission 
which followed, it was alleged that the resignation of 
Miss Broome from that position was obtained under 
duress and in circumstances amounting to a dismissal 
from employment. As a result the Federation sought a 
declaration that she was dismissed from her job in 

circumstances which rendered that dismissal unfair and 
claimed by way of relief for Miss Broome an order for 
compensation for less of employment. 

The Commission expressed its satisfaction that the 
appellant had good reason for removing Miss Broome 
from the position of Matron, it being clear from the 
evidence that she was unable to cope with the demands of 
that office. Nevertheless it was considered that in view of 
her age and previous service, a caring and compassionate 
employer removing her from that position could be 
expected to employ her in an alternative position at a 
level of responsibility commensurate with her ability, 
and the order of the Commission was designed to give 
effect to that conclusion. 

The Commission heard evidence concerning the 
cessation of her employment from Miss Broome herself 
and from Mrs S. Doyle, Ms L. Cox and Mrs D. 
Reynolds, members of the Head Office staff of the 
appellant employer. Where there was conflict in the 
evidence the Commission preferred that version 
presented by the appellant's witnesses. We respectfully 
adopt the Commission's assessment of credibility in 
relation to matters of factual detail. 

The circumstances were unusual but the Commission's 
finding was that which is normally required where unfair 
dismissal is alleged namely to determine whether the 
employer's right of dismissal had been exercised 
unfairly, the task being to assess the industrial fairness of 
the decision based upon the nature and quality of the 
conduct involved [see Judgment of the Western 
Australian Industrial Appeal Court in Robe River Iron 
Associates v. Australian Workers' Union — Appeal No. 
6 of 1986 (not yet reported) per Kennedy J. at page 6). 

The evidence indicated that Mrs Reynolds, on behalf 
of the employer, had delivered a warning of adverse 
work performance which was designed to achieve 
improvement by Miss Broome failing which there would 
be a further review and a final warning. That action was 
not intended to bring about a dismissal nor did it 
constitute an exercise of the employer's right to dismiss. 
In the circumstances the Commission found that it was 
perfectly proper to set in motion that formal warning 
procedure. However, upon the advice of Mrs Reynolds, 
Miss Broome gave to Mrs Reynolds verbal notice of her 
intention to resign from the position of Matron and on 
17 October 1986 Ms Cox, who was the Director of 
Nursing and who had been advised that Miss Broome 
had stated her intention to resign, wrote advising Miss 
Broome that "Your resignation of 13 October 1986 from 
the position of Matron at Cottage Homes, is accepted 
and will take effect from 19 October 1986. We do not 
require you to give two weeks' notice." The letter was 
treated by the Commission as an effective notice of 
dismissal and that was as a consequence of a number of 
findings which in our view were erroneous as the 
appellant has asserted in the grounds of appeal. When 
regard is had to the evidence in accordance with the 
Commission's own assessment of it, the version 
presented by witnesses for the appellant provides no 
basis for finding that Miss Broome had a reasonable 
expectation that Mrs Reynolds would convey to her some 
offer by Ms Cox of an alternative position, which was 
one of the conclusions on which the Commission relied. 
The Commission also considered that Miss Broome may 
well have changed her mind about resigning when, on the 
following morning, there was no offer of another job, 
the evidence of Mrs Reynolds however is that she did not 
say she had changed her mind. Examination of the trans- 
cript of evidence indicates that Miss Broome denied that 
on 13 October 1986 she agreed to resign, she claimed that 
on that day when Mrs Reynolds left her she said she 
would seek a further position for her through Ms Cox. 
Mrs Reynolds then returned on the following day and 
told Miss Broome there was no other employment 
available for her within the Silver Chain Nursing 
Association Inc. It was at that time, according to Miss 
Broome's version, that she was pressed to resign and said 
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she would resign but said it only in order to stall for time 
and that she did not really intend to resign (see Transcript 
14 and cross-examination at Transcript 24). 

Mrs Reynolds' version was quite different to that and 
was, as the Commission determined, a version to be 
preferred. Speaking of her meeting with Miss Broome on 
13 October, she said she had then advised Miss Broome 
she would be better working in an environment which she 
found less stressful and then advised her to resign. Miss 
Broome agreed and after discussion she said "Alright, 
I'll resign". Mrs Reynolds undertook to discuss with Ms 
Cox the period of notice required to give effect to the 
resignation and indicated that she would return the 
following morning. Mrs Reynolds stated that Miss 
Broome was tearful at the time of the interview, but she 
did not get the impression that Miss Broome said she 
would resign in order to secure a breathing space. There 
was, according to her evidence, no discussion about 
finding her another position since Mrs Reynolds had no 
authority to do that. The fact that Miss Broome had 
tendered a verbal resignation on a date yet to be decided 
was recorded in writing by Mrs Reynolds at the time the 
verbal resignation was tendered, that is on 13 October 
1986, and Miss Broome was invited to read what was 
written and subsequently she endorsed the writing to the 
effect that she had sighted it (see Transcript 73 and 
Exhibit B-3). 

According to Mrs Reynolds' version there was, on 
what passed between the two women, no basis for an 
expectation by Miss Broome that Mrs Reynolds would 
convey to her an offer by Ms Cox of an alternative 
position. That is not to say that Mrs Reynolds' advice 
may be regarded as particularly helpful if it required Miss 
Broome to resign without the offer of alternative 
employment. We have merely observed the factual 
position as it is recounted in Mrs Reynolds' version of 
events which may not be construed as unfairly removing 
Miss Broome from the position of Matron. 

In like manner Mrs Reynolds' version of events 
asserted that on the following day, 14 October 1986, Mrs 
Reynolds let Miss Broome know that Ms Cox had 
decided that her resignation would take effect from 
Friday 17 October. Miss Broome did not give any indica- 
tion to Mrs Reynolds that she had changed her mind 
about resigning, indeed Mrs Reynolds recorded after her 
discussion "I spoke with Ms Broome again this 
morning. We have agreed that her resignation will take 
place from Friday the 17/10/86. Ms Broome will put this 
in writing and post to us today" (see Transcript 75 and 
Exhibit B-8). The resignation was not put in writing and 
on the 17th, as recounted, Ms Cox wrote advising 
acceptance of Miss Broome's resignation. In our opinion 
the evidence presented by the appellant demonstrates 
that Miss Broome went on leave on 17 October having 
indicated her intention to resign in circumstances that do 
not require that letter to be regarded as an effective letter 
of dismissal and we consider the Commission was 
mistaken in treating it as such. It was conveyed to Ms 
Cox that Miss Broome had expressed a verbal intention 
to resign and there was no evidence that at any time she 
had indicated she had changed her mind. Equally there 
was no evidence that she, Miss Broome, had discussed 
the question of resignation with Ms Cox at all, nor did 
she submit a letter of resignation, but according to 
evidence given by Ms Cox, it is not usual for her to see a 
person who has indicated an intention to resign nor was it 
necessary in this case as she considered that resignation 
was appropriate in the circumstances (Transcript 65). 

In our view the appellant has rightly contended that 
the Commission's assumption that Ms Cox alone had 
power to accept the resignation was contradicted by the 
evidence of Ms Cox herself and we have referred to the 
relevant fact. The circumstances outlined, according to 
the version accepted by the Commission, indicate that 
there was an effective resignation and it would seem to 
have brought about a termination of employment in the 
position of Matron from 17 (or perhaps 19) October 
1986. But for Miss Broome giving verbal notice of her 

intention to resign, albeit on the advice of Mrs Reynolds, 
there would have been no termination, at least until the 
corrective procedures had run their course. For these 
reasons, it seems to us the decision to treat the letter of 17 
October as an effective dismissal was made as a 
consequence of findings which were unsupported by the 
preferred evidence and in reaching that decision the 
Commission erred. 

It can be readily accepted in view of her age and 
previous service, that a fair course would have been to 
employ Miss Broome at a level of responsibility commen- 
surate with her ability in an alternative position if one 
existed, or became available. However the order which 
sought to have that effect depended upon it being shown 
that there had been an unfair exercise of the employer's 
right of dismissal. For the reasons set out, such a finding 
is not open on that version of events supported by the 
evidence of the appellant's witnesses. Again it is not 
consistent with what the Commission otherwise found, 
to the extent that the appellant had good reason for 
removing Miss Broome from the position of Matron and 
the Commission did not uphold the allegation that Miss 
Broome's resignation was obtained under duress. 

In our view, the appeal must be upheld and it is 
unnecessary to deal with a further point of contention 
raised in the appeal concerning the nature of the relief 
granted when what was sought was compensation for 
loss of employment. We propose to uphold the appeal 
and order that the decision of the Commission be 
quashed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1324 of 1986. 

Between Silver Chain Nursing Association Inc, Appellant 
and the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner O.K. Salmon. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 12th day of February 1987 and having 
heard Mrs P.E. Bentley on behalf of the appellant and 
Ms S. J. Ardern on behalf of the respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 26th day of February 
1987 wherein the Full Bench unanimously upheld the 
appeal and gave reasons therefor, it is this day, the 26th 
day of February 1987 ordered that:— 

1. The appeal be upheld; and 
2. The decision of Commissioner J.A. Negus 

issued on the 17th day of December 1986 in matter 
No. CR744 of 1986 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1013 of 1986. 

Between State School Teachers' Union of Western 
Australia (Incorporated), Appellant and Hon 
Minister for Education, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 
The 12th day of December 1986. 

Mr A.D. Lucev on behalf of the appellant. 
Mr G.M. Overman (of Counsel) on behalf of the 

respondent. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Government School Teachers' 
Tribunal is constituted as part of the Commission under 
Part IIA of the Industrial Relations Act 1979. It has 
exclusive jurisdiction to enquire into and deal with: 

(i) any industrial matter relating to a teacher, a 
group of teachers or teachers generally; and 

(ii) any matter concerning the interpretation or 
application of any Act or regulation governing 
the service of a teacher, a group of teachers or 
teachers generally or concerning any inequity 
arising out of the application of any such Act or 
regulation. 

[section 78 (1) (a).] 
and to hear and determine: 

(i) ... 
(ii) . . . 
(iii) an appeal by a teacher against any punishment 

for alleged misconduct imposed on him under 
the Education Act 1928 other than a punish- 
ment that is a reprimand or a fine that does not 
exceed $50.00; 

(iv) . . . 
[section 78 (1) (b).] 

A matter may be referred to the Tribunal under section 
78 (1) (a) (ii) by the Minister for Education or an 
organisation or by both. An appeal may be referred to 
the Tribunal under section 78 (1) (b) by the teacher 
concerned or an organisation on his behalf. By virtue of 
section SOB the provisions of Division 2 of Part II of the 
Act that apply in relation to the exercise of the jurisdic- 
tion of the Commission constituted by a Commissioner 
are imported as may be appropriate to the exercise of 
jurisdiction by the Tribunal, except that section SOB (2) 
(b) provides that section 49, which deals with appeals to 
the Full Bench from any decision of the Commission — 

. . . shall not apply to a decision of the Tribunal 
on an appeal under section 78 (1) (b). 

By implication there is no restriction on a right of 
appeal from a decision of the Tribunal on a matter dealt 
with under section 78 (1) (a). 

Before the Full Bench is a matter which according to 
the notice of appeal is an appeal against the decision of 
the Commission constituted by the Government School 
Teachers' Tribunal given on the 23rd day of September 
1986 in matter No. TCR12 of 1986 (66 WAIG 1874). On 
that date the Tribunal issued orders in these terms: 

1. That the appeal by Mr G.B. Pryce against the 
punishment imposed on him for alleged misconduct 
under the Education Act 1928, be dismissed. 

2. That the determination by the Director- 
General of Education pursuant to section 7C (12) of 
the Education Act 1928 that Mr G.B. Pryce is guilty 
of misconduct for the purposes of section 7C (2) of 
the aforesaid Act, be confirmed. 

3. That the order of the Director-General of 
Education that Mr G.B. Pryce be transferred at his 
own expense to Carnarvon Senior High School at 

the end of the third school term, 1986 pursuant to 
section 7C (12) (a) (iv) of the Education Act 1928 be 
confirmed subject to the following modification 
namely that in the event of Mr G.B. Pryce being 
transferred by the Director-General of Education to 
another school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.B. Pryce shall not exceed the expenses which 
he would have incurred in transferring from Tom 
Price to Carnarvon. 

The appellant is the State School Teachers' Union of 
Western Australia (Incorporated) and the respondent is 
the Hon Minister for Education, those parties being 
respectively claimant and respondent in the proceedings 
before the Tribunal in matter Nod. TCR12 of 1986. It is 
claimed by the respondent that the appeal is incompetent 
because of the provisions of section SOB (2) (b) and that 
the Full Bench is without jurisdiction to deal with it. 

The essential facts concern Mr Pryce, a teacher at Tom 
Price District High School, who was convicted on his 
own plea of possession of pipes or other utensils for use 
in connection with the smoking of a prohibited plant 
contrary to the Misuse of Drugs Act 1981. Following an 
enquiry the Director-General of Education found him 
guilty of misconduct pursuant to section 7C (2) (e) of the 
Education Act 1928 and imposed punishment under the 
Act, other than a reprimand or fine, that is, he deter- 
mined that Mr Pryce be transferred at his own expense to 
another school, that being a penalty provided pursuant 
to section 7C (12) (a) (iv) of that Act. The claimant 
disputed the interpretation of the Director-General as to 
what constituted misconduct under section 7C (2) (e) of 
the Education Act and the determination based on that 
interpretation which it considered inequitable. The 
claimant made application to the Commission and a 
conference was held in accordance with section 44 but- 
the parties were unable to settle their disagreement and it 
became necessary to refer the matter of disagreement to 
the Tribunal for hearing and determination in 
accordance with section 44 (9). Mr Lucev, who repre- 
sented the claimant, prepared and proposed the 
following schedule as the basis of the claimant's 
application to the Tribunal: 

Following an inquiry pursuant to section 7C (3) of 
the Education Act 1928, the Director-General has 
found Geoffrey Pryce, a teacher at Tom Price 
District High School, guilty of misconduct pursuant 
to section 7C (2) (e) of that Act. The Director- 
General determined that Pryce should be trans- 
ferred at his own expense to Carnarvon Senior High 
School. This punishment was imposed pursuant to 
section 7C (12) (a) (iii) of the abovementioned Act. 

The applicant applies to the Tribunal — 
(a) pursuant to section 78 (1) (a) (ii) of the 

Industrial Relations Act 1979, to enquire 
into and deal with the interpretation of 
"misconduct" in section 7C (2) of the 
Education Act 1928, with particular 
reference to its meaning for the purposes 
of section 7C (2) (e), in the circumstances 
of Pryce's case; 

and 
(b) pursuant to section 78(1) (b) (ii) {sic) of the 

Industrial Relations Act 1979, to hear and 
determine an appeal against the punish- 
ment for alleged misconduct imposed on 
Geoffrey Pryce under the Education Act 
1928. 

This was somewhat at variance with the following 
memorandum which constituted the matters for hearing 
and determination by the Tribunal in accordance with a 
formal determination by Martin C. who convened the 
conference. That memorandum was in these terms: 

The claimant on behalf of Geoffrey Pryce, a 
teacher, employed at the Karratha {sic) District High 
School, appeals against the punishment imposed on 
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him for alleged misconduct under the Education Act 
1928 on the grounds that: 

(a) the conduct of the aforesaid teacher, the 
cause of the said punishment was not 
misconduct for the purposes of section 7 
(c) (2) (e) (sic) of the Education Act 1928 

and 

(b) the punishment imposed by the 
respondent is accordingly unjustified and 
unnecessary. 

The respondent denies the appeal wholly. 

It is evident from Mr Lucev's schedule that the 
claimant sought or intended to invoke the jurisdiction of 
the Tribunal pursuant to section 78 (1) (a) (ii) as well as to 
appeal against the punishment for alleged misconduct 
imposed on Mr Pryce pursuant to section 78 (1) (b) (iii), 
although, in contrast, the schedule to the claimant's 
original application comprised mainly assertions of fact, 
albeit the issue of interpretation and the application of 
section 7C (2) (e) was raised along with a question of the 
inequity of punishment for the alleged misconduct. 
Plainly the interpretation of section 7C (2) (e) which the 
Director-General of Education reached was the 
foundation of his determination that Mr Pryce be 
punished and was obviously a matter which attracted the 
Tribunal's consideration for, as it will be seen, in 
deciding to dismiss the appeal against the punishment the 
Tribunal also confirmed that determination. 

At page 3 of its published reasons (not yet reported) 
the Tribunal described the matter of disagreement which 
it had before it as: 

... in essence an appeal for the purposes of 
section 78 (1) (b) (ii) of the Industrial Relations Act 
1979 and the Tribunal and the parties treated it as 
such. 

If that be a proper description then section SOB would 
prohibit any appeal. The claimant claims that the 
Tribunal is wrong and it submits that at all times there 
was, as a separate matter before the Tribunal, the 
question of interpretation of "misconduct" for the 
purposes of section 7C (2) (e) of the Education Act. 
According to the submission each of the matters before 
the Tribunal were discrete matters and an appeal lies in 
respect of the matter of interpretation. 

As we have said it was the evident intention of the 
claimant to pursue separate claims and there is some 
attraction in attempting to isolate part of the case before 
the Tribunal as a matter concerning interpretation 
separate and apart from an appeal against punishment 
per se if that would enable the finding in relation to 
misconduct to be reviewed. The claimant cannot be 
deprived of any rightful opportunity to challenge on 
appeal the way in which the Tribunal has dealt with the 
matter of interpretation, but of course there is no appeal 
if the true nature of the matter before the Tribunal was 
an appeal pursuant to section 78 (1) (b) (iii). 

By virtue of the formal reference of the matter to the 
Tribunal in accordance with section 44 (9), the Tribunal 
was required to hear and determine the appeal against 
punishment on the grounds set out in the memorandum 
formulated by Martin C. who subsequently sat as 
Chairman. In granting relief the Tribunal was not 
restricted to the specific claim [section 26 (2)] but in form- 
and substance the matter before the Tribunal was, in our 
view, an appeal against punishment for alleged 
misconduct and is so described in its decision which also 
confirms the determination of the Director-General that 
Mr Pryce was guilty of misconduct for the purposes of 
section 7C (2) of the Education Act, and the punishment 
imposed. According to the stated grounds the proposed 
appeal is confined to matters relating to the question of 
interpretation but, in our opinion, the prohibition 
against appeals from a decision of the Tribunal on an 
appeal under section 78 (1) (b) may not be circumvented 
by pleadings which profess to show that an allegation of 
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misconduct for which punishment was imposed 
depended upon a wrong interpretation of the provisions 
in the Education Act. 

This appeal has raised for the first time questions as to 
the operation of the powers exercisable under section 78 
in relation to section SOB, and we reserved for considera- 
tion the matter of the competence of the appeal after 
hearing submissions from Mr Lucev and Mr Overman 
(of Counsel) who appeared for the respondent. Because 
of the broad terms in which the Tribunal may enquire 
into and deal with "any matter concerning the inter- 
pretation . . .", while, in contrast, an appeal lies against 
"punishment for alleged misconduct", we entertained 
the proposition put forward by Mr Lucev that there were 
two severable matters at all times before the Tribunal and 
that an appeal lies in respect of interpretation referrable 
to the exercise of jurisdiction pursuant to section 78 (1) 
(a) (ii). After anxious consideration we have decided to 
reject that proposition because the true character of the 
decision in respect of which the appeal has been 
instituted is, as it seems to us, a decision of the Tribunal 
on an appeal under section 78 (1) (b) and section SOB (2) 
(b) bars appeal. For the foregoing reasons we propose 
that the appeal be dismissed as incompetent. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1013 of 1986. 

Between State School Teachers' Union of Western 
Australia (Incorporated), Appellant and Hon 
Minister for Education, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 25th day of November 1986 and having 
heard Mr A.D. Lucev on behalf of the appellant and Mr 
G.M. Overman (of Counsel) on behalf of the respondent 
and the Full Bench having reserved judgment on the 
matter and judgment being delivered on the 12th day of 
December 1986 wherein the Full Bench found that the 
appeal was incompetent and should be dismissed and 
gave reasons therefor, it is this day, the 12th day of 
December 1986 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Unions — declarations made 

under section 71 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 134 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application to the Full Bench for a 
declaration under section 71 of the Act that the rules 
of the Seamen's Union of Australia, West Australia 
Branch and its Counterpart Federal Body relating to 
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the qualifications of persons for membership and 
prescribing the offices which shall exist within the 
Branch are deemed to be the same. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Declaration. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of March 1987 and having heard 
Mr W.G. McNally and with him Mr W.T. Wood on 
behalf of the Seamen's Union of Australia, West 
Australia Branch, there being no other party desiring to 
be heard in respect of the application, and the Full Bench 
having considered the application, it is this day, the 3rd 
day of March 1987 declared that the rules of the West 
Australian Branch of The Seamen's Union of Australia 
relating to the qualifications of persons for membership 
of the Branch and prescribing the offices which shall 
exist within the Branch are deemed, for the purposes of 
section 71 of the Industrial Relations Act 1979, to be the 
same as the rules of the said union relating to the 
corresponding subject matter. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

COMMISSION IN COURT 
SESSION — 

Appeals against decision of 
Boards of Reference — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1307 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Appellant 
and Administrator, Royal Perth Hospital, 
Respondent. 

Before the Commission in Court Session. 
Mr Commissiner G.L. Fielding, 
Mr Commissioner O.K. Salmon, 

and Mr Commissioner J.A. Negus. 
The 10th day of March 1987. 

Mr D.P. Hill on behalf of the Appellant. 
Mr J.F. Flood on behalf of the Respondent. 

Reasons for Decision. 
COMMISSIONER FIELDING: This is the unanimous 
decision of the Commission in Court Session. 

The Hospital Salaried Officers' Award 1968 Clause 
13.—Hours provides that personnel covered by that 
Award are to work their ordinary hours of 37 Vi per week 
over five consecutive days. However, the Award also 
provides that personnel "who on 13 March 1979, are 
employed to work their ordinary hours on four days of 
the week" may continue to do so and any change to that 
arrangement is to be agreed between the Hospital 
Salaried Officers' Association and the relevant 
employer, or failing that "as determined by a Board of 
Reference". 

Four medical laboratory technologists employed at the 
Blood Bank of the Royal Perth Hospital currently work 
their ordinary hours over an eight shift fortnight, 

comprising four shifts per week of either nine hours and 
15 minutes or nine hours and 30 minutes. This arrange- 
ment has apparently existed since 1973, although 
whether the four technologists concerned were employed 
on that basis on 13 March 1979 is not clear. The Hospital 
now desires to change that arrangement to a nine day 
fortnight by shortening the length of the working day to 
eight hours and 20 minutes. The principle objective of 
the change is to provide for more flexibility in rotating 
staff on shift work and to overcome the two hour overlap 
between the change of shifts. 

The parties could not reach agreement on the matter 
and it was referred to a Board of Reference. The Board 
of Reference by a majority concluded that the Hospital's 
proposal would make "better use of its staff resources" 
and so approved the change in hours proposed by the 
nine day fortnight roster. The Board concluded that 
"one extra day shift per fortnight would allow greater 
exploitation of equipment that can only be used during 
the day time, would release additional human resources 
during the day shift for research purposes, would allow 
continual and ongoing training of MLTs and would 
better allow the hospital to efficiently manage its human 
resources" [see (1986) 66 WAIG 1982], 

The Appellant now challenges that conclusion on 
eight, originally nine, grounds. In essence its complaint is 
that the Board's conclusions were not supported by the 
evidence, or alternatively it failed "to give due considera- 
tion" to the evidence produced by the Association so 
that its findings were in effect against the weight of the 
evidence. The Appellant's case was that the current shift 
arrangements were working satisfactorily, the two hour 
overlap between shifts necessitated by the long shifts was 
not inefficient as the Hospital had claimed, nor were the 
staff suffering as a result of the long hours, but they 
would suffer undue stress if the roster was changed in the 
way proposed. Furthermore, the benefits said to result 
from the change were illusory. Moreover, the fact that 
the haematology analyser was used only in the day time 
and not during the afternoon or night shifts was the 
result of a policy decision by the Hospital. A change of 
that policy, rather than the change of shift arrangements, 
would lead to greater utilisation of the equipment. 

The principles governing appeals of this nature are well 
known and do not bear repetition on this occasion. It is 
sufficient to note that section 48 (12) of the Industrial 
Relations Act requires that they be heard and determined 
on the basis of the facts as found by the Board and 
recorded in the memorandum required to be filed by it, 
rather than on the basis of all the evidence produced 
before the Board. As was noted by the Commission in 
Court Session in Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, and Timcast Ply 
Ltd (1984) 64 WAIG 2138 the right of appeal from the 
decision of the Board of Reference is somewhat limited. 
This is because of the special and informal role Boards of 
Reference have in resolving industrial conflict. 

In our view there is no substance in any of the 
Appellant 's grounds of appeal. Plainly there was ample 
evidence, if only from Dr Davis, a haematologist, with 
responsibility for staffing matters at the Blood Bank. He 
explained how it was that the roster changes would result 
in two extra staff days a week without increasing the 
individual's workload, and how these additional staff 
resources would be used for the benefit of the Hospital 
and its patients through greater flexibility in rostering 
arrangements and increased opportunities for on-going 
training. His assessment differed from that of the 
technologists but that does not make his assessment 
wrong. It was the Board's function to resolve the 
conflicting opinions and assessments and it did that by 
accepting, albeit not to the Association's liking, the 
assessment of Dr Davis. Simply because the Board did 
not accept, or was not persuaded by what the 
Association and its witnesses had to say, it does not 
follow that the Board failed to give due recognition or 
consideration to that evidence. Indeed on this occasion 
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the Board in its published determination recited in some 
detail the Association's arguments and it is fair to assume 
therefore that the majority in reaching their conclusion 
were well aware of its case. It may be, as the Appellant 
contends, that the existing arrangement was working 
satisfactorily but the real question before the Board was 
whether by the changes proposed the existing arrange- 
ments could be improved upon. The Board's assessment 
was that they could because of the better use of staff 
resources. That conclusion was clearly open, if not 
inevitable, on the evidence of Dr Davis whose assessment 
the majority of the Board appeared to have preferred as 
was their prerogative. 

For the foregoing reasons we would dismiss the 
appeal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1307 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Appellant 
and Administrator, Royal Perth Hospital, 
Respondent. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the appellant 
and Mr J.F. Flood on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the appeal be and is hereby dismissed. 

Dated at Perth this 10th day of March 1987. 
By the Commission in Court Session. 

(Sgd) G.L. FIELDING, 
[L.S.] Commissioner. 

COMMISSION 
IN COURT SESSION — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 549 of 1986. 

Between Hon Minister for Education and Another, 
Applicants and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicants and 
Mr C.E. Butcher on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the State Research Stations, Agricultural 
Schools and College Workers Award 1971 Award 
No. 23 of 1971 be varied in accordance with the 
following Schedule and that such variation shall 

have effect from the beginning of the first pay 
period commencing on or after the 3rd day of April 
1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete 17.—Accommo- 

dation and re-number following clauses accordingly. 
2. Clause 17.—Accommodation: Delete this clause 

and re-number following clauses accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 559 of 1986. 

Between Hon Minister for Transport, Applicant and 
Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers and Another, 
Respondents. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Mr P. A. Rix and with him Mr W.T. Wood on behalf of 
the respondents, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Outstation Pilot Crews — Harbour and 
Light Department Award 1981 Award No. 4 of 1981 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Clause 

18.—Accommodation of this clause and re-number the 
remainder as follows: 

18.—Uniform 
19.—Travelling Allowance 
20.—Notification of Weekend Work Requirements 

2. Clause 18.—Accommodation: Delete this clause 
and re-number subsequent clauses accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1295 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Commissioner for 
Public Health, Respondent. 

Order. 
HAVING heard Ms S. Jackson on behalf of the 
Applicant and Mr J.F. Flood on behalf of the 
Respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the "Health Workers — Community and 
Child Health Services" Award No. 21 of 1979 as 
varied, be further varied in accordance with the 
following schedule and that such variations shall 
have effect as from the beginning of the first pay 
period commencing on or after the dates specified 
therein. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 20.—Wages: Delete this clause and insert in 

lieu:— 
20.—Wages. 

The minimum weekly rate of wage payable to 
employees covered by this award shall be as it is set 
out hereunder with the rates prescribed in Column A 
to operate from the beginning of the first pay period 
to commence on or after 1 January 1987 and the 
rates precribed in Column B to operate from the 
beginning of the first pay period to commence on or 
after 1 July 1987: 

Total Wage 
Per Week 

$ 
Column Column 

(1) Health Worker A B 
1st six months of 
employment 304.70 
2nd six months of 
employment 314.30 
2nd year of employment 324.80 
Thereafter 337.20 

(2) Health Worker (Special) 356.10 361.20 
(3) Regional Liaison Officer 

1st year of employment 381.80 387.20 
2nd year of employment 408.10 414.00 
3rd year of employment 434.70 440.90 

(4) Junior Employees: Junior 
employees shall receive the 
following percentage of the 1st 
year rate: 

% 
Under 17 years of age 73 
Under 18 years of age 81 
Under 19 years of age 87 

(5) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 24 December 1983, or otherwise vary 
the conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the 
Commission, after that date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1296 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Honourable 
Minister for Health, Respondent. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr J.F. Flood on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Ward Assistants (Mental Health 
Services)" Award No. 35 of 1966 as varied, 
consolidated and varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 26.—Wages. 
(1) Delete paragraph (a) of subclause (1) of this clause 

and insert in lieu: 
(a) At 19 years of age and over $ 

1st year 295.30 
2nd year 304.70 
3rd year 314.30 

(2) Delete subclause (2) of this clause and renumber 
subclauses (3), (4), (5) and (6) as ((2), (3), (4) and (5) 
respectively. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 561 of 1986. 

Between Hon Minister for Works and Water Resources, 
Applicant and Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and Others, 
Respondents. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Ms S. Jackson on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award 1981 Award No. 15 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete Clause 

40.—Fixation of Rent for Quarters, and re-number the 
remainder as follows: 

40. —Apprentices 
41.—Deduction of Union Subscriptions 
42.—Trade Union Training Leave. 

2. Clause 40.—Fixation of Rent for Quarters: Delete 
this clause and re-number subsequent clauses 
accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 557 of 1986. 

Between Hon Premier of Western Australia and 
Others, Applicants and Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicants and 
Ms S. Jackson on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers (Government) 
Award 1975 Award No. 32 of 1975 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 11.—Special Rates and Provisions: Delete 

subclause (7) of this clause and re-number following 
clauses accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 679 of 1985. 

Between the Western Australian Police Union of 
Workers, Applicant and the Honourable Minister 
for Police, Respondent. 

No. 214 of 1986. 

Between the Western Australian Police Union of 
Workers, Applicant and the Honourable Minister 
for Police, Respondent. 

Before the Commission in Court Session. 
Senior Commissioner G.G. Halliwell, 

Mr Commissioner G.J. Martin, 
and Mr Commissioner G.L. Fielding. 

The 7th day of November 1986. 

Mr P.I.E. Stingemore and with him Miss H.R.R. 
Puriri on behalf of the Applicant. 

Mr J.D. Miller on behalf of the Respondent. 
Mr J.A. Spurling on behalf of the Minister for 

Industrial Relations as Intervenor. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Session. 

The Western Australian Police Union of Workers has 
made application to amend the Police Award No. 2 of 
1966 as varied, and the Aboriginal Police Aides Award 
No. 31 of 1979 as varied, to reduce the ordinary hours of 
work from 40 to 38 per week for those in the police force. 

The claims, particularly that affecting the Police 
Award, have a somewhat unusual history. The Union 
lodged its claim to amend the Police Award in August 
1985. In February 1986 the then Minister for Police 
wrote to the Union formally notifying it "that agreement 
has been reached for the implementation of a 38-hour 
week for police officers on terms agreed to between the 
Union and the Office of Industrial Relations". At the 
same time the Minister noted that it was "particularly 
pleasing" that the agreement had been reached "as it 
complements the Government's initiative in providing 
optional early retirement on favourable terms and its 
commitment to substantial (sic) increase in police 
numbers as important measures which have the 
consequence of improving actual conditions of service in 
a stressful and demanding profession". 

The terms then agreed between the parties provided 
that the shorter working week was to be effective from 1 
January last. Police officers were to continue to work 40 
hours per week but with two hours per week accruing as 
time off, to be taken in association with annual leave. 
This was seen as being the least costly method of intro- 
ducing the shorter working week. In order to meet 
increased demands imposed upon the police force by the 
America's Cup defence, it was agreed that time off 
accrued during this year would be deferred until the 
relevant police officer completed his service with the 
force. Moreover, no accrued time off was to be taken 
until the beginning of 1988. The parties also reached 
agreement on adjustments to other conditions of work in 
order to minimise the cost impact of the shorter working 
week. 

The Commissioner of Police says that to implement 
the shorter working week in the way the parties had 
agreed and maintain services to the community at their 
present level, will require an additional 172 police 
officers. He indicated that the police force was already 
working under stress and taxed to the limit. He could not 
therefore see that there was any alternative but to reduce 
services to the public unless there was an increase in 
manpower of the order indicated. 

The parties set about to reduce their agreement into a 
formal document. Such a document though settled was 
never executed, apparently because of Government 
concern that the shorter working week would reduce 
"effective police numbers by approximately 170" at a 
time when the Union was suggesting there were too few 
police. In consequence, on 30 September last the current 
Minister for Police noting that the Union was seeking a 
38 hour week on the basis of accrued time off being taken 
in association with annual leave, notified the Union 
"that Cabinet has decided not to agree at this stage to 
your Union's request for a 38 hour week". 

The Government does not question the industrial 
merits of the Union's claim nor does it suggest that the 
claim is outside the Commission's Principles concerning 
the reduction of standard hours to 38 per week. Rather, 
it says that it cannot at this time afford the 2.1 million 
dollars necessary to implement the claim as agreed. The 
Government points to factors adversely affecting the 
national and State economies which require a restraint in 
government spending. The Minister for Industrial 
Relations, intervening on behalf of the State, submitted 
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through his agent that it was contrary to the public 
interest for the Government to incur expenditure on this 
claim when there were more demanding priorities for the 
limited funds at the Government's disposal. The Govern- 
ment therefore proposed that these applications be 
adjourned for a period of six months or thereabouts, in 
order to see if the costs associated with the introduction 
of the shorter working week could not be further reduced 
and in the hope that the economy might improve to such 
an extent as would allow the Government to consent to 
the claim. 

No one seriously questioned the proposition that the 
industrial merits of the claims were with the Union and 
we agree that they are. The Union was unequivocally 
promised a 38 hour working week for police officers 
effective from the beginning of this year by the then 
Minister of Police. Indeed, it seems some of the matters 
agreed between the parties as a means of reducing the 
cost of implementing the shorter working week have 
already been put into effect. Not only does the Union 
have the benefit of a previous agreement in its favour, it 
can point with some justification to a standard working 
week of 38 hours in the Federal, New South Wales, 
Victorian and South Australian police forces. In the 
past, conditions of employment of the police force in this 
State have at least had a loose nexus with those obtaining 
in the Victorian police force. That has been used in the 
recent past to deny the Union a claim for increased 
annual leave. Moreover, the great majority of employees 
in this State now would enjoy a standard working week 
of 38 hours. Indeed, there are very few employees in the 
government sector who have a standard working week in 
excess of 38 hours. The police force has often been 
likened to the fire brigade, ambulance service and 
nursing profession as being the providers of essential 
services to the State. In this category, only the members 
of the police force remain without a 38 hour week. The 
evidence of the Commissioner of Police is that the police 
force is already working under stress and if anyone is 
entitled to a shorter working week we think members of 
the police force have a better claim than anyone. 

It is clear enough, as the agent for the Minister for 
Industrial Relations has rightly pointed out, that the 
Commission in its deliberation is bound not merely to 
have regard for the interests of the persons immediately 
concerned with any claim but also where appropriate, for 
the interest of the community as a whole. In so doing, the 
Commission is to take into consideration, to the extent 
relevant, the state of the national economy, the state of 
the economy of Western Australia, the capacity of the 
employer to bear the cost of improved conditions of 
employment and the likely effects of the improved 
conditions on the national and State economies, on the 
level of employment and on inflation. We acknowledged 
that both the national and State economies have seen 
better times and that the circumstances are such as to call 
for a restraint in government spending. Furthermore, we 
acknowledge that the Government whether in its 
capacity as an employer or otherwise, does not have 
unlimited financial resources; it has to look to tax payers 
for its revenue and there is a limit to what they can 
reasonably be expected to pay. The consequence is that 
governments like any other employer are required to 
determine spending priorities. Where because of those 
priorities the Government is unable to meet the demands 
of its employees giving rise to an industrial dispute, the 
law of the land is such that it falls the lot of the Industrial 
Relations Commission to resolve that conflict according 
to the principles outlined. 

To accede to the claim in the terms in which it is made, 
that is, to enforce the previous agreement made between 
the parties, involves a measure of retrospectivity and an 
imposition on the State finances which we consider not 
to be in the public interest. Furthermore, there would be 
insufficient time to recruit and train the necessary 
additional staff even were the money available to fund 
that additional staff. On the other hand, if we were to 
postpone the matter indefinitely as the Government 
proposes, there would, in our opinion, be justifiable 

grounds for discontent amongst an industrially 
responsible group in the government sector. The 
justification comes from a denial of that which they were 
unequivocally promised by the Government; a denial 
which moreover, is brought about largely through their 
willingness to put the special needs of the State at this 
time above their own interests. The Industrial Relations 
Act exhorts parties to industrial disputes to settle their 
differences by conciliation. Unlike many other 
employees in the government sector the police force did 
not embark upon a course of industrial action to achieve 
their aims but as the Act requires on a conciliatory course 
and reached agreement with their employer. We do not 
consider it consistent with community interest that we 
should be seen to endorse an action which undermines 
the foundation on which the Industrial Relations Act is 
built. Furthermore, if as seems accepted, members of the 
police force are working under stress and the justifica- 
tion for a shorter working week is to provide more leisure 
time in order to relieve stress, then the sooner the claim is 
granted the better, not only for individual members of 
the police force but for the community as a whole. 

Whilst the Government has a duty to the community at 
large it also has a duty to its workforce as an employer. 
The Budget Papers tendered to us during the course of 
these proceedings suggest that in the 1985/86 fiscal year 
the Government has estimated expenditure to be in the 
order of three thousand million dollars. The cost of 
implementing the Union's claim, at least in the first year, 
is said to be in the order of 2.1 million dollars or 
approximately 2.3 per cent of the total labour cost for the 
police force. Although the cost is not inconsiderable we 
cannot think that the circumstances are such that some 
accommodation could not be made for these claims in 
the not too distant future by a variation of the Govern- 
ment's spending priorities. 

We therefore indicate that we are prepared to amend 
the Police Award to provide for an ordinary working 
week of 38 hours effective from 1 January next year. We 
would propose that it be implemented by the cheapest 
method, that is, by the taking of accrued time off in 
association with annual leave and which in the Commis- 
sion's view is a meaningful method if implementing 
increased leisure time (see: Amalgamated Metal 
Workers' and Shipwrights' Union of Western Australia 
v. State Energy Commission 61 WAIG 481 at p. 484). 
Although the Government suggested that the import of 
the Union's claim was for a 38 hour week to be 
implemented in this way, the evidence suggests that it was 
something the Government desired because it was in fact 
the cheapest method of implementing the change. The 
result will be that no time off will commence to accrue 
until the beginning of next year and no time off work will 
be taken on the basis of any accrual until the beginning of 
1988 at the earliest. That timing should give the Govern- 
ment an opportunity to re-assess its financial priorities in 
the next budget and the Commissioner of Police the 
opportunity to make the necessary working arrange- 
ments in order to maintain an effective and efficient 
police force. If, as seems likely, there will be a need to 
recruit extra manpower the timing should enable that to 
be put in hand well before the extra manpower will be 
required. The precise details of the amendments to the 
Award are to be settled by the parties before Fielding C. 
In the meantime the parties are requested to endeavour 
to settle a minute on the basis of our decision in this 
matter. 

Although little or no argument was put by any of the 
parties with respect to aboriginal police aides, what we 
have said in respect of the 38 hour week for police 
officers would seem to apply with equal force to the 
aboriginal police aides. We would therefore indicate that 
we are prepared in principle to endorse the application 
made on their behalf, subject to proof of the necessary 
cost minimisation. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 679 of 1986. 

Between the Western Australian Police Union of 
Workers, Applicant and the Honourable Minister 
for Police, Respondent. 

Order. 
HAVING heard Mr P.I.E. Stingemore and with him 
Miss H.R.R. Puriri on behalf of the Applicant, Mr J.D. 
Miller on behalf of the Respondent and Mr J. A. Spurling 
on behalf of the Minister for Industrial Relations as 
Intervenor, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Police Award 1965 as amended and 
consolidated, be further amended in accordance 
with the following Schedule and that such variation 
shall have effect on and from the 1st day of January 
1987. 

Dated at Perth this 16th day of December 1986. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after 33.— 

Disturbance Allowance insert 34.—Effect of 38-Hour 
Week. 

2. Clause 18.—Hours of Duty: Delete subclauses (1) 
and (2) of this clause and insert in lieu — 

(1) (a) The ordinary hours of duty for employees 
under this Award shall be 38 to be worked in any 
five days per week in accordance with the provisions 
of this Award. 

(b) Notwithstanding the above, from 1 January 
1987 the ordinary hours of duty actually worked 
shall be 40 hours per week to be worked eight hours 
per day. 

(c) For each ordinary day worked employees shall 
accrue 24 minutes to be taken as accrued paid time 
off. Such accrued paid time off shall accumulate to 
a maximum of 12 days in each 12 month period. 

(d) Such 12 Accrued Days Off shall be taken in 
conjunction with a period of Annual Leave. 

(2) (a) Subject to paragraph (b) of this subclause 
the ordinary hours of duty at a centre shall be 
worked in three shifts as set out hereunder and 
which shall rotate weekly. There shaU be two alter- 
native third reliefs, one to be known as the Night 
Relief and the other as the Alternative Night Relief. 

1. First Relief — Starting Times — 6.00 a.m., 
7.00 a.m., 8.00 a.m. or 9.00 a.m. 

2. Second Relief — Starting Times — 2.00 
p.m., 3.00 p.m. or 4.00 p.m. 

3. Third Relief — 
Night Relief — Starting Times — 10.00 
p.m., 11.00 p.m. or 12 midnight. 
Alternative Night Relief — Starting Times 
— 6.00 p.m., 7.00 p.m. or 8.00 p.m. 

(b) Employees working pursuant to the pro- 
visions contained in paragraph (a) of this subclause 
are subject to the following conditions: 

(i) The employees' designated starting time 
for each relief to remain the same through- 
out the entire week they are rostered to 
work. 

(ii) Each relief shift must rotate weekly. 
(iii) Only one type of relief shift, including 

Night Relief and Alternative Night Relief, 
is to be worked by an employee in a 
rostered week. 

(iv) Employees required to work the Alterna- 
tive Night Relief shall be drawn only from 
the Third Relief Roster. 

(c) The commencing and finishing times of these 
reliefs may be varied by agreement between the 
Commissioner and the Union. 

3. Clause 21.—Annual Leave: Delete paragraph (c) of 
subclause (1) of this clause and insert in lieu — 

(c) (i) By mutual consent of the employer, the 
employee and the Union, annual leave 
may be taken in not more than two 
periods. 

(ii) Where annual leave is taken in two periods 
the first period which is taken in conjunc- 
tion with the Accrued Days Off must not 
be less than 14 days. The second period of 
annual leave shall not be less than 28 days. 

4. Clause 34.—Effect of 38-Hour Week: Immediately 
after Clause 33.—Disturbance Allowance insert the 
following — 

34.—Effect of 38-Hour Week. 
(1) Payment of Accrued Leave on Termination: 

(a) Employees who resign or retire from the 
force after 1 January 1987 and have 
accumulated Accrued Day(s) Off and have 
not taken those days off, shall be paid at 
the member's ordinary rate of pay the total 
accumulated hours on termination. 

(b) Employees who terminate their employ- 
ment and have taken Accrued Day(s) Off 
for which no entitlement has accrued shall 
have their wages reduced on termination 
by the total hours for which payment has 
been made out but for which the employee 
had no entitlement toward those Accrued 
Day(s) Off. 

(2) Accrued Leave Taken in Conjunction with 
Annual Leave: Where the Accrued Days Off are 
being taken in conjunction with a period of annual 
leave in accordance with Clause 18 (1) (d) of this 
Award the first 16 days (which includes four weekly 
leave days) shall be designated as being the Accrued 
Days Off. 

(3) Payment for Working on Accrued Day Off: 
An employee who is required to return to work on 
an Accrued Day Off shall be paid as a minimum 
payment at overtime rates three hours plus one hour 
for travelling. This provision shall not apply to 
commissioned officers. 

(4) Commissioned Officers: 
(a) Notwithstanding that commissioned 

officers do not work fixed hours, from 1 
January 1987 for each ordinary day 
worked commissioned officers shall 
accrue 24 minutes to be taken as accrued 
paid time off. Such accrued paid time off 
shall accumulate to a maximum of 12 days 
in each 12 month period. 

(b) Where a commissioned officer is required 
to work on an Accrued Day Off an 
alternate Accrued Day Off shall be 
granted. Such alternate Accrued Day Off 
shall be taken at a time convenient to both 
the employee and the Police Department 
and, unless not practicable, the alternate 
Accrued Day Off will be arranged to be 
continuous with rostered days off. Such 
alternate Accrued Day(s) Off must be 
cleared within the ensuing 12 months 
unless otherwise authorised by the 
Commissioner of Police. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 555 of 1986. 

Between Hon Minister for Prisons, Applicant and 
Western Australian Prison Officers' Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Mr D.J. Cloghan on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gaol Officers' Award, Award No. 12 of 
1968 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

worked. Officers employed at Wooroloo, 
Brunswick and Wyndham who do not live in 
quarters and reside 16 kilometres or more away 
from the Institution shall be paid a travelling 
allowance of $2.20 per shift. 

(b) Officers who were stationed at the Geraldton 
Regional Prison on 3 May 1984, and who by reason 
of the re-location of the facilities thereat to the 
Greenough Regional Prison are transferred to work 
at the Greenough Regional Prison and who do not 
live in quarters shall be paid a travelling allowance 
of $2.20 per shift. 

(10) An Officer who is in charge of and required 
to use explosives shall be paid $2.20 for each shift so 
worked. 

(11) Officers appointed to an Industrial Officer 
position who have completed 12 months or more 
service since the end of their probationary period 
shall be paid the "thereafter" rate from the date of 
appointment to that Industrial Officer position. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 6.—Special Provisions: Delete this clause and 

insert in lieu the following: 
6.—Special Provisions. 

(1) Officers employed at Pardelup Prison Farm 
shall be paid an allowance of $24.00 per annum. 

(2) Officers shall be paid such district allowances 
as are prescribed from time to time for Officers of 
the State Public Service. 

(3) Officers shall receive medical attention as is 
prescribed from time to time in the Prison Act 
Regulations. 

(4) Where an Officer occupies quarters provided 
by the Minister, the Minister shall pay the water 
rates for such quarters. Where the quarters are in an 
area served by the Country Area Water Supply Act 
the Minister shall pay for a reasonable quantity of 
water. Officers stationed and residing in their own 
accommodation north of the 26 degree south 
parallel shall have paid by the Minister a reasonable 
quantity of water. 

(5) An officer who is qualified as prescribed in the 
Prison Act Regulations for promotion to the 
classification of Senior Prison Officer or Principal 
Officer and who has not been appointed to such 
position shall be paid $6.60 per week and $9.80 per 

1 week respectively. 
(6) An officer holding a post basic certificate in 

Mental Health endorsed by the Nurses' Board of 
Western Australia and required to use in the per- 
formance of his duties shall be paid an allowance as 
follows:— 

Per Week 
$ 

(a) six months' study 8.70 
(b) 12 months' study 12.50 

(7) Officers other than Industrial Officers whose 
duties may include driving vehicles, engaged in 
driving duties for more than two hours per shift 
shall be paid an allowance of $2.30 for each shift so 
worked. 

(8) An officer who is delegated to be Officer in 
charge of a shift shall receive $6.60 for each shift so 
worked. 

(9) (a) Officers employed at Pardelup Prison 
Farm, Karnet and Bartons Mill who do not live in 
quarters shall be paid a travelling allowance of 
$2.70, $2.20 and $2.20 respectively for each shift 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 798 of 1985. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant and the Boards 
of Management of Royal Perth Hospital and Sir 
Charles Gairdner Hospital, Respondents. 

Order. 
HAVING heard Mr R.G. Pike on behalf of the applicant 
and Mr J.F. Flood on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Psychiatric Nurses' (Public Hospital)" 
Award No. 14 of 1973 as varied, be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 17.—Rates of Pay and Allowances: Delete this 

clause and insert in lieu: 
17.—Rates of Pay and Allowances. 

(1) The minimum rate of wage per week payable 
to workers under this award shall be as follows: 

Per Week 
$ 

(a) Psychiatric Nurses 
1st year of service 354.90 
2nd year of service 363.90 
3rd year of service 377.30 
4th year of service 387.10 
5th year of service 402.40 

(b) Deputy Charge Nurse 422.90 
(c) Community/Clinic Psychiatric 

Nurse 435.20 
(d) Charge Nurse 453.70 
(e) Superintendent of Nursing 502.30 
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(f) Psychiatric Nursing Aides 
1st year of service 314.40 
2nd year of service 322.00 
Thereafter 330.00 

(g) The rates of pay prescribed herein shall be 
varied to the extent of any addition to or 
subtraction from time to time for males by 
the Western Australian Industrial 
Commission and which on the date of this 
Order is $48.50 per week. 

(2) A Psychiatric Nurse who is in charge of a 
ward, department or floor during the off duty 
period of a Charge Nurse, as defined under the 
Nurses' (Public Hospitals) Award, No. 6 of 1968 as 
varied, shall be paid an allowance equivalent to the 
difference between the ordinary daily rate of a 
Registered General Nurse on the thereafter rate and 
the ordinary daily rate of a first year Charge Nurse 
under the Nurses (Public Hospitals) Award. 

For the purposes of this subclause "off duty 
period" shall mean the period of time between the 
termination of duty on one shift and the commence- 
ment of duty on the next succeeding shift. 

(3) For the purpose of fixing the rate of wage to 
be paid to a worker the employer shall take into 
account previous psychiatric nursing experience. 

(4) In addition to the wages prescribed in this 
award, special allowances as set out in this clause 
shall be paid to:— 

(a) a nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in his/her 
employment. 

Per Week 
$ 

(i) Six months' study 17.00 
(ii) 12 months' study 28.50 

(b) A worker holding a post basic certificate 
endorsed by the Nurses' Board of WA and 
required in his/her employment. 

Per Week 
$ 

(i) Six months' study 9.50 
(ii) 12 months' study 13.20 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 797 of 1985. 

Between West Australian Psychiatric Nurses' Associa- 
tion (Union of Workers), Applicant and the 
Honourable Minister for Health, Respondent. 

Order. 
HAVING heard Mr R.G. Pike on behalf of the applicant 
and Mr J.F. Flood on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Mental Health Nurses Consolidated" 
Award No. 13 of 1947 as varied, consolidated and 
varied be further varied in accordance with the 
following schedule and that such variation shall 

have effect as from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 22.—Rates of Pay and Allowances: Delete this 

clause and insert in lieu: 
22.—Rates of Pay and Allowance. 

(1) The minimum rate of wages per week payable 
to workers under this Award shall be as follows: 

Mental Health Nurse Per Week 
(i) Grade II (Student Nurse) $ 

1st year of service  255.90 
2nd year of service  271.80 
3rd year of service  287.10 
4th year of service  308.70 

(ii) Grade I (Registered 
Nurse) 
1st year of service  354.90 
2nd year of service  363.90 
3rd year of service  377.30 
4th year of service  387.10 
5th year and thereafter ... 402.40 

(iii) Activities Nurse  435.20 
(iv) Community Mental 

Health Nurse 
1st year of service  447.80 
2nd year of service  459.60 
3rd year of service  471.60 
4th year of service  483.50 
A Community Mental 
Health Nurse shall 
commence at the first 
year rate and proceed by 
annual increments to the 
3rd year of service in 
subparagraph (iv) of 
paragraph (a) of 
subclause (1) of this 
clause. 
A Community Mental 
Health Nurse with one 
post basic certificate 
endorsed by the Nurses' 
Board of WA and 
required in his/her 
employment shall 
commence at the first 
year rate and proceed by 
annual increments to the 
4th year of service in 
subparagraph (iv) of 
paragraph (a) of 
subclause (1) of this 
clause. 

(v) Administrative Nurse  453.70 
(vi) Community Mental 

Health Administrative 
Nurse   492.90 

(vii) Community Mental 
Health Nurse with One 
Post Basic Certificate  509.60 

(b) Enrolled Mental Health Nurse 
(i) Student Enrolled Mental 

Health Nurse 
1st year of service  255.90 
Thereafter   271.80 
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Per Week 
$ 

(ii) Registered Enrolled 
Mental Health Nurse 
1st year of service  314.40 
2nd year of service  322.00 
Thereafter   330.00 

(2) (a) Adult Student Nurse 
(i) A student nurse who at the commence- 

ment is 21 years or over shall be paid the 
next highest rate to that applicable to the 
current year of training, during the 
training period. 

(ii) Registered General Nurses undertaking 
training to obtain the Mental Health 
Nurses Certificate shall be paid the rate 
prescribed in the Nurses (Public Hospitals) 
Award 1968 for a 2nd year registered nurse 
for the duration of such training. 

(iii) A student nurse who turns 21 years of age 
during a particular year of training shall be 
paid the next highest rate for the 
remainder of that year of training. On 
completion of that year the student shall 
be paid, for the following year, the next 
highest rate to that applicable to the year 
of training. 

(b) Provided that a registered Enrolled Mental 
Health Nurse, Registered Enrolled Nurse, Mother- 
craft Nurse or Dental Nurse undertaking Mental 
Health Nurse training shall in the first and second 
year be paid at the rate prescribed for 2nd year. 

(c) Notwithstanding subclause (2) (b) of this 
clause the Director may for the purpose of fixing a 
rate of pay for a Registered Enrolled Mental Health 
Nurse, Registered Enrolled Nurse, Mothercraft 
Nurse or Dental Nurse undertaking Mental Health 
Nurse training take into account previous 
psychiatric nursing experience. 

(d) Registered Mental Health Nurses seconded 
from their employer to undertake training to obtain 
the Registered Nurses Certificate shall be paid an 
allowance that is the difference between the rate as a 
student nurse and the ordinary rate for a 2nd year 
Registered Mental Health Nurse. 

(3) Where the employer elects to provide Board 
and/or Lodging the provisions of die Board and 
Lodging (Public Hospitals) Award No. 16 of 1978 
will apply. 

(4) An allowance, equivalent to the difference 
between his or her ordinary daily rate and the 
ordinary daily rate of an Administrative Nurse, shall 
be paid per shift to a Nurse when employed as 
evening or night supervisor at Swanbourne, 
Graylands, Heathcote or Lemnos between the hours 
of 3.45 p.m. and 7.30 a.m. or as the Nurse in charge 
at Whitby between the hours of 3.30 p.m. and 7.00 
a.m. 

(5) An allowance, equivalent to 50 per cent of the 
difference between the ordinary daily rate of a 
Grade 1 nurse in his or her fifth year of service and 
the ordinary daily rate of an administrative nurse 
shall be paid to nurses who at 3.45 p.m. or 11.45 
p.m. take charge of a ward, but this allowance shall 
not be cumulative on the allowance prescribed in 
subclause (4) of this clause. 

(6) (a) For the purpose of fixing the rate of wage 
to be paid to an employee, the Director shall take 
into account previous psychiatric nursing experience 
in hospitals covered by this award and he may take 
into account previous psychiatric nursing experience 
in hospitals not covered by this award. 

(b) Notwithstanding the fixation of a rate by the 
Director pursuant to paragraph (a) of this 
subclause, when determining seniority for the 
purpose of the Government Employees 

(Promotions Appeal Board) Act 1945-60 in the 
promotion of an employee from Grade 1 in 
subclause (1) of this clause, the number of years of 
service with the employer in that Grade shall be 
taken in place of the rate of pay therein prescribed 
and fixed by the Director. 

(7) All ordinary time worked on any shift in 
excess of a spread of 12 hours shall be paid for at the 
rate of time and a half. 

(8) In addition to the ordinary wages prescribed 
in this clause special allowances as set out in this 
subclause shall be paid to — 

(a) A nurse holding a post graduate diploma 
obtained from a recognised college of 
nursing, university or college of advanced 
education and required in his/her employ- 
ment. 

Per Week 
$ 

(i) Six months' study 17.00 
(ii) 12 months' study 28.50 

(b) A nurse holding a post basic certificate 
endorsed by the Nurses' Board of WA and 
required in his/her employment. 

Per Week 
$ 

(i) Six monthly study 9.50 
(ii) 12 monthly study 13.20 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1322 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Board of Management of the Perth Dental 
Hospital, Respondent. 

Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Mr J.F. Flood on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Dental Nurses" Award No. 4 of 1965 
as varied, consolidated and varied be further varied 
in accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 26.—Special Allowances: Delete subclause 

(1) of this clause and insert in lieu: 
26.—Special Allowances. 

(1) Nurses employed in Mobile Clinics: 
(a) Where accommodation is provided in the 

Nurses' home attached to the hospital 
within the district where the clinic is 
working, the allowance per week shall be 
the value of the board and lodging charged 
to the nurses by the hospital plus 40 cents a 
day. 
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(b) When accommodation is not provided in a 
Nurses' Home a nurse shall be recouped 
for reasonable board and lodging 
expenditure actually incurred while per- 
forming official departmental duties. 

(c) A nurse engaged in the metropolitan area 
for employment at dental clinics outside 
the metropolitan area or a nurse who is 
transferred to a dental clinic outside the 
metropolitan area shall be paid an allow- 
ance of $4.00 per week. 

(d) Any employee whose duties require her to 
travel shall be paid at ordinary time rates 
with a maximum of eight hours for any 
one day. 

(e) Any employee whose duties require her to 
travel shall be entitled to first-class 
travelling accommodation at the expense 
of her employer. 

2. Clause 28.—Wages: Delete this clause and insert in 
lieu: 

28.—Wages. 
The minimum rates payable to employees under 

this Award shall be:- 
Per Week 

(1) Student Nurse (Dental) 
First year  184.80 
Second year  236.60 

(2) Dental Nurse 
First year  312.40 
Second year  319.20 
Third year  326.10 
Fourth year  333.70 
Thereafter   346.20 

(3) Charge Nurse (Dental) or 
Clinical Instructor (Dental) 

First year  360.80 
Second year  369.40 
Third year  378.10 
Fourth year  387.90 
Thereafter   396.60 

Provided that experience as a Charge Nurse 
(Dental) shall be counted as experience as a Clinical 
Instructor (Dental) and vice versa. 

Per Week 
$ 

(4) Supervisory Nurse (Dental) 
First year  411.60 
Second year  422.20 
Thereafter   433.90 

(5) Dental Nurse Educator 
First year  480.00 
Second year  492.60 
Thereafter   505.80 

(6) Principal Dental Nurse Educator 
where the establishment of Dental Nurse 
Educators is 10 and under  594.60 
(7) The wages of a dental nurse who holds 
any of the post basic qualifications listed 
hereunder and require in her employment 
shall be increased by the following 
amounts: 

Orthodontia  9.45 
Dental Health  9.45 
Radiography   13.20 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1321 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Prisons and the 
Honourable Minister for Community Services, 
Respondents. 

Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Mr J.F. Flood on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Nurses (Welfare and Corrections)" 
Award No. 3 of 1973 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.l Commissioner. 

Schedule. 
(1) Clause 17.—Allowances: Delete this clause and 

insert in lieu: 
17.—Allowances. 

The following payments shall be made to:— 
Per Week 

$ 
(a) Workers who possess a 

midwifery certificate and who 
care for female inmates 13.20 

(b) Workers who possess a mental 
health certificate 13.20 

(c) Workers who regularly treat YD 
Patients 8.10 

(2) Clause 19.—Wages: Delete this clause and insert in 
lieu: 

19.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission, after that date. 

The minimum rate of wages per week payable 
under this award shall be as follows: 

Per Week 
$ 

(1) Classification: 
Registered General Nurse 

1st year 389.60 
Thereafter 402.40 

Senior Registered General Nurse at 
Bandyup Female Correction Centre 

1st year 420.10 
2nd year 430.70 
3rd year 440.80 

(2) An employee employed for a period of less 
than two weeks shall be deemed to be a casual 
employee and be paid 20 per cent on the rates 
specified in this award. 

(3) If a casual employee is still required at the end 
of two weeks she may be re-employed as a casual 
with payment as aforesaid for another two weeks. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1323 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Applicant and 
the Honourable Minister for Health and Others, 
Respondents. 

Order. 
HAVING heard Ms H. Handmer on behalf of the appli- 
cant and Mr J.F. Flood on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Nurses (Community and Occupational 
Health)" Award No. 26 of 1984 as varied be further 
varied shall be further varied in accordance with the 
following schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1987. 

Dated at Perth this 9th day of March 1987. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
fL.S.l Commissioner. 

Schedule. 
Clause 26.—Wages: Delete this clause and insert in 

lieu: 
26.—Wages. 

(1) Enrolled nurses shall be paid the following 
rates — 

Per week 
$ 

1 st year of experience after registration 325.30 
2nd year of experience after registration 329.80 
3rd year of experience after registration 339.60 
Special Classification 357.30 

The appointment of "Special Classification" 
shall be at the discretion of the employer which may 
be exercised to recognise special skills or 
responsibilities not usually required of an enrolled 
nurse. 

(2) Nurse Grade 1 — The following rates shall be 
paid to nurses classified at each level: 

Level 1 
2 
3 
4 
5 

435.90 
447.80 
459.60 
471.60 
483.40 
495.40 
507.40 
519.20 
547.90 
569.20 
590.50 

1. A registered nurse shall enter the service at 
Level 1 and shall proceed by annual increments to 
Level 4 unless otherwise specified in this subclause. 

2. A registered nurse with one post basic 
certificate shall enter the service at Level 2 and shall 
proceed by annual increments to Level 5. 

3. A registered nurse with two post basic certifi- 
cates shall enter the service at Level 3 and shall 
proceed by annual increments to Level 8. 

4. A registered nurse with a post basic tertiary 
nursing qualification from a university or coUege of 
advanced education shall enter the service at Level 5 
and proceed by annual increments to Level 9. 

5. A registered nurse appointed to provide the 
Staff Development programmes to the service shall 
enter at Level 9 and proceed by annual increments to 
Level 11. 

6. Where an employee who is designated "Senior 
Nurse" by the employer has not reached the 
penultimate increment of that employee's range, 
that employee shall nevertheless be paid at the rate 
plus 4.5 per cent whilst so designated. Advancement 
to the final increment shall occur in the same 
manner as would have been the case if the employee 
had not been designated as senior nurse and if the 
employee is still so designated, 4.5 per cent shall be 
added to the final increment. 

7. An employee who is designated as "Nurse in 
Charge" shall receive an allowance equal to 4.5 per 
cent of her ordinary base wage whilst so designated. 

8. The determination of a salary range within 
these levels shall be at the discretion of the employer 
and will have regard for the qualification(s) required 
by the employer and used in the employee's 
employment. 

(3) Nurse Grade 2 — 
(1) The following rates shall be paid to 

nurses classified at each level: 
$ 

Level 1 545.50 
2 554.00 
3 559.70 
4 575.00 
5 582.30 
6 603.40 
7 681.00 
8 686.70 
9 709.50 

(2) Nurses shall be classified at each level as 
follows: 
Level 1 District Nursing Supervisor with two 

post basic certificates. 
Level 2 District Nursing Supervisor with post 

basic tertiary nursing qualifications 
from a university or college of 
advanced education. Deputy Director 
Community Nursing (Eastern Gold- 
fields, Pilbara, Central Region) with 
two post basic certificates. 

Level 3 Deputy Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with post basic tertiary 
nursing qualifications from a univer- 
sity or college of advanced education. 

Level 4 District Nursing Supervisor with two 
post basic certificates and post basic 
tertiary nursing qualifications from a 
university or college of advanced 
education. 
Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with two post basic 
certificates; 
Deputy Directory Community 
Nursing (Metropolitan, South West, 
Kimberleys) with two post basic 
qualifications; 
Occupational Health Supervisor with 
two post basic certificates. 

Level 5 Deputy Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with two post basic certifi- 
cates and post basic tertiary nursing 
qualifications from a university or 
college of advanced education. 
Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with post basic tertiary 

Level 2 

Level 3 

Level 4 

Level 5 
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nursing qualifications from a univer- 
sity or college of advanced education. 
Deputy Director Community Nursing 
(Metropolitan, South West, 
Kimberleys) with post basic tertiary 
nursing qualifications from a univer- 
sity or coUege of advanced education. 
Occupational Health Supervisor with 
post basic tertiary nursing qualifica- 
tions from a university or college of 
advanced education. 

Level 6 Director Community Nursing 
(Eastern Goldfields, Pilbara, Central 
Region) with two post basic certifi- 
cates and post basic tertiary nursing 
qualifications from a university or 
college of advanced education. 
Deputy Director Community Nursing 
(Metropolitan, South West, 
Kimberleys) with two post basic 
certificates and post basic tertiary 
nursing qualifications from a univer- 
sity or college of advanced education. 
Occupational Health Supervisor with 
two post basic certificates and post 
basic tertiary nursing qualifications 
from a university or college of 
advanced education. 

Level 7 Director Community Nursing 
(Metropolitan, South West, Kimber- 
leys) with two post basic certificates. 

Level 8 Director Community Nursing 
(Metropolitan, South West, Kimber- 
leys) with post basic tertiary nursing 
qualifications from a university or 
college of advanced education. 

Level 9 Director Community Nursing 
(Metropolitan, South West, Kimber- 
leys) with two post basic certificates 
and post basic tertiary nursing 
qualifications from a university or 
college of advanced education. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 (1) (t). 

Shop, Distributive and Allied Employees' Association of 
Western Australia and Boans Limited and Others. 

No. 931 of 1986. 

THE SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments). 

State Award 1977 No. 32 of 1976. 

Wholesale and Retail Employees 
Wholesale and Retail Trade. 

Before the Commission in Court Session. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner O.K. Salmon. 

The 19th day of March 1987. 

Variation — Award — Determination — Award Clause 
— Annual Leave — Application Dismissed. 

THE SENIOR COMMISSIONER: This is the unani- 
mouse decision of the Commission in Court Session. 
This is a matter referred for hearing and determination 
before the Commission in Court Session, the referral 
being initiated by Mr Commissioner Salmon in 
application No. 931 of 1986 pursuant to section 27 (1) (t) 

of the Industrial Relations Act 1979. The applicant seeks 
a variation to the annual leave provisions in the Shop and 
Warehouse (Wholesale and Retail Establishments — 
State) Award No. 32 of 1976. 

The particular provision in contention is Clause 15 (4) 
(a) which is in these terms:— 

If after one month's continuous service in any 
qualifying 12 month period a worker leaves his 
employment or his employment is terminated 
through no fault of the worker, the worker shall be 
paid 2.923 hours pay at his ordinary rate of pay in 
respect of each completed week of continuous 
service. 

(65 WAIGp. 1285 at 1291.) 

The claim seeks to have the Commission in Court 
Session vary this provision by deleting the words 
"through no fault of the worker". The object of the 
claim is to overcome what the applicant believes is a 
retrograde step in annual leave conditions, arising from a 
decision of the Industrial Appeals Court (66 WAIG 477) 
in the matter of an appeal from a decision of the Full 
Bench of the Commission. 

The applicant's case is quite uncomplicated; it asserts 
that given the holidays provision in the Shop Assistants 
(Metropolitan) Award 1920, (1 WAIG 23) the provision 
now in contention, which first arose in the decision of the 
Court of Arbitration in the 1946 annual leave case (46 
WAIG 354), was never intended to be applied as it has 
been interpreted by the Industrial Appeals Court; 
therefore, the offending words should be deleted. 

This brief account of the applicant's case is not to say 
that it is without substance. Evidence relating to the 
employee whose original claim ran the full gamut of 
available proceedings is of the kind that may in a 
particular case warrant a variation to the award; really, 
the question is whether this evidence is sufficient to carry 
the day. 

The mainstay of the respondents' case in opposition to 
the claim is that the applicant has failed to make out a 
case of sufficient strength to justify an amendment to the 
award concerning an annual leave provision of general 
application. They do not raise the wage fixing principles 
in support of their case, but they refer to a number of 
decisions of the Commission including a recent decision 
of the Commission in Court Session in the Electricians 
case (59 WAIG 1301). That decision deals at some length 
with issues similar to those that fall for consideration in 
the present case and it is therefore seen by the 
respondents as being of considerable assistance to them. 

We have no hesitation in saying that the union's claim 
should be dismissed. In our view far more would need to 
be shown by the union before the equity and substantial 
merit inherent in the respondents' case is overcome. The 
fact is we are dealing with a standard provision. Not only 
was this the essence of the decision of the Commission in 
Court Session in the Electricians case, supra, but also in 
the decisions of the Commission in Court Session in the 
Hospital case (56 WAIG 1933, 57 WAIG 282). 

We mention also that in application Nos. 711/86, 
712/86 and 888/86, all of them concerning the Shop and 
Warehouse (Wholesale and Retail Establishments — 
State) Award, not yet published, preliminary points of 
no case to answer were upheld and applicant employers' 
cases dismissed because they were not strong enough to 
overcome the requirements of the "de facto" wage fixing 
principle. The Principles were not raised in this case but 
in all essential respects there is really no difference 
between the strength of cases required when the 
Commission is asked to make orders prescribing 
conditions that would depart from the Principles or 
employment conditions of general application that have 
been prescribed by order of the Commission in Court 
Session. 

An order will issue dismissing the application. 
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Mr T.M. Bishop appeared on behalf of the Applicant 
and as Intervenor on behalf of the Trades and Labor 
Council of Western Australia. 

Mr D.M. Jones appeared on behalf of the 
Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 931 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the Appli- 
cant and as Intervenor on behalf of the Trades and Labor 
Council of Western Australia and Mr D.M. Jones on 
behalf of the Respondents, the Commission in Court 
Session, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 888 of 1986. 

Between Boans, a division of Myer Stores and Others, 
Applicants and the Shop, Distributive and Allied 
Employees' Association of Western Australia, 
Respondent. 

Before the Commission in Court Session. 
Mr Commissioner G.J. Martin, 
Mr Commissioner O.K. Salmon, 

and Commissioner S.A. Kennedy. 
The 14th day of January 1987. 

Mr R.H. Gifford on behalf of the applicants and the 
Confederation of Western Australian Industry 
(Incorporated) (intervening). 

Mr T.M. Bishop on behalf of the respondent and the 
Trades and Labor Council of Western Australia 
(intervening). 

Mr N.R. Whitehead on behalf of the Honourable 
Minister for Employment and Training and Industrial 
Relations (intervening). 

Reasons for Decision. 
COMMISSIONER MARTIN: By this application the 
applicant employers seek to vary the "Shop and 
Warehouse (Wholesale and Retail Establishments) 
State" Award No. 32 of 1976 as varied (57 WAIG p. 724, 
a consolidation appearing in 64 WAIG p. 2040) by 
deleting Clause 29A.—Additional Rates for Saturday 
Afternoon Work and which prescribes an additional 
allowance for ordinary hours of work performed by full- 
time, part-time or casual employees between 12 noon and 
1.00 p.m. on Saturdays (subject to certain savings for 
employees employed prior to the introduction of the 38 
hour week as from the 1st day of March 1986) and 
substituting in lieu a provision that ordinary hours of 
work may be performed between 1.00 p.m. and 6.00 
p.m. on Saturdays with the payment of an additional 
allowance of 25 per cent and consequential variations. 
(5.00 p.m. was substituted for 6.00 p.m. during the 
proceedings.) 

The application was filed in the office of the Registrar 
on the 11th day of September 1986 and answered by the 
respondent by a Notice of Answer and Counterclaim 
filed in the office of the Registrar on the 1st day of 
October 1986. 

It is opposed wholly by the respondent, the Trades and 
Labor Council of Western Australia (the Council) and 
the Honourable Minister for Employment and Training 
and Industrial Relations (the Minister). 

The Confederation of Western Australian Industry 
(Incorporated) (the Confederation) supports the 
application. 

On the 23rd day of October 1986 the matter came for 
hearing before the Commission constituted by Mr 
Commissioner O.K. Salmon. He explored the extent to 
which the matter of disagreement had been the subject of 
conciliation and heard the parties' views upon the 
applicants' request that the application be referred to a 
Commission in Court Session for hearing and determina- 
tion pursuant to section 27 (1) (t) of the Industrial 
Relations Act 1979. 

He adjourned those proceedings to enable the parties 
to conciliate further and on the 27th day of October 1986 
having been advised by the parties that the matter of 
disagreement was still unresolved by the conciliation 
process he referred the application to a Commission in 
Court Session. 

The Commission in Court Session heard the 
submissions of and evidence adduced by the applicants 
on the 29th, 30th and 31st days of October 1986 and on 
that latter day the submissions of the Council, the 
Minister, the Confederation and an opening submission 
by the respondent requesting that the application be 
dismissed. That latter submission in brief was that there 
was no case to answer on merit and the application was 
contrary to the Commission's Principles as enunciated in 
General Order Matter Nos. 461 of 1983 and 261 of 1986. 

The Commission in Court Session adjourned the 
proceedings and undertook to take the respondent's 
opening submission under consideration and advise the 
parties of those considerations on Monday 3 November 
1986. That expedition was necessary in our view as the 
extended trading hours resulting from the "America's 
Cup Yacht Race (Shopping Hours)" Act 1986 were 
effective from the 1st day of November 1986 and many 
stores had announced that they would be open for the 
extended trading hours on that Saturday. 

The Commission in Court Session assembled at 2.00 
p.m. on Monday 3 November 1986 for that purpose and 
in separate statements announced that the application 
did lack substantial merit and was in conflict with the 
"Principles" and decided that the application be deter- 
mined by an Order of dismissal. 

My statement on that occasion reads as follows: 
COMMISSIONER MARTIN: At the adjournment 
of proceedings on Friday last we undertook to 
advise you today of the future conduct of these 
proceedings — We now do so. 

In my view, the reasons and material advanced by 
the applicants in support of their claim to extend the 
ordinary hours of work from 1.00 p.m. to 5.00 p.m. 
on Saturdays for employees subject to the "Shop 
and Warehouse (Wholesale and Retail Establish- 
ments) State" Award (except in the case of 
Exempted Shops and establishments North of the 26 
degree of South Latitude) for the limited duration of 
extended hours of trading permitted by the 
"America's Cup Yacht Race (Shopping Hours)" 
Act 1986 do not justify such a substantial change to 
the long established pattern of ordinary working 
hours presently prescribed by the award and which 
have not been seen to be in need of variation by the 
applicants previously despite the existence of similar 
extended hours of trading in some Holiday Resorts 
and the North West of the State for some years. 
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Additionally I consider that the applicants have 
not discharged the onus placed upon them by the 
"Principles" and the tenor of those "Principles" as 
enunciated by the Commission in Court Session in 
General Order Matter No. 461 of 1983 and 
continued by General Order Matter No. 261 of 
1986. 

Accordingly I would uphold the preliminary 
submissions of the respondent and the submissions 
of the Trades and Labor Council and the 
Honourable Minister for Employment and Training 
and Industrial Relations and determine the 
application by an Order of dismissal. 

My full reasons for decision will be published 
later. 

In summary, it is the unanimous decision of the 
Commission in Court Session that the application 
be dismissed and there will be an Order to that 
effect. 

The "America's Cup Yacht Race (Shopping Hours)" 
Act 1986 (the America's Cup Act) was assented to on the 
29th day of October 1986 and provides so far as it is 
relevant to these proceedings that: 
* It shall come into operation on the 1st day of 

November 1986. 
* It shall expire on the 15th day of February 1987. 
* Notwithstanding, anything contained in the 

Factories and Shops Act 1963. 
(a) A shop other than a shop that is a filling station 

is not required to close on Saturdays until 5.00 
p.m. in lieu of 1.00 p.m. 

(b) "Small shops'' may employ four persons in lieu 
of two persons. 

(c) Shops not registered as "small shops" shall be 
deemed to be "smaU shops" if the articles or 
goods exposed for sale therein are any of those 
allowed to be sold in "small shops" as defined 
in section 88 (2) (b) of the Factories and Shops 
Act 1963. 

(see Exhibit A.) 
At the outset of proceedings the applicants sought and 

were granted leave to vary their application by 
substituting 5.00 p.m. for 6.00 p.m. as the time until 
which ordinary hours of work may be performed on 
Saturdays during the life of the "America's Cup" Act. 

Further during the proceedings the applicants 
informed the Commission that they did not wish their 
application to relate to that area north of the 26 degree 
Parallel of South Latitude and in which area trading 
hours are not regulated by the Factories and Shops Act 
and many retailers have traded on Saturday afternoons 
for some years. 

In opening their submissions the applicants stated that 
the application was to be considered only in the context 
of the circumstances of the "America's Cup" Act and its 
limited life and not as a forerunner to or for any general 
deregulation of trading hours as recommended by the 
"Kelly Report" despite what some people may have said 
in various media releases. It was not intended to be a test 
case. (Transcript notes of proceedings p. 171.) 

They drew support for the purposes of the "America's 
Cup" Act by reference to the second reading speech of 
the Leader of the House when introducing the Bill for 
that Act and which reads inter alia 

The object of this Bill is to provide the 
appropriate retailing environment enabling that 
industry to contribute to and share in the benefits 
that the America's Cup Defence is expected to bring 
to the State. The commencement of the period is 
proposed as 1 November 1986. 

The unprecedented demands of the tourism 
industry, the requirements of resident consumers, 
and the statutory rights of small business were 
factors contributing to the preparation of this Bill. 
Submissions from retailing associations, Chambers 
of Commerce, and unions were considered. 

The Bill provides for all classes of shops to trade 
to 5.00 p.m. each Saturday between 1 November 
1986 and 14 February 1987. Sunday trading by 
smaller retailers has been enhanced by relaxation of 
staffing limits formerly imposed upon those 
enterprises. An increased number of essentially 
smaller businesses will thus have the opportunity to 
service consumers' demands on Sundays during the 
life of this Bill. 

Indivisual retailers who exercise their option not 
to trade during the extended hours provided by the 
Bill are afforded legislative protection from those 
provisions of tenancy or lease agreements which 
may otherwise force them to trade. 

Authority to modify specific Acts or related 
provisions of Acts is vested in ministerial authority 
as a contingency mechanism for unforeseen circum- 
stances or emerging situations. 

The Bill is related to the unprecedented circum- 
stances surrounding the staging of the America's 
Cup defence. A sunset clause has accordingly been 
provided for the Bill to expire on 15 February 1987. 

I commend the Bill to the House. 
(My emphasis.) {Hansardl-XQ-TMi) p. 2745.) 

The award under review the "Shop and Warehouse 
(Wholesale and Retail Establishments) State" Award 
No. 32 of 1976 as varied prescribes that the ordinary 
hours of work shall be worked as follows in retail 
establishments (wholesale establishments are not subject 
to this application except where they operate in 
conjunction with retail establishments and nor are 
Exempted Shops.) 

(2) Retail Establishments (Other than "Late 
Night Trading Shops" and "Exempted Shops" 

(a) Shop Assistants, Demonstrators or 
Window Dressers: Between 7.00 a.m. and 
6.00 p.m. on Monday to Friday inclusive 
and between 8.00 a.m. and 1.00 p.m. on 
Saturday. 

(b) Storemen, Packers and Despatch Hands: 
Between 7.00 a.m. and 6.00 p.m. on 
Monday to Friday inclusive and between 
7.20 a.m. and 1.00p.m. on Saturday. 

(3) Wholesale and Other Establishments (Other 
than Late Night Trading Shops and Exempted 
Shops) 

(a) The starting time shall not be earlier than 
6.30 a.m. and the finishing time not later 
than 6.00p.m. Monday to Friday inclusive 
and 7.30 a.m. and 1.00p.m. on Saturday. 

(4) Late Night Trading Establishments — 
(a) Retail Establishments 

Between 7.00 a.m. and 6.00 p.m. Monday 
to Friday. 
Between 8.00 a.m. and 1.00 p.m. on a 
Saturday provided that the ordinary hours 
applying on the date of late night trading 
shall be between 8.00 a.m. and 9.00 p.m. 

(My emphasis.) (66 WAIGp. 230 at pp. 231 and 232) 
In the case of "Exempted Shops" — defined in the 

award as 

Clause 6.—Definitions. 
(7) Exempted Shops: Whenever the words 

"Exempted Shops" appear in this award they shall 
be deemed to refer to shops designated in Schedule 
"A" of this award or designated as exempted, 
privileged or small shops under the Factories and 
Shops Act 1963 as at and in force on the 30th day of 
March 1973. 

(64 WAIG p. 2040 at p. 2041.) 
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Schedule "A" of the award so referred to in that 
definition reads as follows 

Schedule "A". 
Bakers Shops 
Confectioners 
Cooked Meat Shops 
Fish Shops 
Fruit Shops 
Milk Shops 
Newsagents Shops 
Railway Book Stalls 
Refreshment Shops 
Stationers and Booksellers 
Tobacconists 
Vegetable Shops 
Premises in respect of which a "Store Licence" has 
been issued under the Liquor Act 1970. 
Small Shops as defined in section 88 of the Factories 
and Shops Act 1963. 

(64 WAIG p. 2040 at p. 2054.) 
The ordinary hours of work may be performed under 

the award as follows 
(5) Exempted Shops: Subject to the provisions of 

subclause (1) of this clause, the hours of work in 
Exempted Shops shall be worked to suit the 
convenience of the employer 's business Monday to 
Saturday inclusive. 

(64 WAIG p. 2040 at p. 2044.) 
The applicants seek to implement their claim that in 

"retail establishments" generally the hours between 1.00 
p.m. and 5.00 p.m. on Saturday afternoons during the 
life of the "America's Cup" Act become ordinary hours 
of work for employees employed in such establishments 
by replacing the existing Clause 29A.—Additional Rates 
for Saturday Afternoon Work (and which needs to be 
read in conjunction with the existing Clause 29.— 
Additional Rates for Saturday and Late Night Trading 
Work) with a new Clause 29A.—Saturday Afternoon 
Work. 

The existing Clauses 29.—Additional Rates for 
Saturday and Late Night Trading Work and 29A.— 
Additional Rates for Saturday Afternoon Work read as 
follows, so far as they are relevant to this application. 

29.—Additional Rates for Saturday and Late 
Night Trading Work. 

(1) Non-Late Night Trading. 
(a) Except as provided in subclause (2) of this 

clause, hours of work performed before 12 
noon on Saturday (except in the case of 
casual workers employed on Saturday 
morning only in any week) shall be paid 
the following amounts in addition to 
ordinary rates: 

$ 
in the case of adult workers 2.50 
in the case of junior workers 2.00 
or for each week of any cycle of 
two consecutive weeks 
in the case of adult workers 1.25 
in the case of junior workers 1.00 

(b) In addition to the above all ordinary hours 
of work performed on a Saturday after 12 
noon shall be paid for at the rate of time 
and one quarter. 

(c) ... 
(2) Late Night Trading. 

(c) Full-time and part-time workers employed 
in ordinary time on a Saturday or during 
the hours of late night trading shall be paid 
25 per cent in addition to the ordinary 
hourly rate of wage prescribed in this 
award. 
Provided that the additional payment 
prescribed in this paragraph shall not be 
less than $2.50 in the case of adult workers 

or $2.00 in the case of junior workers for a 
work period of three hours. 

(b) In addition to the payment prescribed in 
paragraph (a) hereof a full-time worker 
who is employed in ordinary hours on a 
Saturday and during the hours of late 
night trading in any one week shall be paid 
the sum of $2.00. 

(c) This subclause does not apply to casual 
workers. 

(My emphasis.) (64 WAIG p. 2040 at p. 2050.) 
29A.—Additional Rates for Saturday Afternoon 

Work. 
(1) Any worker (full-time, part-time or casual) 

employed between 12 noon and 1.00 p.m. on 
Saturdays in ordinary time shall be paid a loading of 
50 per cent in addition to ordinary rates as 
prescribed by Clause 28.—Wages of this award. 

(2) . . . 
(My emphasis.) (66 WAIG p. 230 at p. 232.) 

That clause was inserted in the award by Order No. 130 
of 1985 of 20 December 1985 and which Order contained 
the variations effected to introduce the 38 ordinary hours 
working week from the 1st day of March 1986 and those 
variations included the extension of the spread of 
ordinary hours of work on a Saturday from 8.00 a.m. to 
12 noon to 8.00 a.m. to 1.00 p.m. and was one of the 
concessions or trade offs agreed to by the union 
respondent to this application, to obtain that reduction 
in the ordinary weekly hours of work [see 66 WAIG p. 
229 at p. 230 — item (3)]. 

Summarised those provisions read in conjunction with 
the provisions of Clause 3.—Hours of the award, and 
reproduced earlier in these reasons for decision, provide 
that on Saturdays [except in the case of establishments in 
the Municipality of the Shire of Mandurah and in which 
Wednesdays are transposed for Saturdays — Clause 
9.—Hours subclause (2) paragraph (c) — 66 WAIG p. 
230 at p. 232 and "Exempted Shops") ordinary hours of 
work may be worked between 

(a) Retail Establishments 8.00 a.m. and 1.00 p.m. 
in the case of Shop Assistants, Demonstrators and 
Window Dressers and 7.20 a.m. and 1.00 p.m. in the 
case of Storemen, Packers and Despatch Hands. 

(b) Wholesale Establishments 7.30 a.m. and 1.00 
p.m. 

Ordinary hours of work performed within those 
spreads of hours on Saturdays attract an additional rate 
of $2.50 in the case of adult workers and $2.00 in the case 
of junior workers or 25 per cent depending on whether or 
not late night trading is utilised, for all work up to 12 
noon and a loading of 50 per cent between 12 noon and 
1.00 p.m. 

(The rates of wages for casual employees are separately 
prescribed in Clause 7.—Casual Workers of the award — 
64 WAIG p. 2040 at p. 2042 but they do not receive the 
Saturday loadings as summarised except in specified 
circumstances.) 

By virtue of subclause (9) of Clause 13.—Overtime 
(a) Except in the case of Shops in the Shire of 

Mandurah and Exempted Shops, work performed 
on Saturday after 1.00 p.m. shall be paid for at the 
rate of double time. 

(b) all overtime, worked after 12 noon on 
Saturday shall be paid for at the rate of double time. 

(66 WAIG p. 230 at p. 232.) 
Ordinary hours of work in "Exempted Shops" after 

12 noon on Saturdays is paid for at the rate of time and 
one quarter, ordinary hours before 12 noon being paid 
for in the same manner as "non exempted shops" [64 
WAIG p. 2040 at p. 2050 — Clause 29.—Additional 
Rates for Saturday and Late Night Trading Work — 
subclause (1) paragraphs (a) and (b)]. 
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The applicants' new wording for Clause 29A.— 
Additional Rates for Saturday Afternoon Work, from 
the amended claim is as follows: 

Clause 29A.—Saturday Afternoon Work. 
Except in the case of Exempted Shops and subject 

to subclause (6) hereunder, the following provisions 
shall apply to establishments which trade between 
I.00 p.m. and 5.00 p.m. on Saturday, in accordance 
with the America's Cup Yacht Race (Shopping 
Hours) Act 1986 namely: 

(1) Ordinary hours of work shall be permitted 
between 1.00 p.m. and 5.00 p.m. on Saturday, in the 
case of full-time, part-time and casual employees. 

(2) Where work is performed by such employees 
between 12 noon and 5.00 p.m. on Saturday it shall 
be payable at a loading of 25 per cent in addition to 
the ordinary rate prescribed by Clause 28.—Wages 
of the Award. 

(3) The provisions of subclause (4) Late Night 
Trading Establishments of Clause 9.—Hours, shall 
be deemed to apply to the whole of Saturday. 

(4) The provisions of subclause (1) of Clause 
II.—Meal Times shall be deemed to apply to 
Saturday. 

(5) The provisions of subclause (2) of Clause 
8.—Part-Time Workers shall have no effect during 
the period 1 November 1986 to 14 February 1987. 

(6) The provisions of this clause shall replace the 
provisions of the following clauses, but only in so 
far as they may be inconsistent, namely: Clause 7.— 
Casual Workers, Clause 9.—Hours, Clause 13.— 
Overtime and Clause 29.—Additional Rates for 
Saturday and Late Night Trading. 

In essence those provisions will provide that during the 
life of the "America's Cup" Legislation 
* Ordinary hours of work will be extended beyond 

1.00 p.m. until 5.00 p.m. on Saturdays 
and 

* A loading of 25 per cent in addition to the ordinary 
hourly rate will be payable in lieu of the existing 
overtime rate of double time for work after 1.00 
p.m. and the 50 per cent loading for work between 
12 noon and 1.00 p.m., on Saturdays. 

Those changes are to relate to all classes of employees, 
full-time, part-time and casual employees employed 
subject to the award within the State below the 26th 
parallel of South Latitude. 

In the applicants' submission those changes were not 
contrary to the views expressed by the Commission in 
Court Session in the State Review of National Wage 
Decision 1983 — General Order Matter No. 461 of 1983 
and which reads inter alia 

However, apart from the fact that the unions may 
be reasonably confident that "pernicious" claims, 
even if made, would be unlikely to be granted by the 
Commission, the Commission recognises the 
propriety of subjecting to tests of a kind similar to 
those which will apply to claims by unions during 
the duration of the principles, any claim by an 
employer to worsen conditions. As a general rule we 
think that any such claim by an employer during 
that period ought to be refused unless the proposed 
changes are shown to be necessary and are, on 
balance, to the advantage of the employees 
immediately concerned. 
(My emphasis.) (63 WAIG p. 2207 at p. 2209.) 

[That view was endorsed by a Commission in Court 
Session in General Order Matter No. 261 of 1986 of the 
9th day of July 1986 (66 WAIG p. 1139 at p. 1141).] 

In so submitting the applicants contended that the 
changes sought were not for the purpose of "worsening 
conditions" for its own sake but to transform or 
restructure the provisions of the award to meet changed 
circumstances, and which had occurred because of 
action external to those of the applicants themselves, to 
wit the Parliament by its "America's Cup" Act. 

The applicants readily acknowledged that the results 
of the changes would notionally reduce the remuneration 
to be received by employees who will work on Saturday 
afternoons, during the life of that legislation (bearing in 
mind that the majority of employees do not presently do 
so any how) compared with the existing overtime 
structure of the award provisions. To that extent the 
applicants were not unaware of the possible appropriate- 
ness, although they did not pose it in their application, of 
a "no reduction or savings provision" visa vis that which 
accompanied the introduction of the 50 per cent loading 
in lieu of double time for work performed between 12 
noon and 1 .(X) p.m. by part-time or casual employees, in 
the 38 hour week variation (See 66 WAIG p. 230 at p. 
232). 

It was not illogical the applicants submitted to remove 
any overtime rate from hours of work which become 
ordinary hours of work and not overtime hours. 

For the employees concerned the applicants see the 
claimed variation as an advantage to those for whom it 
will mean additional hours of employment, existing 
casual employees and new casual employees and no 
disadvantage for full-time employees who will be 
receiving the same additional payment for ordinary 
hours of work on Saturday afternoons as they do on 
Saturday mornings. 

In concept the applicants submitted that the claimed 
extension of ordinary hours of work beyond 1.00 p.m. 
on Saturdays to 5.00 p.m. on Saturdays was to parallel 
trading hours with working hours and directed our 
attention to the last occasion upon which trading hours 
had been substantially altered, namely late night trading. 

In that event in 1978, the Factories and Shops Act 
Amendment Act No. 13 of 1978 was assented to on the 
16th day of May 1978 and introduced the ability for 
shops to remain open for business after the pre-existing 
time of 6.00 p.m. until 9.00 p.m. on Thursdays. 

On the 19th day of May 1978 the Commission by the 
consent of the parties varied the award to extend the 
period in which ordinary hours of work may be per- 
formed on Thursdays from 8.00 to 6.00 p.m. to 8.00 to 
9.00 p.m. (58 WAIG p. 698 at p. 699). 

To paraphrase the applicants, it was like a theorem, 
given a certain situation, therefore a particular result 
must logically follow, and the "America's Cup" Act was 
the certain situation and the claimed variation the logical 
result. 

For the purpose of informing us of the extent to which 
retaUers may choose to avail themselves of the extended 
trading hours on Saturdays during the life of the enabling 
legislation the applicants submitted Exhibits "C" and 
"D" — Questionnaire and Results of a Survey on 
Saturday Afternoon Trading. 

There were 161 respondents to this Survey (a 12 per 
cent return) and we were told that the predominant 
response was from small retailers. 

The results of that survey showed that of the 
responding retail establishments 60 intended to trade on 
Saturday afternoons if the applicants' claimed variations 
were allowed and 65 did not. 

On the basis of trading on Saturday afternoons under 
existing award conditions 28 said they would and 95 said 
they would not. The applicants draw the conclusion from 
those results that there was a sufficient demonstration of 
intent in the retail industry to trade on Saturday after- 
noons to justify the variations to the award sought by 
them. 

From the survey the applicants considered that the 
employees to be employed on Saturday afternoons 
would be drawn equally from full-time and casual 
employees and to a much lesser extent part-time 
employees. The applicants acknowledged that there may 
be difficulties in expecting all existing full-time 
employees to work on Saturday afternoons and 
envisaged some means of satisfying the respondent on 
that score. 
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To support the claim to extend the spread of ordinary 
hours of work the applicant referred us to matter No. 23 
of 1955, an application for a new award for 
Pharmaceutical Chemists and in which certain employers 
operating "late night chemist shops" sought the award 
to provide for ordinary hours of work on Saturdays, 
Sundays and all evenings. 

Those claimed provisions were resisted by the union 
and the majority of retail pharmacists. 

In its reasons for decision of the 9th day of May 1966 
the Commission said inter alia: 

In a consideration of what should constitute the 
scope of the ordinary hours that may be worked in 
this industry and the concomitant question of the 
compensatory rates, if any, to be prescribed for 
work performed during certain hours which in other 
situations could be regarded as abnormal, the 
Commission must have regard not only for the 
competing interests of the parties in these pro- 
ceedings but also to the interests of the public. 

I believe that due account should also be taken of 
the legislative intent that is in the restrictive 
provisions regulating the opening and closing of 
chemists and druggists' shops expressed in section 
89 of the Factories and Shops Act. 
(My emphasis.) (46 WAIG p. 604 at p. 606.) 
and 

I have given careful consideration to the 
respective submissions of the parties and the 
evidence and have reached the conclusion that there 
is a sufficient demand for services to warrant 
ordinary hours of work to be extended beyond the 
hours currently prescribed. I consider on the 
evidence, provisions should be made permitting the 
spread of ordinary hours to be extended but not 
beyond 11.00p.m. on any day. 
(My emphasis.) (46 WAIG p. 604 at p. 607.) 

The hours clause prescribed in the resulting award 
provided as follows: 

10.—Hours and Overtime. 
(1) The ordinary hours of work shall not exceed 

40 per week and except as provided in (2) hereof 
shaU be worked between the hours of 8.30 a.m. and 
6.00 p.m. Monday to Friday (both inclusive), and 
8.30 a.m. and 12 noon on Saturdays. 

(2) Notwithstanding anything in this award to the 
contrary, an employer may require a worker to work 
the ordinary 40 hours within and/or outside the 
spread of hours referred to in (1) hereof subject to 
the following conditions: 

(a) All ordinary hours worked between 6.00 
p.m. and 11.00 p.m. Monday to Friday 
(both inclusive) shall be paid for at an 
extra 10 per cent. 

(b) All ordinary hours worked on Sundays 
shall be paid for at an extra 50 per cent. 

(c) The minimum period of ordinary hours 
which shall be worked or paid for outside 
of the spread of hours referred to in (1) 
hereof shall be five hours on any day 
except in the case of casual workers. 

(3) All ordinary hours worked on Saturdays up to 
12 noon shall be paid for at an extra 25 per cent, and 
for all ordinary hours after 12 noon shall be paid for 
at an extra 50 per cent. 
(My emphasis.) (46 WAIG p. 611 at p. 612.) 

I consider it appropriate to remark here and now that 
whilst the Commission's so expressed views may be 
appropriate as a general test of the claims before it and 
before us I do not consider the circumstances of that 
matter analogous to the matter before us. 

Having been involved in the 1966 matter I feel entitled 
to observe that whether the public should have greater 
access to prescription facilities and general pharmaceu- 
ticals involving the employment of persons at "unusual 
hours" at ordinary rates of wages is quite a different 

question from whether retailers should in their election 
to utilise the special opportunity to extend their 
merchandising and sales potential, have the same 
provisions. 

The applicants next dealt with the question of the 
appropriate compensatory loading for work in ordinary 
hours on a Saturday afternoon. 

They took us firstly to the existing provisions of the 
award highlighting the fact that a loading of 25 per cent is 
prescribed for full-time employees working ordinary 
hours on a Saturday morning and for all employees in 
Exempted Shops who work ordinary hours at any time 
on Saturday mornings or afternoons. 

They submitted that the 50 per cent loading for the 
period 12 noon to 1.00 p.m. on Saturdays should be 
viewed as an interim or transition provision agreed to 
phase in the 38 hour week without prejudice to its 
reconsideration at a later date. 

■ That such is the case is borne out by reference to the 
Commission's reasons for decision in that matter and in 
which it recorded the offsets sought by the employers and 
the union's response thereto. 

Item (3) of those offsets reads: 
(3) The period 12 noon to 1.00 p.m. on a 

Saturday be treated as ordinary hours and attract a 
penalty of 50 per cent (such proposal to be without 
prejudice to the question of appropriate Saturday 
work penalty arising out of any future alteration to 
trading hours) 
(My emphasis.) (66 WAIG p. 229 at p. 230.) 
and 

The union responded by agreeing to six albeit with 
qualification to some and they are items (1), (5), (6), 
(8) and (9). 
(My emphasis.) (66 WAIG p. 229 at p. 230.) 

That provision as inserted in the award by the 1986 38 
hour week variation Order, was as I have mentioned 
earlier in these reasons for decision accompanied by a 
"No reduction clause" for those employees who had 
been in receipt of the overtime rates for work between 12 
noon and 1.00 p.m. at the date of operation of the Order, 
namely 1 March 1986. 

The applicant said that such a provision would be 
necessary if their present claims were allowed namely: 

So what we are saying in essence is that that no 
reduction situation would still have to apply for that 
one hour but hopefully if this Commission awards 
as we seek that time and a half which is now there 
will be time and a quarter. 

(Transcript Notes of Proceedings p. 64.) 
By Exhibit F — History of Saturday Work Clause — 

the applicants traced the manner in which work in 
ordinary hours on Saturdays had developed since its 
introduction into the award (its predecessors) by the 
consent of the parties in December 1962 as a loading of 
25 per cent' 'for all ordinary hours of work performed on 
a Saturday". 

The applicants pointed out that whilst the nature of 
the loading had changed for some retail establishments 
over the years it had remained constant for employees in 
"Exempted Shops" and reference to the "Kelly Report" 
showed that such shops constituted circa 19 per cent of 
all retail establishments in the State employing circa 19 
per cent of all employees engaged in the retail industry, a 
not insignificant factor in the applicants view to support 
their proposition that a loading of 25 per cent is an 
appropriate and time test compensatory loading for 
ordinary hours of work on Saturdays, mornings and 
afternoons. 

That situation is to be contrasted in the applicants' 
submission with the proposition that work on Saturday 
afternoons during the extended trading hours permitted 
by the "America's Cup" Act should continue to be 
treated as overtime hours at overtime rates of wages. 

In the applicants' view the fact that the latter situation 
now prevails for retailers north of the 26th parallel of 

53991—3 
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South Latitude (and for which area the hours of trading 
are not regulated at all) and retailers operating under the 
"Holiday Resort" provisions of the Factories and Shops 
Act on Saturdays and/or Sundays, should not be taken 
as a precedent or a barrier to the granting of the claims 
now before us. 

To demonstrate that the 25 per cent loading is a 
compensatory loading (and to be distinguished from pro- 
hibitive or deterrent penalties such as overtime rates) the 
applicant referred us to the reasons for decision of the 
Commission in matter No. 692 of 1963, of the 30th day 
of April 1964. In those reasons for decision the 
Commission said, inter alia: 

In the examination of their jurisdiction under the 
regulations, the Court discussed the usage and 
interpretation of the terms "penalty rates" and 
"shift rates" (CAR 58, pages 615-616) and 
distinguished rates awarded as deterrents and rates 
that were compensatory. It was this compensatory 
factor, I believe, that formed the compelling 
consideration that motivated the Conciliation 
Commissioner in the Restaurant, Tearooms and 
Catering Award when awarding weekend penalty 
rates to a relatively large group of workers who are 
engaged in a similar class of work to those who are 
included in the award under review. 

The application of the concept expressed in the 
decision of the Restaurant, Tearooms and Catering 
Award has since been reflected in its extension to 
many other industries involving hotel and club 
workers, shop assistants, retail shop butchers, and 
transport workers either by consent or by arbitral 
process. 

I have decided therefore that the compensatory 
provisions that apply to the majority of workers, 
whose ordinary working hours include Saturdays 
and/or Sundays, should now apply to workers 
under this award and accordingly the claim is 
allowed. 
(My emphasis.) (44WAIGp. 192 at p. 193.) 

The "Restaurant, Tearooms and Catering" Award 
referred to in that extract from reasons for decision was 
matter No. 7 of 1961 on the 15th day of June 1962 and 
the matters so referred to were in the following terms: 

It is well established today that the working of a 
five day week, Monday to Friday inclusive, confers 
a distinct advantage to that very large section of the 
community who now work on this basis. The extent 
to which this creates an advantage is the same extent 
of the disadvantage applying to those who are 
obliged to work on Saturdays and Sundays. The 
disadvantage applies not only to fares incurred for 
attending work on the sixth day, but also to the 
inability to join with friends and in many cases with 
other members of the family in such recreational 
pursuits that are now enjoyed by so many over the 
full Saturday. Similarly with Sundays, but in many 
cases for other reasons. Recognition that such work 
warrants compensation is now largely recognised 
throughout Australia and such compensation will 
now be expressed in this award, with the prescrip- 
tion of time and a quarter for all ordinary hours 
worked on Saturdays and time and a half for all 
ordinary hours worked on Sundays. In prescribing 
these rates I have not overlooked the fact that many 
of the workers covered by this award work in 
establishments where the majority of employees are 
Shop Assistants, who do not under the terms of the 
existing consent award receive any penalty for 
Saturday morning work. 
(My emphasis.) (42 WAIGp. 95 at p. 98.) 

The applicant next advanced the proposition that 
whilst an analysis of awards at large may reveal situations 
wherein compensatory allowances or loadings in excess 
of 25 per cent for work in ordinary hours on Saturdays 
may be found, there was not within the Commission any 
authoratative statement that a "standard" existed for 
this situation. 

In support of that proposition we were referred to the 
reasons for decision of a Full Bench in matter No. 659 of 
1980, of the 28th day of November 1980 and being an 
appeal from a decision of the Commission. 

In those reasons for decision it was said, inter alia: 
The Commission appeared to accept, as indeed 

we do that weekend penalty rates generally apply in 
this State. That does not mean that, on application 
being made, the Commission is obliged to award 
such rates unless the respondents to that application 
can satisfy it that the circumstances of employment 
in the particular industry are such that the workers 
in that industry may be distinguished from workers 
who are required to work their ordinary hours on 
Saturdays and Sundays. 

The onus rested upon the applicant to prove what 
it was1 asserting, that is, that penalty rates for work 
done on weekends in the particular industry should 
be according to standard or common prescriptions 
contained in awards of the Commission (see 
transcript reference at p. 43 of Appeal Book). That 
involved establishing the standard andjustifying the 
application of the standard to the workers 
concerned. 

The appellant relies upon the authority of Caris 
Bros Pty Ltd and Federated Miscellaneous 
Workers' Union, 58 WAIG 122. In our view that 
case is not applicable. It dealt with the obligation 
upon the Commission to follow standard provisions 
prescribed by ascendant authority (in that case the 
Commission in Court Session) unless some special 
circumstances existed which distinguished that case 
from the^generality of cases. Of course we agree with 
that, however, in that case a standard (in relation to 
annual leave) was not only recognised by the appeal 
body but found as a fact and recognised in the 
judgment of the Commission. 

In the instant case no such finding was made. The 
Commission has not been shown to be in error and 
the appeal is dismissed. 
(My emphasis.) (60 WAIG p. 2394 at p. 2395.) 

To further support their proposition that the quantum 
of the loading for Saturday afternoon work in ordinary 
hours was to be best found by reference to the award 
itself (the particular circumstances of the industry as 
referred to above) and not necessarily other industries, 
the applicants entered Exhibit H — Extracts from the 
Final Report to the Business Council of Australia by the 
National Institute of Labor Studies, April 1985, upon 
"penalty rates and the organisation of working time" 
(Chapters 8, 9 and 12). 

Pertinently the applicants drew our attention to pages 
140, 141 and 142 and those parts which read 

Price Elasticity 
In one sense loadings can be viewed as a reflection 

of price elasticities in that the loading is a measure of 
the compensation required in order for a sufficient 
number of individuals to choose to work at hours 
which they would otherwise prefer not to. The 
research clearly indicates the great variation from 
industry to industry and from individual to 
individual in preferences and the levels of 
compensation required. There are clearly cases 
where large compensations will be required in order 
to encourage sufficient numbers of individuals to 
work certain non-standard hours. On the other 
hand there are also cases where the individuals 
would prefer to work the non-standard hours which 
are available, they are unable to work standard 
hours, and any concept of compensating the 
individual for working the non-standard hours 
which are available is quite inappropriate. The 
conclusion is that to develop community-wide price 
elasticity curves and loadings is to aggregate over 
vastly dissimilar subgroups within the community. 
There is a substantial argument that loadings, where 
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they are to be applied, should be developed 
specifically for individual industries and specific 
work forces. 
Structure 

Structure in labour markets is inevitable and 
desirable. The research gives some indication of the 
most appropriate form of structure. The research 
indicates that concepts of community — or 
economy-wide price elasticities or pay loadings 
causes an aggregation over industries and labour 
forces which are vastly different in their 
characteristics. Loadings developed for one 
situation should not be universally applied to other 
situations. Loadings should be negotiated via a 
structure which is specific to individual industries 
and workforces. 
(My emphasis.) 

Drawing again on that report and Exhibit I 
"Employment in the Retail Industry of Western 
Australia, August 1986" the applicants argued that with 
the changes which have occurred in the composition of 
the work force generally and the retail industry in 
particular over the years, the employees being usually the 
standard male bread winner with a family vis a vis the 
predominant number of adult female employees and 
high proportion of students and junior employees which 
is now the case, traditional attitudes to a rigid Monday to 
Friday or Monday to 12 noon Saturday working week 
had changed providing different groups of people with 
different priorities and preferences for when they could 
or couldn't work. 

Those attitudes, priorities and preferences also 
reflected whether it was for the employee, the norm or a 
situation which required additional compensation. 

In those circumstances the applicants contended that 
they did not envisage any great difficulties in securing the 
services of casual employees for Saturday afternoon 
work and large incentives, if any at all were not needed 
by such employees to do so but repeated the prognosis 
that existing full-time employees may pose some 
problems of availability. 

In their analysis the applicants submitted that past 
decisions of tribunals such as those recorded in 

58 CAR p. 610 — The "Week End Penalties" case 
of 1947. 
129 CAR p. 239 — The Metal Trades "Shift 
Loadings Case" of 1969 and 
1972 NSW AR p. 633 — "The Shift Workers Case" 
— 1972. 

were concerned with compensating employees for work 
in the entrenched and rigid fixation with the traditional 
community recognised standard days of leisure, 
Saturdays and Sundays. 

Those standards it was submitted had been 
demonstrated to be less meaningful today to different 
sections of the community and the rates of compensation 
based on those past conceptions were to be read down in 
today's environment. 

As to the attitude of a tribunal of recent times and 
particularly in the retail industry the applicants referred 
us to the decision of the Industrial Commission of New 
South Wales in Court Session of 16 August 1985 in the 
matter of an appeal (and a reference on other matters) 
upon the rate of time and one half awarded to employees 
working ordinary hours on Saturday afternoons. 

In allowing the appeal by the employers and awarding 
a rate of time and one quarter for work in ordinary hours 
on Saturday afternoons the Commission said inter 
alia — 

Penalty rate for Saturday afternoon work 
This rate was determined by His Honour at time 

and a half, reliance being placed substantially by His 
Honour, (as earlier mentioned), on the analogy 
claimed with the weekend penalty rate prescribed in 
1972 in the Shift Workers Case for Saturday work. 

We have already discussed that analogy in relation 
to the claim for time and a half for Saturday 
morning work. 

With respect to His Honour's views we are 
satisfied, for reasons earlier discussed concerning 
Saturday morning work, that different considera- 
tions apply in this industry and that the more 
appropriate course would have been to have 
extended the rate of time and a quarter applicable to 
Saturday morning work to work on Saturday after- 
noon following the extension of trading hours on 
Saturdays. 

There is another reason which, in our view, is 
equally compelling and which would inhibit any 
approach which sought to apply a standard 
applicable to weekly shift work employees to 
Saturday work by shop employees in the retail 
industry. The evidence before us establishes that the 
extension of shopping hours into Saturday 
afternoons has not resulted generally in additional 
sales but rather in a spread of the existing level of 
sales, at added cost to the industry. The added cost 
of additional employment includes both penalty 
rates and other operating costs. Further, the success 
of Saturday afternoon opening is unevenly 
distributed. It has proved more successful in large 
shopping centres. Elsewhere in strip shopping areas 
and in a number of country areas it has met with 
limited success with closures often well before 4.00 
p.m. or complete closure on Saturday afternoons. 

We believe that there is a definite public interest in 
the added amenity of Saturday afternoon shopping 
and a direct industrial interest in the further 
employment opportunities that extended trading on 
Saturday afternoon implies. We are reluctant to 
impose a further cost burden which would 
inevitably tend to discourage Saturday afternoon 
shopping, discourage its spread and limit 
employment opportunities. 

The appeal of the RTA, with respect to penalty 
rates for weekly and part-time staff employed on 
Saturday afternoons is allowed. The rate of time 
and a quarter will, as a consequence, apply to all 
ordinary hours worked on Saturdays by weekly or 
part-time employees in general shops. 
(My emphasis.) (Roneod Decision pp. 30, 31 and 32) 

The effects of that decision were relatively short lived 
for on 6 December 1985 the Minister for Industrial 
Relations issued the "Shops (Premium Rates of Pay) 
Regulation 1985" in the following terms:— 

Awards to which this Regulation applies:— 
2. This Regulation applies to the following 

awards made under the Industrial Arbitration Act 
1940: 

(a) The Shop Employees (State) Award 
published in the New South Wales 
Industrial Gazette on 1 September 1982, as 
varied. 

(b) The Shop Employees (General Shops) — 
Interim (State) Award, published in the 
New South Wales Industrial Gazette On 19 
December 1984, as varied. 

(c) The Shop Employees (State) Award (Nos. 
1682 and 2203 of 1984) made by the 
Industrial Commission of New South 
Wales in Court Session on 16 August 1985. 

Amendment of awards:— 
3. Each award to which this Regulation applies is 

amended by inserting the following subclause 
(appropriately numbered) at the end of the clause in 
the award relating to penalty rates and loadings for 
ordinary hours worked on Saturdays: 

Notwithstanding anything to the contrary in this 
award, the following provisions apply to work on a 
Saturday after 12 noon (but without affecting the 
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rate of pay for work on holidays under this award or 
for overtime): 

(a) Weekly and part-time employees shall be 
paid for all ordinary hours worked on a 
Saturday after 12 noon at the rate of time 
and one-half; 

(b) Casual employees shall be paid for all 
hours worked on a Saturday after 12 noon 
at the rate of time and one-half of the rate 
payable to them for hours worked on days 
other than Saturdays, Sundays or holidays 
under this award; and 

(c) Fixed loadings payable to casual 
employees generally for work on a 
Saturday shall not be payable in respect of 
any hours worked after 12 noon on that 
day. 

(My emphasis.) 
{New South Wales Government Gazette No. 166 

pp. 6339 and 6340.) 
The content of that Regulation reflects in part the 

terms of an agreement which had been executed between 
the Union and nine major retailers and which is referred 
to at page 7 of the Industrial Commission of New South 
Wales in Court Session reasons for Decision referred to 
earlier (see page 7 et seq of that Roneod Decision). 

That agreement provided for the payment of time and 
one half for ordinary hours of work performed by full- 
time part-time and casual employees on Saturday 
mornings and afternoons. 

The applicants then took us to Exhibit "J", a schedule 
setting out the comparative position of retail trading 
hours on Saturday afternoons in other States of 
Australia and the rates payable for ordinary hours of 
work (where allowed) performed on those Saturday 
afternoons. 

That exhibit reveals that New South Wales is the only 
State where such trading takes place and at the rate of 
time and one half. In all other states the rate prescribed 
for any work on Saturday afternoon is an overtime rate. 
The exhibit was not the subject of any moment so far as 
the applicants were concerned being entered mainly to 
provide us with a complete background to the matter. 

The applicants then dealt with the other specifics of 
their application. 

Casual Employees. 
They explained firstly that the application sought to 

provide that the claimed rate for Saturday afternoon 
work of an additional 25 per cent in the case of casual 
employees would be applied to the ordinary hourly rate 
of wage and not the hourly rate of wage for a casual 
employee which pursuant to Clause 7.—Casual Workers 
of the award is generally (with some exceptions) the 
ordinary hourly rate of wage plus 20 per cent thereof (64 
WAIG p. 2040 at p. 2042). 

The applicants told us that it has always been the 
practice in the industry (or at least since 1978 when late 
night trading was introduced) to apply such loadings, 
such as the Saturday work loading to the "unloaded" 
hourly rate in the same manner as it was applied to full- 
time or part-time employees. 

Thus by continuing that practice for Saturday 
mornings through to Saturday afternoons there would be 
no change for or prejudice to the employees concerned, 
and it would be consistent with the applicants' proposed 
treatment for full-time and part-time employees. 

The applicants said that if the respondent wished to 
challenge that view, it bore the onus of demonstrating 
that the applicants' assertion on past practice was 
wrongly based or incorrect. 

Rosters for Full-Time Employees. 
The award presently provides that "no full-time 

worker shall be rostered to work ordinary hours on more 
than one Saturday nor more than once during the hours 

of late night trading in any roster period of two weeks" 
[paragraph (d) (ii) (bb) of subclause (4) — Late Night 
Trading Establishments of Clause 9.—Hours (64 WAIG 
p. 2040 at p. 2043)]. 

As a "defence" or "insurance" against the possibility 
that it may be suggested that only casual employees 
should be employed on Saturday afternoons the 
applicants made it clear that such a situation would be 

an unnecessary imposition upon the traditional 
rights available to an employer to determine the 
structure of his work force during ordinary hours. 

(Transcript notes of proceedings p. 136.) 
It was submitted that in some retail establishments it 

was essential that experienced full-time employees be 
available at all times in the interests of customer service. 

Having stated that position the applicants acknow- 
ledged that the existing roster limitations (as recited 
earlier) should apply to Saturday afternoons as they did 
not wish to overturn an existing practice. 

Part-Time Employees. 
The applicants seek in their application that the 

provisions of Clause 8.-—Part-Time Workers of the 
award not apply during the period of extended trading 
hours on Saturdays allowed by the "America's Cup" 
Act. 

That part of the application is directed basically to the 
provisions governing the number of part-time employees 
who may be employed by reference to the number of full- 
time employees employed in any particular 
establishment. 

The applicants explained that in their view it was 
inappropriate that the award should contain such a 
restriction upon the employment of part-time employees. 

Subclause (2) of the clause reads as follows:— 
(2) The proportion of part-time workers who may 

be employed shall not exceed — 
(a) Where no full-time worker is employed, 

one part-time worker. 
(b) Where up to two full-time workers are 

employed, one part-time worker. 
(c) Where three or more but less than five full- 

time workers are employed, two part-time 
workers. 

(d) Where five or more but less than seven 
full-time workers are employed, three 
part-time workers. 

(e) Where seven or more but less than nine 
full-time workers are employed, four part- 
time workers. 

(f) Where nine or more but less than 11 full- 
time workers are employed, five part-time 
workers. 

(g) Where 12 or more full-time workers are 
employed one part-time worker may be 
employed for each two full-time workers. 
(64 WAIG p. 2040 at pp. 2042 and 2043.) 

However whilst the applicants did not envisage the 
employment of vast numbers of part-time workers they 
do believe that the existing restrictions had virtually 
totally discouraged the employment of such persons and 
that the period of extended trading hours on Saturdays 
provides an "excellent opportunity for the whole 
question of part-time employment whether or not there 
are any real prospects for it, to be allowed to work itself 
through and hopefully provide an indication to all of us 
as to whether or not for the future there are grounds for 
the complete disabandonment of proportionate 
provisions . . . We do not seek to take it any further by 
way of submissions and the like" (Transcript notes of 
proceedings p. 140). 

The evidence adduced by the applicants in support of 
their application was firstly from the employee and 
industrial relations manager of a leading department 
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store which operates both in the metropolitan area and at 
.country centres. We were told that: 

* All its stores in the metropolitan area would trade on 
the first Saturday afternoon and future trading on 
those afternoons would depend upon the outcome 
of the application now before us. 

* Its country stores will not be trading on Saturday 
afternoons. 

* Exhibit K — An estimate of Store Performance with 
extended trading hours on Saturdays was produced 
and this indicated that:— 
(a) Seven of 11 stores would trade profitably at the 

rate of 25 per cent or 50 per cent extra for 
ordinary hours of work on Saturday afternoons 
(albeit marginally in country stores 
particularly). 

(b) Four of 11 stores would trade profitably at the 
rate of double time for hours of work on 
Saturday afternoons. 

* This witness had conducted an investigation in New 
South Wales into the effects of extended hours of 
trading on Saturdays in that State and found that 
the general effect had been to decrease takings on 
Mondays, Tuesdays and Wednesdays (about 11 per 
cent each day), a decrease in those of the principal 
night of late trading, Thursdays, by circa two per 
cent and an increase on Saturdays commensurately 
by circa 35 per cent. 
It was his view that that experience would be 
repeated in this State. 

* To man the stores which will open on Saturday 
afternoons, volunteers from all classes of 
employees, full-time, part-time and casuals will be 
utilised. 
In the event that sufficient full-time employees do 
not make themselves available casuals or part-time 
employees will be called for. (Full-time employees 
were essential in areas where specialist product 
knowledge was required) Full-time employees with 
practical difficulties would be accommodated by 
alternative arrangements, unless the problem 
reached huge proportions. 

* The stores would trade until4.30p.m., experiencein 
New South Wales suggesting that trade would 
diminish or evaporate by that time. 

* The New South Wales investigation demonstrated 
no objection by employees to working on Saturday 
afternoons. 

* No difficulties were envisaged in recruiting 
employees as there was a constant stream of job 
applicants seeking either part-time or casual 
employment. 

* In New South Wales in some stores, special 
arrangements have been made for some specialist 
staff, e.g. Furniture Departments to encourage full- 
time employees to work on Saturday afternoons, 
such as four day weeks. 

The applicants' next witness was the employee 
relations manager of a leading supermarket handling 
general merchandise, food and liquor. 

He told us that 
* They operate 52 supermarkets in Western Australia. 
* 70 per cent of the employees are casual employees 

and 30 per cent full-time employees. 
* It had been decided to open all of the supermarkets 

on Saturday afternoons for the full period allowed 
by the "America's Cup" Act, regardless of the rate 
of wages to be paid in order to gauge the impact of 
such trading. 
It was expected that some supermarkets may 
struggle to break even or may lose money, 
particularly those in some country areas. 

* Like the previous witness, he told us that it was 
expected that there would be a change in the retail 
shopping pattern with Saturday afternoon trading, 

there being a drift from Thursday nights and 
Saturday mornings to Saturday afternoons. 

* His organisation utilises the services of full-time 
employees Mondays to Fridays (both inclusive) and 
casual employees on Thursday evenings and 
Saturday mornings. 
On Saturday afternoons the stores will be manned 
by those casual employees who volunteer to work on 
those afternoons and that will be the case in other 
stores associated with that organisation. 
No difficulty was envisaged in obtaining the services 
of such employees in the light of experience with 
Thursday evenings and between 12 noon and 1.00 
p.m. on Saturdays at the rates presently prescribed 
by the award namely 25 per cent and 40 per cent. 

* Very few part-time employees are employed but if 
the restrictive proportion provisions were relaxed 
the organisation may look to that class of employee 
in the very long term. 

The next witness presented to the Commission was the 
personnel manager of a large department store that 
specialises in fashion goods. 

This witness told us that 
* Initially it will open all of its stores for Saturday 

afternoon trading and will review that decision from 
week to week in the light of the trading experience. 
The success of the application now before us would 
make a decision now to trade during the whole of 
the "America's Cup" period more than likely. 

* The experience of trading in one holiday resort on 
Sundays and Saturday afternoons had not been 
encouraging as a continuing practice from a trading 
and financial return viewpoint. 

* The prognosis for this type of store, upon the past 
experience of a similar store in the eastern states 
with Saturday afternoon trading was of no increase 
in returns and the expenditure by consumers shifting 
from other days of the week to Saturday afternoons, 
thus the store was open for trading longer for the 
same return. 

* It was proposed to utilise the services of its casual 
employees who work on Saturday mornings on 
Saturday afternoons, and the majority of those 
employees had inciated a willingness to so work 
whatever the rate of wage may be. 

* No employee would be disadvantaged if he or she 
was not willing to work on Saturday afternoons. 

The applicants next witness was the senior personnel 
officer of a large retail hardware group which is also 
engaged in the timber industry. 

He told us that 
* It was the group's intention to open for trading on 

Saturday afternoons throughout the period of the 
"America's Cup" Act, subject to an ongoing week 
to week review of financial performance. 
It was not expected that the America's Cup activity 
would generate new customers. 

* Because of the experience necessary in product 
knowledge of the many items available in its stores it 
employed a mixture of full-time and casual 
employees on each trading day. 
It was intended that that mixture would obtain on 
Saturday afternoons and it was not expected that 
there would be difficulties in arranging that staffing. 

* The stores will not insist upon any individual 
working against his or her will and no such employee 
would be disadvantaged as a result thereof. 

The applicants' final witness was the proprietor of a 
retail store specialising in luggage and leather goods. 

He told us that 
* He employed two full-time, one part-time and one 

casual employee and that was the regular level of 
staffing. 
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* He intended to adopt "a wait and see" approach to 
trading on Saturday afternoons but would open for 
such trading if all other retailers did so. 
His experience with extended hours of trading in 
past years did not provide optimistic expectations 
for that now allowed under the "America's Cup" 
Act. The rate for Saturday afternoon work as 
claimed by the applicants may make the prospect 
bearable. 

* To trade on Saturday afternoon would mean that he 
would be present in the store with either the part- 
time employee or the casual employee. His full-time 
employees did not wish to work and he would not 
require them to do so. 

* He operates in a large city arcade and on his 
investigation about half of the other stores in that 
arcade intended to open for trading on Saturday 
afternoons. 

The applicants' case then closed with the request for a 
reply, should that be appropriate or necessary after the 
respondent and the interveners had presented their cases. 

The Respondent's Case. 
The respondent indicated that it would first address us 

on the question of the "Principles" and request that the 
application be dismissed. In the event that we did not 
accept that first submission the respondent would then of 
course proceed to put argument on the merits of the 
applicants' case. 

We were taken firstly by the respondent to Principle 2 
and which reads 

2. Other Claims: Any claims for improvements in 
pay and conditions other than those provided by 
Principle 1 must be processed in accordance with 
Principles 3 to 12 below. No adjustment to an award 
pursuant to Principle 1 will be made by the 
Commission unless all the unions concerned in the 
award give an undertaking that until the Commis- 
sion completes its consideration of the next National 
Wage Decision they will not pursue any extra 
claims, award or overaward, except in compliance 
with the Principles. 

(66 WAIGp. 1139 at p. 1143.) 

The respondent pointed out that whilst that Principle 
was explicit so far as unions were concerned the 
Commission in Court Session had in 1983 been equally 
explicit in its reasons for decision on the way in which the 
views reflected in that Principle related to claims by 
employers. 

We were referred to those reasons for decision in 
General Order matter No. 461 of 1983 — State Review of 
National Wage Decision, 1983 of the 13th day of October 
1983 as they appear at p. 2209 of Volume 65, WAIG in 
the following terms 

On the question of commitment to the principles 
the TLC strongly urged that we should seek from 
employers a public and unequivocal commitment 
. . . that in the light of the Trade Union movement 
indicating an intention to observe the principle of no 
extra claims, employers will not seek to initiate 
pernicious claims to decrease working conditions. 

(Transcript p. 17.) 
Though we recognise the rationale behind the 

request we do not think it is practicable to insist on 
such a commitment. Indeed, we think that it may 
well be against the best interests of unions and their 
members to do so. However, apart from the fact 
that the unions may be reasonably confident that 
"pernicious" claims, even if made, would be 
unlikely to be granted by the Commission, the 
Commission recognises the propriety of subjecting 
to tests of a kind similar to those which will apply to 
claims by unions during the duration of the 
principles, any claim by an employer to worsen 
conditions. As a general rule we think that any such 
claim by an employer during that period ought to be 

refused unless the proposed changes are shown to be 
necessary and are, on balance, to the advantage of 
the employees immediately concerned. 

The two tests therein enunciated said the respondent, 
were quite clear — the award change sought was 
necessary and on balance to the advantage of the 
employees immediately concerned. 

The respondent submitted that those tests and the "de 
facto principle" which they constituted were clearly 
underlined by a Commission in Court Session in matter 
Nos. 252 and 253 of 1983 and others, applications by 
employers to reduce the additional loading on ordinary 
hours of duty on Saturdays and Sundays from 50 per 
cent to 10 per cent, when it was said inter alia 

The case for the applicant employers was directed 
at showing that the applications should proceed and 
at its conclusion the unions put that there was no 
case to answer and asked that the applications be 
dismissed. The Commission afforded the 
intervenors an opportunity to be heard and 
thereupon adjourned to consider the unions' 
submission. 

It is important in the processing of claims lodged 
pursuant to the Industrial Arbitration Act 1979 that 
the Commission, however constituted, observes not 
only the principles adopted in October 1983 but the 
basis and spirit and intent upon which such 
principles were established. Under the Act a union 
or an employer may lodge an application which 
could seek to improve, or as the case may be, worsen 
conditions of employment and any such application 
must be dealt with by the Commission in accordance 
with the provisions of the Act, and in particular 
section 26. However, in October 1983 the 
Commission in Court Session laid down a set of 
principles designed to cover the processing of claims 
during the following two years and whilst they 
remain it is not intended to depart from those 
principles. 

The principles did not call upon employers to give 
a commitment of the kind sought by the Trades and 
Labor Council but it was made clear that, as general 
rule, claims by employers to worsen conditions 
should be refused unless certain criteria were met. 

In these matters we take the view that the 
applicant employers have not discharged that onus 
nor are we persuaded that there should be a 
departure from the general rule. It follows that the 
applications may not be processed whilst the 
October 1983 Decision remains and neither of 
course may any application by an industrial union 
of workers which faUs outside the principles. 

We reject the suggestion that this Commission in 
Court Session should review the October 1983 
Decision in these proceedings. If it be thought that 
the "rules" established by that decision should be 
set aside or modified in any way the proper course 
would be to do so in proceedings under Division 3 
General Orders of Part II of the Act. In other 
words, if as is suggested the policy adopted by the 
Commission were wrong in principle or equity, an 
endeavour should be made to alter the policy in 
proceedings in which the Commission may be 
assisted by all of the persons referred to in Division 
3. 

Orders will issue formally dismissing these 
applications. 
(My emphasis.) (64 WAIG pp. 578 and 579.) 

As the respondent correctly pointed out employers 
generally had not picked up the suggestion that the 
"Principle" be varied, as a result of that decision. 

In the 1986 General Order Matter No. 261 of 1986 of 
the 9th day of July 1986 the respondent submitted, the 
Commission in Court Session re-affirmed the 1983 "de 
facto Principle" and again employers generally did not 
address the merits of it. 
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Those reasons for decisions submitted contained the 
following pertinent comments. 

The Council, while accepting the need for a "no 
extra claims" commitment from the unions, argued 
that a similar commitment should be required of 
employers that they would not seek to worsen 
conditions while the unions' commitment is on foot. 
In short, the Council said that employers could not 
expect from the trade union movement a commit- 
ment that prevents unions from seeking claims 
beyond the wage fixing principles, while employers 
were not so restrained. The Commission was 
reminded of comments which it made on this subject 
in the 1983 State Wage Case Decision and was asked 
to elevate those comments to the status of a 
principle. The commitment which the Council 
sought applied to the Government as an employer as 
well as to employers in the private sector. 

The Confederation did not address the merits of 
that proposition except to point out the 
impracticality of endeavouring to obtain a commit- 
ment from all employers in the State. It 
acknowledged, however, relevant comments which 
the Commission in Court Session made in the 1983 
Wage Case and in the Junior Workers Case, 

and 
We recognise the significance of the emphasis 

given by the Australian Commission in that 
statement. It would be naive indeedfor employers to 
expect unions to honour a "no extra claims" 
commitment if employers were given unconditional 
authority to attempt to reduce the working 
conditions of their employees. This would be quite 
contrary to the spirit of the Accord and, in our view, 
would quickly bring the centralised system for the 
fixation of wages and conditions of employment 
based on National Wage Cases to an end. 

and 
As late as July last year in the Junior Workers 

Case the Commission in Court Session was prepared 
to include a provision in awards enabling the 
payment to a junior or apprentice of a rate less than 
the award rate under certain conditions but only 
after the Commission in Court Session accepted that 
the award variation to be prescribed satisfied the 
relevant test laid down by the Commission in Court 
Session in the case quoted above (65 WAIG p. 
1331). 

We have been given no reasons in these 
proceedings why the 1983 statement of the 
Commission in Court Session is no longer 
appropriate and we propose to re-endorse it. It has 
as much application to the Government as an 
employer as it has to employers in the private sector. 
(My emphasis.) 

(66 WAIG p. 1139 at pp. 1140 and 1141.) 
The respondent then submitted that when the applica- 

tion now before us was analysed against the backdrop of 
the "Principles" it revealed quite clearly a worsening of 
conditions namely the extension of the ordinary hours of 
work for 1.00 p.m. to 5.00 p.m. on Saturdays and a rate 
of wage substantially lower than that which had applied 
for so many years in areas in which trading on Saturday 
afternoons had existed for long or short periods, and 
such changes could not the respondent submitted be seen 
by any stretch of the imagination to be to the advantage 
of the employees concerned. 

It submitted that the employment of persons employed 
in the callings of shop assistants and others in the retail 
industry have been regulated by awards of industrial 
tribunals in this state since 1918 and (Exempted Shops 
excepted) the rate for all work performed after 12 noon 
has been overtime rates, namely double time. 

As the respondent put it 
It has stood the test of depressions, World Wars 

and changes in society. It has survived without inter- 
ference through some 20 amendments to trading 

hours legislation over a period of approaching 80 
year. In that time the retail industry has expanded, 
grown, changed to cater for the shopping public. At 
no stage, until now, have employers felt the need to 
challenge that long established penalty payment. 

(Transcript notes of proceedings p. 203.) 
The extent to which trading had taken place in such 

circumstances the respondent recited as follows 
Point two: In the last 10 years in particular the 

state government has permitted regular and long 
periods of extended trading in different parts of the 
state. Just to mention a few; following 
recommendations from the Holiday Resorts 
Advisory Committee established under the 
Factories and Shops Act extended periods of trading 
for additional late nights, all day Saturday and all 
day Sunday have been allowed on a regular basis for 
the local government areas — Albany, August- 
Margaret River, Boulder, Bunbury, Busselton, 
Denmark, Esperance, Geraldton, Greenough, 
Harvey, Irwin, Kalgoorlie, Mandurah, Manjimup, 
Northampton, Rockingham and Wanneroo. In 
each of the areas governed by local councils an extra 
60 to 90 days have been permitted for the shops to 
trade, invariably Saturdays and Sundays. On each 
of those occasions the relevant provisions of the 
Shop Award have applied; double time on 
Saturdays and Sundays and double time and a half 
on public holidays. No businesses have been forced 
to close because of adherence to award rates of pay. 
In fact, looking at back minutes of the Holiday 
Resorts Advisory Committee, it becomes apparent 
that all of the areas did so well they came back in 
succeeding years for the right to trade at extended 
periods once again. 

Until now there has been no desire to challenge 
the existing award rate. 
(My emphasis.) 

(Transcript notes of proceedings p. 203.) 
I remark at this juncture that the respondent's last 

assertion is essentially correct as it relates to the whole of 
Saturday afternoon but overlooks the unsuccessful 
application by employefs in 1981 to extend the ordinary 
hours of work on Saturdays from 12 noon to 1.00 p.m. 
and for the extra hour of work in ordinary hours to so 
result to be paid for at 25 per cent extra in lieu of double 
time (61 WAIG p. 1263). 

Looking at those areas in which retail establishments 
have been allowed to trade on Saturday afternoons — 
the holiday resort centres and North of the 26 degree 
parallel of South Latitude — the respondent submitted 
that the rate which must be paid to employees working 
on those afternoons was not a matter of consequence. 

As long as the competition is keen, as long as all 
firms have the same cost particularly as long as 
externally imposed costs like gas, electricity rates or 
labour are the same the market place will determine 
the result. 

(Transcript notes of proceedings p. 205.) 
History had proven that to be the case, as earlier 

outlined, the respondent submitted and then at the rate 
of double time. A reduction of that rate would not of 
itself change the decision to trade or not to trade but 
merely reduce the employers' costs at the expense of their 
employees. 

It was inappropriate and improper the respondent 
submitted to entertain such wide ranging changes as 
contained in the employers' application for a short 
period of extended trading hours founded upon a 
particular occasion, the America's Cup Defence. 

When the Government determines its position upon 
the changes in trading hours generally recommended in 
the "Kelly Report" and if that determination results in 
an extension of trading hours, then the respondent 
stated, it will engage in proper and meaningful 
discussions with the retail industry about what award 
conditions should be effected, in the full appreciation 
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that in such a case, it will have to give way on a number of 
issues, but not in the singular and restricted circum- 
stances of the "America's Cup" legislation. 

That attitude had been conveyed to the Government 
and acknowledged by it (Exhibit 1). 

For all those reasons the respondent then requested the 
Commission in Court Session to dismiss this application. 

Those submissions were supported by the Council. 
On behalf of the Minister it was submitted that the 

initiative taken by the Government in proposing the 
"America's Cup" legislation was to free up shopping 
hours during the America's Cup programme. 

In so doing it was never the intention of the Govern- 
ment to affect in any way the working conditions of 
employees generally affected by that legislation and that 
position had been placed before the respondent. 

The Minister concurred with the respondent's view of 
the "Principles" as they relate to this application. 

Additionally the Minister submitted that any 
pronouncement by the Commission favouring the 
application in whole or in part may be prejudicial to the 
major consultations necessary and forecast between the 
parties as the result of the implementation in 1987 by the 
Government of any of the recommendations for 
extended trading hours contained in the "Kelly" report. 

Accordingly the Minister opposed the application and 
sought its dismissal. 

In reply the applicants disagreed that any positive 
results from their application would prejudice future 
negotiations upon changes to the award provisions in the 
event of a general variation to trading hours in the future 
and reiterated the applicants' denial that the application 
was merely to pre empt those matters in any way. 

Supported by the Confederation the applicants 
reiterated their views upon the "Principles" concluding 
that the application was in no way contrary to them or 
any "de facto principles" derived or arising therefrom. 
They thus opposed the motion that the application be 
dismissed on the grounds advanced by the Respondent, 
the Council and the Minister. 

My determination — Some general observations. 
In my view the application must be considered firstly 

in what I consider to be the rather narrow limits of the 
"America's Cup Yacht Race (Shopping Hourse)" Act 
1986. 

That legislation, without reading into it purposes 
which are not apparent or without reading it too 
narrowly, was grounded, to refer to the second reading 
speech of the Leader of the House (and quoted earlier in 
these reasons for decision), "to provide the appropriate 
retailing environment enabling that industry to 
contribute to and share in the benefits that the America's 
Cup defence is expected to being to the State ..." 

To so enable that industry — the retail industry — to 
so contribute to and share in those benefits, trading is 
allowed on Saturday afternoons for the life of the 
legislation and that life is related basically to the duration 
of the America's Cup Defence Programme. 

In the light of that specific charter it seems to me to be 
totally unrealistic for the applicants to say in effect "we 
want the award varied to cater for a situation in which 
any retail establishment in Western Australia may avail 
itself of that opportunity". I fail to see that the event to 
which the Legislation is directed will affect consumer 
demand in the general store in Corrigin or Salmon Gums, 
the furniture emporium in Kalgoorlie or the hardware 
store in Three Springs. 

In fact such examples could be in my view constricted 
to geographical areas less remote from Perth and 
Fremantle and prompted my question during the 
proceedings as to whether the applicants could indicate 
the areas geographically and according to types of 
merchandise where it was expected that the America's 
Cup Defence Programme would have an impact. 

It could be argued quite validly that the Legislation 
contains no such restriction but the Government had it 
tried to do so would have been faced with the same 
dilemma as that to which I have just referred — how to 
identify the areas or merchandise which will be affected 
by the event to which the Legislation is directed. 

Despite the applicants' concession during the proceed- 
ings to restrict the application to that part of the State 
south of the 26th paraUel of South Latitude, there still 
remains a vast area which in my view could not by the 
wildest stretch of imagination be affected by the special 
event and retailers in those areas should not have been 
invited to participate in the application because they do 
not have in my view any justifiable reasons to do so. 

It may be said that it was open to the Commission in 
Court Session to confine the operation of any award 
variation, geographically or by reference to specific 
parties via section 26 (2) of the Act but on the material 
before us such a distinction between retailers could not 
possibly have been made without the risk of wide 
margins for error. 

The applicants' in my view should have been specified 
retailers who could with confidence say that in their 
estimation there would be a demand on Saturday after- 
noons during the life of the special event for their goods 
and services by virtue of the "unprecedented demands of 
the tourism industry or the requirements of resident 
consumers" arising from that event. 

In essence I am saying that the scope of the application 
was misconceived and hindered what could have been an 
analysis of specific problems rather than generally broad 
and vague problems. 

It may be that the application was made the way it was 
because of the short time available to the applicants and 
that is understandable. 

It may also be the case that retailers did not want to 
create a situation wherein some were likely to obtain a 
competitive advantage over others and that is under- 
standable but "the case of the greatest good for the 
greatest number" probably militated against those who 
or which may have possessed a prima facie case for 
consideration. 

For example a large retailer of hardware had no 
expectation of increased consumer demand due to the 
America's Cup and really had no justification for being 
an applicant in these proceedings. 

Some retailers have no intention of utilising the 
services of full-time employees on Saturday afternoons 
and it may have been more palatable to the respondent 
and to the Commission in Court Session to have been 
dealing with merely the question of the appropriate rate 
of wage for casual employees working on Saturday 
afternoons during the America's Cup period rather than 
the dramatic change the applicants sought, that is to 
extend the ordinary hours of work for all employees. But 
whilst that situation can be readily isolated to the super- 
markets on whose behalf such intention was announced 
other evidence showed that in some specialist areas full- 
time employees would have to be utilised and thus their 
circumstances have to be addressed and the canvas 
merges again into a grey area, and would it be equitable 
to prohibit the use of full-time employees on Saturday 
afternoons in the interests of not only the employers but 
also those employees who would like the opportunity of 
adding to their weekly income? 

By the same token it would not seem equitable to come 
to the uninformed conclusion that there will be an 
increased consumer demand for say food and clothing 
during the period of the Cup defence but not for pianos 
or carpets and then limit any results favourable to some 
of the applicants such as supermarkets to the exclusion of 
the department stores which could not physically isolate 
their food and clothing sections from the remainder of 
their sections. Also could it be safely assumed that 
increased consumer demand would be limited to Perth 
and Fremantle or a particular radius therefrom and that 
tourists in substantial numbers will not venture beyond 
those areas? 
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All of those questions exercised my mind in grappling 
with the totality of the application and whilst the parties 
collectively with their expertise and knowledge of the 
industry may well have been able to come up with 
acceptable alternative solutions, I on the material before 
me have been unable to do so. 

The Principles. 
The tenor and intent of Principle 2 of the 

Commission's Wage Fixing Principles as they relate to 
claims by employers to worsen conditions have been well 
described in the recitation of the parties' arguments 
earlier in these reasons for decision. 

I do not classify the applicants' claims as 
"pernicious", the description used in the 1983 decision 
of the Commission in Court Session but they do seek to 
worsen an existing condition of employment by 
extending the spread of ordinary hours of work beyond 
1.00 p.m. on Saturdays, and a worsening or a reduction 
in existing conditions of work is really what the "de 
facto" principle is concerned with and decisions of 
Commissions in Court Session since the 1983 decision 
makes that obviously clear (See 64 WAIG p. 578 and 66 
WAIGp. 1139 at p. 1140). 

The tests attached to that' 'Principle'' are equally clear 
namely 

Unless the proposed changes are shown to be 
necessary and are on balance, to the advantage of 
the employees immediately concerned. 

(63 WAIG p. 2207 at p. 2209.) 
Taking the question of necessity first, it is clear from 

the cross section of the evidence before us that whether 
or not retail establishments do open for trading be it for 
their own benefit or the benefit of consumers visiting or 
resident is not dependent in all cases upon the rate of 
wage that is to be paid under the award. 

Some will open all the time, win, lose or draw, others 
will see what their competitors are going to do and others 
will open selectively according to geographic locations. 

It will be for some a question of financial performance 
or consumer demand and for some a means of gauging 
consumer reaction. 

In those cases the applicable rate of wage will be a 
determinant for some and for others of no consequence 
whatsoever. 

Accordingly it is not necessary to effect the changes 
sought by the applicants for retailing facilities to be 
available to the public on Saturday afternoons during the 
"America's Cup" period and the first leg of the test 
posed by the "Principles" is not satisfied. 

To the employees immediately concerned, those 
persons presently employed in the retailing industry the 
variations sought by the applicants can hardly be 
considered in my view, on balance, to be to their 
advantage. 

The full-time employees face the prospect of working a 
full Saturday every second week end and thus losing one 
half day of leisure time and in no sense could I describe 
that as an advantage. 

It may well be the case that as the evidence suggests, 
that the degree to which full-time employees are utilised 
on Saturday afternoons will be minimal and volunteers 
only but there is no guarantee that such will be the case in 
all cases. 

For the main class of employees it is suggested will be 
utilised on Saturday afternoons, casual employees, the 
claimed changes in working hours do not appear 
anywhere near so dramatic as such employees will (who 
from the evidence again will be volunteers) be prepared 
to work a full Saturday in lieu of one half of a Saturday 
and the reasons such persons work as casuals seem to be 
related to a means of earning or supplementing an 
income at times convenient to themselves 

To that extent those employees will not be 
disadvantaged in the general sense and may be 
advantaged in the sense of having an opportunity which 

was not previously open to them, to increase their 
earnings whatever the rate of wage happens to be. If "on 
balance" is read as "all things considered" and this was 
the pattern which would emerge in all or most retail 
establishments, I feel that the second leg of the test 
attached to this "Principle" could be satisfied. But again 
there is no guarantee that such will be the case generally 
although the breadth and size of the establishments that 
said it will be leads me to conclude that such will be the 
pattern for the majority of employees employed as 
casuals on Saturdays. 

However the two legs of the test are conjunctive and 
having concluded that the first leg of the test has not been 
satisfied the total test fails and I find that the applicants 
have not discharged the onus placed upon them by the 
"Principles" and for that reason, if for no other, the 
application will not be allowed. 

The Merits. 
I have already dealt with the defects which I perceive in 

the scope of the application and the difficulties it raises 
on a global basis. I now deal with the arguments, 
evidence and other material presented by the parties on 
the specific variations claimed by the applicants, and as 
amended by them during the course of the proceedings. 

(a) Ordinary Hours of Work. 
As the applicants submitted, the spread of ordinary 

hours of work under the award have by and large 
parallelled or reflect the hours of trading permitted by 
the Factories and Shops Act 1963 except in the case of 
establishments north of the 26th Parallel of South 
Latitude. 

Section 85 of that Act provides that 
(1) Subject to the provisions hereinafter 

contained in this Division every shop shall be kept 
closed by the shopkeeper 

(a) on Monday, Tuesday, Wednesday and 
Friday, in each week, until eight o'clock in 
the forenoon and from and after she 
o'clock in the afternoon; 

(b) on Thursday, in each week, until eight 
o'clock in the forenoon and from and after 
nine o'clock in the afternoon; 

(c) on Saturday, in each week, until eight 
o'clock in the forenoon and from and after 
one o'clock in the afternoon; 

(d) on Sunday in each week; and 
(e) on each public holiday and each public 

half-holiday. 
(Section 86 excludes "Exempted Shops" as defined 

therein from the operation of section 85) and by virtue of 
an Order made by the Minister pursuant to section 7 of 
that Act 

and published in the Government Gazette on 28 
February 1969 the Minister declared that all of the 
provisions of the Act did not apply to factories, 
shops and warehouses situated north of the 20th 
parallel of south latitude and that sections 85 to 94 
(both inclusive — i.e. all the provisions relating to 
trading hours of shops) and subsection (1) of section 
95 (closure of Shops on Public Holidays) did not 
apply to shops situated between the 26th and 20th 
parallels of south latitude. That order continued in 
effect a similar order made in 1921 which in turn had 
reflected the position that obtained under earlier 
legislation. Thus it is now the case that shops of all 
kinds in the north west of the State may be kept 
open for trade during whatever hours the 
shopkeeper desires and it has always been so. 

(Retail Trading Hours in Western Australia — 
a report by Mr E.R. Kelly Volume 1 p. 14.) 

As referred to earlier in these reasons for decision the 
award provisions relating to the spread of ordinary hours 
of work for Shop Assistants, Window Dressers and 
Demonstrators are 7.00 a.m. to 6.00 p.m. Mondays, 
Tuesdays, Wednesdays and Fridays, 8.00 a.m. to 9.00 
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p.m. on Thursdays and 8.00 a.m. to 1.00 p.m. on 
Saturdays (the latter only having effect since 1986 as a 
result of the negotiated 38 hour week provisions). 

The hours of "opening" of wholesale establishments 
are not regulated, the Factories and Shops Act governing 
the hours of trading of "retail shops" only. 

Prior to the new Factories and Shops Act of 1963, its 
predecessors had mirrored trading hours of shops and 
the spread of ordinary hours of work for Shop Assistants 
explicitly. 

The repealed Act, the Factories and Shops Act 1920 
provided in section 113 as follows 

113. (1) When, in accordance with or as a result 
of any award of the Court under the Industrial 
Arbitration Act 1912-41, or of any registered 
industrial agreement which has been made a 
common rule, the shop assistants employed in the 
sale of goods in any shops, or in the principal or one 
of the principal departments of any shops, are 
required to cease work on any day at an hour earlier 
than that fixed or determined by or under this Act as 
the closing time for such shop, then the shop shall 
close on that day not later than the hourfixed for the 
cessation of work under the said award or industrial 
agreement, and shall continue closed until the time 
fixed or determined by or under this Act for the next 
opening of such shop. 

(2) This section shall not apply to any shop of a 
description mentioned in Part II of the Fourth 
Schedule. 
(My emphasis.) (The reprinted Acts of Parliament 

of Western Australia Vol 10 p. 73.) 
[I prefaced my remarks as to the manner in which the 

spread of ordinary hours of work had parallelled trading 
hours regulated by the Factories and Shops Act by saying 
"by and large" they had. It will be noted that the parties 
moved away from that pattern with the introduction of 
the 38 hour week in 1986 and on which occasions the 
spread of ordinary hours of work was extended by 
varying the starting time from 8.00 a.m. Monday to 
Friday both inclusive to 7.00 a.m. (66 WAIG p. 230 at 
pp. 231 and 232).] 

The question then becomes whether or not extended 
hours of trading permitted by the "America's Cup Yacht 
Race (Shopping Hours)" Act 1986 between the 1st day of 
November 1986 and the 15th day of February 1987 
should be considered to have the same significance as a 
variation of trading hours of general effect under the 
Factories and Shops Act. 

In my view the answer to that question is clearly no. 
A piece of short term specific purpose legislation (and 

which was not itself an amendment to the Factories and 
Shops Act) does not put into place a regular change to 
trading hours generally and can be considered analogous 
to the "permits" issued from time to time extending 
trading hours in "Holiday resorts" and for which 
circumstances employers have never sought to vary the 
award to extend the spread of ordinary hours of work to 
mirror those extended trading hours. The respondent 
clearly and quite realistically acknowledges the need to 
address changes in trading hours of universal effect and 
quite correctly in my view distinguishes the "America's 
Cup" legislation from such a circumstance. 

I have earlier in my reasons for decision distinguished 
this claim for the "Pharmaceutical Chemists" matter of 
1966 and make no further reference to its relevance to 
these proceedings. 

The appropriate rate of wage for Ordinary Hours of 
Work on Saturday Afternoons. 

Having reached the conclusion that there is no 
substantial merit in the applicants claim to extend the 

• spread of ordinary hours of work from 1.00 p.m. until 
5.00 p.m. on Saturday afternoons during the life of the 

"America's Cup" legislation it is not necessary to deal 
with the merits of the next step in the applicants' claims, 
namely that 

(2) Where work is performed by such employees 
(i.e. full-time, part-time and casual employees) 
between 12 noon and 5.00 p.m. on Saturday it shall 
be payable at a loading of 25 per cent in addition to 
the ordinary rate prescribed by Clause 28.—Wages 
of the Award. 

By virtue of my conclusion on the spread of ordinary 
hours of work the existing provisions of the Award will 
continue to operate namely Clause 13.—Overtime — 
subclause (9) — and which provides the rate of double 
time for work performed after 1.00 p.m. on Saturdays 
(except in the case of Exempted Shops and Shops within 
the Municipality of the Shire of Mandurah). 

However I consider that it would be less than fair not 
to make some comment upon the matters raised by the 
applicants' case and which in its totality was well 
researched, and logically presented by their agent. I have 
alluded to the situation wherein there may be a case to 
prescribe other than deterrent or overtime rates of wages 
for casual employees on Saturday afternoons, if for no 
other reason than that for such employees it js not a true 
overtime situation as is the case with full-time employees. 

In my view the case presented by the applicants for a 
' 'loading" les than 100 per cent wasprima facie made out 
for casual employees and may have succeeded were it not 
for the factors to which I have referred in my general 
observations on the scope of the application. 

Part-Time Employees — Proportion to Full-Time 
Employees. 

This was the only other matter of substance addressed 
by the applicants and as my recitation of the grounds 
canvassed earlier herein reveal the applicants did not put 
this question very high in the short term nature of the 
"America's Cup" legislation and those grounds were not 
of sufficient depth in my view to warrant a variation to 
the existing award provisions. 

In the final analysis, for all of the reasons expressed 
herein I conclude that the application should be 
dismissed without hearing further from the respondent. 

COMMISSIONER SALMON: (The following is an 
edited version of my reasons for decision given on 3 
November 1986.) This application before the 
Commission in Court Session was described by Mr 
Gifford as a reaction by employers in the Retail Trades 
Industry to an initiative of the State Government, that 
initiative being the passage of legislation which may be 
cited as the America's Cup Yacht Race (Shopping 
Hours) Act 1986. 

Undoubtedly the principal issue amongst several 
contained in the application is the one concerning a claim 
that time worked between the hours of 12 noon and 5.00 
p.m. on Saturdays should be paid for at ordinary time 
rates plus a loading of 25 per cent. Success for the 
Applicants' in this respect would mean the abandonment 
of the present arrangement under the Award whereby 
employees working these hours are paid double the 
ordinary rates prescribed. 

To say the least, such success would constitute a 
change of great importance, not only from the point of 
view of employers looking to their own interests, but also 
from the point of view of employees because it would 
alter arrangements of very long standing in the Retail 
Trades Industry which advantage them. 

The present state of the Award is obviously the 
mainstay of the Union's opposition to the claim. The 
status quo forms a large part of the merit of the Union's 
case and the burden of proving the case for change rests 
squarely on the Applicants. Moreover, the weight of this 
burden is enlarged through the operation of the 
Commission's Wage Fixing Principles. 

These Principles raise the public interest as an issue 
because they are part and parcel of the Commission's 
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policy in its general administration of industrial relations 
throughout the State and this policy can be destabilised 
by allowing changes to conditions which are likely to 
raise serious doubts about its efficacy and fairness in all 
cases. This observation on the Wage Fixing Principles is 
not to say that a case for a different approach to rates for 
Saturday afternoon work in the Retail Trades Industry 
would not be successful in circumstances where Saturday 
afternoon trading is permanently established as a 
commercial and social fact; indeed, the Union recognises 
the hard facts of reality in this respect and has given a 
commitment to the Commission in Court Session that it 
will negotiate seriously and in good faith with employers 
in the Retail Trades Industry should Saturday afternoon 
trading be universally introduced. But I am unable to see 
how the America's Cup Yacht Race (Shopping Hours) 
Act 1986, can be accorded more importance than that 
which it is given in the explanations to the Commission in 
Court Session on behalf of the Minister. In my opinion, 
it does not raise circumstances of such importance as 
would justify the conclusion that the Wage Fixing 
Principles are not of overriding importance in this case. 

From the foregoing statements it will be plain that I do 
not believe that a case for necessity has been made. 
However, I wish to emphasise that the Applicants are 
also required to show that the claim granted would be to 
the advantage of the employees immediately concerned. 

I am not prepared to accept that the question of 
employee advantages is answerable through considering 
arguments presented from employers' perspectives. 
Furthermore, I return to my earlier comment about a 
likely threat to the Wage Fixing Principles where doubts 
about fairness are raised. If all employees in the Retail 
Trade Industry were prepared to concede the 
inevitability of Saturday afternoon trading as a universal 
proposition, and if they were also prepared to accept 
some change in their remunerative package as a result, 
they may appear to be in a state of general agreement 
with the employers on two important issues, but it would 
not follow that employees would be advantaged if they 
receive the loading of 25 per cent of ordinary wage rates 
for work on Saturday afternoons. 

When considering the question of employer advantage 
it is essential to have the totality of the relationship 
between employees and employers in mind. There is an 
aspect of the relationship which is collective, in which 
each party makes claims upon the other. In making these 
claims, each party endeavours to maximise its 
advantages according to its perception of the force of 
new or emerging circumstances operating in its favour 
and the party upon whom the claim is made relies upon 
the strength of its existing legitimate rights to prevent 
inroads being made into them. 

In the present case, employees in the Retail Trade 
Industry have the ability to influence the outcome of 
future events relating to Saturday afternoon trading 
hours and payment for them according to the strength of 
their negotiating position arising from the provisions of 
an Award which advantages them. The Applicants carry 
the burden of proof on the subject of employee 
advantages but they have said nothing on the subject 
which shows that they appreciate the negotiating 
disadvantage for employees which the claim involves. 
Accordingly, I believe it would be an act of considerable 
injustice towards these employees if this Commission in 
Court Session was to hold that they would be advantaged 
by granting the Applicants' claims. 

In my opinion, the burden of proof has not been 
discharged and the Union's motion of no case to answer 
should be upheld. Accordingly my decision is that this 
case should be dismissed. 

COMMISSIONER KENNEDY: I have had the 
advantage of reading the decision of Salmon C. in this 
matter and agree with his conclusion and his reasons for 
it. 

The application seeks to vary the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 1977 
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by deleting the existing Clause 29A and inserting a new 
clause in lieu. The effect of the provision sought would 
be to extend the ordinary hours of work on Saturdays 
from 1.00 p.m. to 5.00 p., with a loading of 25 per cent 
for hours worked on Saturdays and the removal of 
restrictions on the employment of people on a part-time 
basis. The application is opposed by the respondent 
union. During the proceedings Mr Gifford for the 
applicant employers sought and was granted leave to 
amend the claim to exclude those establishments north of 
the 26 degree parallel which establishments already have 
the option of trading to 5.00 p.m. on Saturdays. 

In his submissions Mr Gifford emphasised that the 
principal factor in raising this claim was the passage of 
the America's Cup Yacht Race (Shopping Hours) Act 
1986. However, in my view, the fact that this legislation 
only has application between 1 November 1986 and 15 
February 1987 is important in the consideration of this 
claim. In this context I consider that there is insufficient 
before the Commission to warrant the major variations 
to the Award which are being sought. 

Further I consider that the applicants have not 
discharged the onus placed on them by the decision of the 
Commission in Court Session in General Order in the 
matter of No. 461 of 1983 and reiterated in the matter of 
number 261 of 1986 and reported in Volume 66 of the 
Western Australian Industrial Gazette at pp. 1140-1141. 
As the Commission in Court Session differently 
constituted observed in a previously determined matter 
(64 WAIG 578): 

It is important in the processing of claims . . . that 
the Commission, however constituted, observes not 
only the principles adopted in October 1983 but the 
basis and spirit and intent upon which such 
principles were established. 

In this application the applicants have not established 
the variations sought to meet the criteria necessary in the ' 
context of the Wage Fixing Principles. 

I would order that the application be dismissed. 

COMMISSIONER MARTIN: It is the unanimous 
decision of the Commission in Court Session that the 
application be determined by an Order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 888 of 1986. 

Between Boans, a division of Myer Stores and Others, 
Applicants and Shop, Distributive and Allied 
Employees Association of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of the appli- 
cant and the Confederation of Western Australian 
Industry (Incorporated) (intervening), Mr N.R. 
Whitehead on behalf of the Honourable Minister for 
Employment and Training and Industrial Relations and 
Mr T.M. Bishop on behalf of the respondent and the 
Trades and Labor Council of Western Australia 
(intervening), the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 3rd day of November 1986. 
By the Commission in Court Session. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 587 of 1986. 

Between Trades and Labor Council of Western Australia, 
Applicant and Minister for Industrial Relations and 
Others, Respondents. 

Order. 
HAVING heard Mr D. J. Cloghan on behalf of the appli- 
cant and Mr G.M. Overman (of Counsel) and with him 
Mr J.D. Miller on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application herein is withdrawn. 

Dated at Perth this 3rd day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PRESIDENT — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1132 of 1986. 

Between Australian Shipbuilding Industries (WA) Pty 
Ltd, Applicant and Maritime Workers Union of 
Western Australia, Union of Workers and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Before His Honour the President D.J. O'Dea. 
The 19th day of November 1986. 

Mr G.I. Macnish (of Counsel) on behalf of the 
applicant. 

Mr D.M. Stone (of Counsel) on behalf of the 
respondents. 

Reasons for Decision. 
THE PRESIDENT: This is an application under section 
49 (11) of the Industrial Relations Act 1979 for an order 
that the operation of the decision and orders of 
Commissioner G.J. Martin given on 31 October 1986, 
requiring the applicant to re-employ three employees, be 
wholly stayed pending the hearing and determination of 
an appeal lodged by the applicant against the decision. 

At the request of the applicant the hearing of the 
application was expedited. In order to demonstrate that a 
stay should be granted the applicant endeavoured to 
show that there was a serious question to be determined 
by reference to the matters set out in the notice of appeal 
and that the balance of convenience favoured a stay on 
the foliov^ing grounds:— 

1. The applicant, on 9 October 1986, terminated the 
contracts of employment of the three employees on the 
ground of redundancy. 

2. The Commission found that the applicant had 
cause to reduce its manning in the drawing office, 
painting section and steel section, being areas in which 
the three employees were employed and will, pursuant to 
the said decision, be required to be re-employed. 

3. That if the applicant were now required to re- 
employ the employees it would be required to dismiss a 
further three of its present employees to accommodate 
the re-employment order. 

4. To take back the three employees, pending an 
appeal in these circumstances, would be unsettling, not 
only to those three employees but also to the balance of 
the applicant's workforce. 

According to the grounds of appeal the Commissioner 
was without jurisdiction to order re-employment and he 
erred in applying principles having application to unfair 
dismissal, which principles were not appropriate because 
employment was terminated for reasons of redundancy. 
It was further alleged that he misapplied the applicable 
onus and made errors of fact and law in respect of 
various findings which are particularised at length. The 
respondents to the appeal opposed the application for 
stay on the following grounds:— 

1. The grounds of appeal are wholly or substantially 
misconceived and do not raise a serious question to be 
tried. 

2. Alternatively, the grounds of appeal do not disclose 
a sufficiently strong or serious case to be tried to justify 
the grant of a stay. 

3. The grounds of application for stay are based 
wholly or in part on false premises in that the appellant's 
workforce consists of some 350 employees and it is 
untenable to claim that it cannot accommodate three 
men on a temporary basis pending the hearing of the 
appeal. 

4. The staying of the Commission's order would be 
more unsettling to the workforce than a return to work 
by the three employees and in refusing a stay the 
Commission would restore the status quo as it was on 9 
October, before industrial disruption occurred. 

It was claimed that the balance of convenience favours 
the refusal of a stay on the following grounds:— 

1. The refusal of a stay restores the status quo as at 9 
October 1986, before the terminations. 

2. The refusal of a stay prevents an unjust hardship 
being imporsed on the men and their families. 

3. The decision is prima facie right and should be 
sustained until shown to be wrong and if the grant of a 
stay leads to any one of the workers leaving the area to 
find new work the grant of a stay will effectively decide 
the appeal. 

The parties were represented by Counsel and the case 
for each side was presented in a capable and thorough 
manner. In fact the contest reached into areas within the 
province of the Appeal Bench. It is normally unnecessary 
to go further than the grounds of appeal to decide if there 
is a serious question to be tried. The comprehensive 
challenge mounted by the respondents raises issues which 
are more appropriately resolved on appeal, the hearing 
of which has been expedited and will take place on 28 
November 1986. 

For present purposes I was prepared to assume that the 
applicant has shown that there is a serious question to be 
determined but I dismissed the application because it was 
not shown that the balance of convenience lies with the 
applicant. It relied on a claim that enforcing the re- 
employment order would necessarily require a dismissal 
of a further three employees but in accordance with the 
evidence of its General Manager it must be conceded that 
compliance with the order for re-employment would 
involve an economic disadvantage for a short time but is 
unlikely to result in the applicant being immediately 
required to dismiss a further three employees. It was also 
claimed that to take back the employees pending the 
appeal would be unsettling for them and the balance of 
the workforce. The history of the proceedings involved a 
dispute between the applicant and the respondents over 
the termination of eight employees and resulted in 
industrial action. It seems to me more likely to be 
unsettling to the employees concerned if an order were 
made effectively staying their restoration to 
employment. 
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The grounds on which the applicant relied have not 
persuaded me that the balance of convenience lies in its 
favour. On the other hand it is likely to involve hardship 
for the three men if a stay is ordered and in my opinion 
the balance of convenience favours the refusal of a stay. 
For these reasons I dismissed the application and 
declined the order sought. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1132 of 1986. 

Between Australian Shipbuilding Industries (WA) Pty 
Ltd, Applicant and Maritime Workers Union of 
Western Australia, Union of Workers and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, 
Respondents. 

Before His Honour the President D.J. Q'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 14th day of November 1986 and having heard Mr 
G.I. Macnish (of Counsel) on behalf of the applicant and 
Mr D.M. Stone (of Counsel) on behalf of the 
respondents and I having found on the 14th day of 
November 1986 that the application should be refused 
and having given my reasons for so finding on the 19th 
day of November 1986, it is this day, the 19th day of 
November 1986 ordered that the application be 
dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1325 of 1986. 

Between Silver Chain Nursing Association Inc, Applicant 
and the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Respondent. 

Before His Honour the President D.J. O'Dea. 
The 24th day of December 1986. 

Mrs P.E. Bentley on behalf of the applicant. 
Ms J. Adern on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application pursuant to 
section 49 (11), by which Silver Chain Nursing 
Association Inc seeks an order that the operation of the 
decision of the Commission in matter No. CR744 of 1986 
be stayed, effectively pending the determination of an 
appeal which has been lodged against that decision and in 
truth, against the effect of an order of 17 December. It is 
that order which it is sought to stay. 

The decision arose out of proceedings concerning an 
application by the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth on behalf of one of 
its members, a Miss E.L. Broome, in respect of whom 
the applicant union sought a declaration, effectively that 
Miss Broome, who was the matron of Cottage Homes, 
which is an organisation of the appellant, had been 
unfairly dismissed from her employment. 

Although the union sought on her behalf compensa- 
tion for the loss of her employment, the order issued 
proposes relief other than that. The order arose out of a 
decision effectively favouring the union and Miss 
Broome and the core of it is expressed, T think, in a 
passage from the decision which I quote: 

In view of her age and her previous service one 
would expect a caring and compassionate employer 
to remove Miss Broome from the position of 
Matron and to employ her at a level of responsibility 
commensurate with her ability. 

The order was made on 17 December in these terms: 
That the respondent (the Silver Chain Nursing 

Association) shall, within seven days of the date of 
this Order offer to Miss E.L. Broome full-time 
employment in a position equivalent to that which 
she occupied prior to taking up the position of 
Matron at Cottage Homes, Highgate. 

The said Miss Broome shall respond to that offer 
within seven days of receiving it from the 
respondent. 

In the event that Miss E.L. Broome accepts the 
offer of employment, it shall commence on a day 
thereafter, mutually agreed between the respondent 
and Miss E.L. Broome. 

I am informed by Ms Ardern, who appears on behalf 
of the Federation, that it would be the intention of Miss 
Broome to accept the offer of employment, were it 
made, in terms of the order. In that event, of course, the 
matter would be resolved by her accepting a position 
commensurate with her qualifications but other than 
that previously occupied, namely Matron at Cottage 
Homes. 

The application for stay rests upon the general propo- 
sition that there is an arguable case, or to use the 
expression normally employed in these circumstances a- 
serious case to be tried and that the balance of con- 
venience favours the granting of the stay. It is never 
appropriate to dwell in applications of this kind to any 
extent on the grounds of appeal or the nature of issues to 
be raised on appeal except to the extent that it is 
necessary to decide that there is a serious question to be 
determined. 

The grounds of appeal go to the question of the 
Commission's preference for evidence of witnesses for 
the employer where there was conflict with that of Miss 
Broome but notwithstanding that it is said that the 
Commission erred in finding that Miss Broome had 
expected that some offer of alternative employment 
would be made to her and that she may well have 
changed her mind about resigning from the position of 
Matron. 

The significance of that is not entirely clear save that 
there is some evidence, it was referred to in the decision 
of the Commission, that she had verbally indicated her 
intention to resign. 

The grounds of appeal also allege error in finding that 
a Ms Cox was the only officer with power to accept 
resignations and in finding that a letter which she 
directed to Miss Broome was in effect a letter of 
dismissal. The Commission is also said to be in error in 
finding that Miss Broome was not given a fair deal and in 
ordering the Silver Chain Nursing Association Inc to 
offer her a suitable position. 

For the purposes of the present application I wish to 
deal no further with the grounds of appeal or the issues 
thrown up by them. It is sufficient to assume, as is 
generally indicated, that there is a serious question to be 
determined on appeal. 

The appeal date has been set for 12 February 1987. If I 
grant the stay Miss Broome remains unemployed until 
that time and she is a 56 year old single person who must 
work to support herself. It is pointed out that she has 
some funds as a result of payment of moneys for annual 
leave and pro rata long service. This is what one might 
call a windfall which has occurred as a result of the 
termination of her employment and while it may be 
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available for her support, it would not normally be used 
for that purpose, to maintain her week by week. It may 
well be that those moneys will be invested and the income 
would provide assistance if she was not able to obtain 
some other position. In the circumstances I hesitate to 
take account of that money as being available to relieve 
her position if she remains unemployed until the hearing 
of the appeal but I do that notwithstanding an observa- 
tion which the Commissioner made in the latter part of 
his decision in which he said: 

In view of the fact that pro rata long service leave 
and accumulated annual leave payments have 
already been made, there is room for some leeway in 
the urgency that might ordinarily surround the task 
of identifying a suitable position. In the event of a 
dispute regarding suitability or acceptability of any 
position, the Commission will be available to 
mediate. 

While the provision of those moneys was taken into 
account in that respect, the order was still to operate as 
from 12 midnight this day, this being Christmas Eve. The 
fact that Miss Broome may be seriously prejudiced 
financially in the event the order is not carried out, is, of 
course, a most significant factor that I must take into 
account in respect of the balance of convenience 
question. I do take that into account. On the other hand, 
if the order was required to be given effect, the applicant, 
the Silver Chain Nursing Association Inc complains that 
it would necessitate termination in the event that the 
appeal was upheld. There would then be a need for the 
process of dismissal notice to be gone through and that in 
effect, the Silver Chain Nursing Association Inc would 
have lost the advantage of the appeal if successful. 

That too I take into account, but it seems to me that if 
the order operated so as to provide employment in some 
other position until the hearing and determination of the 
appeal and no longer, that is, the terms of the order were 
varied to make it an interim order pending the hearing of 
the appeal, it would overcome the serious disadvantage 
that Miss Broome may suffer as a result of a lack of 
employment and therefore a lack of income during that 
time. It would, it seems to me, also overcome the 
principal ground upon which the applicant argues that 
the balance of convenience is in favour of a stay because 
the effect would be that the order would operate, she 
would be offered and presumably accept some suitable 
position and that position would only be required to 
remain open to her until the termination of the appeal 
which is set to be heard on 12 February. I propose to 
make an order which incorporates what I have indicated. 

I propose to refuse to stay the operation of the order 
except to the extent that if employment is accepted in the 
terms of the order it shall operate only until the hearing 
and determination of the appeal. In simple terms the 
order operates but it operates by virtue of my edict until 
the hearing and determination of the appeal and what 
happens after that is a matter which will be determined 
by the Full Bench as a result of the hearing of the appeal 
on 12 February. 

Order accordingly. 

on behalf of the respondent and judgment being 
delivered on the said 24th day of December 1986 wherein 
I found that the application should be refused but that 
the terms of the decision for re-employment which has 
been appealed against should be varied, and gave reasons 
for so finding, it is this day, the 24th day of December 
1986 ordered that:— 

1. The terms of the decision of Commissioner 
J.A. Negus given on the 17th day of December 1986 
in matter No. CR744 of 1986 be varied to the extent 
that if employment is accepted in the terms of the 
said decision it shall operate only until the hearing 
and determination of appeal No. 1324 of 1986; and 

2. The application otherwise be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 349 of 1987. 

Between Boans, a Division of Myer Stores Ltd and 
Others, Applicants and the Shop, Distributive and 
Allied Employees Association of Western Australia, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
WHEREAS this application was made in accordance 
with subsection (11) of section 49 of the Industrial 
Relations Act 1979; and whereas the respondent union 
has indicated its consent to the application being 
allowed; and whereas I have considered and allowed the 
application; now therefore, it is this day, the 8th day of 
April 1987 ordered that:— 

The operation of that part of the decision of the 
Commission given on the 12th day of March 1987 in 
matter No. 931 of 1986 relating to Clause 12.—Meal 
Money of the Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976 be 
stayed pending the hearing and determination of 
Appeal No. 333 of 1987. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1325 of 1986. 

Between Silver Chain Nursing Association Inc, Applicant 
and the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS matter having come on for hearing before me on 
the 24th day of December 1986 and having heard Mrs 
P.E. Bentley on behalf of the applicant and Ms J. Ardern 

AWARDS/AGREEMENTS — 
Application for — 

CLERKS (Grain Handling Australian Traineeships). 
Industrial Agreement No. AG1 of 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG1 of 1987. 

Between the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Applicant and Co-operative Bulk Handling 
Limited, Respondent. 
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Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the appli- 
cant and Mr J.A. Davenport on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and Co-Operative 
Bulk Handling on the other part, witnesseth that hereto 
mutually covenant and agree the one with the other as 
follows: 

1.—Title. 
This agreement shall be known as the Clerks (Grain 

Handling Australian Traineeship) Industrial Agreement. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian 
Traineeships Scheme (ATS) and who, but for being a 
trainee under that scheme would be covered by the 
Clerks (Grain Handling) Award 1977. 

(2) This agreement shaU not be used by either party as 
a precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shaU apply to any clerical trainee 

employed in any of the callings covered by the Clerks 
(Grain Handling) Award 1977. 

5.—Area of Operation. 
This agreement shall apply throughout the operations 

of Co-Operative Bulk Handling Limited. 

6.—Term of Agreement. 
This agreement shall operate from 12 February 1987, 

for a period of six months. Provided that where the 
agreement is terminated in accordance with section 43 of 
the Industrial Relations Act 1979 such termination shall 

not prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shaU be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training 
agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "Ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 
(1) by mutual consent 
(2) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment or 
forfeiture as the case may be, of two weeks' wages in lieu 
of notice. This does not affect the right to dismiss for 
misconduct and in such a case wages shall be paid up to 
the time of dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — for the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant Award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

(5) Overtime — 
(a) Trainees shaU not be required to work overtime 

unless in a particular establishment the working 
of some overtime is necessary for the training to 
be provided on particular work which can only 
be undertaken during overtime hours. 

(b) Consistent with subclause (1) of Clause 11.— 
General Conditions, where a trainee is required 
to work outside the ordinary hours of work as 
laid down by the relevant award such employee 
shall be paid at the overtime penalty rate laid 
down by such award. For the purpose of 
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calculating such overtime the ordinary rate of 
pay shall be the appropriate junior rate under 
the Award. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers' compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual leave 
entitlements plus 17.5 per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this point. 

(11) On the completion of the traineeship the State 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA All of 1986. 

Between the Civil Service Association of Western 
Australia Inc, Applicant and the Public Service 
Board and the State Government Insurance Office, 
Respondents. 

Order. 
HAVING heard Mr K. Dodd on behalf of the Applicant 
and Mr J. Miller on behalf of the Respondents, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
Award which would but for this agreement otherwise 
cover such employees. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signed for and on behalf 
of the Federated Clerks 
Union Australia Industrial 
Union of Workers WA 
Branch J.D. Smith 

In the presence of G.R. Bartlett 

Signed on behalf of Co- 
operative Bulk Handling 
Limited in the presence of R.J. Delmenico 

In the presence of A. Zanardo 

PUBLIC AUTHORITIES SALARIES. 
Award No. PSA A3 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A3 of 1986. 

Between Agricultural Protection Board of Western 
Australia and Others, Applicants and the Civil 
Service Association of Western Australia, 
Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 13th day of October 1986. 

Mr J.D. Miller on behalf of the Applicants. 
Mr G.N. Hocking on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application for a 
new award to be known as the Public Authorities Salaries 
Award. It seeks to establish for the various public 
authorities of this State operating outside of the Public 
Service Act, a salary structure in line with the broad 
banding concept which has been in operation in the 
Public Service since 1 November last. Indeed, this 
application is for an award which really mirrors the 
provisions of the Public Service Salaries Agreement 
1985. 

The parties, after lengthy negotiations, have all but 
reached agreement on the terms of the new Award. There 
are three areas of conflict. The first, and perhaps most 
controversial, is that which relates to Clauses 4 and 6 
setting the salaries payable under the Award. The claim is 
to simply reflect in the Award the salary rates as they 
exist from time to time in the Public Service Salaries 
Agreement. The Association, by way of counter- 
proposal seeks a provision to be inserted into the Award 
reflecting not simply the salary rates but also the fact that 
the rates in question are taken from the Public Service 
Salaries Agreement. The Association wants the Award to 
record that there is a direct nexus with that Agreement 
and its successors and, moreover, that the rates pre- 
scribed in the Award are to vary concurrently and to the 
same extent as any adjustments in the Public Service. 
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In the past, as Mr Hocking on behalf of the Associa- 
tion has ably outlined, it has been the custom for the 
awards covering the employees now in question to 
contain what might be termed an automatic adjustment 
clause for salaries so that the salaries for those 
individuals change concurrently with and to the same 
extent as changes to the salaries in the Public Service 
without a need to amend the awards. Indeed only rarely 
were the salaries actually listed in the awards. 

The Crown takes the view that a provision of the kind 
sought by the Association unnecessarily limits its 
capability to make alternative arrangements for these 
employees in the future. It does not seek to resile from 
the long-standing nexus at this time but rather, as I 
understand it, seeks to keep its options open. 

I do not think the question is any different whether the 
nexus is written into or out of the Award. When one 
comes to determine the industrial justice of changing the 
basis for salary setting of the employees in question, any 
such exercise would, at all times, have to be predicated 
on the basis that there was a nexus, that it was a long- 
standing nexus and that the onus, in accordance with the 
industrial principles as they now are, would always rest 
on the Crown. 

I am not anxious to accede to the Respondent's 
counter-proposal because it inserts into the Award that 
which I think is unnecessary. Moreover, the purpose of 
this exercise has been to reflect in one document rather 
than in some 66 the salaries for the employees in 
question. Were the counter-proposal to be accepted in 
the form in which it is put, there would be a possibility of 
a need, if not an outright need, to refer to two documents 
rather than one to ascertain the relevant salaries at any 
time. The need would arise if either the Crown or the 
Association did not take steps to adjust the salary rates as 
they are stipulated in the proposed Award. Those rates 
would over time become out of date and hence meaning- 
less. I do not think that is a very satisfactory state of 
affairs. Thus I am not prepared, and indeed nor do I 
think it is proper, to accede to the Association's 
counterclaim. 

I have endeavoured to find some variation to the claim 
as it now is which overcome the Association's objection 
and those I have outlined. However each of the varia- 
tions I have spoken of would still suffer from one short- 
coming, at least in the Association's eyes; that is that it 
could not sensibly refer to the salaries as stipulated in the 
Award being derived from "amendments and replace- 
ments" of the Public Service Salaries Agreement since it 
would refer to them being fixed on the basis of something 
which has not yet happened. That might tend to derogate 
from the effect of the long established nexus which is that 
what occurs in this sector of Government employment 
follows the Public Service. Thus I think it is best if the 
application, as it deals with salary ranges by including the 
actual figures, is left in the form in which it now is. That 
is to be on the basis of the clear understanding that there 
is a long established and well recognised nexus between 
this sector of Government employment and the Public 
Service. If that is to be changed, it is for the Crown to 
show the need to change it. 

As to the remaining areas of dispute, they are less 
controversial and can be readily disposed of. The first 
relates to the reference in the Award in a number of 
clauses, 5, 6, 7 and 9 for example, to the public 
authorities having to act "on the advice of the Office of 
Industrial Relations" before exercising some of the 
discretions this Award allows. 

The Association does not take violent objection to 
those clauses but does question the appropriateness of 
including them in the Award. In my view that objection 
is well founded. It is no doubt Government policy and 
good reasoon for it that the authorities before entering 
into any agreements with the Association defer to the 
Office of Industrial Relations. But the Crown's proposal 
really turns this Agreement into a tripartite rather than a 
bipartite contract. The concerns which the Crown has for 
the public authorities to act on the advice of the Office of 

Industrial Relations are really administrative matters as 
between it and the authorities. Just as in the Public 
Service, Heads of Departments, no doubt by Govern- 
ment decree, have to refer various decisions to the Public 
Service Board before making decisions, so it is that these 
authorities have to defer to the Office of Industrial 
Relations. One does not find such decrees in Public 
Service Awards and nor do I think it appropriate for 
domestic arrangements of that nature to be included in 
this Award. 

The third, and perhaps most significant, difference 
between the parties relates to a claim by the Crown that 
certain persons employed in the Museum, field officers 
employed under the Forests Act and superintendents in 
the Department for Community Services, should be 
excluded from the Award at this time because of special 
problems each of those authorities suffer as a result of 
the concept of broad banding. The Crown's proposal is 
that the Award simply contain a provision which would 
allow those authorities to be joined at a later date after 
these special problems have been ironed out. It is not the 
Crown's intention that those public authorities should 
always remain excised from the Award. 

My view of the matter is again that the Association's 
view is to be preferred. I think the sooner the question of 
broad banding in the government sector is settled the 
better it will be for everybody. The broad banding 
concept has been in operation in the Public Service for 
almost a year. In that time there has been much debate 
and discussion as to how teething problems in that 
Service are to be overcome. I do not see why that should 
be any different for the public authorities now in 
question. Indeed, I think the problems associated with 
broad banding are more likely to be brought to an end if 
the authorities in question are made parties to this Award 
and thus driven, as a matter of urgency, to the necessary 
restructuring. 

I said when dealing with broad banding for the Public 
Service, and my recollection is that it was acknowledged 
to be a fact by all the parties concerned, that there would 
be some teething problems and some anomalies which 
would have to be overcome. I do not think that should be 
taken as an excuse to withhold broad banding from the 
public authorities any longer. 

The other factor I want to emphasise, and perhaps I 
should re-emphasise, is that the new salary scales are but 
part of the broad banding. Another part, and a key part, 
of broad banding is that there be a restructuring or 
remodelling of some departmental administrative 
arrangements by the Public Service and now, if this 
Award is to be approved, by public authorities. That has 
to be recognised by all the public authorities. The 
concept of broad banding is not to be taken as a back- 
door means to obtaining a salary increase without the 
necessary restructuring. It is a process designed, amongst 
other things, to streamline various aspects of the Public 
Service and now the public authorities. That is how it 
should be seen. 

Thus I think it appropriate that the three authorities to 
which Mr Miller has referred be bound by this Award 
along with the others. 

As to the Principles, I do not think anything need be 
said other than to refer to what was said on the occasion 
when the broad banding concept for the Public Service 
was before the Commission. I should perhaps 
acknowledge that there was on that occasion seen to be 
cost savings arising in various ways as for example 
through the areas of higher duties, other allowances and 
the hope of fewer promotion appeals. Apparently the 
redesigning of what were the base grades was seen to have 
cost savings in the areas of repetitive strain injury and the 
like and there were seen to be greater efficiencies due to 
job restructuring at large. That, I am told, will apply to a 
lesser extent in the public authorities and I think that has 
been accepted. Nonetheless, the increases in costs are 
said to represent something of the order of 0.5 per cent of 
the total labour costs. Given the overall benefits that are 
likely to ensue, I think that cost can well and truly be 
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described as minimal. Compared with other matters that 
have been dealt with by the Commission, it is at the lower 
end of the scale. In the circumstances, as I said before, I 
think it within the province of the Commission to make 
the Award and that I am prepared to do. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A3 of 1986. 

Between the Agricultural Protection Board of Western 
Australia and Others, Applicants and the Civil 
Service Association of Western Australia (Inc), 
Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the Appli- 
cants and Mr G.N. Hocking on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, and being 
satisfied that its terms are not contrary to any General 
Order or any principle formulated as a result of General 
Order proceedings under section 51 of the Industrial 
Relations Act 1979, doth hereby — 

Make an Award to be known as the "Public 
Authorities Salaries Award 1986" in terms of the 
document attached hereto with effect on and from 1 
November 1985. 

Dated at Perth this 13th day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Public Authorities Salaries Award 1986. 
1.—Title. 

This Award shall be known as the Public Authorities 
Salaries Award 1986 and shall supersede and replace the 
Salaries Awards or Agreements and/or clauses of 
Awards or Agreements listed in Schedule C. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Allocation of Salaries and Salary Ranges. 
5. Amalgamation of Salary Classes. 
6. Salaries. 
7. Salaries — Specified Callings. 
8. Part-Time Employees. 
9. Allowances. 
10. Annual Increments. 
11. Transition. 
12. Contract of Service. 
13. Copies of Award. 
14. Liberty to Apply.- 
15. Term of Award. 

3.—Scope. 
This Award shall apply to all Government Officers 

eligible for membership of the Civil Service Association 
of Western Australia Inc employed by the Public 
Authorities listed in Schedule A, except for those 
Officers specified in Schedule B or Officers whose 
salaries or salary ranges are determined or recommended 
pursuant to the Salaries and Allowances Act 1975 or any 
other Act. 

4.—Salaries and Salary Ranges. 
The Public Authorities shall allocate to Offices such of 

the salaries or salary ranges as is deemed appropriate. 
Such salaries and salary ranges shall be those contained 
in Clause 6.—Salaries, or Clause 7.—Salaries — 
Specified Callings of this Award. 
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5.—Amalgamation of Salary Classes. 
In allocating salaries or salary ranges a Public 

Authority may amalgamated any two or more levels or, 
allocate specific salary points from a level or levels 
prescribed by this Award. 

6.—Salaries. 
(a) The annual salaries applicable to officers covered 

by this Award shall be: 
Level Salary Per Annum 

$ 
ABC 

Level 1 Under 17 years 7 618 7 907 8 089 
17 years 8 093 9 241 9 454 
18 years 10 383 10 778 11 026 
19 years 12 019 12 476 12 763 
20 years 13 497 14 010 14 332 
21 years or first 
year of adult 
service 14 827 15 390 15 774 
22 years or second 
year of adult 
service 15 387 15 972 16 339 
23 years or third 
year of adult 
service 15 944 16 550 16 931 
24 years or fourth 
year of adult 
service 16 500 17 127 17 521 

Q.P. 
25 years or fifth 
year of adult 
service 17 059 17 707 18 114 
26 years or sixth 
year of adult 
service 17 617 18 286 18 707 
27 years or 
seventh year of 
adult service 18 259 18 953 19 389 
28 years or eighth 
year of adult 
service 18 703 19 414 19 861 
29 years or ninth 
year of adult 
service 19 360 20 096 20 558 

Level 2 20 146 20 912 21 393 
20 750 21 539 22 034 
21 373 22 185 22 695 
22 014 22 851 23 377 
22 675 23 537 24 078 

Level 3 23 582 24 478 25 041 
24 290 25 213 25 793 
25 018 25 969 26 566 
25 769 26 748 27 363 

Level 4 26 795 27 813 28 453 
27 599 28 648 29 307 
28 427 29 507 30 186 

Levels 30 020 31 161 31 878 
31 100 32 282 33 024 
32 219 33 443 34 212 
33 380 34 648 35 445 

Level 6 35 249 36 588 37 430 
36 518 37 906 38 778 
37 833 39 27 1 40 174 
39 237 40 728 41 665 

Level 7 41 389 42 962 43 950 
42 879 44 508 45 532 
44 498 46 189 47 251 

Level 8 47 132 48 923 50 448 
49 017 50 880 52 050 
51 356 53 308 54 534 

Level 9 54 277 56 340 57 632 
56 251 58 389 59 732 
58 501 60 724 62 121 
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(b) Pursuant to section SOX (1) (a) of the Industrial 
Relations Act 1979, the General Division shall consist of 
the following Classification and Annual Salary: 
Classification Salary Per Annum 
G-II-13 39 237 40 728 41 665 

(c) Officers appointed or promoted to a level 1 
position shall not be entitled to progrfess beyond the 24 
year old or fourth year of adult service rate of salary, 
unless the officer is deemed to be qualified for promotion 
as determined by the Authority. 

(d) An officer who is 21 years of age or older on 
appointment to level 1 may be appointed at the minimum 
rate of pay based on years of service and not on age. 

(e) The salaries specified in Column A shall operate 
from the beginning of the first pay period commencing 
on or after 1 November 1985, the salaries specified in 
Column B shall operate from the beginning of the first 
pay period commencing on or after 4 November 1985, 
and the salaries specified in Column C shall operate from 
the beginning of the first pay period commencing on or 
after 1 July 1986. 

7.—Salaries — Specified Callings. 
(a) Officers, who possess a relevant tertiary level 

qualification, or equivalent determined by the Public 
Authority, and who are employed in the callings of 
Agricultural Scientist, Architect, Education Officer, 
Engineer, Geologist, Laboratory Technologist, Land 
Surveyor, Legal Officer, Librarian, Medical Officer, 
Pharmacist, Planning Officer, Clinical Psychologist, 
Psychologist, Quantity Surveyor, Scientific Officer, 
Social Worker, Therapist (Occupational, Physio or 
Speech), Veterinary Scientist, or any other professional 
callings determined by the Public Authority shall be 
entitled to annual salaries as follows: 
Level Salary Per Annum 

$ 
ABC 

Level 2/4 20 146 20 912 21 393 
21 373 22 185 22 695 
22 675 23 537 24 078 
24 290 25 213 25 793 
26 795 27 813 28 453 
28 427 29 507 30 186 

Levels 30 020 31 161 31 878 
31 100 32 282 33 024 
32 219 33 443 34 212 
33 380 34 648 35 445 

Level 6 35 249 36 588 37 430 
36 518 37 906 38 778 
37 833 39 271 40 174 
39 237 40 728 41 665 

Level 7 41 389 42 962 43 950 
42 879 44 508 45 532 
44 498 46 189 47 251 

Level 8 47 132 48 923 50 058 
49 017 50 880 52 050 
51 356 53 308 54 534 

Level 9 54 277 56 340 57 636 
56 251 58 389 59 732 
58 501 60 724 62 121 

(b) Subject to subclause (e) of this clause, on appoint- 
ment or promotion to the level 2/4 under this clause: 

(i) Officers, who have completed an approved 
three year tertiary qualification, relevant to 
their calling, shall commence at the first year 
increment. 

(ii) Officers, who have completed an approved 
four year tertiary qualification, relevant to 
their calling, shall commence at the second year 
increment. 

(iii) Officers, who have completed an approved 
Masters or PhD degree relevant to their calling 
shall commence on the third year increment. 

Provided that officers who attain a higher tertiary level 
qualification after appointment shall not be entitled to 
any advanced progression through the range. 

(c) The Public Authority shall be responsible for 
determining the relevant acceptable qualifications for 
appointment for the callings covered by this clause and 
shall maintain a manual setting out such qualifications. 

(d) The Public Authority in allocating levels pursuant 
to subclause (a) of this clause may determine a 
commencing salary above level 2/4 for a particular 
calling/callings. 

(e) The following conditions shall apply to officers in 
the callings detailed below: 

(i) Education Officers — Officers employed in the 
calling of Education Officer and appointed or 
promoted to Level 2/4 under this Award shall 
commence on the following salary points: 

(a) Officers who have completed an 
approved three year qualification, 
relevant to their calling, shall commence 
at the first year of the range, subject to 
(e) below. 

(b) Officers who have completed an 
approved four year tertiary qualifica- 
tion, relevant to their calling, shall 
commence at the second year of the 
range, subject to (e) below. 

(c) Officers, who hold a relevant qualifica- 
tion such as an Honours or other four 
year degree (or equivalent) plus a 
Diploma of Education, or a relevant 
Masters degree or PhD, shall commence 
at the third year of the range subject to. 
(e) below. 

(d) Officers, who hold a relevant Masters 
Degree or PhD plus a Diploma of 
Education, shall commence at the 
fourth year of the range, subject to (e) 
below. 

(e) Officers, who have not less than two 
years of relevant experience, shall 
receive an additional increment at the 
time of appointment. Where the officer 
has had three or more years of relevant 
experience, two additional increments 
shall be granted at the time of 
commencement. 

(ii) Engineers — 
(a) Officers employed in the calling of 

Engineer and who are classified level 2/4 
under this Award shall be paid a 
minimum salary at the rate prescribed 
for the maximum of level 2/4 where the 
officer is an "experienced engineer" as 
defined. 
For the purpose of this paragraph 
"experienced engineer" shall mean:— 

(1) An Engineer appointed to 
perform professional engineer- 
ing duties and who is a Corporate 
Member of the Institution of 
Engineers, Australia or who 
attains that status during service. 

(2) An Engineer appointed to 
perform professional duties who 
is not a Corporate Member of the 
Institution of Engineers, 
Australia but who possesses a 
degree or diploma from a 
University, College or Institution 
acceptable to the Public 
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Authority on the recommenda- 
tion of the Institution of 
Engineers, Australia, and 
who — 

(A) having graduated in a 
four or five year degree 
course at a University or 
Institution recognised by 
the Public Authority, has 
had four years' exper- 
ience on professional 
enqineering duties accept- 
able to the Public 
Authority since becoming 
a qualified engineer; or 

(B) not having a University 
degree but possessing a 
diploma recognised by the 
Public Authority, has had 
five years' experience on 
professional engineering 
duties, recognised by the 
Public Authority since 
becoming a qualified 
engineer. 

(b) An Engineer, who is classified Level 6 
under this Award, and who was 
classified as an Engineer, Level 3 prior 
to 17 September 1971 [the operative date 
of the Public Service (Professional 
Engineers) Salaries Agreement No. 103 
of 1971] shall, after progressing through 
the incremental range in Level 6 of this 
Award, proceed by way of permanent 
allowance to the minimum salary of 
Level 7 of this Award, provided that the 
allowance shall be automatically varied 
to conform to variations to the 
minimum salary of Level 7. 

(f) The salaries specified in Column A shall operate 
from the beginning of the first pay period commencing 
on or after 1 November 1985, the salaries specified in 
Column B shall operate from the beginning of the first 
pay period commencing on or after 4 November 1985 
and the salaries specified in Column C shall operate from 
the beginning of the first pay period commencing on or 
after 1 July 1986. 

8.—Part-Time Employees. 
An Officer who is employed on a part-time basis shall 

be paid a proportion of the appropriate full-time salary 
contained in this Award, in accordance with the 
following formula: 

Hours worked per fortnight x Full-time fortnight ssiary 
75 ' 1 

9.—Allowances. 
(a) Subject to the provisions of Clause 11 of this 

Award no qualifications, service, efficiency, personal or 
officer supporting dependents allowance shall be 
approved on or after the date of operation of this Award 
except as provided for in Clause 7 (e) (ii) and (iii). 

(b) The provisions of subclause (a) of this clause shall 
not prohibit the Public Authority from granting special 
allowances based on additional duties and responsibili- 
ties undertaken by an officer due to expertise and know- 
ledge of the officer. 

10.—Annual Increments. 
Subject to good conduct, diligence and efficiency, an 

officer shall proceed to the maximum of his/her salary 
range by annual increments according to the increments 
of such salary range. 

11.—Transition. 
(a) Maintenance of Salary: Where an officer's 

position is downgraded or the maximum salary is 
reduced as a result of the introduction of this Award the 
following shall apply: 

All officers appointed to a classification or level 
prior to the date of implementation of this Award, 
will progress through the salary ranges applicable to 
that classification or level irrespective of the level 
determined by the Public Authority. 

(b) Placement of Officers 
(i) Officers classified C-IV prior to the operation 

of this Award shall maintain their existing 
salary and incremental date. 

(ii) Officers classified C-V or C-VI prior to the 
operation of this Award shall be classified level 
1 under this Award on the following basis: 

(a) Under 21 years of age — age to age. 
(b) Officers 21 years of age and older — 

Salary on Promotion. 
(iii) Officers who are not qualified for promotion 

and whose salary ranges prior to the operation 
of this Award were in excess of the 24 year old 
rate of salary for level 1 under this Award shall 
be entitled to progress through the level 1 
range. Provided that this provision shall also 
apply to officers classified C-III-1 prior to the 
date of operation of this Award. 

(c) Service Allowances: Officers classified C-IV and 
C-1I-1 prior to the operation of this Award shall be 
entitled to progress to the first two points of level 2 under 
this Award in accordance with the provisions of Clauses 
7 (b), 9 (d) (e) and (f) of the Public Service Administra- 
tive and Clerical Division Salaries Award 1982 No. 1 of 
1982. 

(d) Efficiency and Personal Allowances: Officers in 
receipt of efficiency and personal allowances at the date 
of operation of this Award shall have the allowances 
included as salary when determining placement under 
this Award. 

(e) Qualifications Allowance 
(i) Officers in receipt of a qualifications allowance 

at the date of operation of this Award or who 
would have become entitled to such allowance, 
or increase in such allowance pursuant to the 
provisions of the relevant clause of the salary 
Awards or Agreements contained in Schedule 
C, as a result of studies completed in the 1985 
calendar year, shall continue to receive or be 
granted such allowance, or increase in such 
allowance provided that such allowance shall 
be reduced or ceased in accordance with the 
following: 

Annual 
Allowance 
Graduates 

Allowance and 
Diplomates Associates 

Up to and including 
Level 3, min $200 $300 
Level 3 2nd and 3rd 
increments $100 $200 
Level 3 max Nil $100 
Level 4 and above Nil Nil 

(ii) Officers who are not entitled to a qualifications 
allowance pursuant to paragraph (i) of this 
subclause or who attain a higher qualification 
subsequently shall not be entitled to receive an 
allowance or increase in the allowance, 

(f) Officer Supporting Dependents Allowance 
(i) Officers previously classified C-IV, G-VII or 

G-X who were in receipt of an allowance of one 
increment for wholly supporting a spouse 
and/or dependent relatives prior to the date of 
operation of this Award shall, if classified level 
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1 under this Award, continue to receive such 
allowance of one increment whilst wholly or 
substantially supporting a spouse and/or 
dependent relative. Provided that the 
maximum remuneration inclusive of such 
allowance shall be the rate of pay at age 29 or 
ninth year of adult service in respect of an 
officer who is deemed qualified for promotion 
by the Public Authority or, age 24 or fourth 
year of adult service in respect of officers not 
deemed qualified for promotion. 

(ii) Payment of the Officer Supporting Dependents 
Allowance shall cease should an officer be 
promoted or reclassified above level 1. 

(iii) This provision shall not apply to any officer 
who was not in receipt of the Officer Support- 
ing Dependents Allowance at the operative date 
of this Award. 

(g) Higher Duties 
(i) Officers classified C-IV, who were acting in a 

C-II-1 position immediately prior to the date of 
operation of this Award and who had been so 
acting for in excess of 12 months in the 
preceding 18 months, shall be deemed 
appointed to that level, provided that the 
position has not been advertised and/or is the 
subject of a Promotion Appeal. 

(ii) Where an officer was acting in a position 
classified higher than his/her substantive 
position prior to the introduction of this Award 
and who continues to act in the same position at 
the operative date of this Award, the officer 
shall receive a higher duties allowance 
equivalent to the salary that would have been 
payable to the permanent occupant. 
Provided that should the officer cease to act in 
that higher classified position, any future 
periods of acting in the same position or other 
positions classified higher than the officer's 
substantive classification shall be paid higher 
duties allowance in accordance with Clause 4 
(f) of the Public Service Allowance (Higher 
Duties) Award 1981. 

(h) Incremental Dates 
(i) Where an officer is in receipt of a salary that 

equates to a salary under this Award and the 
officer is classified at that level, the officer will 
remain on that salary and retain his/her current 
incremental date. 

(ii) An officer in receipt of a salary which does not 
equate to a salary under this Award shall be 
placed on the nearest salary point higher at the 
date of operation of this Award, which date 
shall become the officer's new incremental 
date. 

(i) Drafting and Library Assistants 
(i) Drafting Assistants employed prior to the date 

of operation of this Award shall be placed at 
the same or nearest salary point higher in level 1 
or 2 under this Award. Provided that all 
Drafting Assistants employed prior to the date 
of operation of this Award shall be allowed to 
progress to the first two increments of Level 2 
under this Award subject to the provisions of 
Clause 10 of this Award without the need for 
qualifications. 
This provision shall not apply to Officers 
appointed on or after the operative date of this 
Award. 

(ii) Library Assistants employed prior to the date 
of operation of this Award shall be placed at 
the same or nearest salary point higher in level 1 
or 2 under this Award. Provided that all 
Library Assistants employed prior to the date 
of operation of this Award shall be allowed to 
progress to the first increment of level 2 under 

this Award subject to the provisions of Clause 
10 of this Award without the need for 
qualifications. 
This provision shall not apply to Officers 
appointed on or after the operative date of this 
Award. 

(j) Draftsperson 
(i) A Draftsperson (Architectural or Engineering) 

employed prior to the operation of this Award 
who holds an appropriate Diploma or equiva- 
lent qualification approved by the Public 
Authority shall, where relevant, upon 
becoming entitled to progression to the eighth 
year increment of the Level 2/3 under this 
Award, be advanced to the maximum of Level 
2/3 under this Award. 
This provision shall not apply to officers 
appointed on or after the operative date of this 
Award. 

(ii) A Draftsperson (Architectural, Engineering or, 
Cartographic) employed prior to the operative 
date of this Award at level 1, shall be placed at 
the same or nearest sslary point higher in the 
level 2/3 under this Award. Provided that such 
officers shall be allowed to progress to the first 
increment of level 4 under this Award. 
This provision shall not apply to officers 
appointed on or after the operative date of this 
Award. 

12.—Contract of Service. 
(a) No officer shall leave the employ of the Public 

Authority until the expiration of one month's written 
notice of his/her intention to do so without the approval 
of the Public Authority. 

(b) One month's written notice shall be given by the 
Public Authority to an officer whose services are no 
longer required. Provided that the Public Authority may 
pay the officer one month's salary in lieu of said notice. 

(c) The Public Authority may summarily dismiss an 
officer deemed guilty of gross misconduct or neglect of 
duty and the officer shall not be entitled to any notice or 
payment in lieu of notice. 

(d) An officer, having attained the age of 55 years shall 
be entitled to retire from the employ of the Public 
Authority. 

(e) Every officer shall retire on attaining the age of 65 
years. 

13.—Copies of Award. 
Every officer shall be entitled to have access to a copy 

of this Award. Sufficient copies shall be available on the 
employers' premises for this purpose. 

14.—Liberty to Apply. 
The Civil Service Association shall have liberty to 

apply to amend or delete Clauses 2, 8 and 12. 

15.—Term of Award. 
This Award shall operate as from 1 November 1985, 

and shall remain in force for a period of three years, 
provided that at any time after 1 November 1986 either 
party may make application to the Western Australian 
Industrial Relations Commission to amend this Award. 

Schedule A. 
List of Respondents. 

Agriculture Protection Board of Western Australia 
Albany Port Authority 
Board of the Art Gallery of Western Australia 
Bunbury Port Authority 
Dairy Industry Authority of Western Australia 
Esperance Port Authority 
Fremantle Port Authority 
Geraldton Port Authority 
Government Printer 
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Herd Improvement Service Western Australia 
Trustees of the Karrakatta Cemetery 
King's Park Board 
Lamb Marketing Board of Western Australia 
Legal Aid Commission of Western Australia 
Commissioner of Main Roads 
Metropolitan Markets Trust 
The National Trust of Australia (WA) 
Nurses Board of Western Australia 
Director of the Perth Mint 
Perth Theatre Trust 
Trustees of the Pinnaroo Valley Memorial Park 

Cemetary 
Painter's Registration Board 
Port Hedland Port Authority 
Rottnest Island Board 
Rural Youth Movement Council 
Secondary Education Authority 
State Engineering Works 
The Waterways Commission 
Western Australian Arts Council 
Western Australian Coastal Shipping Commission 
Western Australian Egg Marketing Board 
Western Australian Fire Brigades Board 
Western Australian Greyhound Racing Association 
Western Australian Meat Commission 
Trustees of the Western Australian Museum 
Western Australian Post Secondary Education 

Commission 
Western Australian Potato Marketing Board 
Zoological Gardens Board 
Western Australian Alcohol and Drug Authority 
Authority for the Intellectually Handicapped Person 
Western Australian Tourism Commission 
Builder's Registration Board 
Joondalup Development Corporation 
Small Business Development Corporation 
Animal Resources Authority 
Executive Director — Department of Conservation and 

Land Management 
Library Board of Western Australia 
Totalisator Agency Board 
Country High Schools Hostels Authority 
Keep Australia Beautiful Council 
Taxi Control Board 
The Western Australian Film Council 
The Western Australian Overseas Projects Authority 
Commissioner of Transport 
The Lotteries Commission 
Hairdressers Registration Board 
Co-ordinator General of Transport 
Hon Premier, Treasurer, Minister co-ordinating 

Economic and Social Development, Women's 
Interest 

Hon Deputy Premier, Minister for Industry and 
Technology, Defence Liaison, Communications, 
Parliamentary and Electoral Reform 

Hon Minister for Works and Services 
Hon Attorney General, Minister for Budget 

Management, and Prisons 
Hon Minister for Local Government, and Regional 

Development 
Hon Minister for Education, and Planning 
Hon Minister for Conservation and Land Management, 

and Environment 
Hon Minister for Minerals and Energy, and The Arts 
Hon Minister for Housing, Sport and Recreation, and 

Consumer Affairs 
Hon Minister for Employment and Training, and 

Industrial Relations 
Hon Minister for Health, and Lands 
Hon Minister for Tourism, Racing and Gaming 
Hon Minister for Community Services, The Family, 

Youth, and The Aged 
Hon Minister for Transport, and Small Business 
Hon Minister for Water Resources, The North West, 

and Aboriginal Affairs 
Hon Minister for Police and Emergency Services, 

Multicultural and Ethnic Affairs 

Schedule B. 
Government Officers Not Covered by the Scope 

of this Award. 
Social Trainers employed by the Authority for the 

Intellectually Handicapped Person 
Group Workers and Senior Group Workers employed by 

the Hon Minister for Community Services 
Supervisory Staff employed by the Country High 

Schools Hostels Authority and employed in 
accordance with the provisions of Agreement No. 
15 of 1980 

Employees of the Hon Minister for Education employed 
as Schools Support Staff and who are covered by the 
provisions of the Education Department Ministerial 
Officers Salaries Allowances and Conditions Award 
No. 5 of 1983 as amended by PSA No. 677 of 1985 

Employees of any Public Authority covered by an Award 
to which the Federated Clerks Union of Australia, 
WA Branch is a party as at 1 March 1985 

Employees of any Public Authority or Hospital covered 
by an Award to which the Hospital Salaried 
Officers Association of Western Australia is a 
party as at 1 March 1985 

Employees of any Public Authority covered by an Award 
of the Australian Conciliation and Arbitration 
Commission 

Salaried Officers employed by the Metropolitan 
Transport Trust covered by an award to which the 
MTT Salaried Officers Association is a party as at 
1 March 1985 

Salaried Officers employed by the Commissioner for 
Railways as at 1 March 1985 

Communications Systems Officers employed by the 
Western Australian Fire Brigades Board 

Schedule C. 
List of Salary Awards/Agreements and/or Clauses of 

Awards/Agreements which are replaced by this Award. 
Agriculture Protection Board Administrative and 

Clerical Officers Salaries Agreement 1983, No. 20 
of 1983 

Agriculture Protection Board Professional Officers 
Salaries Agreement 1983, No. 21 of 1983 

Agriculture Protection Board General Officers Salaries 
Agreement 1983, No. 27 of 1983 

Albany Port Authority Salaries Agreement 1983, No. 8 
of 1983 

Western Australian Alcohol and Drug Authority 
Administrative, Clerical and General Officers 
Salaries Allowances and Conditions of Service 
Agreement 1984, No. 6 of 1984, Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments, Clause 9.—Contract of Service 

Western Australian Alcohol and Drug Authority 
Professional Officers Salaries, Allowances and 
Conditions Agreement 1984, No. 7 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Board of the Art Gallery of Western Australia 
Administrative, Clerical and General Officers 
Salaries Allowances and Conditions of Service 
Agreement 1983, No. 26 of 1983 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Board of the Art Gallery of Western Australia 
Professional Officers Salaries Allowances and 
Conditions of Service Agreement 1984, No. 1 of 
1984; Clause 4.—Salaries and Salary Ranges; 
Clause 5.—Special Conditions; Clause 6.—Annual 
Increments; Clause 10.—Contract of Service 

Artificial Breeding Board of Western Australia 
Administrative, Clerical and General Officers 
Salaries Allowances and Conditions of Service 
Agreement 1984, No. 13 of 1984 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Bunbury Port Authority Salaries Agreement 1983, No. 
9 of 1983 
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Dairy Industry Authority of Western Australia Salaries 
Allowances and Conditions of Service Agreement 
1984, No. 26 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Esperance Port Authority Salaries Agreement 1983, No. 
10 of 1983 

Fremantle Port Authority Administrative and Clerical 
Officers Salaries Agreement 1983, No. 11 of 1983 

Fremantle Port Authority General Officers Salary 
Agreement 1983 No. 12 of 1983 

Fremantle Port Authority Professional Officers Salary 
Agreement 1983, No. 13 of 1983 

Government Printing Office Superintendents and 
Supervisors Salaries Allowances and Conditions 
Agreement 1975, No. 24 of 1975, Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Resignations, Retirements 
and Dismissals 

Geraldton Port Authority Salaries Agreement 1983, 
No. 17 of 1983 

Karrakatta Cemetery Administrative, Clerical and 
General Officers Salaries Allowances and 
Conditions Agreement 1984, No. 14 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Kings Park Board Administrative Clerical and General 
Officers Salaries Allowances and Conditions 
Agreement 1984, No. 2 of 1984; Clause 
4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Lamb Marketing Board of Western Australia 
Administrative Clercial and General Officers 
Salaries Allowances and Conditions Agreement 
1984, No. 22 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Legal Ad Commission of WA Administrative and 
Clerical Officers Salaries Alowances and 
Conditions Agreement 1982, No. 4 of 1982 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Legal Ad Commission of Western Australia 
Professional Officers Salaries Alowances and 
Conditions Agreement 1982, No. 5 of 1982 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Main Roads Department Administrative and Clerical 
Divisions Salaries Agreement 1982, No. 3 of 1982 

Main Roads Department Professional Division Salaries 
Agreement 1982, No. 4 of 1982 

Main Roads Department General Division Salaries 
Agreement 1982 No. 6 of 1982 

Metropolitan Markets Trust Administrative and 
Clerical Officers Salaries Alowances and 
Conditions Agreement 1984, No. 3 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Metropolitan Markets Trust General Officers Salaries 
Alowances and Conditions Agreement 1984, No. 
16 of 1984 — Clause 4.—Salaries and Salary 
Ranges; Clause 5.—Annual Increments; Clause 
9.—Contract of Service 

The National Trust of Australia (WA) Administrative 
Clerical and General Officers Salaries Alowances 
and Conditions Agreement 1983, No. 23 of 1983 
— Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

The Perth Mint Administrative Clerical and General 
Salaries Alowances and Conditions Agreement 
1983, No. 16 of 1983 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

The Perth Mint Professional Officers Salaries 
Alowances and Conditions Agreement 1984, No. 
23 of 1984 — Clause 4.—Salaries and Salary 
Ranges; Clause 5.—Annual Increments; Clause 
9.—Contract of Service 

Perth Theatre Trust Administrative Clerical and 
General Officers Salaries Alowances and 
Conditions Agreement 1981, No. 12 of 1981 — 
Clause 4 — Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Trustees of the Pinnaroo Valley Memorial Park 
Cemetery Administrative Clerical and General 
Officer Salaries Alowances and Conditions 
Agreement 1984, No. 20 of 1984 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Port Hedland Port Authority Salaries Agreement 1983, 
No. 7 of 1983 

Rottnest Island Board Administrative Clerical and 
General Officers Salaries Alowances and 
Conditions Agreement 1983, No. 24 of 1983 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Rural Youth Movement Council Administrative 
Clerical General and Professional Officers Salaries 
Allowances and Conditions Agreement 1984, No. 
4 of 1984 — Clause 4.—Salaries and Salary 
Ranges; Clause 5.—Annual Increments; Clause 
11.—Contract of Service 

Board of Secondary Education Administrative Clerical 
and General Officers Salaries Alowances and 
Conditions Agreement 1983, No. 14 of 1983 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

State Engineering Works Salaries Agreement 1984, No. ' 
11 of 1984 

The Waterways Commission Administrative Clerical 
and General Officers Salaries Allowances and 
Conditions Agreement 1983, No. 6 of 1983 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

The Waterways Commission Professional Officers 
Salaries Allowances and Conditions Agreement 
1984, No. 18 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Western Australian Arts Council Administrative 
Clerical and General Officers Salaries Alowances 
and Conditions Agreement 1984, No. 24 of 1984 
— Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.— Contract of 
Service 

Western Australian Coastal Shipping Commission 
Administrative Clerical and General Officers 
Salaries Alowances and Conditions Agreement 
1983, No. 17 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Western Australian Egg Marketing Board 
Administrative Clerical and General Officers 
Salaries Alowances and Conditions Agreement 
1984, No. 21 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Western Australian Fire Brigades Board Administrative 
Clerical and General Officers Salaries Agreement 
1984, No. 8 of 1984 

Western Australian Fire Brigades Board Professional 
Officers Salaries Agreement 1984, No. 9 of 1984 

Western Australian Greyhound Racing Association 
Administrative Clerical and General Officers 
Salaries Alowances and Conditions Agreement 
1984, No. 10 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 11.—Contract of Service 
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Western Australian Meat Commission Administrative 
and Clerical Officers Salaries Allowances and 
Conditions Agreement 1984, No. 27 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Western Australian Meat Commission General Officers 
Salaries Allowances and Conditions Agreement 
1984, No. 28 of 1984 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments, 
Clause 12.—Contract of Service 

Western Australian Meat Commission Professional 
Officers Salaries Allowances and Conditions 
Agreement 1984, No. 29 of 1984 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Western Australian Museum Administrative Clerical 
and General Officers Salaries Allowances and 
Conditions Agreement 1983, No. 29 of 1983 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 9.—Contract of 
Service 

Western Australian Post Secondary Education 
Commission Administrative Clerical and General 
Officers Salaries Allowances and Conditions 
Agreement 1982, No. 11 of 1982 — Clause 4.— 
Salaries and Salary Ranges; Clause 5.—Annual 
Increments; Clause 9.—Contract of Service 

Western Australian Potato Marketing Board 
Administrative Clerical and General Officers 
Salaries Allowances and Conditions Agreement 
1983, No. 15 of 1983 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments; 
Clause 9.—Contract of Service 

Zoological Gardens Board Administrative Clerical and 
Professional Officers Salaries Allowances and 
Conditions Agreement 1984, No. 5 of 1984 — 
Clause 4.—Salaries and Salary Ranges; Clause 
5.—Annual Increments; Clause 11.—Contract of 
Service 

Zoological Gardens Board General Officers Salaries 
Allowances and Conditions Agreement 1984, No. 
19 of 1984 — Clause 4.—Salaries and Salary 
Ranges; Clause 5.—Annual Increments; Clause 
9.—Contract of Service 

Physicists (State X-Ray Laboratory) Salaries 
Allowances and Conditions Agreement 1972, No. 
17 of 1972 — Clause 4.—Adjustment of Salary 
Rates; Clause 5.—Salaries; Clause 6.—Annual 
Increments and Placement 

Radiation Officers Salaries Agreement 1978, No. 3 of 
1978 

Public Health Department Professional Engineers 
(State X-Ray Laboratory) Salaries Agreement 
1972, No. 11 of 1972 

Ministerial Officers Administrative Clerical and . 
General Officers Salaries Agreement 1975, No. 44 
of 1975 

Nurses Board of Western Australia (Administrative 
Clerical General and Professional Salaries) 
Agreement 1975, No. 34 of 1975 

Nurses Board of Western Australia Nursing Officers 
Salaries Agreement 1981, No. 2 of 1981 

Western Australian Tourism Commission Employees 
Salaries Allowance and Conditions Agreement 
No. PSA AG1 of 1985 — Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments 

Education Department Ministerial Officers Salaries 
Allowances and Conditions Award 1983, No. 5 of 
1983 — Clause 4.—Salaries — Administrative 
Clerical and General Officers and Clause 
5.—Annual Increments 

Education Department Ministerial Officers Salaries 
Allowances and Conditions Agreement 1978, No. 
6 of 1978 — Amendment No. 5 of 1980 — Clause 
5.—Salaries — Librarians and Library Assistants 

Totalisator Agency Board Administrative and Clerical 
Officers Salaries Agreement 1983, No. 22 of 1983 

Library Board of Western Australia Salaries and 
Salary Ranges Agreement, 1982 No. 9 of 1982, 
Clause 5.—Categories of Offices; Clause 6.— 
Salaries and Salaries Ranges; Clause 7.—Adjust- 
ment of Salary Rates; Clause 8.—Annual 
Increments; Clause 9.—Special Conditions — 
Professional Staff 

Statutory Registration Boards Officers Award 1986 
No. PSA A16 of 1986, Clause 6.—Salaries and 
Salary Ranges; Clause 7.—Part-Time Officers; 
Clause 9.—Annual Increments and Clause 13.— 
Contract of Service 

Western Australian Museum Professional Officers 
Salaries Allowances and Conditions Agreement 
1983, No. 30 of 1983, Clause 4.—Salaries and 
Salary Ranges; Clause 5.—Annual Increments and 
Clause 9.—Contract of Service 

Department for Community Welfare Superintendents, 
Deputy Superintendents and Assistant 
Superintendents of Institutions, Salaries, 
Allowances and Conditions Agreement 1977, No. 
6 of 1977. Clause 4.—Salaries and Salary Ranges 
and Clause 5.—Annual Increments 

The Forest Act Field Staff Agreement 1983, No. 25 of 
1983. Clause 4.—Adjustment of Salary Rates; 
Clause 5.—Salaries; Clause 6.—Forest Rangers; 
Clause 7.—Technical Assistants; Clause 
8.—Clerical Personnel; Clause 9.—Laboratory 
Assistants; Clause 13.—Annual Increments and 
Schedule A — Salaries 

SWAN BREWERY COMPANY LTD 
SUPERANNUATION AWARD 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A774 of 1986. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia 
and Others, Applicants and the Swan Brewery 
Company Limited, Respondent. 

A ward. 
HAVING heard Mr R.J. Murphy on behalf of the 
Brewery and Bottleyards Employees' Industrial Union of 
Workers of Western Australia, the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia, 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia and the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers, Mr C.D. Panizza 
on behalf of the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch and the 
Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch and Mr P.J. 
McGuire on behalf of the Swan Brewery Company 
Limited, and by consent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby makes the following Award — 

1.—Title. 
This Award shall be known as the Swan Brewery 

Company Limited (Superannuation) Award 1987. 

2.—Definitions. 
(1) In this Award "the Fund" means the Swan 

Brewery Group Superannuation Fund established by 
Trust Deed and Rules 27 February 1973, as amended. 

(2) "Company" means the Swan Brewery Company 
Limited. 

(3) "Fund Member" means an employee of the 
Company who is a member of the fund. 
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3. —Contributions. 
Upon the registration of this Award the Company 

shall contribute to the Fund in accordance with its Trust 
Deed and Rules on behalf of each Fund Member. 

4.—Parties Bound — Area of Operation. 
(1) This Award shaU be binding on the Swan Brewery 

Company Limited, and its employees engaged in or 
about the brewing industry who are eligible to be 
members of either the Breweries and Bottleyards 
Employees' Industrial Union of Workers of Western 
Australia, the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch, the Electrical Trades Union 
of Workers of Australia (Western Australian Branch), 
Perth, the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, or the Plumbers and Gasfitters 
Employees' Union of Australia, West Australian 
Branch, Industrial Union of Workers by virtue of the 
callings in which they are employed. 

(2) This Award shall operate throughout the whole of 
the state of Western Australia. 

5.—Date of Operation. 
This Award shall operate for a period of 12 months 

from the first pay period on or after the 1st day of May 
1987. 

Dated at Perth this 28th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Parties. 
The Brewery and Bottleyards Employees' Industrial 

Union of Workers of Western Australia; 
The Amalgamated Metal Workers and Shipwrights 

Union of Western Australia; 
The Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth; 
The Federated Clerks' Union of Australia Industrial 

Union of Workers, WA Branch; 
The Federated Engine Drivers' and Firemen's Union 

of Workers of Western Australia; 
The Association of Draughting, Supervisory and 

Technical Employees Western Australian Branch; 
The Plumbers and Gasfitters Employees' Union of 

Australia, West Australian Branch, Industrial Union of 
Workers; 

The Swan Brewery Company Limited. 

TRANSPORT WORKERS (MOBILE FOOD 
VENDORS) AWARD. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A3 of 1986. 

Between Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Portius Pty Ltd trading as 
"Flash Foods Canteen" and Others, Respondents. 

Before Mr Commissioner G.J. Martin. 
The 19th day of December 1986. 

Mr J.A.G. Long and Mr J.J. O'Connor on behalf of 
the Applicant. 

Mr P.K. Walton (of Counsel) on behalf of Portius Pty 
Ltd trading as "Flash Foods Canteen". 

Mr D.M. Jones and later Mr L.A. Jackson (of 
Counsel) on behalf of Captor Nominees Pty Limited as 
trustee for the West Coast Caterers Unit Trust trading as 
"Jiffy Foods MobOe Caterers". 
Mr E.L. Fry on behalf of the Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers 
(Intervening). 

Reasons for Decision. 

THE COMMISSIONER: This is an application for a 
first award to be known as "The Transport Workers 
(Mobile Food Vendors)" Award 1986. It is directed 
against the following employers: 

Jiffy Food Caterers 
Flash Food Canteen 
Jet Foods 

The identity of the two companies trading as "Jiffy 
Foods Mobile Caterers" and "Flash Foods Canteens" is 
cited in the preamble to these reasons for decision. 

The applicant sought and was granted leave to delete 
"Jet Foods", Garrett Road, Bayswater as a party to the 
application. 

Prior to the application coming for hearing the 
Federated Engine Drivers' and Firemen's Onion of 
Workers of Western Australia advised the Commission 
that it did not intend to proceed with an application to 
intervene in the proceedings and written notice of which 
intention had been provided to the Commission in May 
1986. 

The remaining respondents to the application object to 
the issuance of any award from the application and these 
reasons for decision relate to the arguments presented 
and the evidence adduced in support of and in opposition 
to those objections, and that is the extent to which the 
proceedings have gone. 

I reserved my decision upon those matters on the 26th 
day of August 1986. 

The Application. 

The details of the award sought are for all intents and 
purposes a facsimilie of the "Transport Workers 
(General)" Award No. 10 of 1961 as varied, consolidated 
and varied (43 WAIG p. 98, a consolidation appearing in 
65WAIGp.l303). Thus except for the tile of the claimed 
award "The Transport Workers (Mobile Food 
Vendors)" Award 1986 its terms do not disclose the 
precise nature of the industry or callings to which it 
relates. 

However, those matters became abundantly clear 
from the submissions, evidence and inspections made 
during and in the course of the proceedings. 

The respondents provide to factories, building sites 
and the like at regular times each day a mobile canteen 
from which employees working at those places may 
purchase food such as sandwiches and pies, drinks hot 
and cold, confectionery and cigarettes. 

The "Mobile Canteens" are easiest described as a cab 
and chasis (like a utility) on which are mounted units 
which on one side and the rear are display areas with 
shelves and the like containing stocks of various goods 
and on the other side storage areas. 

The "Mobile Canteen" is operated by employees of 
the respondents and are predominantly females. 

The operators drive the mobile canteens to each 
scheduled location, and open up the unit for the 
customers to select their requirements on a self service 
basis. 

The operator collects the money for purchases made, 
gives change and attends to any requests or questions 
from customers. 

This operation is repeated until the operators' 
scheduled calls have been completed for the day. 
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To supply the goods with which the mobile canteens 
are stocked the respondents have premises which include 
kitchens for the preparation of various foods and 
refrigeration and warehousing facilities. 

Persons employed in those locations are engaged in 
callings such as storemen, or those associated with food 
preparation and are not the subject of this application. 

The mobile canteen operators commence their days 
work circa 6.00-7.(X) a.m. Monday to Friday both 
inclusive. The tasks to be performed before the mobile 
canteen leaves for its scheduled daily run include the 
preparation of the mobile canteen such as lighting the 
ovens, collecting crushed ice, collecting foods to be 
placed in the mobile canteen and arranging them therein. 

The operators leave base circa 8.00 a.m. and return 
circa 12.30 p.m. to 2.30 p.m. depending upon the 
geographical spread of their run and the number of calls 
to be made. 

Upon returning to base the operators' tasks include the 
removal of all perishable goods from the mobile canteen, 
the paying in of moneys and associated paper work, 
completion of stock reconciliation sheets, recording and 
returning unused food items to the kitchen, making out 
orders of food to be prepared by the kitchen personnel 
for the next day, collecting and/or organising perishable 
and non perishable items for the next day in and from the 
individual cool rooms and warehouse and the cleaning 
and general housekeeping required of the mobile 
canteen. 

I, in consultation with the representatives of the 
parties observed one operator at work at two factory sites 
and each operation undertaken by her upon her return to 
base, in preparation for the next days run. 

The attitudes of the parties and the intervener. 

(1) The Intervener. 

The intervener submitted that the persons employed in 
the preparation of food at the respondents' base 
premises are subject to the provisions of the 
"Restaurant, Tearooms and Catering Workers" Award 
No. 48 of 1978 as varied, an award to which it is a party 
and covering work within its constitution rule. 

Accordingly the applicant in these proceedings could 
not lay claim to that work as it did not fall within its 
constitution rule. 

The applicant conceded that it could not and did not 
intend to seek industrial coverage of employees whose 
major and substantial employment was food 
preparation. 

By the same token the intervener conceded that it 
could not lay claim to employees whose major and 
substantial employment was the driving of motor 
vehicles. 

The intervener next submitted that the operations 
conducted by the delete respondent party "Jet Foods" 
was different from that of the remaining respondents in 
that its employees prepared food and also drove the 
vehicles and then sold the food to the clients concerned. 

To protect its position by the common rule application 
of any award which might issue from this application the 
intervener requested that the scope clause should 
provide: 

Provided that this award shall not apply to any 
employee who substantially performs duties covered 
by an award to which the duties covered by an award 
to which the Federated Liquor and Allied Industries 
Union of Australia Western Australian Branch, 
Union of Workers is a party. 

(Transcript Notes of Proceedings pp. 10-11.) 

(2) The Respondent — Flash Foods Canteen. 
This employer's objections to the issuing of any award 

against it from the application fall under two major 
headings: 

Firstly that the employees in question are not eligible 
for membership of the applicant organisation, 
and 

Secondly that the great majority of this employer's 
employees are content with the terms of their employ- 
ment and do not want those terms of employment to be 
governed by an award. Evidence was led from this 
respondent's manager to establish the nature of the 
operations and the number of persons employed by it 
which totals 43, 15 of whom are mobile canteen 
operators, the remainder being primarily concerned with 
food preparation and other work associated with the 
operations of the base premises. 

Details were also provided of the rates of wages, 
commission and conditions of employment of its mobile 
canteen operators and the manner in which "manage- 
ment" maintained a liaison with those employees, and 
engaged in an harmonious industrial relationship. The 
evidence also revealed that the employer has been subject 
to a number of applications under section 29 of the Act. 

The major concern expressed by this witness upon the 
claims for an award was the likely prohibition by the 
applicant and its members of persons other than such 
members operating the mobile canteens. Presently in the 
case of an absent operator the manager and other 
management staff fill in on such occasions. 

I was told the prime requirement of its operators is that 
they be able to drive a motor vehicle and be females. 

This respondent's marketing consultant told me of a 
ballot which he had conducted of its operators and the 
ballot papers were submitted as Exhibit A. 

The result of the ballot was that the majority of the 
operators "wished to remain non respondent to the 
Transport Workers Union". 

I was also told in this evidence that in the last six 
months the turnover of operators was in the vicinity of 80 
per cent. 

(3) The Respondent — Jiffy Foods MobOe Caterers. 
This employer objects to being a party to any award as 

sought by the applicant on the grounds that: 
(a) The prime purpose of the employment of 

operators of mobile canteens is the vending of 
food stuffs from mobile units and those 
persons have no affinity with the classes of 
person eligible for membership of the applicant 
in accordance with its constitution rule, but 
with persons employed in the catering industry. 

(b) Even if such was held not to be the case the vast 
majority of the employer's employees engaged 
as operators of mobile canteens is of the view 
that an award should not issue. 

Counsel for this employer firstly referred me to and 
analysed the applicant's constitutional rule and which 
reads so far as it is relevant to these proceedings: 

3.—Constitution. 
The Branch shall consist of an unlimited number 

of drivers and/or loaders and/or operators and/or 
washers of all mechanically propelled or animal- 
drawn vehicles or implements or machines and their 
assistants, aeroplane cabin attendants, air hostesses, 
conductors, collectors of fares, stablemen and 
yardmen, employed in or in connection with the 
cartage, conveyance, movement or transportation 
of persons, goods, merchandise, wares, 
implements, machines, vehicles, livestock, material 
or matter of any kind. 

(Extract as certified by the Registrar on 
the 6th day of August 1986.) 
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It was submitted that the employees in question are 
employed in or in connection with the selling of goods 
and the driving of vehicles is an incidental function and 
thus the purpose of the employment, the prime test, is 
not the transportation of goods or materials or the 
driving of the vehicles as envisaged by the applicant's 
constitution rule. 

In support of that submission I was referred to the 
matters of: 

No. 4 of 1977 of 11 May 1977 — "Gary's Case" — 
57 WAIGp. 585. 
No. 251 of 1981 of 27 July 1981 — 61 WAIG p. 
1311. 
No. A14 of 1981 of 7 May 1984 — 64 WAIG p. 882. 

By an analysis of the evidence presented to me Counsel 
submitted that the facts confirmed that the prime 
purpose of the employment of the operators of the 
mobile canteens was to effect the sale of particular goods 
by providing a service to particular customers. 

That driving of a vehicle was involved for whatever 
portion of the employees working day, was not to be the 
test and by analogy an Ambulance Officer or an RAC 
Patrolman did not become eligible to belong to the 
applicant's union because the discharge of their prime 
functions involved the driving of a motor vehicle. 

The second argument which Counsel posed to me 
related to the exercise of my discretion as to whether or 
not an award should issue against this employer from this 
application. 

To that end Counsel referred me to matter No. 373 of 
1982 of the 24th day of September 1982 — an appeal to a 
Full Bench of the Commission by Hamersley Iron Pty 
Limited against a decision by the Commission upholding 
an application by the Federated Clerks Union for an 
award for clerical employees of that employer. I was 
referred particularly to the following parts of the reasons 
for decision upholding that appeal. 

... it was a clear conclusion to be drawn from the 
evidence that an award of the Commission was not 
needed or desired by the relevant employees of the 
appellant. 

(62 WAIG p. 2418 at p. 2419.) 
and 

The present Act emphasises the mutuality of 
employer/employee rights and the Commission 
while according recognition of the representative 
interest of a union is explicitly required to exercise 
jurisdiction so that amongst other things the 
liberties and rights of individual employees are safe- 
guarded. The union continues under the present Act 
to be an essential condition of securing improve- 
ment in relations between employers and employees 
but it appears to me to be less likely today that an 
award is warranted to settle conflict between union 
and employers where the employees are genuinely 
satisfied with their conditions. 

(62 WAIG p. 2418 at p. 2412.) 
It was never the case that a union had an absolute 

right to obtain any award it sought. It always has 
been a matter for the exercise of the Commission's 
discretion. 

(62 WAIG p. 2418 at p. 2412.) 
I am of the opinion that the evidence and sub- 

missions viewed as a whole do not reveal the 
existence of any real "conflict in respect to 
industrial matters" . . . 

The case for the union really amounted to little 
more than a demand to be allowed to extend its 
sphere of influence. While that is no doubt a natural 
aspiration for a union to have it is not a sufficient 
reason in itself to justify making an award against an 
unwilling employer particularly when to do so 
would be to ride rough shod over the wishes of all 
but a few of the employees concerned . . . 

(62 WAIG p. 2418 at p. 2423.) 

This respondent also analysed the rates of wages and 
commissions accorded to its operators of mobile 
canteens compared with those applicable under the 
"Transport Workers (General)" Award No. 10 of 1961 
and concluded that there was no advantage whatsoever 
to the employees in being subject to such rates of wages. 

This respondent's manager gave very detailed evidence 
of the history, operations and manning of its business. 

It employs 34 mobile canteen operators who work 
from 6.30 a.m. to 2.30 a.m. Monday to Friday both 
inclusive. Most units leave base circa 8.15 to 8.30 a.m. 
and the average number of points serviced is around 40 to 
45 per round. 

The majority of units return to base by 12.30 p.m. Asa 
breakdown of the various tasks in time spent on them he 
told me as follows: 

Time to load unit 
Time spent away from base 
Time on sites 
Time travelling 
Time to unload unit 
Daily clean of unit 
Ordering of goods 

.34 hours 
4.5 hours 
2.25 hours 
2.25 hours 

.5 hours 

.3 hours 
.5-1 hours 

I was also told of the basis of the rates of wages and 
commission payable to these employees and various 
conditions of employment applicable to them and which 
are the normal industry "standards" in existence from 
time to time. 

The manager also told me that in the years he has 
been with this employer there had not been any industrial 
disputes and a mechanism is in place (and has been for 
some three or four years) whereby with the agreement of 
the employees, two employees have been nominated to 
represent the employees with him on any problems any 
employee wished to raise. 

His opposition to an award was based upon a desire to 
maintain total flexibility of operations without hard and 
fast rules made by third parties. 

In April of this year when the application was served 
on this employer the Manager held a meeting of the 
employees likely to be affected by it" and from which a 
secret ballot was conducted and an overwhelming 
majority voted against the question posed i.e. "Do you 
want an award to cover the mobile lunch van industry?'' 
(Exhibit B). 

On the 16th day of July 1986 with the hearing of this 
application imminent another ballot was taken of the 
employees concerned, again with a majority vote against 
an award and the applicant as a protector of their 
industrial affairs (Exhibit C). 

During the inspection of this employer's operations at 
its base establishment I was presented with a further 
expression of the wish of the majority of its mobile 
canteen operators not to be associated with the applicant 
or industrial regulation, in the form of a letter from the 
employees (Exhibit D). 

This employers next witness was a male mobile canteen 
operator who described his duties and the break down of 
the various tasks by time as follows: 

Time to load unit . 5 hours 
Time on sites 3 hours 
Time travelling 2-2.5 hours 
Time to unload vehicle .16 hours 
Daily clean of unit .5 hours 

His day is usually 6.30 a.m. to 2.30 p.m. 
he also told me that he was one of three employees 

elected to represent an employee or the employees with 
the manager on any problems. He confirmed in general 
terms the ballots described in his managers evidence and 
said that in his view the vast majority of the employees 
were satisfied with their conditions of employment. 

This employers next witness was a female mobile 
canteen operator who has worked S'/z years with the 
employer and 4Vi years with the first employer 
respondent. 
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She described in detail step by step the tasks she 
performed each day and the number of calls made each 
day and explained that her round involved less driving 
time than most operators. Her breakdown in time of the 
tasks was: 

Time to load unit .5 hours 
Time on site 3 hours 
Time travelling 2.5 hours 
Time to unload unit .16 hours 
Daily cleaning of unit .25 hours 
Paper work (ordering) .75-1 hours 
Money paper work .4 hours 

She also told me of her conditions of employment, 
annual leave, sick leave, bereavement leave and the like 
and confirmed that she had assisted in the conduct of the 
ballots and that the results of those ballots in her view 
reflected the genuine views of the employees concerned 
and that those employees had not wished to hear the 
views of the applicant. 

(4) The Applicants Case. 
The applicant outlined that it would be submitting that 

the evidence would show that 
* the major and substantial portion of the mobile 

canteen operators' time was driving a vehicle and 
loading and unloading a vehicle, all tasks within its 
constitution rule. 

* the Hamersley Iron Pty Limited case has no 
application to the circumstances or facts of this 
case. 
and 

* the savings clause asked for by the intervener was 
quite unnecessary. 

The applicants first witness was its shop steward at the 
first respondent's operation. She has worked with that 
employer for over 16 months and was the second longest 
serving mobile canteen operator of 16. 

She estimated the turnover in operators as 100 per cent 
in the last six months and attributed that fact to either 
concern with the lack of maintenance on the units, lack 
of proper conditions of work or managements attitude to 
those conditions. 

I was told that in April of this year there had been a 
meeting between those employees and representatives of 
the applicant at which the employees had expressed 
unanimous support for an award to cover their 
employment. 

The witness gave me a resume of her daily duties from 
6.45 a.m. to 3.00 p.m., and broke them up in time as 
follows. 

Time to load and prepare unit 1 hour 
Cash Reconciliation .5 hours 
Orders paper work . 16 hours 
Collecting orders .5 hours 
Time to unload unit ) 
Daily cleaning of unit ) 1 hour 

Exhibit 4 a statutory declaration by the witness shows 
a detailed record of time spent from leaving the base and 
returning to the base on two different occasions as 
follows. 

LeftBase 7.50a.m. 7.55 a.m. 
Return to Base 1.05 p.m. 1.09 p.m. 
Serving Time 1 hr 56 mins 2 hrs 9 mins 
Driving Time 2 hrs 27 mins 2 hrs 27 mins 
Other Time 22 mins 38 mins 

LeftBase 7.50a.m. 7.55 a.m. 
Return to Base 1.05 p.m. 1.09 p.m. 
Serving Time 1 hr 56 mins 2 hrs 9 mins 
Driving Time 2 hrs 27 mins 2 hrs 27 mins 
Other Time 22 mins 38 mins 

(Other time was restocking servery, oven and cleaning 
between calls.) 

This witness told me that she works S'/z hours per day, 
without a lunch break and no overtime is paid for work 
in excess of 40 hours, and no wet weather gear is supplied 
by the employer. 

The employee receives the standard public holidays, 
sick leave, four weeks annual leave and loading but that 
is split by the employer into two portions to be taken at 
different times of the year at the employer's election. 

In her view the ballot conducted by her employer was 
not properly conducted and the results did not tally with 
what she believed were the views of the majority of the 
employees. 

She wants an award and the applicant to look after her 
industrial relations matters. 

The applicants next witness presently works with the 
second respondent having been employed by the first 
respondent for 12 months up to May of this year. She is a 
member of the applicant organisation and has been since 
circa early April 1986. 

She told me that she had been present at the meeting 
held with representatives of the applicant referred to in 
the evidence of the last witness and confirmed that it had 
been the wish of the employees at that meeting that an 
award be sought to regulate their employment with the 
first respondent. I was told of the areas in which the 
witness considered that conditions of employment with 
the first respondent were deficient, the poor standard of 
maintenance of the mobile canteens and detailed the 
tasks she performed and performs as a mobile canteen 
operator, confirming the detailed picture which had been 
presented to me by others and the inspection. 

In her present employment, by Exhibit 7 this witness 
tabulated the manner in which her time was consumed 
from the point of leaving and returning to base each day 
as 

Serving Time — 2 hours 19 minutes 
Driving Time — 2 hours 52 minutes 

Of the three hours and 36 minutes spent at base the 
witness by Exhibit 5 stated that one hour and 53 minutes 
of that period was directed to the loading, unloading and 
cleaning of the unit. 

She told me also that some 30 persons had left the 
employ of the first respondent whilst she had worked 
there, which covered a period of approximately 12 
months. 

Additionally I was told that she had recently been 
transferred to a new "run" presumably as she held a 
"union" ticket, and thus acceptable to the employees 
serviced on that run. 

This witness did not think that the "grievance 
procedure" with the second respondent was satisfactory 
because she thought that there was a certain amount of 
favouritism shown to the long serving delegates. 

In her view the respondent's manager in its address to 
the employees about the applicant's claim has implied 
possible job losses as the result of an award which had 
distressed some of the employees and caused them to say 
they did not want things to change. She conceded 
however that the democratic view of the employees 
should prevail. 

She also told me that she joined the employ of the 
second respondent because she had been told by another 
ex employee of the first respondent that conditions were 
better at the second respondent's operation. 

To me the witness expressed her wish for an award to 
be for the purposes of job protection and an organisation 
to turn to if management behaved unfairly. 

The applicant's final witness worked for the first 
respondent for four months in the first half of 1986 as a 
mobile canteen operator. 

She terminated the contract of employment as she 
considered she was being overworked and underpaid or 
as she put it "ripped off by the employer". 

She estimated her time each . . . was consumed as 
follows: 

Loading Van .25 hours 
Driving 2.5 hours 
Serving 1.5 hours 
Balancing Money .25 hours 
Waste Sheets ) 
Ordering ) 1 hour 
Cleaning and Unloading 1 hour 

Her weekly hours she estimated to be in excess of 41 Vi 
and she was not paid any overtime rates. 
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Other criticisms of this employer were lack of wet 
weather gear, lack of cleaning aids, no sick leave and the 
unsatisfactory nature of the commission system. An 
award was seen by this witness as the answer to those 
problems. 

The applicant in answer to the submissions of the two 
respondents' objections to the issuance of any award 
from the application firstly elaborated upon its 
summarised position, in respect of the intervener 
referred to earlier in these reasons for decision. 

It submitted that the deletion of the employer "Jet 
Foods" did not produce the drawing of any conclusion 
one way or the other as to whether it was open for it to 
indirectly cover the employees of such employer or that 
any award made from the application would apply by 
"Common Rule" to such employer, as there was nothing 
before the Commission on its operations which enabled 
any conclusion being drawn at all. 

The applicant took issue with the objecting 
respondent's construction of the applicants' constitution 
rule. In its view the initial test to be applied in this matter 
is a quantitative analysis of all the duties performed by 
the employees concerned. 

In its view the principal activities of the mobile canteen 
operators were not as described by the employers that is 
to say "the vending of food" or "foodstuffs". 

To the contrary the "selling" function which entailed 
only the collection of moneys in a self service situation 
was incidental to the principal task of loading and 
unloading vehicles and driving those vehicles and their 
contents to particular places at which consumers took 
delivery of those contents. 

It said that its analysis of its evidence before me 
showed that the work time of mobile canteen operators 
was 

Normal hours of duty — Between 7.00 a.m. and 
3.00 p.m. (Monday to Friday both inclusive) 
Driving time per day = 33 per cent 
Loading time per day = 12 per cent 
Unloading time and vehicle cleaning time = 11 per 
cent 
Vending time = 27 per cent (of which 95 per cent 
was spent in standing by the vehicle collecting 
moneys for the self serving customers). 

(Transcript Notes of proceedings p. 203.) 
Those activities or tasks performed by the mobile 

canteen operators were the applicant submitted, 
analogous to those undertaken by other employees for 
whom the applicant held unchallenged constitutional 
and award coverage, and the applicant instanced 
firstly:— 

Employees employed in the callings of "Breadcarter" 
under the "Breadcarters (Metropolitan)" Award No. 35 
of 1963 as varied. 

(57 WAIG p. 1726.) 
Such employees I was told by the applicant 

set out each morning with their stocks of bread 
and sell their goods at each port of call usually a 
supermarket or a delicatessen of some sort. 

In this situation the job of the employee is mainly 
to deliver the goods to the required destination and 
then collect the money from the purchaser. 

(Transcript notes of proceedings p. 201.) 
Secondly the applicant then referred to the calling 

within its Transport Workers (General) Award No. 10 of 
1961 as varied, consolidated and varied, of "van driver 
salesman" (see 65 WAIG p. 1303). 

Such persons the applicant stated in one industry 
"head off each morning to their sundry destinations and 
deliver the ice cream and collect the money. In fact, in the 
case of these drivers the usual procedure is for them to go 
in and to say usually 'How much do you want today?' or 
'We've got a new line of ice cream cakes' or whatever and 
in the case of these sorts of employees it is an accepted 

fact that they are substantially employed for the purpose 
of delivering goods.'' (Transcript of notes of proceedings 
p. 201.) 

The applicant acknowledged that in the case of the 
van-driver salesmen, at least, some of the goods delivered 
were pre-sold by virtue of orders placed by the purchaser 
with the producer or wholesaler and which was not the 
case for the mobile canteen operators. 

To the applicant nothing turned on that difference and 
it stated that the employers' submissions that the mobile 
canteen operator was akin to a shop assistant in customer 
advice and assistance were wrong. 

In the applicant's view the mobile canteen operator 
like the van-driver salesman are actually involved in very 
little "selling" and probably less than the general van- 
driver salesman. 

Accordingly it was inappropriate for the mobile 
canteen operator to be described as principally involved 
in the vending of food. 

In its submission the applicant claimed that the 
principal function of the mobile canteen operators is the 
driving of a vehicle with ancillary functions of loading, 
unloading and cleaning the vehicle. 

Those functions are all specified within the applicant's 
constitution rule (and which has been reproduced earlier 
in these reasons for decision). 

Putting aside the test of simply quantifying the duties 
or tasks or functions of the employees concerned and 
applying the test in "Gary's Case" a finding of fact as to 
what the employee is employed to do, the simple answer 
was in accordance with Exhibit 1 and the usage of words 
by the employer's witnesses, to drive a vehicle. 

Accordingly the applicant saw no impediment within 
its constitution rule to seek to regulate these employees 
industrially. 

Dealing with the employers' arguments and evidence 
on the question that an award was not necessary or 
required by the employees and the decisions referred to in 
support of that argument the applicant questioned 
whether the decision taken or the views expressed by the 
employees were reasonable and based on adequate 
information. 

In the case of the first respondent the applicant 
submitted that the results of the ballot there conducted 
were worthless due to the manner in which the questions 
were phrased and should be totally disregarded. 

As to the second respondent the applicant contended 
that the employees had not been supplied with the correct 
information on the rates of wages payable under the 
"Transport Workers (General)" Award No. 10 of 1961 
and would have voted upon the false impression of where 
they stood vis a vis the rates presently being paid to them, 
and of which witnesses themselves were uncertain. 

The absence of any input by the applicant into the 
facts upon which the employees made their decision 
denied to the employees the full range of the facts. 

As to the decision of the Full Bench in matter No. 373 
of 1982 of the 24th day of September 1982 "the 
Hamersley Iron Case" (62 WAIG p. 2418) the applicant 
submitted that it was to be distinguished from the present 
proceedings in that in the former case there were 
assertions that the issuance of the award claimed may be 
to the detriment of the employees therein concerned and 
not to their advantage as would be the case in this 
application so far as rates of wages and some conditions 
of employment were concerned. 

The decision also in that case it was submitted did not 
set an immutable precedent because it had been made 
clear that the decision had been arrived at only on the 
merits and facts on that case (see 62 WAIG p. 2418 at p. 
2422). 

Another factor which loomed large in that case 
"Preference to Unionists" was no longer an issue which 
could be pursued before this Commission by virtue of 
section 23 (3) (e) of the Act. 
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In contrast to the "Hamersley Iron Case" it was 
submitted that the majority of employees of one 
employer had requested the applicant to obtain an award 
for them and this was another distinguishing factor. 

The applicant argued that obtaining an award for the 
employees in question would have the net effect of 
enhancing the rights and liberties of persons who 
presently suffer poor conditions of employment. 

It drew upon in support of its claims the following 
extract from the "Hamersley Iron Case": 

A claim may not lack substantial merit even 
though more are shown to be opposed to it than are 
in favour of an award which he does not consider 
necessary is not necessarily to prejudice his liberties 
or rights. Regard for the liberties and rights of 
individuals may, in the circumstances, need to be 
balanced against the interests of others directly or 
indirectly concerned. 

(62 WAIG p. 2418 at p. 2419.) 
As to the law upon whether or not an organisation is 

entitled to an award the applicant argued that I should 
pay regard to the views of the Full Bench in the 
"Hamersley Iron Case" namely that: 

In the generality an award will be issued by the 
Commission unless good reason exists to refuse it. 

(62 WAIG p. 2418 at p. 2420.) 
and 

I am of the opinion that the Commissioner was 
not in error in finding as he did that it was well 
settled in this jurisdiction that a union has a prima 
facie right to an award. It is true that one would 
search in vain for a provision in the Act which says 
so. That is equally true of the repealed Act. It is well 
settled in the sense that it has been the almost 
unvarying approach of industrial tribunals in this 
State to treat the making of awards as the natural 
order of things and thus to place upon any employer 
who seeks to remain award-free, the burden of 
showing why that should be. If good reason is 
shown the prima facie right is set aside. It is a 
convenient and expedient practice. It does not 
operate unfairly upon employers, who have sound 
reasons for remaining untrammelled by an award. It 
recognises the fact that the business of preventing 
and resolving conflict in respect of industrial 
matters is essentially (though not of course 
exclusively) carried out by making awards. It is in 
keeping with the fact that in the ordinary case the 
award made by the Commission is a "common 
rule'' and applies to large numbers of employers and 
employees who have had no say in its making and 
who become bound by it merely by engaging in the 
industry to which it applies. 
(My emphasis.) (62 WAIG p. 2418 at p. 2422.) 

I was urged to accept that view, in fact bound to, in the 
applicant's submission in preference to the views of the 
Industrial Appeal Court in matter No. 1 of 1984 of the 
7th day of May 1984 — Hamersley Iron Property 
Limited and the Association of Draughting, Supervisory 
and Technical Employees Western Australian Branch 
and which included inter alia 

There is no doubt a formidable body of support, 
some of it of considerable antiquity, for the 
proposition enunciated by the President. One needs 
to cite only in re Milk Carters (Country) 
Conciliation Committee (1941) IR (NSW) 625 per 
De Baun J. at 69.1 question this approach however 
under the present Act. No doubt where a Union 
seeks an award for those persons over whom it has 
industrial coverage, and there is no bona fide 
opposition to it, a Commission will usually form the 
view that the substantial merits of the case require 
the making of an award but before reaching that 
conclusion it would need to consider all the other 
provisions of section 26 (I) as, for example, the 
interested persons immediately concerned whether 
directly affected or not and where appropriate the 

interests of the community as a whole. I do not think 
it proper to erect as a proposition of law previous 
rulings that a union is prima facie entitled to an 
award. In all cases it will be necessary to reach the 
decision in the light of the provisions of section 26 
and it would seem the union which desires an award 
would have the burden of establishing that on the 
substantial merits of the case an award should be 
made. In this particular case the Commissioner 
clearly formed the view the substantial merits did 
not justify making the award and the question is 
whether, as a matter of law, the majority erred in 
overturning that decision. 
(Myemphsis.) (64 WAIG p. 852 at p. 853.) 

In summary, the applicant submitted that an award 
for the employees concerned will: 
* Standardise the current rates of wages and 

conditions of employment for the employees of 
both respondent employers. 

* Create regulation which will result in a more stable 
workforce in lieu of the high turnover which 
presently obtains. 

* Remove the industry from a state of total deregula- 
tion to one in which basic ground rules are set for the 
interests of the employees, the employers and the 
community generally. 

(5) My findings. 
From all of the material placed before me I find as 

follows: 
(a) The purpose of the combined endeavours of the two 

employers active parties to this application and their 
employees subject to the application is the sale of 
foodstuffs, drinks and the like by retail to 
consumers at their various places of employment. 

(b) The manner in which that endeavour is pursued 
requires the employees employed as "operators of 
mobile canteens" to be capable of and licensed to 
drive a motor vehicle. 

(c) The "mobile canteen units" are motor vehicles. 
(d) The major and substantial portion of the time of 

those employees each day is spent on driving, 
loading, unloading and cleaning a motor vehicle. 

(e) That work is subject to the applicant's constitution 
rule and which when filletted out provides that: 

3.—Constitution. 
The Branch shall consist of unlimited number of 

drivers and/or loaders and/or washers of all 
mechanically propelled .. . vehicles.. . employed in 
or in connection with the cartage, conveyance, 
movement or transportation of . . . goods, 
merchandise, wares . . . material or matter of any 
kind. 
(Extract from applicant's Registered Rules as 
certified by the Registrar on the 6th day of August 
1986.) 

(f) A majority of the employees employed by the first 
respondent "Flash Foods Canteen" as "mobile 
canteen operators" initiated and supported the 
request to the applicant that it move on their 
behalves to obtain an award to regulate the rates of 
wages and conditions of employment with their 
employer. 

(g) The ballot held since that action of employees 
employed by the first respondent employer "Flash 
Foods Canteen" as "mobile canteen operators" 
was unsatisfactory in nature and does not provide a 
clear or conclusive expression of those employees' 
wishes on the question of award coverage. 

(h) The majority of employees employed by the second 
respondent employer "Jiffy Foods Mobile 
Caterers" genuinely hold the view that they do no 
wish the applicant to represent them in their 
industrial relations dealings with their employer or 
for the Commission to make an award regulating 
their rates of wages and conditions of employment. 
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(i) The conditions of employment of the employees of 
the first respondent employer "Flash Foods 
Canteen", despite recent adjustment thereto by that 
employer seem to be in need of improvement 
compared with "industrial standards at large". 
The conditions of employment of the employees of 
the second respondent employer "Jiffy Foods 
Mobile Caterers" do not seem to be in need of 
improvement compared with "industrial standards 
at large". 

(6) My Conclusions. 
I take the view that having regard to the nature of the 

work performed by the employees employed by the two 
remaining respondent employers, as revealed by the 
evidence and inspections, is it open to the applicant 
within its constitution rule to seek industrial coverage for 
those employees be it by way of an award, order or 
industrial agreement. 

I find support for that view in the unchallenged 
industrial coverage which the applicant holds and has 
held for many years for employees employed in the 
colloquially termed calling of "Breadcarter". 

Those employees from my dealings with the bread 
manufacturing industry over the years both before and 
after my appointment as a member of the Commission 
enable me to say that such employees are analagous to 
the "mobile canteen operators", being predominantly 
females, required to be capable of and licensed to drive a 
motor vehicle, load and unload vehicles, call upon 
consumers at their homes, offer bread for sale by retail, 
take moneys, give change and account for moneys and 
stock. 

True it is that there have been changes in latter years 
with the emergency of "Supermarkets" and the decline 
of the "house calls" and the increase in wholesale 
deliveries and pre ordering by the purchaser but that does 
not affect the analogy in years gone by. 

The analogy with the "van driver salesman'' is less apt 
in my view having regard to the fact that their customers 
have been purchasers for resale, e.g. shops, catering 
establishments and the like and not retail consumers. 

In my view the test as enunciated in "Gary's Case'' (57 
WAIG p. 585) and which went to the question of whether 
or not a particular employee was bound by the terms of a 
particular award according to the following criteria: 

What one is left with therefore is the necessity to 
evaluate the evidence to determine whether her 
duties as a land salesman were so slight as to be 
outweighed by her duties of a clerical nature, so that 
in truth and in substance, it should be said that she 
acted as a clerk. His Workship, in my view, correctly 
addressed his mind to the issues in this case and 
determined as I apprehend his judgment, that her 
duties as a land salesman were not insignificant or 
unsubstantial but were the main purpose of her 
employment, the clerical work which she performed 
being ancillary to enable her to discharge her prime 
duties. This is essentially a question of fact and 
despite the careful argument advanced on behalf of 
the appellant, I am not persuaded that the learned 
Magistrate answered the question wrongly. 

(57 WAIG p. 585 at p. 587.) 

is not necessarily appropriate in determining the question 
of whether or not an organisation has the capacity by 
virtue of its constitution rule to seek an award for 
particular employees. 

Having so concluded the question then becomes 
whether or not good reason has been shown why the 
applicant's questionable (see 64 WAIG p. 852 at p. 853) 
prima facie right to an award should be set aside, to 
paraphrase the extract from the reasons for decision in 
the "Hamersley Iron Case" quoted earlier in these 

reasons for decision (62 WAIG p. 2418 at p. 2422) having 
regard "to the substantial merits of the case" as referred 
to in the "ADSTE" case also referred to earlier in these 
reasons for decision (64 WAIG p. 582 at p. 853). 

I answer my own question simply in the following 
terms: 

As to the first respondent employer "Flash Foods 
Canteens" it has not been demonstrated to my satis- 
faction that the majority of the employees of this 
employer engaged as "mobile canteen operators" do not 
want and do not need regulation of their conditions of 
employment by an award (order or industrial agreement) 
made under the provisions of the Act and I will not allow 
this employer's objection to the ultimate issuance of an 
award. 

With respect to the second employer "Jiffy Foods 
Mobile Caterers" I am satisfied that it has been clearly 
demonstrated that the employees of this employer 
engaged as "mobile canteen operators" do not want or 
need an award (order or industrial agreement) to regulate 
their conditions of employment nor do they want or need 
the assistance of the applicant in the conduct of their 
industrial relations matters with this employer and nor 
does the employer and I see no reason why I should 
interfere with that situation. 

Accordingly I will allow this employer's objection and 
strike it out as a party to the application. 

It then remains for the applicant and the one 
remaining responder employer to resolve the application 
by conciliation with recourse to the Commission when 
the application has been resolved in whole or in part for 
whatever further proceedings are then necessary, the end 
result to be binding only upon that employer. 

I do not perceive that such a course of action which 
will result in one of two competitors being subject to an 
award or whatever of the Commission and one not, as 
the cause of any potential industrial conflict or 
disharmony, as the "struck out employer" has displayed 
an obvious sensitivity to industrial standards generally in 
the past and there are no reasons to assume that that 
sensitivity will suddenly disappear to the extent that its 
employees become disadvantaged compared with the 
world around them. 

The minutes of the proposed order to issue to reflect 
my decision now issue and may be spoken to by the 
parties if they so wish at a mutually convenient time to be 
arranged with me. 

I have not included in those minutes any reference to 
the respondent which the applicant agrees can be deleted 
from the application namely "Jet Foods" because the 
identity of the person, firm or corporation using that 
business or trading name is not known to me nor to any 
authorities such as the Corporate Affairs Department. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A3 of 1986. 

Between Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Portius Pty Ltd trading as 
"Flash Foods Canteen" and Others, Respondents. 

Order. 
HAVING heard Mr J.A.G. Long and Mr J. J. O'Connor 
on behalf of the applicant, Mr P.K. Walton (of Counsel) 
on behalf of Portius Pty Ltd trading as "Flash Foods 
Canteen", Mr D.M. Jones and later Mr L.A. Jackson 
(of Counsel) on behalf of Captor Nominees Pty Limited 
as trustee for the West Coast Caterers Unit Trust trading 
as "Jiffy Foods Mobile Caterers" and Mr E.L. Fry on 
behalf of the Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
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Branch, Union of Workers (intervening), the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That Captor Nominees Pty Limited as trustee for 
the West Coast Caterers Unit Trust trading as "Jiffy 
Foods Mobile Caterers" be struck out as a party to 
this application. 

Dated at Perth this 9th day of January 1987. 

(S*gd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN TOURISM 
COMMISSION TRAINEESHIP. 

Agreement 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA AG2 of 1986. 

Between the Western Australian Tourism Commission, 
Applicant and the Civil Service Association of 
Western Australia (Inc), Respondent. 

Order. 
HAVING heard Mr A.S. Caccamo on behalf of the 
Applicant and Mr M. Thorn on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 and by 
consent, hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 24th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

AWARDS/AG RE EM E NTS — 
Variation of — 

AERATED WATER AM) CORDIAL 
MANUFACTURING INDUSTRY. 

Award No. 10 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 926 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Coca-Cola Bottlers, 
Perth and Others, Respondents. 

Order. 
HAVING heard Mr M. Kirk on behalf of the Applicant 
and Ms E. Gauci on behalf of the Respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Aerated Water and Cordial Manufactur- 
ing Industry Award No. 10 of 1975, as varied be 
further varied in accordance with the attached 

Schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 11th day of March 1987. 

Dated at Perth this 11th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 9.—Overtime: Immediately after subclause (4) 

of this clause insert new subclause (5) as follows: 
(5) (a) When overtime is necessary it shall, 

wherever reasonably practicable, be so arranged 
that employees have at least 10 consecutive hours 
off duty between the work of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the termina- 
tion of their ordinary work on one day and the 
commencement of their ordinary work on the next 
day that they have not had at least 10 consecutive 
hours off duty between those times shall, subject to 
this paragraph, be released after completion of such 
overtime until they have had 10 consecutive hours 
off duty without loss of pay for ordinary working 
time occurring during such absence. 

(c) If, on the instructions of their employer, such 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, they shall be 
paid at double rates until they are released from duty 
for such period and they shall then be entitled to be 
absent until they have had 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

(d) Where an employee (other than a casual 
employee or an employee engaged on continuous 
shift work) is called into work on a Sunday or public 
holiday preceding an ordinary working day, they 
shall, wherever reasonably practicable, be given 10 
consecutive hours off duty before their usual 
starting time on the next day. If this is not 
practicable, then the provisions of paragraphs (b) 
and (c) of this subclause shall apply mutatis 
mutandis. 

Provided that overtime worked as a result of a 
recall shall not be regarded as overtime for the 
purpose of this subclause when the actual time 
worked is less than three hours on such recall or on 
each of such recalls. 

(e) The provisions of this subclause shall apply in 
the case of shift employees who rotate from one 
shift to another, as if eight hours were substituted 
for 10 hours when overtime is worked: 

(i) For the purpose of changing shift rosters; 
or 

(ii) Where a shift employee does not report for 
duty; or 

(iii) Where a shift is worked by arrangement 
between the employees themselves. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (Construction and Servicing). 

Award No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 215 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Direct 
Engineering Services Pty Ltd and Others, 
Respondents. 
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Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr S. Bibby on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 25th day of 
March 1987. 

Schedule. 
Clause 6.—Wages: Delete subclause (6) of this clause 

and insert in lieu: 
(6) Bread carters who are required in any week to 

collect moneys and account for them as part of their 
duties are to be paid $4.20 per week in addition to 
the rates before-mentioned. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 18.—Allowance for Travelling and Employ- 

ment in Construction Work: Delete paragraphs (a), (b) 
and (c) of subclause (2) and insert in lieu: 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — $7.60 per 
day. 

(b) For each additional kilometre up to a radius 
of 60 kilometres from the General Post Office, 
Perth — 36 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) 
work performed at places beyond 60 kilometres 
radius from the General Post Office, Perth shall be 
deemed to be distant work unless the employer and 
the workers, with the consent of the union, agree in 
any particular case that the travelling allowance for 
such work shall be paid under this clause, in which 
case an additional allowance of 36 cents per kilo- 
metre shall be paid for each kilometre in excess of 
the 60 kilometre radius. 

BREADCARTERS (Country). 
Award No. R17 of 1975. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 864 of 1986. 

Between Transport Workers Union of Australia 
Industrial Union of Workers, Western Australian 
Branch, Applicant and Acme Bakery and Others, 
Respondents. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Ms E. Gauci on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Breadcarters (Country)" Award No. 
R17 of 1975 as varied be further varied in 
accordance with the following schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 19th day of March 1987. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BUILDING TRADES 
(State Energy Commission). 

Consolidated Award No. 1 of 1959. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1081 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and State Energy Commission of Western 
Australia, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of December 1986. 

Mr G. Young on behalf of the Applicant. 
Mr B. Duploc on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The issues in this dispute were 
before me by way of submissions and supporting oral 
evidence in CR413 of 1986, which is a matter that was 
adjourned on 27 October 1986. 

The State Energy Commission, the respondent, had 
advised the Carpenters and Joiners Union of its intention 
to employ 10 carpenters in a temporary capacity to 
perform work at Muja Power Station and in Kwinana 
according to the terms and conditions prescribed in the 
Building Trades (SEC) Award No. 1 of 1959. Half of 
these carpenters were to be employed for a period of 
approximately nine months and half for a period of 12 
months. The Union had endeavoured without success to 
have the respondent apply the wage rates and various 
other entitlements as prescribed by the Building Trades 
(Construction) Award No. 14 of 1978 and finally made 
application to the Commission for a conference pursuant 
to section 44 of the Industrial Relations Act 1979 for this 
purpose. 

The conference was unavailing and the matter was 
referred for hearing and determination pursuant to 
section 44 (9) of the Act. The Builders Labourers' 
Federation was granted leave to intervene in the case 
before me and it was content to support the case as stated 
for the Carpenters and Joiners Union by Mr Young. 

It was the unions' case that a distinction ought to be 
drawn between the respondent's temporary employees 
and career employees for the purposes of wages and 
certain conditions of employment. The essence of the 
unions' argument is that whereas in the early part of his 
employment a career employee has a relative wage dis- 
advantage viz a viz his private industry counterpart, this 
disadvantage is overcome in later years through benefits 
such as service pay, more beneficial long service leave 
conditions, security of tenure and legislative procedures 
in respect of disputed promotions. On the other hand, a 
temporary employee will suffer less wages and worse 
conditions than are received by his private industry 
counterpart, with small likelihood of obtaining career 
employment with the respondent. The result is, that by 
any comparison the temporary employee is 
disadvantaged. 

The essence of the respondent's argument in opposi- 
tion to the Union's claim was that because it was party to 
an award which is an exhaustive code of wages and 
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employment conditions for classifications of building 
tradesmen and labourers employed throughout its 
operations, it is unreasonable and unfair to expect that it 
pay more than is prescribed by this award to some of its 
employees, merely because they are temporary 
employees. 

There is no doubt about Award No. 1 of 1959 having 
application to the employees concerned but it is also the 
case that the term of the award expired a long time ago 
which means that its contents are able to be varied by 
order of the Commission where the circumstances justify 
it without concern for section 40 (3) (b); of course the 
burden of proof would lie upon the relevant Unions who 
seek the variations but by no means does it follow that 
the status quo would be fatal to their claims. The status 
quo would be part of the equity and substantial merit of 
the respondent's case to be weighed in the balance with 
the equity and substantial merit of the Union's case and 
the decision would turn on these issues alone assuming 
that public interest and the wage fixing principles present 
no obstacles. 

In the light of the opposing arguments the crucial 
question was, do the circumstances of career employ- 
ment constitute grounds for differentiating in material 
respects between permanent career employees on the one 
hand and temporary employees on the other? In my 
opinion the question was answered in the affirmative as a 
simple matter of equity. Furthermore, in deciding to give 
effect to this opinion I did no more than apply the 
comparative justice principle in somewhat unique 
circumstances to temporary employees. 

On the face of the contract of service clause in the 
award, I thought it might have been implied that an 
employee with more than six months employment with 
the respondent would qualify as a career employee. 
However, on reflection I did not think that was a strong 
enough argument to establish that carpenters who have 
taken up employment on the understanding that they will 
be engaged for no longer than nine months or 12 months 
can be categorised as career employees. There is always a 
possibility that one or more of these carpenters will 
become a permanent employee of the respondent, but 
the testimony called on its behalf left me with the 
impression that the probability of permanent employ- 
ment in the great majority of cases would be small. 

The crucial question having been answered, the next 
question involved the appropriate wages and conditions 
to be applied to temporary employees. The only alterna- 
tive source of wages and conditions standards raised 
before me was the Building Trades (Construction) 
Award and I thought that the wages and conditions pre- 
scribed in that award should be applied to the employees 
in question. I was unable to see how the public interest 
would prevent an amendment to the award for the 
reasons I have outlined and I had a similar view of the 
wage fixing principles. The strict test in principle 4 is 
circumstances warranting the creation of a new classifi- 
cation. In my opinion a justifiable decision making an 
employee of the respondent subject to a different award 
amounted substantially to the same thing. With all of the 
foregoing in mind, I concluded that since the award 
could be justifiably amended so as to give effect to the 
Union's claim it was open to me to make an order having 
the same result. 

However, I was aware of decisions of the Full Bench of 
the Commission and the Industrial Appeals Court con- 
cerning disputes in the iron ore industry wherein 
comments had been made about section 44 (9) proceed- 
ings being used to make orders having the effect of 
amending awards. These comments caused me to think 
that it may be the wisest course to advise the parties that 
it would be more appropriate to proceed by way of an 
application pursuant to section 29 of the Act. The parties 
accepted my advice and the unions made applications to 
amend the award in the appropriate manner. 

A conference was held on 2 December 1986 for the 
purpose of encouraging the parties to amicably settle 
their differences. At this conference I advised the 

respondent that I was disposed towards a decision 
granting the unions' claims, but that I was obliged to 
hear further argument to pursuade me to a different 
conclusion if the respondent wished to be heard further. 
I also drew the Respondent's attention to a decision of 
the Industrial Appeals Court (Australian Shipbuilding 
Industries WA Pty Ltd v. Maritime Workers' Union of 
Western Australia 57 WAIG 458) which I thought might 
be relevant to the issues in dispute. 

The matter proceeded into hearing and Mr Duploc 
made further submissions on behalf of the respondent. 

Although the following remarks are not essential to 
the conclusion that I reached on the material before me 
in CR413 of 1986 I make them, nevertheless, in order to 
demonstrate reasons to support the conclusion. If it be 
assumed that the respondent is bound not only by the 
Building Trades (SEC) Award No. 1 of 1959, but also by 
the Building Trades (Construction) Award No. 14 of 
1978 by reason of its terms, then, the respondent is 
required to obey repugnant awards at one and the same 
time. But it would not be open to the respondent to avoid 
the requirements of the second award with respect to 
temporarily employed carpenters by saying that to pay 
less is enough for the purposes of the first award 
(Australian ShipbuUding Industries Case Supra, per Burt 
C.J.). Moreover, in the circumstances just described, 
"... the mode of resolving the difficulty will appear 
when that case arises" (per Wickham J. at p. 459). Of 
course the assumption I have made does not hold. But 
the point is that in "resolving the difficulty" it is almost 
certain that value judgements would have to be made. 
Therefore, it is as likely as it is not that temporary 
employees of the respondent would be likened to outside 
employees rather than the respondent's career 
employees. Accordingly, it is reasonable that the same 
comparison be resorted to in deciding the present case. 

My decision in this case is that an order to amend the 
Building Trades (SEC) Award No. 1 of 1959 should issue 
along the lines which reflect the unions' claims. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1081 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and State Energy Commission of Western 
Australia, Respondent. 

Amended Order. 
HAVING heard Mr G. Young on behalf of the applicant 
and Mr B. Duploc on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 261 of 1986, dated 23 July 1986, have been 
complied with, hereby orders — 

That the Building Trades (State Energy Commis- 
sion) Consolidated Award No. 1 of 1959 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 27 October 1986. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 34.—Payment of Wages, insert a new 
number and title 35.—Temporary Employees. 
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2. Immediately after Clause 34.—Payment of Wages 
add the following Clause 35 as follows:— 

35.—Temporary Employees. 
(1) Notwithstanding the provisions of this award, 

temporary building trades employees of the Con- 
struction and Workshops Branch whose continuous 
employment is subject to the availability of project 
work with the Branch shall be entitled to the provi- 
sions of the following clauses: 

(i) As prescribed in the Building Trades 
(SEC) Award No. 1 of 1959: 
Clause 8 — Absence from Duty 
Clause 9 — Payment for Sickness 
Clause 10 — Annual Leave 
Clause 11 — Holidays 
Clause 15 — Hours of Duty 
Clause 16 — Rest Period 
Clause 18 — Overtime 
Clause 24 — Special Rates and Provisions 
Clause 25 — Protection of Employees' 

Tools 
Clause 26 — Leading Hand Allowance 
Clause 28 — Provision of Appliances 
Clause 29 — Compassionate Leave 
Clause 32 — Mixed Functions 
Clause 33 — District Allowances 
Clause 34 — Payment of Wages 

(ii) As prescribed in the Building Trades 
(Construction) Award No. 14 of 1978: 
Clause 8 — Rates of Pay, parts 1 to 6 
Clause 12A — Compensation for Travel 

Patterns, Mobility Require- 
ments of Workers and the 
Nature of Employment in the 
Construction Work covered 
by this award 

Clause 12B — Fares and Travelling Time 
— Plumbers Only 

Clause 36 — Termination of Employment, 
parts 1 to 4 

Clause 44 — Long Service Leave 
(2) No other clauses of the awards prescribed in 

part (1) hereof shall apply to temporary employees. 

CLERKS (Customs and/or Shipping and/or 
Forwarding Agents). 

Award No. 47 of 1948. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 660 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Frank Cadd and Co Ltd and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Customs and/or Shipping 
and/or Forwarding Agents) Award No. 47 of 1948 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 2nd day of April 1987. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Proportion of Juniors: Delete this clause 

and insert in lieu:— 
19.—Proportion of Juniors. 

The proportion of juniors that may be employed 
shall be: 

(a) Where no adult worker is employed one 
junior may be employed; 

(b) Where the number of adult workers 
employed does not exceed 12 the propor- 
tion of juniors that may be employed shall 
not exceed two to one; 

(c) Where the number of adult workers 
employed exceeds 12 the proportion of 
juniors that may be employed in respect of 
the excess shall not exceed three to each 
two adult workers. 

Provided that employers previously conforming 
to the Proportion of Juniors clause, the foregoing 
shall not necessitate the dismissal of any person 
employed at the date of this amendment, and it shall 
not constitute a breach of this clause if the retaining 
of existing staff does not conform to the aforesaid 
proportion. 

In computing the number of junior workers to be 
allowed under this clause all clerical workers in the 
establishment shall be taken into consideration. 

CLERKS (Timber). 
Award No. 61 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 661 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Bunning Bros Limited and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Timber) Award No. 61 of 1947 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 2nd day of April 1987. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Proportion of Juniors: Delete this clause 

and insert in lieu:— 
21.—Proportion of Juniors. 

The proportion of juniors that may be employed 
shall be: 

(a) Where no adult worker is employed one 
junior may be employed; 

(b) Where the number of adult workers 
employed does not exceed 12 the propor- 
tion of juniors that may be employed shall 
not exceed two to one; 
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(c) Where the number of adult workers 
employed exceeds 12 the proportion of 
juniors that may be employed in respect of 
the excess shall not exceed three to each 
two adult workers. 

Provided that employers previously conforming 
to the Proportion of Juniors clause, the foregoing 
shall not necessitate the dismissal of any person 
employed at the date of this amendment, and it shall 
not constitute a breach of this clause if the retaining 
of existing staff does not conform to the aforesaid 
proportion. 

In computing the number of junior workers to be 
allowed under this clause all clerical workers in the 
establishment shall be taken into consideration. 

CLERKS (Wholesale and Retail Establishments). 
Award No. 38 of 1947. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 659 of 1986. 

Between Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondents, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
2nd day of April 1987. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Proportion of Juniors: Delete this clause 

and insert in lieu:— 
21.—Proportion of Juniors. 

The proportion of juniors that may be employed 
shall be: 

(a) Where no adult worker is employed one 
junior may be employed; 

(b) Where the number of adult workers 
employed does not exceed 12 the propor- 
tion of juniors that may be employed shall 
not exceed two to one; 

(c) Where the number of adult workers 
employed exceeds 12 the proportion of 
juniors that may be employed in respect of 
the excess shall not exceed three to each 
two adult workers. 

Provided that employers previously conforming 
to the Proportion of Juniors clause, the foregoing 
shall not necessitate the dismissal of any person 
employed at the date of this amendment, and it shall 
not constitute a breach of this clause if the retaining 
of existing staff does not conform to the aforesaid 
proportion. 

In computing the number of junior workers to be 
allowed under this clause all clerical workers in the 
establishment shall be taken into consideration. 

ELECTRICAL CONTRACTING INDUSTRY. 
Award No. R22 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1120 of 1986. 
No. 177 of 1987. 

Between Electrical Trades Union of Australia (Western 
Australian Branch), Perth, Applicant and Electrical 
Contractors' Association of Western Australia 
(Union of Employers) and Others, Respondents. 

Order. 
HAVING heard Mr L. J. Benfell on behalf of the appli- 
cant, Mr G. Hindley on behalf of the Federation of 
Electrical Contractors and Mr M.R. Crofts on behalf of 
the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Electrical Contracting Industry Award 
1979 Award No. R22 of 1978 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
6. Safety Footwear. 
7. Contract of Service. 
8. Higher Duties. 
9. Under-Rate Employees. 
10. Apprentices. 
11. Hours. 
12. Overtime. 
13. Shiftwork. 
13A. Other Than Construction Work. 
13B. Shift Work On Construction Work. 
14. Payment of Wages. 
15. Representative Interviewing Employees. 
16. Posting of Awards and Union Notices. 
17. Time and Wages Record. 
18. Special Rates and Provisions. 
19. Car Allowance. 
20. Allowance for Travelling and Employment in 

Construction Work. 
21. Distant Work. 
22. Location Allowances. 
23. Holidays and Annual Leave. 
24. Absence Through Sickness. 
25. Bereavement Leave. 
26. Long Service Leave. 
27. Grievance Procedure and Special Allowance. 
28. Board of Reference. 
29. Late Comers. 
30. Special Provisions — State Energy Commis- 

sion of Western Australia. 
31. Seniority on Termination. 
32. Trade Union Training. 
33. Union Steward. 
34. Junior Employees — Special Orders. 
35. Maternity Leave. 

First Schedule — Wages. 
Second Schedule — Respondents. 
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2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu: 

3.—Area and Scope. 
This award relates to the Electrical Contracting 

Industry within the State of Western Australia and 
to all work done by employees employed in the 
classification shown in the First Schedule — Wages 
and employed by the respondents in connection with 
the wiring, contracting, maintenance and the 
installation and maintenance of electrical light and 
power plants, and the instaUation of all classes of 
wiring, repair and maintenance of electric and 
electronic installations and equipment including 
switchboards and appliances carried out by the 
respondents as electrical contractors. Provided that 
the award shall not apply to the manufacturing 
section of the business of any of the respondents. 

3. Clause 5.—Definitions: Renumber subclauses (5), 
(6), (7), (8) and (9) to subclauses (8), (9), (10), (11) and 
(12) respectively. 

4. Clause 5.—Definitions: Add new subclause (5) to 
this clause: 

(5) "Instrument Fitter/Electrical Grade 1" 
means a tradesman who is mainly engaged in 
installing, testing and/or repairing and maintaining 
electrical and/or electro-pneumatic measuring 
and/or recording appliances and/or scientific 
electrical instruments and associated services 
thereto, including small bore piping up to 24 mm in 
diameter. 

An Instrument Fitter/Electrical Grade 1 shall 
demonstrate a knowledge and understanding of 
industrial instrumentation and be able to apply that 
knowledge and understanding to the tasks assigned 
by his employer. The required knowledge and 
understanding would have been gained by under- 
taking a formal training course run by a State 
Education Department or Technical Education 
Department or its equivalent or by at least 12 
months on the job experience as a tradesman at 
instrument work. 

5. Clause 5.—Definitions: Add new subclause (6) to 
this clause: 

(6) "Instrument Fitter/Electrical Grade 2" 
means a tradesman working at a level above that of 
Instrument Fitter/Electrical Grade 1, who is mainly 
engaged in installing, repairing, maintaining, 
servicing, testing, modifying, commissioning, 
calibrating and fault finding instruments which 
make up a complex control system which utilises 
some combination of electrical, electronic, 
mechanical, hydraulic and pneumatic principles. 

To be classified as an Instrument Fitter/Electrical 
Grade 2 a tradesman will have: 

(a) Had a minimum of two years on the job 
experience as a tradesman working pre- 
dominantly on complex and/or intricate 
instruments and instrument systems as will 
enable him to perform such work under 
minimum supervision and technical 
guidance, and 

(b) Satisfactorily completed an appropriate 
post trade course equivalent to at least two 
years' part-time study or has achieved to 
the satisfaction of the employer a 
comparable standard of skill and know- 
ledge by other means including in-plant 
training or on the job experience referred 
to in (a) above. 

6. Clause 5.—Definitions: Add new subclause (7) to 
this clause: 

(7) "Electronics tradesman" means an electrical 
tradesman working at a level beyond that of 
electrician special class and who is mainly engaged in 
applying his knowledge and skills to the tasks of 
installing, repairing, maintaining, servicing, 

modifying, commissioning, testing, fault finding 
and diagnosing of various forms of machinery and 
equipment which are electronically controlled by 
complex digital and/or analogue control systems 
utilising integrated circuitry. The application of this 
skill and knowledge would require an overall under- 
standing of the operating principles of the systems 
and equipment on which the tradesman is required 
to carry out his tasks. 

To be classified as an electronics tradesman, a 
tradesman must have at least three years on the job 
experience as a tradesman in electronics systems 
utilising integrated circuits and in addition must 
have satisfactorily completed a post trades course in 
electronics equivalent to at least two years' part-time 
study. 

In addition, to be classified as an electronics 
tradesman, a tradesman must be capable of — 

(a) maintaining and repairing multi-function 
printed circuitry using circuit diagrams 
and test equipment; 

(b) working under minimum supervision and 
technical guidance; 

(c) providing technical guidance within the 
scope of the work described in this 
definition; 

(d) preparing reports of a technical nature on 
specific tasks or assignments as directed 
and within the scope of the work described 
in this definition. 

7. Clause 11.—Hours: Delete this clause and insert in 
lieu: 

11.—Hours. 
(1) (a) Subject to the provisions of this paragraph 

and subclauses (2) and (3) of this clause, the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases. 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(b) The ordinary hours of work may be worked 
on any or all days of the week, Monday to Friday, 
inclusive, and except in the case of shift employees, 
shall be worked between the hours of 7.00 a.m. and 
6.00 p.m. Provided that the spread of hours may be 
altered by agreement between the employer and the 
majority of employees in the plant or section or 
sections concerned. 

(c) Where the first night shift in any week 
commences on Monday night, the night shift 
commencing on Friday and finishing not later than 
8.00 a.m. on Saturday of that week, shall be deemed 
to have been worked in ordinary working hours. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for a meal interval which shall 
not exceed one hour, and 

(i) an employee shall not be compelled to 
work for more than five hours without a 
meal interval except where an alternative 
arrangement is entered into as a result of 
discussions as provided for in subclause (3) 
of this clause. 
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(ii) When an employee is required for duty 
during his usual meal interval and his meal 
interval is thereby postponed for more 
than half an hour, he shall be paid at 
overtime rates until he gets his meal. 

(f) (i) Subject to the provisions of this para- 
graph, a rest period of 10 minutes from the 
time of ceasing to the time of resumption 
of work shall be allowed each morning. 

(ii) The rest period shall be counted as time off 
duty without deduction of pay and shall be 
arranged at a time and in a manner to suit 
the convenience of the employer. 

(hi) Refreshments may be taken by an 
employee during the rest period but the 
period of 10 minutes shall not be exceeded 
under any circumstances. 

(iv) An employer who satisfies the Commis- 
sion that any employee has breached any 
condition expressed or implied in this 
paragraph may be exempted from liability 
to allow the rest period. 

(v) In addition to the rest period referred to in 
placitum (i) of this paragraph a rest period 
of 10 minutes shall be allowed as soon as 
possible after the end of the second hours 
work following the meal interval but the 
provisions of this placitum only apply to 
an employee engaged on construction 
work on any day on which he is required 
for overtime for half an hour or more 
immediately following his ordinary 
finishing time. 

(2) (a) Except as provided in paragraph (d) 
hereof, the method of implementation of the 38 
hour week may be any one of the following: 

(i) by employees working less than eight 
ordinary hours each day; or 

(ii) by employees working less than eight 
ordinary hours on one or more days each 
week; or 

(iii) by fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(iv) by rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary working hours off duty during 
that cycle. 

(v) Where the ordinary hours of work are 
worked within an arrangement as provided 
in placitum (iii) or (iv) of this paragraph, 
any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 23.— 
Holidays and Annual Leave of this 
Award. 

(b) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 17 May 1982. 

(c) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows — 

(i) Consultation shall take place within the 
particular establishment concerned. 

(ii) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the State Secretary of the union concerned 
or his deputy, at which level a conference 
of the parties shall be convened without 
delay. 

(iii) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(d) Different methods of implementation of a 38 
hour week may apply to various groups or sections 
of employees in the plant or establishment 
concerned. 

(e) Notice of Days Off Duty: Except as provided 
in paragraph (f) of this subclause, in cases where, by 
virtue of the arrangement of his ordinary working 
hours, an employee, in accordance with placita (iii) 
and (iv) of paragraph (a) of this subclause, is entitled 
to a day off duty during his work cycle, such 
employee shall be advised by the employer at least 
four weeks in advance of the day he is to take off 
duty. 

(f) (i) An employer with the agreement of the 
majority of employees concerned, may 
substitute the day an employee is to take 
off in accordance with placita (iii) and (iv) 
of paragraph (a) of this subclause, for 
another day in the case of a breakdown in 
machinery or a failure or shortage of 
electric power or to meet the requirements 
of the business in the event of rush orders 
or some other emergency situation or 
circumstances beyond the reasonable 
control of the employer. 

(ii) An employer and employee may by agree- 
ment substitute the day the employee is to 
take off for another day. 

(iii) Provided that any day substituted in 
accordance with this subclause shall be 
taken during the current or next succeed- 
ing work cycle. 

(g) Employees engaged on a major construction 
site who work a 19 day month shall be entitled to 
take the same rostered day off as the majority of 
employees on the site who are not bound by this 
award. 

Provided that an employer and employees bound 
by this award may enter into a mutual agreement to 
substitute the rostered day off for another day. 

(3) (a) Procedures shall be established for inplant 
discussions, the objective being to agree on the 
method of implementing a 38 hour week in 
accordance with subclauses (1) and (2) of this clause 
and shall entail an objective review of current 
practices to establish where improvements can be 
made and implemented. 

(b) The procedures should allow for inplant 
discussions to continue even though all matters may 
not be resolved by 17 May 1982. 

(c) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and under- 
standings to all employees, including the over- 
coming of language difficulties. 

(d) The procedures should allow for the 
monitoring of agreements and understandings 
reached inplant. 

(e) In cases where agreement cannot be reached 
inplant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved inplant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in paragraph 
(c) of subclause (2) of this clause. 

8. Clause 12.—Overtime: Delete this clause and insert 

12.—Overtime. 
(1) (a) Subject to the provisions of this subclause, 

all work done beyond the ordinary working hours 
on any day, Monday to Friday, inclusive, shall be 
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paid for at the rate of time and one-half for the first 
two hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with Clause 
11.—Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and a half. 

(hi) An employee who works on a Saturday, 
Sunday or holiday shall be paid for at least 
three hours at the appropriate overtime 
rate. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter but 
this paragraph does not apply in a case to which 
paragraph (c) of subclause (1) of Clause 11.—Hours 
applies. 

(d) In computing overtime each day shall stand 
alone but when an employee works overtime which 
continues beyond 12 midnight on any day, the time 
worked after 12 midnight shall be deemed to be part 
of the previous day's work for the purpose of this 
subclause. 

(2) (a) Except in the case of shifts to which Clause 
13B.—Shift Work on Construction Work applies, 
overtime on shift work shall be based on the rate 
payable for shift work. 

(b) (i) When overtime work is necessary it shall, 
wherever reasonably practicable, be so 
arranged that an employee has at least 10 
consecutive hours off duty between the 
work of successive days. 

(ii) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his ordinary 
work on one day and the commencement 
of his ordinary work on the next day that 
he has not had at least 10 consecutive 
hours off duty between those times shall, 
subject to this paragraph, be released after 
completion of such overtime until he has 
had 10 consecutive hours off duty without 
loss of pay for ordinary working time 
occurring during such absence. 

(iii) If, on the instructions of his employer, 
such an employee resumes or continues 
work without having had such 10 
consecutive hours off duty, he shall be 
paid at double rates until he is released 
from duty for such period and he shall 
then be entitled to be absent until he has 
had 10 consecutive hours off duty without 
loss of pay for ordinary working time 
occurring during such absence. 

(iv) Where an employee (other than a casual 
employee) is called into work on a Sunday 
or holiday prescribed under this award 
preceding an ordinary working day, he 
shall, wherever reasonably practicable, be 
given 10 consecutive hours off duty before 
his usual starting time on the next day. If 
this is not practicable, then the provisions 
of subparagraphs (ii) and (iii) of this 
subclause shall apply mutatis mutandis. 

(v) The provisions of this paragraph shall 
apply in the case of shift employees who 
rotate from one shift to another, as if eight 
hours were substituted for 10 hours when 
overtime is worked; 

(aa) for the purpose of changing shift 
rosters; or 

(bb) where a shift worker does not 
report for duty; or 

(cc) where a shift is worked by arrange- 
ment between the employees 
themselves. 

(vi) Overtime worked as a result of a recall 
shall not be regarded as overtime for the 
purpose of this paragraph when the actual 
time worked is less than three hours on 
such recall or on each of such recalls. 

(c) When an employee is recalled to work after 
leaving the job — 

(i) he shall be paid for at least three hours at 
overtime rates. 

(ii) time reasonably spent in getting to and 
from work shall be counted as time 
worked. 

(d) When an employee is required to hold himself 
in readiness for a call to work after ordinary hours, 
he shall be paid at ordinary rates for the time he so 
holds himself in readiness. 

(e) (i) An employee required to work overtime 
for more than two hours without being 
notified on the previous day or earlier that 
he will be so required to work overtime 
shall be supplied with a meal by the 
employer or be paid $4.80 for such meal 
and for a second or subsequent meal if so 
required. 

(ii) No such payments shall be made to any 
employee living in the same locality as his 
place of work who can reasonably return 
home for such meals. 

(iii) If an employee to whom placitum (i) of 
paragraph (e) applies has, as a conse- 
quence of the notice referred to in that 
paragraph, provided himself with a meal 
or meals and is not required to work 
overtime or is required to work less 
overtime than the period notified, he shall 
be paid for each meal provided and not 
required, $4.80. 

(f) (i) An employer may require any employee to 
work reasonable overtime at overtime 
rates and such employee shall work 
overtime in accordance with such 
requirement. 

(ii) The union party to this award, or an 
employee or employees covered by this 
award, shall not in any way, whether 
directly or indirectly, be a party to or 
concerned in any ban, limitation or 
restriction upon the working of overtime 
in accordance with the requirements of 
this subclause. 

(3) The provisions of this clause do not operate so 
as to require payment of more than double time 
rates, or double time and a half on a holiday 
prescribed under this award, for any work except 
and to the extent that the provisions of Clause 18.— 
Special Rates and Provisions of this award apply to 
that work. 

9. Clause 13.—Shift Work: Delete this clause and 
insert in lieu: 

13.—Shift Work. 
A.—Other Than Construction Work. 

(1) An employer may work any job on shifts but 
before doing so shall give notice of his intention to 
the union concerned and of the intended starting 
and finishing times of ordinary working hours of the 
respective shifts. 

(2) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
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shifts are worked on that process, then employees 
employed on such afternoon or night shifts shall be 
paid at overtime rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked on 
less than five days then the provisions of paragraph 
(a) shall be as if four consecutive shifts were 
substituted for five consecutive shifts. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or any other day that the 
employer observes a shut down for the purpose of 
allowing a 38 hour week or on any holiday. 

(3) Where a shift commences at or after 11.00 
p.m. on any day, the whole of that shift shall be 
deemed, for the purposes of this award, to have 
been worked on the following day. 

(4) A shift employee when on afternoon or night 
shift shall be paid, for such shift 15 per cent more 
than his ordinary rate prescribed by this award. 

(5) (a) All work performed on a rostered shift, 
when the major portion of such shift falls on a 
Saturday, shall be paid for at the rate of time and 
one half. 

(b) This rate shall be paid in lieu of the shift 
allowances prescribed in subclause (4) of this clause. 
B.—Shift Work on Construction Work. 

(1) Shifts shall not be worked on construction 
work unless the employer and the union so agree, 
or, in the event of disagreement, the Board of 
Reference so determines. 

(2) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then employees 
employed on such afternoon or night shifts shall be 
paid at overtime rates. 

Provided that where the ordinary hours of work 
normally worked in an establishment are worked on 
less than five days then the provisions of paragraph 
(a) shall be as if four consecutive shifts were 
substituted for five consecutive shifts. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or any other day that the 
employer observes a shut down for the purpose of 
allowing a 38 hour week or on any holday. 

(3) Where shift work is worked on construction 
work or by the contractor on commissioning tests 
for new plant — 

(a) the first night shift in ordinary hours in 
any week shall not commence before 
Monday night; and 

(b) the ordinary hours on each shift shall 
include crib time not exceeding 20 minutes 
which shall be taken in relays so as not to 
cause a stoppage of operations and at 
times convenient to the employer. 

(4) A shift employee engaged on construction 
work or on commissioning tests for new plant shaU, 
in addition to his ordinary rate, be paid per shift for 
eight hours, a loading of 25 per cent for night shift. 

(5) Where shifts are worked on construction work 
or on commissioning tests for new plant the day and 
night shifts shall change weekly. 

10. Clause 14.—Payment of Wages: Delete this clause 
and insert in lieu: 

14.—Payment of Wages. 
(1) (a) Each employee shall be paid in cash during 

ordinary working hours or prior to the finishing 
time of work the appropriate rate as shown in the 
First Schedule — Wages. Subject to subclause (2) of 
this clause payment shall be pro rata where less than 
a full week is worked. 

(b) Unless an employee has been notified that 
payment will be delayed for reasons beyond the 
reasonable control of the employer, an employee 
kept waiting for his wages shall be paid at overtime 
rates up to the maximum of one hour. 

(2) From the date that a 38 hour week system is 
implemented by an employer wages shall be paid as 
follows:— 

(a) Actual 38 ordinary hours: In the case of an 
employee whose ordinary hours of work 
are arranged in accordance with placitum 
(i) or (ii) of subclause (2) (a) of Clause 
11.—Hours so that he works 38 ordinary 
hours each week, wages shall be paid 
weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 ordinary hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
placitum (iii) or (iv) of subclause (2) (a) of 
Clause 11.—Hours so that he works an 
average of 38 ordinary hours each week 
during a particular work cycle, wages shall 
be paid weekly or fortnightly according to 
a weekly average of ordinary hours 
worked even though more or less than 38 
ordinary hours may be worked in any 
particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Clause 11.—Hours in subclause (2) (a) 
placita (iii) and (iv) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
First Schedule — Wages of this award and 
shall be paid each week even though more 
or less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
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his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with placitum (iii) 
or (iv) of subclause (2) (a) of Clause 
11.—Hours and who is paid wages in 
accordance with paragraph (a) of 
subclause (2) hereof and is absent from 
duty (other than on annual leave, long 
service leave, holidays prescribed under 
this award, paid sick leave, workers' 
compensation or bereavement leave) shall, 
for each day he is so absent, lose average 
pay for that day calculated by dividing his 
average weekly wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows; 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
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2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. Provided that, 
where the employer is able to make suitable arrange- 
ments, wages may be paid on the working day 
preceding pay day. 

(6) Payment by Cheque: Where an employer and 
employee agree, the employee may be paid his wages 
by cheque. 

(7) Termination of Employment: An employee 
who lawfully leaves his employment or is dismissed 
for reasons other than misconduct shall be paid all 
moneys due to him at the termination of his service 
with the employer. 

When it is not practical for an employee to pay 
any moneys due at the time of termination to an 
employee dismissed for misconduct the employer 
shall within two working days of the termination 
forward any such moneys due by registered post to 
the employee at his last known address or such other 
address as may be nominated by the employee. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
placitum (iii) or (iv) of subclause (2) (a) of Clause 
11.—Hours and who is paid average pay and who 
has not taken the day off due to him during the work 
cycle in which his employment is terminated, the 
wages due to that employee shall include a total of 
credits accrued during the work cycle as detailed in 
the Special Note following paragraph (b) of 
subclause (2) of this clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his 
employment is terminated, the wages due to that 
employee shaU be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: The 
employer shall provide each employee with a 
statement showing — 

(a) The employee's ordinary rate of wage. 
(b) The number of ordinary hours worked. 
(c) The number of overtime hours worked. 
(d) The amount of allowances and special 

rates paid. 
(e) Any paid leave payments made. 
(f) The gross amount of wages and allowances 

paid. 
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(g) All deductions. 
(h) The net amount of wages and allowances. 

(9) Calculation of Hourly Rate: Except as 
provided in subclause (3) of this clause the ordinary 
rate per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

(10) Subject to the provisions of this award no 
deduction shall be made from an employee's wages 
or from any money entitlement of the employee 
unless the employee has authorised such deduction 
in writing. 

11. Clause 20.—Allowance for Travelling and 
Employment in Construction Work: Delete paragraph 
(а) of subclause (2) of this clause and insert in lieu:— 

(a) On jobs measured by radius from the General 
Post Office, Perth situated within the area of — 

Per Day 
$ 

(i) Up to and including 50 kilo- 
metre radius 7.60 
OR 

(ii) Over 50 kilometres up to and 
including 60 kilometre radius 12.80 
OR 

(iii) Over 60 kilometres up to and 
including 75 kilometre radius 19.00 
OR 

(iv) Over 75 kilometres up to and 
including 90 kilometre radius 24.65 
OR 

(v) Over 90 kilometres up to and 
including 105 kilometre radius 28.30 

12. Clause 21.—Distant Work: Delete subclauses (4), 
(б) and (9) of this clause and insert in lieu: 

(4) (a) Where an employee who, after one month 
of employment with an employer, leaves his employ- 
ment, or whose employment is terminated by his 
employer "except for incompetency, within one 
working week of his commencing work on the job or 
for misconduct" and in either instance subject to 
the provisions of Clause 7 of this award returns to 
the place from whence he first proceeded to the 
locality, or to a place less distant than or equidistant 
to the place whence he first proceeded, the employer 
shall pay all expenses — 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation — 
incurred by the employee in so returning. 

(b) In addition to the expenses for the return 
journey prescribed by paragraph (a) of this 
subclause, an employee whose employment is 
terminated by his employer "except for 
incompetency, within one working week of his 
commencing work on the job or for misconduct" 
shall be paid in accordance with paragraph (b) of 
subclause (3) of this clause for the time so spent 
travelling. 

(c) Provided that the employer shall in no case be 
liable to pay a greater amount under paragraph (a) 
or (b) of this subclause than he would have paid if 
the employee had returned to the locality from 
which he first proceeded to the job. 

(6) An employee to whom the provisions of sub- 
clause (1) of this clause apply shall be paid an 
allowance of $15.30 for any weekend that he returns 
to his home from the job but only if — 

(a) He advises the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) He is not required for work during that 
weekend; 

(c) He returns to the job on the first working 
day following the weekend; and 

(d) The employer does not provide or offer to 
provide suitable transport. 

(9) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.70 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

13. Clause 23.—Holidays and Annual Leave: Delete 
paragraph (a) of subclause (5) of this clause and insert in 
lieu: 

(5) (a) If, after one month's continuous service in 
any qualifying 12 monthly period an employee 
lawfully leaves his employment, or his employment 
is terminated by the employer through no fault of 
the employee, the employee shall: 

(i) if such termination occurs before 17 May 
1982 be paid 3.08 hours' pay at the rate of 
wage prescribed by paragraph (b) of 
subclause (3) of this clause, divided by 40, 
in respect of each completed week of 
continuous service, or 

(ii) if termination occurs on or after 17 May 
1982 be paid 2.923 hours' pay at the rate of 
wage prescribed by paragraph (b) of sub- 
clause (3) of this clause, divided by 38, in 
respect of each completed week of 
continuous service. 

14. Clause 24.—Absence Through Sickness: Delete 
this clause and insert in lieu: 

24.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with placitum (i) or (ii) of 
subclause (2) (a) of Clause 11.—Hours so 
that he actually works 38 ordinary hours 
each week shall be entitled to payment 
during such absence for the actual 
ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with placitum (iii) 
or (iv) of subclause (2) (a) of Clause 11.— 
Hours so that he works an average of 38 
ordinary hours each week during a 
particular work cycle shall be entitled to 
pay during such absence calculated as 
follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he is to take off duty in 
accordance with placitum (iii) or (iv) of 
subclause (2) (a) of Clause 11.—Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employer may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of his 
employees so agree. 
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(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his entitlement to paid sick leave, payment may be 
adjusted at the end of that year of service, or at the 
time the employee's services terminate, if before the 
end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to 
attend for work, the nature of his illness or injury 
and the estimated duration of the absence. Provided 
that such advice, other than in extraordinary 
circumstances shall be given to the employer within 
24 hours of the commencement of the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence, or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require. Provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less, unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year if any, shaU be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his place of residence 
or a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do 
not relieve the employee of the obligation to advise 
the employer in accordance with subclause (3) of 
this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the worker was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing agree- 
ment, shall be added to the employee's next period 
of annual leave or, if termination occurs before 
then, be paid for in accordance with the provisions 
of Clause 23.—Holidays and Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 

subsequently taken provided that the annual leave 
loading prescribed in Clause 23.—Holidays and 
Annual Leave shall be deemed to have been paid 
with respect to the replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 60 of the Western 
Australian Industrial Gazette at pages one to six, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation Act 
nor to employees whose injury or illness is the result 
of the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

15. Clause 30.—Special Provisions — State Energy 
Commission of Western Australia: Delete subclauses (3) 
and (6) of this clause and insert in lieu: 

(3) (a) An employee to whom Clause 20.— 
Allowance for Travelling and Employment in 
Construction Work applies and who is engaged on 
construction work at Muja shall be paid: 

(i) An allowance of $7.60 per day if he resides 
within a radius of 50 kilometres from the 
Muja Power Station; 

(ii) an allowance of $22.15 per day if he resides 
outside that radius. 

in lieu of the allowance prescribed in the said clause. 
(b) Where transport to and from the job is 

supplied by the employer from and to a place 
mutually agreed upon between the employer and the 
employee half the above rates shall be paid provided 
that the conveyance used for such transport is 
equipped with suitable seating and weather proof 
covering. 

(6) (a) A worker to whom the provisions of 
Clause 21.—Distant Work of this award applies 
who works at Muja and who elects not to live in 
Construction Camp Accommodation shall, subject 
to paragraph (b) of this subclause, be paid a living- 
out allowance at the rate of $181.80 per week to 
meet the expenses reasonably incurred by him for 
board and lodging. 

(b) (i) The allowance prescribed in paragraph (a) 
shall only apply to a worker while he 
continues to live with his wife (including de 
facto) in accommodation provided by 
himself. 

(ii) The accommodation shall be of a 
reasonable standard. 

(iii) The worker shall continue to maintain his 
original residence. 

(iv) Workers on site at Muja as at 18 
September 1984 shall advise their 
employer not later than 3 October 1984 of 
their intention to avail themselves of the 
provisions of this subclause. 

(v) The worker shall satisfy the employer, 
upon request, that his circumstances meet 
the requirements of this subclause. 

(vi) Any dispute as to the application of this 
clause shall be subject to discussion 
between the employer and the Union and, 
failing agreement, shall be referred to a 
Board of Reference for determination. 

(c) Provided that the provisions of subclause (6) 
of Clause 21.—Distant Work of this Award shall 
not apply. 
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16.—New Clause 35.—Maternity Leave: Insert Clause 
35.—Maternity Leave: 

35.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 

employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
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leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immfdiately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

17. First Schedule — Wages: Delete subclause (2) of 
this Schedule and insert in lieu: 

(2) Classification Rate Per Week 

Electrical Installer 
Electrical Fitter 
Electrician — Special Class 
Instrument Fitter/Electrical 
Grade 1 
Instrument Fitter/Electrical 
Grade 2 
Linesman — Grade 1 (i.e. with 
not less than three years of 
experience as a linesman) 372.30 
Linesman — Grade 2 (i.e. with 
less than three years' experience 
as a linesman) 360.50 
Cable Jointer 372.30 
Electrical Assistant 310.80 
Electronics Tradesman 446.80 

38 Hour Week Provisions: 

372.30 
372.30 
394.30 

388.30 

401.30 

18. Third Schedule 
Delete this Schedule. 

ENGINEERING TRADES (SEC) CONSOLIDATED. 
Award No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 15 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
WA Branch, Applicant and State Energy Commis- 
sion and Others, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, the 
Amalgamated Metal Workers and Shipwrights Union 
and the Electrical Trades Union and Mr B.T. Duploc on 
behalf of the Respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 261 of 1986, dated 
23 July 1986, have been complied with, and by consent, 
hereby orders — 

That the Engineering Trades (State Energy 
Commission) Award 1978 No. 1 of 1969 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 25 March 1987. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 34.—District Allowances, insert new 
number and title:— 

35.—Leave to Attend Union Business. 
2. Clause 34.—District Allowances: Immediately 

following this clause, insert new clause as follows:— 
35.—Leave to Attend Union Business. 

(1) (a) The Commission shall grant paid leave 
during ordinary working hours to an employee: 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a Union nominated representative 
of the employees is required to attend 
negotiations and/or conferences between 
the Union and Commission; 

(iii) when prior agreement between the Union 
and Commission has been reached for the 
employee to attend official Union 
meetings preliminary to negotiations or 
industrial hearings; 

(iv) who as Union nominated representative of 
the employees is required to attend joint 
Union/Commission consultative 
committees or working parties. 

(b) The granting of leave pursuant to subclause 
(a) of this clause shall only be approved: 

(i) where a written application for leave has 
been submitted by an employee a reason- 
able time in advance; 

(ii) for the minimum period necessary to 
enable the Union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the Commission is 
not being unduly affected and the con- 
venience of the Commission impaired. 
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(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The Commission shall not be liable for any 
expenses associated with an employee attending to 
Union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for Union business. 

(b) An employee shall not be entitled to paid leave 
to attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the Union and 
the Commission which provide for unpaid leave for 
employees to conduct Union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the Commission. 

ENGINEERING TRADES (SEC). 
Award No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1215 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and State 
Energy Commission, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the Applicant 
and on behalf of the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and the 
Electrical Trades Union, WA Branch, and Mr B. Duploc 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, having satisfied itself that the terms 
of the General Order of the Commission No. 261 of 
1986, dated 23 July 1986, have been complied with, and 
by consent, hereby orders — 

That the Engineering Trades (State Energy 
Commission) Award No. 1 of 1969 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after the 3rd day of 
March 1987. 

And should the operational requirements of the 
Commission change such that no Lineman qualifies 
for payment as prescribed in subclause (25) hereof, 
this subclause shall be deleted from the award. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31.—Special Rates and Provisions: Delete 

subclause (10) (c) and insert in lieu the following:— 
(10) (c) A worker who is paid an allowance under 

this subclause shall not be entitled to receive any 
other allowance prescribed in this clause, except that 
prescribed in subclausesd (5), (6) and (22) of this 
clause. 

2. Clause 31.—Special Rates and Provisions: Delete 
subclause (23) and insert in lieu the following new 
subclauses:— 

(23) (a) A Motor Mechanic employed in a metro- 
politan depot who works without direct supervision 
and is responsible for maintenance of the depot's 
vehicle fleet, diagnosis of faults, handling of 
drivers' complaints, road testing of vehicles and the 
employees under his/her control shall be paid, in 
addition to his/her ordinary rate, a "Depot 
Mechanic's" allowance of $14.20 on a flat weekly 
basis. 

(b) This allowance is payable to one Motor 
Mechanic at each depot provided no employee in the 
Transport and Plant Group at the depot is in receipt 
of a Leading Hand allowance. 

(24) (a) A Lineman employed in the metropolitan 
area who works without direct supervision and is 
responsible for ensuring new connections are correct 
and safe before leaving customers' properties and 
the vehicle and employees under his/her control 
shall be paid, in addition to his/her ordinary rate, a 
"new connection" allowance of $14.20 on a flat 
weekly basis. 

(b) This allowance is payable to one Lineman in 
each connection crew provided no employee in the 
crew is in receipt of a Leading Hand allowance. 

(25) (a) A Lineman resident in a town remote 
from a supply depot who is required to attend to 
Commission activities in the area and works without 
direct salaried supervision shall be paid, in addition 
to his/her ordinary rate, a "Resident Lineman's" 
allowance of $14.20 on a flat weekly basis. 

(b) This allowance is payable to one Lineman in 
each town provided no employee in the town is in 
receipt of a Leading Hand allowance. 

(26) Any dispute as to the application of any of 
the provisions of this clause may be determined by 
the Board of Reference. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Government). 

Award No. 7 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 759, 797 and 798 of 1985 and 1212 of 1986. 

Between the Royal Australian Nurses Federation 
Industrial Union of Workers, Perth; the Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, Western 
Australian Branch; West Australian Psychiatric 
Nurses Association (Union of Workers), Applicants 
and Hon Minister for Health; Royal Perth Hospital 
and Others; Hon Minister for Health and Others, 
Respondents. 

Before Chief Commissioner B.J. Collier, 
Mr Commissioner G.J. Martin, 

and Mr Commissioner J.A. Negus. 
The 23rd day of December 1986. 

Ms H. Handmer and with her Ms J. Ardern appeared 
for the Royal Australian Nursing Federation. 

Mrs P.E. Bentley appeared as an intervener on behalf 
of the private health care industry and on behalf of the 
Confederation of Western Australian Industry 
(Incorporated). 

Mr M.J. Murray QC appeared on behalf of the Hon 
Minister for Industrial Relations as an intervener and 
with him Mr J.A. Spurling. 
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Mr J.N. Serich and with him Mr J.F. Flood and Mr 
M.P. OrreO appeared on behalf of the respondents. 

Mr R.G. Pike appeared on behalf of the West 
Australian Psychiatric Nurses Association (Union of 
Workers). 

Mr A.R. Beech appeared on behalf of the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, Western Australian Branch 
and with him Ms S. Jackson and on behalf of the Trades 
and Labor Council of Western Australia. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

The Commission in Court Session has before it four 
applications for hearing and determination. One of these 
applications, filed by the Royal Australian Nursing 
Federation (RANF) relates to the wages of student 
nurses, registered mothercraft nurses and registered 
general nurses in public hospitals. Another, filed by the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and MisceOaneous, WA Branch 
(FMWU) seeks increases in the wage rates of trainee 
enrolled nurses, enrolled nurses and nursing assistants 
employed in the public sector while the remaining 
applications are two filed by the WA Psychiatric Nurses' 
Association (Union of Workers) (WAPNA) which seek 
variations to the wage rates for classifications in the 
Psychiatric Nurses (Public Hospitals) Award No. 14 of 
1973 and the Mental Health Nurses' Consolidated 
Award No. 13 of 1947. 

The principal application is that filed by the RANF. It 
is seen by the parties as the first part of an overall review 
of the wages and conditions of members of the nursing 
profession in Western Australia and precedes an applica- 
tion for a new Nurses (Public Hospitals) Award which 
the RANF and the respondents hope will issue by consent 
in 1987. All of the applications were either formally 
before the Anomalies Conference established under 
Wage Principle 6 or were discussed thereat. The 
consensus was that all such claims should be heard and 
determined by the Commission in Court Session because 
of the operation of the Wage Principles and the 
magnitude of the costs involved. 

The Hon Minister for Industrial Relations, on behalf 
of the State and a representative of the private health 
care industry sought and were granted leave to appear in 
the proceedings. Both the Confederation of Western 
Australian Industry (Inc) (Confederation) and the 
Trades and Labor Council of Western Australia (TLC) 
addressed the Commission on the application of the 
Wage Principles. 

Two exhibit books aggregating 364 pages and 44 other 
exhibits were tendered and this documentation enabled 
the Commission to gain a good understanding of the 
history of wage movements for nurses in Western 
Australia over the last half century and the effect on rates 
in this State of variations in the rates for nurses elsewhere 
in Australia. Emphasis was placed on the "in-depth" 
consideration that had been given to the question by 
industrial tribunals in New South Wales, Victoria and 
Tasmania in recent times and evidence was led to show 
that the matters which had been highlighted as warrant- 
ing wage increases in those States had similar application 
to nursing in Western Australia. In short, the exodus of 
nurses from the profession stemmed from dissatisfaction 
in a number of areas, one of which was the inadequacy of 
wage rates for the duties and responsibilities involved 
and this was a common problem across the nation. 

For its part the Government, through the Minister, 
made its position very clear. It acknowledged the need 
for change and was prepared to enter into a package 
arrangement with the unions for this to take place. 
However, the financial constraints which it was facing 
did not enable it to effect change at the same speed as 
that which the unions required and it hoped that a 
package could be negotiated between it and the unions 
which recognised the needs of the employees on the one 

hand and the real budgetary constraints of the employers 
and the Government on the other. It sought to 
demonstrate the financial problems both at National and 
State levels which affected the community as a whole and 
adduced evidence from expert witnesses in support of its 
position. Its package envisaged a total expenditure of 
$73.64M over three financial years with a limit of $7.59M 
for wages in 1986/87. Within those overall costs limits it 
was happy to negotiate flexibility of the package. 

At the conclusion of proceedings on 3 December 1986 
we directed the parties to confer. It appeared to us that, 
as there was a large measure of agreement between all 
concerned, a variation in wage rates at this time was 
warranted and could be justified within the Wage 
Principles. There was a need for the parties to agree on 
the changes in duties and responsibilities which 
warranted work value increases and, if possible, to reach 
agreement on how those changes should be measured in 
money terms. Notwithstanding certain difficulties which 
have surfaced recently in the application of the Industrial 
Relations Act 1979 we were conscious of the fact that the 
promotion of goodwill in industry and the preference of 
conciliation to arbitration were two of the principal 
objects of the legislation and should continue to be 
encouraged. We had witnessed in our own State the 
serious deterioration of industrial relations in part of a 
major industry when goodwill was missing and 
conciliation was ignored and were acutely aware of the 
sorry state of affairs in Victorian hospitals. We wanted to 
avoid that type of confrontation and believed that if the 
parties sat across the table in good faith there was every 
likelihood that fair and reasonable people would reach 
fair and reasonable agreements. It is to the credit of the 
RANF, the FMWU, the representatives of the Govern- 
ment and the respondents that the Commission in Court 
Session was advised when the case resumed on 15 
December 1986 that, with the exception of the awards 
held by the WAPNA to which we will refer later, 
complete agreement had been reached on the RANF and 
FMWU claims. 

In short the parties have agreed that work value 
changes have occurred in this State in similar character to 
those that have been recognised elsewhere. Without 
suggesting that this is an exhaustive list of changes 
affecting work value some examples under appropriate 
headings are — 

Hospital Accreditation. 
Involving of nursing staffs in quality assurance 

programmes, both implementation and 
maintenance, to demonstrate high standards of 
patient care. 

Need for review and reformulation at intervals of 
philosophies, objectives and policies. 

Patient Acuity/Dependency. 
Reduced hospital stay. 
In 1980 acuity was estimated by the shortening of 

hospital stay. 
In 1986 acuity/dependency can be demonstrated 

by use of dependency studies. 
The introduction of dependency packages by 
hospitals indicated a need to deal more effectively 
with staffing needs vis a vis patient dependency. 

Although designed to assist nursing staff by more 
accurately predicting staffing needs, use of the 
studies impacts on daily workload of registered 
nurses. 

Increased dependency of patients can be 
demonstrated. 

Reduction in hospital stay impacts on discharge 
planning and patient education. 

Patients need to be made familiar with drug 
therapy, dressings, self care. 

Early discharge affects medical, surgical and 
obstetric practice. 
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New Techniques. 
Changes in cardiopulmonary resuscitation 

protocol. 
Marked changes in delivery of drug therapy — 

intravenous route used increasingly, and more often 
the responsibility of nurses. 

Narcotic infusions widely used in general wards 
and smaller hospitals. 

Hyperalimentation now common in surgical 
wards, requiring monitoring and titration by nurses. 

Increase in massive cancer surgery; patients are 
now unable to be cared for in intensive care areas 
because of pressure on beds. They receive complex 
care in general surgical wards. 

Use of epidural catheters in general wards. 
New diagnostic procedures requiring specific and 

accurate preparation: 
ERCP (Endoscopic retrograde cannulation 
of the pancreatic duct) 
ultrasound 
colonoscopy. 

New Technology. 
There is a continuing explosion of health 

technology. 
Use of new technology in health care does not 

make the role of the nurses less complex. On the 
contrary, its availability requires the nurse to 
increase her responsibility in the interpretation of 
findings and the taking of appropriate action, e.g.: 

constant introduction of monitoring devices 
and ventilators 
use of doppler machines in vascular surgery 
patients 
use of foetal monitors. 

Neonatal care — preservation of smaller infants. 

Spill-Over Effect 
Pressure on critical care areas causes spill to 

general wards. 
Pressure on teaching and metropolitan hospitals 

causes spill to regional and district hospitals. 
This is true also in extended care. Mt Henry 

Hospital now only takes the most disabled patients. 
Some patients come to Mt Henry with a nurse for 

education programme, then return to district 
hospital. 

Increase Infection Risk. 
Risk of cross infection has increased, e.g.: 

MRSA 
Hepatitis B 
AIDS. 

Nurses are responsible for vigilant surveillance to 
prevent spread, and for their own protection. 

Failure of surveillance carries a high cost to the 
health budget. 

Education. 
Need for continuing vocational education to keep 

pace with change — all areas. 
Multiple courses developed by various hospitals 

to improve skills and overcome shortage of skills 
associated with rapid turnover of staff, e.g.: 
infection control ) courses 
IV therapy ) developed 
renal care ) in recent 
onocology/cytotoxic therapy ) months 

An entrepreneur nurse educator is in great 
demand in country areas for provision of teaching. 

Health Department hospitals have been utilising 
educators most recently in Albany, Bunbury and 
Kimberleys. 

Recruitment/Retention of Nursing Workforce. 
Increase turnover of workforce leads to necessity 

for continuous induction of new staff, many of 
whom are foreign gradutes. 

This increases the workload of the remaining staff 
members, assisting with orientation and guidance, 
which is in turn exacerbated by the increased 
dependency and acuity of patients, and the rapid 
introduction of new techniques and technology. 

We were told that there was a general acceptance that 
the other two levels of nursing viz. enrolled nurse and 
nursing assistant had been affected by the shortage of 
registered general nurses and the changes outlined above. 
Team nursing was becoming increasingly important and 
the changes which had taken place were reflected for 
example, in the increase in the theory content of the 
enrolled nurses course from 360 to 480 minimum hours. 

For the future it is appropriate that we record other 
matters on which the parties have agreed in connection 
with this total package. They are set out in Exhibit No. 44 
of these proceedings. Quite clearly the increases which 
are offered in response to the instant claims are 
conditional upon the agreement specified in that exhibit. 
We are urged by all parties to approve of the agreement 
reached. It is said that having regard for the changes 
outlined above and the history of the internal/external 
relationships of the levels of nursing in this State the rates 
agreed upon and the future course of action which is 
proposed are fair and reasonable. 

All the parties said that the increases proposed 
conform to the Wage Principles and may be approved by 
the Commission for similar reasons to those which have 
been accepted by other arbitral bodies. The RANF 
submits that it has satisfied Principle 4 and, for good 
measure, has coupled this with Principle 6 because of the 
long standing yardstick of "Eastern States Rates" in 
wage fixing and the establishment of an equitable base on 
that criteria in January 1984 (64 WAIG p. 209). The 
FMWU relied generally on the history of wage move- 
ments for the three levels of nursing in Western Australia 
and in particular the establishment of an equitable base 
for employees under its award in January 1984 in arguing 
that the nexus should be maintained. In its submission 
the actual rates paid to enrolled nurses and nursing 
assistants in other States formed merely part of the 
background. The affirmed and re-affirmed relationship 
of the three levels over the years was the predominant 
consideration, in its view. In simple terms it was saying 
that once the wage rate for the registered nurse in her first 
year of service moved then there was argument to retain 
the equitable base which had been established by the 
Commission under Principle 6. A second argument in 
relation to nursing assistants rested upon the same wage 
principle. 

The respondents took the view that the work value 
changes which had been agreed between all parties 
justified the Commission approving the increases which 
the parties proposed. In short, they constituted such a 
significant net addition to work requirements that the 
increases could be approved under Principle 4. 

The TLC submitted that the wage fixing principles did 
not form any impediment to the Commission granting 
the agreed increases. It reinforced the "equitable base" 
argument which had been submitted by the FMWU. In 
addition, however, it stressed the fact that work value 
was not the only reason for increases in some of the 
interstate decisions and this became important when 
considering Principle 6. The heavy reliance upon 
comparative wage justice in the fixation of wages in 
Western Australia was clearly reflected in the difference 
between Principle 6 (a) (iv) in this State and the corres- 
ponding Federal Principle, so it was argued. 

The Confederation urged the Commission to consider 
the Wage Principles very carefully. It doubted whether 
what had been put to the Commission as agreed work 
value changes and agreed wage increases was sufficient 
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for the Commission to satisfy itself that a significant net 
addition to work requirements had taken place and that 
increases were warranted. 

Finally the representative of the private health care 
industry informed the Commission that the employers 
had met to consider their position and had agreed that 
the increases proposed in the public sector should apply 
to the private sector because the work value changes had 
similar application in private hospitals and nursing 
homes. An offer had been made to the unions which 
differed only as to operative date. 

We are quite satisfied that there has been an enormous 
change in this industry in recent years. While we have not 
undertaken the extensive examination of that change in a 
similar manner to that performed by Senior Conciliation 
Commissioner H.S. Wells in NSW and cannot say as he 
did that — 

In my experience, I am not aware of any such 
degree of change in any industry; in fact in my 
opinion, the changes are so great as to border on the 
revoluntionary. (Decision 22/7/86.) 

there is no doubt that changes in health technology have 
been great. Stress and frustration caused by nursing staff 
shortages have increased and a change in patient acuity/ 
dependency has resulted in an intensification of the 
nursing experience at all levels of care for the sick and the 
aged. 

There is simply no argument between the parties that 
this is so and we have no reason to doubt it. However, the 
effect of those changes on nurses at all levels in similar 
type hospitals yet different in size, in the large teaching 
hospitals, in the small country hospitals, in the hospitals 
and nursing posts in remote regions of the State and in 
establishments catering for geriatric residents is not the 
same. Even extensive work value cases such as those 
carried out by tribunals in the Eastern States have not 
resulted in any attempt to differentiate between nurses at 
the same level in different nursing establishments. Yet, 
quite obviously not all the changes which have been 
identified apply equally across the board. 

It is this aspect which has given us the greatest concern. 
How much weight should we attach to the agreement of 
the parties when that agreement recognises substantial 
work value changes which clearly do not affect all levels 
of nurses to the same degree? 

We have kept in mind that the Commission will guard 
against any contrived arrangement which would 
circumvent the Wage Principles. Indeed, the changes 
made by the respondents to its November 1986 offer 
after the parties conferred at the Commission's direction 
were such that we entertained doubts about the genuine- 
ness of either the first or later offer. However, the parties 
were very much aware that any re-negotiation of the 
package had to be carried out within the cost figures 
specified by the respondents and we have been told that 
both the RANF and the FMWU are satisfied with the 
result. We would certainly not have expected a revised 
offer to have been made unless the respondents and the 
Minister who intervened on behalf of the State were also 
satisfied that it was reasonable in all of the circum- 
stances. This is particularly so in view of the concerns 
expressed by Counsel who appeared for the Minister in 
the proceedings. 

We have been informed that the changes in work 
which were agreed between the parties were agreed 
between representatives of the unions and those of the 
Government but only after discussions carried out in the 
teaching hospitals with representatives of both medical 
and nursing administrators. We have been advised that 
those changes are accepted by respondents in the private 
sector as real and warranting the increases proposed. The 
rates now offered have been accepted by the three levels 
of nursing and after a mass meeting of RANF members 
considered them. As the size of the cake was unaltered by 
the respondents, its carve up has been accepted by all 
those who form the nursing teams. In that event we have 
decided that on this occasion it would be inappropriate 
to interfere with that decision although we express some 
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doubt that nursing assistants and to a lesser extent 
enrolled nurses should have fared so well in the 
distribution. 

We are reasonably satisfied that the agreement reached 
can be regarded as satisfying Principle 4 but because of 
the equitable base established in January 1984 Principle 6 
has influenced our overall decision. However, we reject 
the contention that the establishment of an equitable 
base with one or a number of awards in other States 
enables rates in this State to more automatically as a 
consequence of further movement in those States. The 
base is established for the application of decisions made 
under section 51 of the Act and for nothing more. If 
changes are made to the rates which were used as the 
equitable base yardstick that might be sufficient reason 
for further movement in this State but if, and only if, the 
reasons for change elsewhere exist here also. 

The minutes of proposed variations to the Nurses 
(Public Hospitals) Award 1968 and the Enrolled Nurses 
and Nursing Assistants (Government) Award will now 
issue. 

As negotiations between the WAPNA and 
respondents to the two awards with which it is concerned 
have not concluded we have agreed that those 
applications will be adjourned sine die. 

It is expected that they will be relisted during January 
1987. 

EDITORS NOTE: Order No. 759 of 1985 is published in 
67 WAIG p. 157; Order No. 1212 of 1986 is published in 
67 WAIG p. 167. 

FURNITURE TRADES (GOVERNMENT). 
Award No. 34 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 420 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and the Hon Minister 
for Workers and Others, Respondents. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the Appli- 
cant and Mr K. Richardson on behalf of the 
Respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby orders 

That the Furniture Trades (Government) Award 
No. 34 of 1979 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 22 April 1987. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert in lieu:— 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Definitions. 
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6. Contract of Service. 
7. Hours. 
8. Overtime. 
9. Shift Work. 
10. Payment of Wages. 
11. Wages. 
12. Higher Duties. 
13. No Reduction. 
14. Apprentices. 
15. Public Holidays. 
16. Annual Leave. 
17. Sick Leave. 
18. Long Service Leave. 
19. Compassionate Leave. 
20. Special Rates and Conditions. 
21. Rights of the Union. 
22. Fares and Travelling Allowances. 
23. Time and Wages Record. 
24. Breakdowns. 
25. Grinding Time. 
26. Junior Workers. 
27. Jury Service. 
28. Deduction of Union Subscriptions. 
29. Trade Union Training Leave. 
30. Leave to Attend Union Business. 

2. Clause 8.—Overtime: Delete this clause and insert 
in lieu:— 

8.—Overtime. 
(1) (a) Except as hereinafter provided, all time 

worked in excess of or outside the usual working 
hours on any day shall be paid for at the rate of time 
and a half for the first two hours and double time 
thereafter. 

(b) Where work is done on Saturdays the 
employee shall be paid at the rate of time and a half 
for the first two hours and double time thereafter, 
but if work is performed on a Sunday or after 12 
noon on a Saturday, the employee shall be paid 
double time for all time so worked. 

(2) (a) Subject to the provisions of subclause (3) 
of this clause, an employee required to work 
overtime for more than two hours shall be supplied 
with a meal by the employer or be paid $4.14 for a 
meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required, he 
shall be supplied with each such meal by the 
employer or be paid $2.88 for each meal so required. 

(b) The provisions of this subclause shall not 
apply to weekend work unless the hours worked 
exceed the normal working week. 

(3) The provisions of subclause (2) of this clause 
do not apply in respect of any period of overtime for 
which the employee has been notified on the 
previous day or earlier that he will be required. 

(4) If an employee to whom subclause (3)'of this 
clause applies has, as a consequence of the 
notification referred to in that subclause, provided 
himself with a meal or meals and is not required to 
work overtime or is required to work less overtime 
than the period notified, he shall be paid, for each 
meal provided and not required, the appropriate 
amount prescribed in subclause (2) of this clause. 

(5) (a) An employer may require any employee to 
work reasonable overtime and such employee shall 
work overtime in accordance with such 
requirements. 

(b) An organisation, party to this Award, or 
employee or employees covered by this award, shall 
in any way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(6) Any employee who has left the premises at 
which he is employed and is recalled to work after 
the usual ceasing time — 

(a) shall be paid for at least three hours at 
overtime rates; and 

(b) time reasonably spent in getting to and 
from work shall be counted as time 
worked. 

(7) If an employee is required to work during the 
recognised meal period so that commencement of 
the meal period is postponed for more than half an 
hour, that employee shall receive payment at double 
time rates until he gets his meal. 

Provided that where it is necessary for work to 
continue uninterrupted, as a lunch break of not less 
than 45 minutes shall be allowed between the hours 
of 11.45 a.m. and 1.30 p.m. to employees engaged 
on such work. 

(8) Subject to subclause (7) hereof if an employee 
who is required to work during the recognised meal 
period does not in consequence obtain during the 
shift the full continuous meal period, or loses any 
portion of the meal period, he shall be paid at 
double time rates for the period not obtained or any 
portion lost. 

(9) The expression "recognised meal periods" 
means the period customarily observed as the meal 
period between fixed times on a job, or at the works, 
as the case may be, except where the time of 
commencement of the customary period is altered 
by mutual consent of the employer and the 
employees on the job to suit the convenience of the 
employees or the management authority, in which 
case the altered times shall be the basis of any rights 
under subclauses (7) and (8) hereof. 

(10) (a) When overtime work is necessary it shall, 
where ever reasonably practicable, be so arranged 
that employees have at least 10 consecutive hours 
off duty between the work of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the termina- 
tion of his ordinary work on one day and the 
commencement of his ordinary work hours off duty 
between those times shall, subject to paragraph (c) 
of this subclause, be released after completion of 
such overtime until he has 10 consecutive hours off 
duty without loss of pay for ordinary working time 
occurring during such absence. 

(c) If, on the instructions of his employer, such an 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, he shall be 
paid at double rates until he is released from duty for 
such period and he shall then be entitled to be absent 
until he has had 10 consecutive hours off duty, 
without loss of pay for ordinary working time 
occurring during such absence. 

3. Clause 9.—Shift Work: Delete subclause (3) of this 
clause and insert in lieu:— 

(3) The loading on the ordinary rates of pay, for 
shift work shall be 15 per cent for afternoon shift 
and 15 per cent for night shift. 

4. Clause 11.—Wages: Delete Tool Allowance from 
classification A (1) — Furniture Manufacturing and 
insert in lieu:— 

Tool Allowance 8.10 8.10 8.10 
5. Clause 20.—Special Rates and Conditions: Delete 

subclauses (2) and (3) of this clause and insert in lieu 
respectively:— 

(2) Employees required to perform work in multi- 
storeyed buildings above the fourth storey during 
the course of construction shall be paid an 
additional 30 cents per hour whilst so employed. 
Provided that such extra rate shall not be payable 
when the exterior walls have been erected and the 
windows completed and fixed in position, and a lift 
has been made available to carry the employee to 
and from the floor upon which he is required to 
work. 

For the purpose of this subclause the number of 
storeys shall be calculated from the street level and 
includes the ground floor. 
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(3) Employees using Ramset guns or other 
explosive tools shall while using such tools be paid 
an additional 51 cents per day. 

6. Clause 27.—Jury Service: Immediately following 
this clause insert a new clause:— 

28.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the employer or Union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deductions 
of subscriptions from the first full period following 
receipt of a completed Payroll Deduction Authority 
Form and continue deducting throughout the 
employee's period of employment, except as 
provided in subclause (5) of this clause or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority Form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, the 
Union shall notify the employer in writing of the 
level of union subscriptions to be deducted. The 
employer shall implement any change to union 
subscriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the out- 
standing amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deduction for the preceding pay period. 

(7) The employer shall forward subscriptions 
deducted, together with supporting documentation, 
to the relevant Union party to this award at such 
intervals as are agreed between the employer and the 
Union. 

7. Clause 28.—Deduction of Union Subscriptions: 
Immediately following this clause insert a new clause:— 

29.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) the employer shall grant paid leave of 
absence to employees who are nominated 
by their Union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) paid leave of absence shall also be granted 
to attend simOar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days' paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the subse- 
quent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38 hour week) falls during the duration of the 
course, a day off in lieu of that day will not be 
granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the pro- 
visions of subclause (1) of this clause is subject to the 
operation of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) An application for leave shall be accompanied 
by a statement from the relevant Union indicating 
that the employee has been nominated for the 
course. The application shall provide details as to 
the subject, commencement date, length of course, 
venue and the Authority which is conducting the 
course. 

(7) A qualifying period of 12 months in govern- 
ment employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than one-half day duration. An employer 
may, where special circumstances exist, approve an 
application to attend a course or seminar where an 
employee has less than 12 months' government 
service. 

(8) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at Trade Union Training Courses. 

(9) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

8. Clause 29.—Trade Union Training Leave: 
Immediately following this clause insert a new clause:— 

30.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) who is required to give evidence before any 

industrial tribunal; 
(ii) who as a union-nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the Union and the employer; 

(iii) when prior agreement between the Union 
and the employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union-nominated representative 
of the employees is required to attend joint 
union/management consultive committees 
or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved: 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the conven- 
ience of the employer impaired. 
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(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

FURNITURE TRADES INDUSTRY. 
Award No. A6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1128 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries Pty Ltd and Others, Respondents. 

Order, 
HAVING heard Mr T.P. Daly on behalf of the Appli- 
cant and Mr K. Farrell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 22 April 1987. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 33.—Definitions: Delete subclause (12) of 

this clause and insert in lieu:— 

(12) "Floor Covering" shall mean the planning 
or measuring or cutting or laying of all floor 
covering materials. 

FURNITURE TRADES INDUSTRY. 
Award No. A6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 419 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the Appli- 
cant and Mr K. Farrell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 22 April 1987. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Schedule "A" — Industries and Respondents: 

Immediately following the last item "Picture Framing" 
add the following:— 

Wicker Work — 
The Royal Western Australian Institute for the 

Blind 
Iron Work for Wicker Work — 

The Royal Western Australian Institute for the 
Blind. 

FURNITURE TRADES INDUSTRY. 
Award No. A6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1048 of 1986. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Allwood Furniture 
Industries Pty Ltd and Others, Respondents. 

Order. 
HAVING heard Mr T.P. Daly on behalf of the Appli- 
cant and Mr K. Farrell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Furniture Trades Industry Award No. 
A6 of 1984 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 22 April 1987. 

Dated at Perth this 22nd day of April 1987. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. 
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Schedule. 
1. Clause 42.—Special Rates and Conditions: Delete 

subclause (1) of this clause and insert in lieu:— 

(1) (a) Employees other than apprentices, 
required to perform the duties of a cabinetmaker on 
construction work away from the employer's 
business premises shall be paid $6.12 per day extra 
whilst so employed. 

(b) Employees other than apprentices required to 
perform the duties of a french polisher on con- 
struction work away from the employer's business 
premises shall be paid $6.12 per day extra whilst so 
employed. 

(c) Employees other than apprentices required to 
perform the duties of a floor coverer on construc- 
tion work away from the employer's business 
premises shall be paid $6.12 per day extra whilst so 
employed. 

(d) Construction work shall mean work that the 
employer and the union agree is construction work 
or in default of agreement that is so declared by the 
Board of Reference. 

(e) Where apprentices work in circumstances 
which would entitle cabinetmakers, french polishers 
and floor coverers to the rates referred to in para- 
graphs (a), (b) and (c) of this subclause, the 
following extra rates shall be paid to apprentices:— 
Four Year Term (per cent of allowance per day) 

% 
First Year 40 
Second Year 72 
Third Year 95 
Fourth Year 100 
Three Year Term (per cent of allowance per day) 

% 
First Year 58 
Second Year 95 
Third Year 100 

GAS WORKERS (SEC). 
Agreement No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 14 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
WA Branch, Applicant and State Energy Commis- 
sion and Others, Respondents. 

HAVING heard Dr J. Crouch on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, the 
Amalgamated Metal Workers and Shipwrights Union 
and the Electrical Trades Union and Mr B.T. Duploc on 
behalf of the Respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 261 of 1986, dated 
23 July 1986, have been complied with, and by consent, 
hereby orders — 

That the Gas Workers' (SEC) Agreement 1977 
No. 6 of 1978 as amended, be further amended in 

accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after 25 March 1987. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 23.—Payment of Wages, insert the new 
number and title:— 

24.—Leave to Attend Union Business. 
2. Clause 23.—Payment of Wages: Immediately 

following this clause, insert new clause as follows:— 
34.—Leave to Attend Union Business. 

(1) (a) The Commission shall grant paid leave 
during ordinary working hours to an employee: 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a Union nominated representative 
of the employees is required to attend 
negotiations and/or conferences between 
the Union and Commission; 

(iii) when prior agreement between the Union 
and Commission has been reached for the 
employee to attend official Union 
meetings preliminary to negotiations or 
industrial hearings; 

(iv) who as Union nominated representative of 
the employees is required to attend joint 
Union/Commission consultative 
committees or working parties. 

(b) The granting of leave pursuant to subclause 
(a) of this clause shall only be approved: 

(i) where a written application for leave has 
been submitted by an employee a reason- 
able time in advance; 

(ii) for the minimum period necessary to 
enable the Union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the Commission is 
not being unduly affected and the con- 
venience of the Commission impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The Commission shall not be liable for any 
expenses associated with an employee attending to 
Union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for Union business. 

(b) An employee shall not be entitled to paid leave 
to attend Union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the Union and 
the Commission which provide for unpaid leave for 
employees to conduct Union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the Commission. 
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GOVERNMENT WATER SUPPLY 
(Kalgoorlie Pipeline). 

Award No. 15 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 343 of 1982. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Minister for Works 
and Water Resources, Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr K.F. Richardson on behalf of the respon- 
dent, the Commission pursuant to the powers conferred 
on it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award No. 15 of 1981 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on or after 16 March 1987. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 16.—Hours: Delete this clause and insert in lieu 

thereof:— 
(1) The ordinary hours of work shall be an 

average of 38 hours per week. Except where pro- 
vided elsewhere 76 hours, to be worked over nine 
days per fortnight exclusive of Saturdays and 
Sundays, shall constitute a fortnight's work. 

(a) Si/i hours shall constitute the ordinary 
working hours on any day Monday to 
Thursday inclusive. 

(b) Eight hours shall constitute the ordinary 
working hours on any Friday. 

(2) The ordinary hours of work shall be 
consecutive except for an unpaid meal break of 30 
minutes. 

(3) (a) The ordinary hours of work shall be 
between the hours of 7.00 a.m. and 5.00 p.m. 
Monday to Friday inclusive for employees other 
than shift employees and sewerage pumping station 
attendants and those employees otherwise referred 
to in this clause. 

(b) By agreement in writing between the employer 
and the relevant union the spread of hours referred 
to in this subclause may be extended to 6.00 a.m. or 
6.00 p.m. 

(4) The usual hours of duty within the spread of 
hours provided in subclause (3) of this clause and the 
usual hours worked by shift employees and sewerage 
pumping station attendants shall not be altered 
without consultation with the relevant union or 
unions party to this award. 

(5) Starting and finishing places: An employee 
shall usually start and finish his day's work at the 
employer's yards or stores where he is usually 
employed. 

(6) The Water Supply Controller who is provided 
with rent free accommodation shall be on duty as 
required. 

GRAIN HANDLING MAINTENANCE WORKERS 
Award No. C477 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 675 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others, 
Applicants and Co-Operative Bulk Handling 
Limited, Respondent. 

Before Commissioner S.A. Kennedy. 
The 16th day of February 1987. 

Mr L.J. Benfell appeared on behalf of the applicant. 
Mr M. Borlase appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to vary 
the Grain Handling Maintenance Workers' Award No. 
C477 of 1979 by increasing the allowances provided for 
in Clause 11 .—Overtime, Clause 15.—Special Rates and 
Provisions, Clause 19.—Location Allowance and Clause 
29.—Wages and by providing for a 20 per cent loading 
on ordinary wages for employees engaged on a casual 
basis. 

That part of the application which goes to allowances 
was before the Commission by consent and, the parties 
having satisfied the Commission that the increases 
sought were in accordance with the Wage Principles, 
issued an Interim Order on 13 October 1986 varying the 
award in the terms of the agreed schedule. 

That part of the application which went to the matter 
of a casual loading was the subject of argument at a later 
stage. 

The variation sought by the applicant is the insertion 
of a new subclause (8) in Clause 29.—Wages as 
follows:— 

(8) A casual worker shall be paid 20 per cent of 
the ordinary rate in addition to the ordinary rate for 
the classification in which he/she is employed. 

The respondent's counter claim in this matter seeks to 
vary the award by:— 

1. Deleting subclause (6) (b) of Clause 7.—Con- 
tract of Service and inserting in lieu: 

(6) (b) Casual employees may be engaged by 
the day or part thereof with a minimum period 
of engagement on any day of two hours. 

2. Insert a new subclause (8) in Clause 29.— 
Wages as follows: 

(8) A casual worker shall be paid 17.5 per 
cent of the ordinary rate in addition to the 
ordinary rate for the classification in which 
he/she is employed. 

Currently subclause (6) (b) of Clause 7.—Contract of 
Service reads as follows:— 

A worker shall, for the purposes of this award, be 
deemed to be a casual worker — 

(i) if the expected duration of the employ- 
ment is less than one month; or 

(ii) if the notification referred to in paragraph 
(a) of this subclause is not given and the 
worker is dismissed through no fault of his 
own within one month of commencing 
employment. 

Paragraph (a) in the same subclause reads as 
follows:— 

On the first day of engagement a worker shall be 
notified by his employer or by the employer's repre- 
sentative whether the duration of his employment is 
expected to exceed one month and, if he is hired as a 
casual worker, he shall be advised accordingly. 

The applicant union's main argument in support of a 
casual loading of 20 per cent can be briefly stated. Mr 
Benfell claimed in the event of the award's silence on the 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 553 

subject it was appropriate to look at the standards in the 
four awards which this award replaced in 1979. These 
were the Metal Trades (General) Award No. 13 of 1965, 
the Sheetmetal Workers Award No. 10 of 1973, the 
Building Trades Award No. 31 of 1966 and the Transport 
Workers (General) Award No. 10 of 1961. Each included 
a casual loading which conformed to the general 
standard of awards in this Commission. Mr Benfell 
claimed that the Grain Handling Maintenance Workers 
Award had a particular nexus with the Metal Trades 
(General) Award No. 13 of 1965 and it was to this award 
that the Commission should look. 

Mr Borlase for the respondent agreed with Mr Benfell 
that it was appropriate that the award specify a casual 
loading but he argued it should be 17 Vz per cent to 
conform with that in the federal award covering a major 
part of the workforce employed by Co-operative Bulk 
Handling Ltd and any claim relying on a nexus with the 
Metal Trades (General) Award must fail on the facts. 

In considering this application I have had regard for 
the clauses which the parties sought to amend in the 
context of the total award. As a result the parties were 
informed that I was giving consideration to the matter as 
one of interpretation and they were given the oppor- 
tunity to make further submissions on that basis. They 
chose not to so do. 

Subclause (1) of Clause 5.—Definitions of the Grain 
Handling Maintenance Workers Award states:— 

"Casual Worker" means a worker engaged and 
paid as such. 

As already set out in the foregoing, it is clear that 
Clause 7.—Contract of Service spells out the terms of 
engagement. But the terms for payment "as such" as a 
casual worker are not expressed in any provision. Yet it 
can be implied that it was intended that the rate to be 
paid to such workers is to be distinguished from the rate 
to be paid to other employees covered by this award and 
that such a payment is expressly tied to the "casual" 
nature of such work. 

The industry concerned is one which provides employ- 
ment of a permanent nature and in which casual workers 
are employed from time to time to supplement the 
normal workforce in busy periods. That is, it is one 
which falls into the general category with regard to casual 
employment rather than one where casual employment is 
centrally related to the exigencies of an industry. It 
follows that it is reasonable to infer that the standard 
payment for casual employment as established in this 
jurisdiction, i.e. 20 per cent of the ordinary wage in 
addition to the applicable ordinary rate, applies in this 
instance, unless the terms of casual employment under 
this award vary in any relevant way from those applying 
generally. They do not. Casual employees covered by this 
award are expressly precluded from any entitlement to 
public holidays, annual leave and sick leave. 

An order varying the award to reflect this interpre- 
tation will issue. 

The respondent's basic arguments in support of its 
claim that Clause 7.—Contract of Service should be 
varied were: that the change would enable the Company 
to employ what Mr Borlase termed "true casuals" in the 
same terms as other employees of the respondent covered 
by a federal award; and that to vary this award by 
inserting a loading for casual employment without 
amending the Contract of Service clause could lead to 
claims for a flow-on to other employees. Mr Benfell 
opposed the claim on the grounds it was an effective 
reduction in the terms and conditions of employment. 

In my view there is no ground for any flow-on. The 
variation in the award which is to result in this matter 
simply makes express an implied term of employment. 
Nor am I convinced that it is appropriate to vary the 
award to establish what is termed a "true casual" 
definition in line with a federal award in the industry, an 
award which encompasses "temporary" employees as 
well as "casual" employees. 

The order will now issue subject to any speaking to the 
minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 675 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others, 
Applicants and Co-Operative Bulk Handling 
Limited, Respondent. 

Final Order. 
HAVING heard Mr L.J. Benfell on behalf of the appli- 
cants and Ms A.S. Zanardo and later Mr M. Borlase on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the Grain Handling Maintenance Workers 
Award No. C477 of 1979 be varied in accordance 
with the following schedule and that such variation 
with the exception of subclause (8) of Clause 9.— 
Wages, shall have effect as from the beginning of 
the first pay period commencing on or after the 7th 
day of October 1986. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Overtime: Delete subclause (9) (a) of 

this clause and insert in lieu: 
(9) (a) An employee required to work overtime 

for more than two hours shall be supplied with a 
meal by the employer or be paid $4.00 for a meal, 
and, if owing to the amount of overtime worked, a 
second or subsequent meal is required, he shall be 
supplied with each such meal by the employer or be 
paid $3.90 for each meal so required. 

2. Clause 15.—Special Rates and Provisions: Delete 
subclauses (1) (a) and (b) and subclauses (5) and (6) of 
this clause and insert in lieu: 

(1) (a) An employee engaged on work at a locality 
where grain is stored, shall be paid an allowance of 
46 cents per hour. This allowance is paid in lieu of 
any special rate or disability payment or for work 
around or involving the use and application of 
chemicals and insecticides. 

(b) An employee engaged on work at any other 
locality shall be paid an allowance of 14 cents per 
hour. This allowance is paid in lieu of any special 
rate or disability payment. 

(5) A worker, holding a Third Year First Aid 
Medallion of the St John Ambulance Association, 
appointed by the employer to perform first aid 
duties shall be paid $3.50 per week in addition to 
his/her ordinary rate. 

(6) An electrician — special class, an electrical 
fitter and/or armature winder or an electrical 
installer who holds and in the course of his employ- 
ment may be required to use a current "A" Grade or 
"B" Grade Licence issued pursuant to the relevant 
regulation in force on the 28th day of February 1979 
under the Electricity Act 1945, shall be paid an 
allowance of $11.70 per week. 

3. Clause 19.—Location Allowance: Delete subclause 
(1) of this clause and insert in lieu: 

(1) Subject to the provisions of this clause, in 
addition to the wages prescribed in Clause 
29.—Wages, of this Award, a married employee 
shall be paid the following allowance when 
employed in the town described hereunder. 
Esperance $7.00 per week. 



554 

4. Clause 29.—Wages: Delete subclause (5) (a), 
subclause (6) and subclause (7) of this clause and insert in 
lieu: 

(5) Tool Allowance: 
(a) Where the employer does not provide a 

tradesman or apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of: 

(i) $8.10 per week to such tradesman; 
or 

(ii) in the case of an apprentice a per- 
centage of $8.10 being the percen- 
tage which appears against his year 
of apprenticeship in subclause (4) 
of this clause. 

for the purpose of such tradesman or 
apprentice supplying and maintaining 
tools ordinarily required in the per- 
formance of his work as a tradesman or 
apprentice. 

(6) Maintenance Workers Experience Allowance: 
In addition to the appropriate total wage prescribed 
in subclauses (1) and (2) of this clause a Maintenance 
Workers Experience Allowance shall apply as 
follows: 

(a) After 24 months continuous service $5.90 
shall be paid to all tradesman classifica- 
tions named in subclause (1) of this clause. 

(b) After 48 months continuous service $2.40 
per week shall be paid to the following 
classifications named in subclause (1) of 
this clause. 
Machinist —Second Class 
Tool and Material Storeman 
Terminal Maintenance Worker 
Tradesman's Assistant 
Driver of Motor Vehicle 
Driver of Articulated Vehicle. 

(c) This allowance shall be included in, and 
form part of, the ordinary weekly wage 
prescribed in this clause. 

(7) Where two or more mobile cranes or forklifts 
are engaged on any one lift, the driver thereof shall 
be paid an additional amount for the time occupied 
at the rate of $2.45 per week. 

(8) A casual worker shall be paid 20 per cent of 
the ordinary rate in addition to the ordinary rate for 
the classification in which he/she is employed. 

HOSPITAL SALARIED OFFICERS. 
Award No. 39 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 925 of 1982. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Royal Perth Hospital and Others, Respondents. 

Before Mr Commissioner G.L. Fielding. 
The 27th day of January 1987. 

Mr J.D. Kirwan appeared on behalf of the Applicant. 
Ms M.H. Kuhne appeared on behalf of the 

Respondents. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Hospital Salaried Officers' Association of Western 
Australia (Union of Workers) to increase the salaries 
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payable to pharmacists employed in State government 
hospitals. The salaries are prescribed by Table C2 of 
Schedule C to the Hospital Salaried Officers' Award No. 
39 of 1968. There are eight classification levels. The 
Association seeks to add another level and adjust the 
salaries applicable to the existing levels. A comparison of 
the existing salary rates with the Association's claim is as 
follows:— 

Existing Claim 
$ $ 

Level 1 1st year  21 241 22 670* 
2nd year  22 670 24 215 + 
3rd year  24 215 25 825 = 
4th year  25 825 27 480 
5th year  27 480 28 342 
6th year  28 342 30 058 
7th year  30 058 — 

Level 2 1st year  31 772 31 772 
2nd year  32 622 32 622 
3rd year  34 443 34 443 
4th year  — 35 412 

Level 3 1st year  35 412 37 360 
2nd year  37 360 38 329 

Level 4 38 329 39 799 
Level 5 39 799 41 665 
Level 6 41 665 45 402 
Level? 43 536 47 251 
Levels 47 251 49 118 
Level 9 — 52 259 
* Graduate (four years) 
+ Honours (five years) 
= Postgraduate qualification 

The Association complains that the existing salary 
scales do not provide adequate remuneration for the 
skills and responsibilities associated with the role of a 
modern hospital pharmacist. Furthermore, it is argued 
that there is little scope within the salary structure for 
specialist pharmacists to progress beyond level 2 without 
creating anomalies, despite their additional skills and in 
many cases they are required to hold post graduate 
qualifications. 

The Award originally contained two salary scales for 
the professions, one for males and another for females 
[see: (1968) 49 WAIG 376]. In 1972 separate salary scales 
were included for each of the professional vocations 
covered by the Award [see: (1972) 52 WAIG 479]. 
Initially there were four levels for pharmacists. That was 
increased in 1974 to six. In 1976, following a review by an 
Appeal Board which at that time informally reviewed the 
classifications under the Award, the number of levels was 
increased to eight [see: (1976) 56 WAIG 1542], The 
existing salary structure was inserted into the Award in 
1982 [see: (1982) 62 WAIG 1994], At all times, until the 
recent Public Service Salaries Agreement 1985 which 
introduced broad banding into the Public Service, the 
salary rates for hospital pharmacists under this Award 
and its predecessors have followed those for pharmacists 
in the Public Service. 

The Association's claim is based on increased work 
value. The Commission's current Wage Fixing Principles 
by Principle 4 expressly provide for work value claims. 
That Principle relevantly provides as follows:— 

(a) Changes in work value may arise from 
changes in the nature of work, skill and responsibili- 
ty required or the conditions under which the work 
is performed. Changes in work by themselves may 
not lead to a change in wage rates. The strict test for 
an alteration in wage rates is that the change in the 
nature of work should constitute such a significant 
addition to work requirements as to warrant the 
creation of a new classification. 

These are the only circumstances in which rates 
may be altered on the ground of work value and the 
altered rates may be applied only to employees 
whose work is changed in accordance with this 
principle. 

TRAL 
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However rather than to create a new classification 
it may be more convenient in the circumstances in 
the particular case to fix a new rate for an existing 
classification or to provide for an allowance which is 
payable in addition to the existing rate for the 
classification. In such cases the same strict test must 
be applied. 

(b) . . . 
(c) The time from which work value changes 

should be measured is the last work value adjust- 
ment in the award under consideration but in no 
case earlier than 1 January 1978. Care should be 
exercised to ensure that changes which were taken 
into account in any previous work value adjust- 
ments are not included in any work evaluation under 
this Principle. 

(d) . . . 
(e) . . . 
(f) The Commission should guard against con- 

trived classifications and over-classification of jobs. 
(g) • • • 

It should be readily apparent to any student of the 
Principles that they are designed to ensure that those who 
seek an adjustment to salaries on the basis of work value 
can do so only by establishing a real and significant nett 
increase in the work value. Moreover, not every change 
in the work place brings an increase in work value [see: 
Federated Clerks' Union of Australia and Others v. 
Altona Petro-Chemical Co Ltd and Others (1978) 213 
CAR 487]. There needs to be a change which "has 
constituted a significant nett addition to work require- 
ments beyond normal expectations". 

The Commission is expressly constrained to avoid 
"contrived classifications and over-classification". The 
current Principles are adopted from those set by the 
Australian Conciliation and Arbitration Commission in 
the 1986 National Wage Case (Print G3600). In respect 
of Principle 4 the Australian Commission observed at 
page 37 that:— 

In general we believe that the Principles should be 
applied to all wage increases and not even the 
reclassification of single positions should be 
exempt. We are particularly concerned that whole- 
sale reclassifications of positions can and have in 
fact been occurring, particularly in the public 
sector, without changes in the nature of the work. 
These reclassifications may seem to be a means of 
avoiding the strictures of the present guidelines. 
Where objective criteria are available and persons 
are incorrectly classified in relation to those criteria, 
it should be possible to rectify the position. Such a 
process will simply be an exercise in interpreting the 
award correctly; an exercise which cannot be 
restricted by the Principles. 

Notwithstanding the fact that we are prepared to 
make only limited changes to the wording of 
Principle 4 we are concerned about the operation of 
this Principle. There appears to be a tendency to 
grant increases for a change in the nature of work at 
particular establishments when simUar changes have 
been taken into account in the averaging process 
during the work value round in 1978-80. This is 
expressly prohibited by the Principle and if it 
continues, could lead to across the board increases 
taking place, contrary to the intention of the 
Principle. 

The Principles impose a heavy onus on an applicant in 
proceedings of this kind. The obstacles they place in the 
way of applicants is exemplified in the recent decisions of 
the Victorian Industrial Relations Commission and the 
New South Wales Industrial Commission concerning 
claims by nurses for wage increases. Perhaps more 
relevant is the decision of Queensland Industrial Com- 
mission concerning a claim to increase inter alia the 
salaries payable to radiographers in the public hospitals 
of that State [see: in Re Radiographers' Award (1986) 
121 QdGIG 64], 

The Association accepts that it carries the heavy onus 
outlined but says that the changes since 1978 in the 
nature of the work, in the skills and responsibility 
required of the pharmacists and, to a lesser extent, the 
conditions under which their work is performed have 
been so significant as to satisfy this onus. The changes 
are said to have taken place primarily in the provision of 
ward pharmacy services, in sterile dispensing services, in 
the recording and reporting of adverse drug reactions, in 
the provision of drug information services and in the 
administration of the hospital pharmacy services. 

The Association supported its case with much written 
material and a diverse collection of witnesses. It was a 
most detailed case. Evidence was adduced from a 
number of hospital pharmacists, including chief 
pharmacists and pharmacists currently engaged in some 
of the specialties, particularly ward pharmacy, manu- 
facturing and drug information and also from a former 
ward pharmacist now in the Public Service and a retired 
hospital chief pharmacist. Evidence was adduced too 
from those responsible for teaching pharmacy both at 
the under graduate and post graduate levels at the 
Western Australian Institute of Technology, from the 
managing director of a company engaged in 
manufacturing hospital pharmaceuticals and from the 
Registrar of the Pharmacy Council of Western Australia. 
In addition, the Applicant's case was supported by 
testimony from three consultant physicians each actively 
engaged in the metropolitan teaching hospitals and 
working in close association with ward pharmacists. This 
and the other evidence was given after extensive 
inspections by the Commission of the work of hospital 
pharmacists in relevant areas. 

Much of the evidence of these witnesses suggested that 
the scope of hospital pharmacy had so developed that 
there was a need for specialisation; a need which had 
been met by the departmentalisation of hospital 
pharmacies into various specialties. The educators 
testified that the Bachelors Degree which is a three year 
course was directed at, and adequate only, for 
community pharmacy. It should be noted that before 
being eligible to practice pharmacists are required to 
undergo 2 500 hours of practical training, 2 000 which 
must take place after graduation. The evidence of the 
educators was that a specialist in any of the hospital 
pharmacy specialties needed post graduate training. For 
this purpose the Institute had established a number of 
post graduate courses all of which had been established 
since 1978. An example was the post graduate diploma in 
ward pharmacy which was seen by the educators and by 
the Association as a necessary prerequisite for that work, 
coupled with appropriate experience for a specialist ward 
pharmacist. In short, the import of their evidence was 
that one could not adequately practice the specialties 
without post graduate study. At least in the case of ward 
pharmacy this was supported by the medical evidence. 

Further, the evidence was that of recent years there has 
been a massive growth in drug citation. Indeed, many of 
the witnesses referred to a "drug explosion" which had 
resulted in the need for doctors and others to rely on 
pharmacists for drug advice. In turn that had led to a 
need for pharmacists to establish a specialist drug 
information service. Only since 1978 have formal drug 
information services been offered and more lately by 
specialists in the field of drug information. Similarly, in 
the field of drug manufacturing, there is now a greater 
emphasis on the production of complex medicines and 
solutions to meet the individual needs of particular 
patients. An important example is the development of 
total parenteral nutrition solutions and intravenous 
additives. There has been a resultant need for 
pharmacists in the hospitals to have a sound knowledge 
of the potential for adverse drug reactions and a 
requirement for pharmacists to work in exacting sterile 
conditions. Likewise, there has been a rapid growth in 
the use of cytotoxic drugs particularly in the treatment of 
cancer. This has led to ever changing government 
regulation designed to ensure the safe manufacturing, 
use and disposal of such drugs. 
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The changes in hospital pharmacy, particularly those 
associated with the growth of specialties, have placed 
added burdens on pharmacy administrators. This, 
coupled with an increased emphasis on economic drug 
management due in the main to the massive increase in 
the cost of drugs, has changed the role of the 
administrators. To be effective it is said, the 
administrators now require formal management 
qualifications as well as the usual professional skills. 

The Association also drew attention to changes in the 
work environment due in the main, to the propensity for 
drug addicts to adopt drastic measures to satisfy their 
addiction. Although I accept that this has placed 
additional stresses and demands on pharmacists, I do not 
accept that it is a matter of great significance in this 
context and nothing more need be said of it at this time. 

The Respondent's answer was no less detailed. It 
opposed the claim in toto. It acknowledged that there 
had been some change in the activities of hospital 
pharmacists but suggested that they were not sufficient 
to warrant a new classification as the Principles required. 
The Respondent argued that if in an individual case there 
was a change in work value that could and should be met 
by reclassification through the medium of the 
Reclassification Review Committee established under the 
Hospital Salaried Officers' Classification Agreement 
[see: (1978) 58 WAIG 188], The Respondent referred to a 
number of instances of particular specialists and chief 
pharmacists having been recently reclassified by the 
Committee. By interstate standards hospital pharmacists 
in this State are said to be well paid and so not deserving 
of further increases. Furthermore, the application was 
seen as a means to break the traditional nexus with the 
Public Service which the Respondent did not favour. 

Moreover, in a thorough and erudite submission on 
behalf of the Respondent, Ms Kuhne suggested that 
many of the changes relied upon by the Association were 
in fact not new. In particular, she noted that ward 
pharmacy was a practice of longstanding. The practice 
had been recognised by an Appeal Board which in 1976 
reclassified pharmacists working in the wards from level 
1 to level 2. Previously level 1 pharmacists had rotated 
between dispensing, ward and manufacturing duties. 
That I understand is still to be the case in many of the 
eastern states hospitals. The concept of ward pharmacy 
as a specialist area of hospital pharmacy was effectively 
recognised by that determination. Subsequently the 
Commission adopted the same course in respect of an 
individual request for reclassification [see: Hospital 
Salaried Officers' Association of Western Australia 
(Union of Workers) v. Royal Perth Hospital (1978) 58 
WAIG 597]. Similarly, the problems associated with the 
"drug explosion" had been debated by industrial 
tribunals for at least 20 years. These and other changes 
now relied upon by the Association had already been 
taken into account in assessing the existing salary rates. 

The Respondent supported its case by evidence from 
five medical practitioners, one of whom, Dr Spence, is 
the Medical Director of the Princess Margaret Hospital. 
The import of their evidence was that despite the claims 
of the pharmacists the doctors still take ultimate 
responsibility for the treatment of patients. The claimed 
inter relationship between patients and pharmacists was 
grossly overstated. Indeed, other health professionals 
such as physiotherapists and nurses were said to have a 
closer patient contact relationship than hospital 
pharmacists. Dr Spence testified that over the time in 
question there had been significant changes in health care 
which had affected all disciplines working in the 
hospitals. He was concerned that pharmacists were not 
singled out as being special in this respect and concerned 
that the role of pharmacists in the hospitals was kept in 
proper perspective. 

It is often said that wage fixing is not a science and that 
is no more so than in the case of work value assessments. 
This case makes that point well. When the Award was 
amended to provide separate salary scales for each 
professional vocation, it was thought appropriate to fix a 

scale of four levels for pharmacists. In the space of 15 
years that number has doubled with resultant reclassifi- 
cations for many. It perhaps assumes too much to 
conclude that all those changes result from changes in 
work value. Many appear to have been made on the basis 
of structural changes in the Public Service. Nonetheless, 
pharmacists under this Award have more classification 
levels than the other professions within its scope. The 
present claim seeks to make the pharmacists even more 
disparate in this respect. It is also the case that they are 
generally more highly paid than their counterparts else- 
where in the nation. In all the circumstances, it is very 
difficult to conclude that the work of hospital 
pharmacists in this State is under valued. 

Pharmacists are trained for and remunerated as 
members of a profession. They must be expected to grow 
with that profession as with any other professional 
person. It is not beyond the normal expectations that a 
member of a profession will keep up to date with 
developments in it as a matter of course. Indeed even in 
the case of tradesmen it is to be expected that they should 
adjust to changing technology' without involving any 
significant additions to their work value [see: Federated 
Engine Drivers' and Firemen's Union of Workers of WA 
v. Mt Newman Mining Co Pty Ltd (1981) 61 WAIG 
1770, 1772]. In this respect I endorse and gratefully 
acknowledge the following remarks of Leckie D.C.J. of 
the Victorian Industrial Appeals Court made in the 
course of delivering judgment of that Court in the 1980 
Victorian Hospital Pharmacists' case:— 

The undertaking of a professional career, whether 
it be in the law, in medicine or in engineering, entails 
the self imposed obligation to keep abreast of 
current developments. The pace in almost all areas 
seems to be increasing. But, being part of the 
professional commitment, it is not a matter which in 
itself can be claimed as an addition to work values. 
However, the increased knowledge does have its 
place in the consideration of those new areas of 
activity which have already been examined. 

Similar views are to be found in re Medical Officers — 
Hospital Specialists (State) Award 1978 AR 321; in re 
Hospital Employees — Technical (Metropolitan) Award 
and another (supra) and most recently, in re Professional 
and Technical Employees Award — Public Hospitals 
Queensland and Queensland Radium Institute, 123 
QdGIG 935. It is a well established proposition. None- 
theless, as Kelleher J. noted in re Medical Officers — 
Hospital Specialists (State) Award (supra), there can be 
changes in skills and responsibilities of members of the 
professions within the meaning of the wage fixing 
principles. As was indicated by Kelleher J. in that case at 
page 327, "the question as to whether there have been 
changes in skills and responsibilities constituting a 
significant nett addition to work requirements since the 
salaries were last assessed is entirely one of fact" to be 
answered on the basis of the available material. 

After a good deal of oscillation, I have finally come to 
the firm conclusion that there has been a significant nett 
addition to the work requirements of some hospital 
pharmacists, warranting the creation of a new 
classification. I consider that there have been significant 
developments in specialisation which are not currently 
recognised in the current salary rates nor readily 
accommodated within them. The evidence over- 
whelmingly suggests that specialisation in its current 
form is a phenomenon which had developed principally 
since 1978. The quantity and complexity of drugs 
currently available has brought about a need for the 
larger hospitals to employ highly trained pharmacists 
with specialist skills. This has been particularly evident in 
the areas of ward services, drug information and drug 
manufacturing. I accept, as is apparent from the decision 
of the Commission in the Hospital Salaried Officers' 
Association v. Royal Perth Hospital (supra), that ward 
pharmacy for example, is not new. However, the weight 
of the evidence suggests it has changed dramatically, at 
least since 1978. Where once pharmacists working in 
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wards simply checked patients' bed sheets and perhaps 
talked to them about their medication, they are now a 
vital part of a clinical team with much greater involve- 
ment in the choice of medication than before. That is not 
only indicated by the medical specialists called on behalf 
of the Association but is acknowledged by at least two of 
the medical practitioners called on behalf of the 
Respondent. It seems that pharmacists now actively 
participate in providing the best information for drug 
treatment and contribute to the drug therapeutic 
decisions made by the medical profession in a way in 
which they have not done in the past thus increasing their 
responsibility particularly to the patient. That there has 
been such a change is evidence by the fact that there is 
now a specialist postgraduate course in ward pharmacy 
which is seen as a necessary ingredient of such a 
specialisation. As with ward pharmacy, mention of a 
"drug explosion" is not new. It was for example, 
mentioned at least as early as 1971 to justify an increase 
in the salaries of hospital pharmacists in re Hospital 
Employees — Technical (Metropolitan) Award and 
another {supra) and more recently in 1980 in the decision 
of the Victorian Industrial Appeals Court. However, the 
evidence reveals that there are now formal and sophisti- 
cated drug information centres, all established since 
1978, on which a number of hospital disciplines rely. 
Reliance on text book information has become 
outmoded. The indications too, are that in the field of 
drug manufacture in particular of total parenteral 
nutrition and intravenous additives, there have been 
significant changes of the kind mentioned by the 
Association, the great bulk of which have occurred since 
1978. 

To some extent, I share the reservations expressed by 
Sheppard J. in re Hospital Employees — Technical 
(Metropolitan) Award and Another {supra) "that day by 
day the pharmacist's task has a good deal of routine 
about it, and that untoward happenings such as an 
apparent discrepancy in prescriptions are not frequent" 
and "that doctors, particularly resident medical officers, 
frequently seek the advice of pharmacy staff on appro- 
priate drugs to be prescribed, but that usually the answer 
is fairly readily available because the problem is not a 
complex one to an experienced pharmacist". However, 
my impression of the evidence of medical specialists 
active in the hospitals is that the assistance of 
pharmacists in assessing appropriate therapeutic 
treatment is no longer limited to resident medical officers 
but extends to medical specialists too. This has become 
or is becoming, a necessity by reason of the_ drug 
explosion and the complex nature of the drugs available. 
Furthermore, as the community adopts a more question- 
ing and litigious attitude towards medical treatment 
doctors appear to have thought it prudent to look for 
advice only from experienced pharmacists who are 
specialists in their field. They expect the pharmacists to 
be highly qualified in the relevant field. Further, contrary 
to the conclusion then reached by Sheppard J. in respect 
of hospital pharmacy in New South Wales, my 
impression is that there is now very much more drug 
manufacturing done in the hospitals than was being done 
in the recent past. Indeed, at least at the Princess 
Margaret Hospital a most sophisticated manufacturing 
process seems to have been developed of recent times. 
Whatever might have been the practice in the other States 
in the past, I am satisfied having heard in particular from 
the educationalists, whose evidence I accept in toto, and 
from the specialist medical practitioners, that the 
specialist phenomenon in pharmacy and the need for 
post graduate study to complete the specialisation has 
developed only since 1978 and is radically different from 
that which obtained in the past. I do however, accept the 
evidence of Dr Spence that despite the greater reliance on 
pharmacists, the ultimate responsibility for treatment of 
patients rests with the medical profession, as has always 
been the case. In this respect I have no doubt that the 
pharmacists have exaggerated their role somewhat. 

A great deal was said and made by the Association of 
articles written by a number of hospital pharmacists in 

this State for various professional journals. There was 
nothing in the evidence to suggest that they were written 
as a requirement of their work or that the skills required 
to write them were not something any self respecting 
pharmacist should not readily have or seek to acquire as 
part of his professional standing. Obviously over time 
knowledge will or should increase which gives members 
of a profession an opportunity to write about something 
which has not hitherto been written about. That is not an 
increase in work value of the kind envisaged by the 
Commission's Wage Fixing Principles. It may show 
diligence or competence on the part of the author but it 
has never been taken into account in fixing an appro- 
priate classification. It might be relevant for promotion 
but not for reclassification. It might be too that 
pharmacists in this State are more literate and innovative 
than their national counterparts but they are currently 
paid more than them. 

For the reasons given I am satisfied that changes have 
occurred in hospital pharmacies in this State, although 
not to the extent claimed. The changes have no doubt 
been evolutionary rather than revolutionary as one of the 
Respondent's witnesses suggested, but that matters not 
in an exercise such as this. What is important is that the 
Association show that there has been a significant change 
in the work from a given date and it matters not how that 
change is brought about. 

I have not the slightest doubt as Dr Spence indicated, 
that there have been changes to all disciplines engaged in 
the hospitals but whether in the case of the other 
disciplines that changes amount to significant change 
within the meaning of the work value Principle is another 
matter. The evidence upon which I have formed my 
conclusion in these proceedings patently is peculiar to 
hospital pharmacists. Other disciplines are for example, 
not involved in ward pharmacy, drug manufacture and 
the like. In those circumstances it seems neither just nor 
equitable to deny the Association's members what is a 
proven right. One has to acknowledge however, that 
overall the Commission's Wage Fixing Principles call for 
restraint. Although the salary nexus hospital pharmacists 
have had with pharmacists in the professional division of 
the Public Service might now have been broken as a 
result of the Public Service Salaries Agreement 1985, I 
think it obviously unwise to erect salaries under this 
Award as if the Public Service did not exist. Pharmacists 
in the government hospitals whilst they may not be public 
servants are in the employ of the Government and given 
the long history of the nexus, pharmacists in one sector 
will no doubt compare salaries in the other sector. None- 
theless, the evidence suggests that hospital pharmacy is 
unique and quite unlike the practice of pharmacy in the 
community at large. In the circumstances it may be 
difficult to draw appropriate comparisons between the 
work done by pharmacists in the public hospitals and 
those in the Public Service above the base levels. 

Little has been produced in these proceedings which 
would justify such a wholesale adjustment in the salary 
rates as sought by the Association. In my view the only 
changes affecting the work of pharmacists at the base 
levels are those attributable to the normal professional 
changes which have to be accepted without any change in 
work value. In those circumstances I am not minded to 
change the salary rates for levels 1 and 2. Whatever 
comfort the Association might draw from the higher 
salaries paid to engineers and architects, because of the 
provision for post graduate study, that must be 
discounted by the fact that their salaries are differently 
structured. They have only five classification levels. In 
addition there are training differences. The great bulk of 
similarly qualified personnel under this Award have the 
same salary rates at the base level and I am not prepared 
to alter that on the evidence produced in these 
proceedings. 

As already indicated, I do however think it appro- 
priate that an additional classification be inserted 
principally for specialists, usually with post graduate 
qualifications. The inability of hospital pharmacy 
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specialists to obtain a higher rate of pay commensurate 
with their training and post graduate study has apparent- 
ly resulted in the loss of their services to the hospitals or 
the loss of their expertise as they seek promotion to other 
positions. In my view, the problem cannot be met easily 
by reclassification of individual posts as Ms Kuhne 
suggested. The Classification Review Committee can 
only operate within the scope of the salary scales as they 
are provided in the Award. The scales do not allow for 
the reclassification of specialists without in many cases 
creating further anomalies and the Committee quite 
rightly, has never endorsed the policy of solving one 
problem by creating another. 

The new classification should be recognised by a new 
level 2A. It should contain two annual increments since it 
is reasonable to suppose that at that level there is scope to 
improve proficiency in the specialty over time. It is 
always difficult to fix a monetary value on work but in 
my view the value of the work is fairly assessed initially at 
the current first year rate for level 3 and thereafter at the 
next increment under Table C14, that is $36 443. Level 3 
should now normally be reserved for senior pharmacists 
with a close supervisory or administrative role. The great 
majority of persons currently classified at this level are 
either regional pharmacists or Senior Pharmacists 
immediately in charge of various specialist sections in the 
major teaching hospitals. Little was put to suggest that 
their role had changed materially. Indeed, in respect of 
regional pharmacists, attempts by me to elicit details of 
changed work value failed. In the circumstances I 
consider it appropriate that the salary for level 3 be set at 
the current highest rate, that is $37 360. Given the 
administrative nature of the classification I do not 
consider it appropriate to include an incremental scale. 

Although the evidence suggests that there has been 
some changes in the skills and responsibilities of the 
senior administrators, I am not convinced that they are 
such as to warrant a new classification, nor that some of 
the changes have not already been taken into account in 
assessing their current salaries. Overall the evidence 
suggests the biggest changes have occurred in the areas of 
speciality. It does not follow that adjustments need be 
made to other classifications. Indeed, the Principles 
caution against it. I am prepared to accept that Chief 
Pharmacists and their deputies now head up specialist 
departments, carry out research and conduct training 
programmes of the kind not originally envisaged but I 
am not convinced that the changes in that respect are as 
dramatic as made out. Although much was made of the 
responsibilities associated with the increased emphasis 
on drug management and cost containment they are 
matters which I would have thought already envisaged in 
their positions. It might be that Royal Perth Hospital, 
for example, now requires its Chief Pharmacist to have 
post graduate qualifications. That appears not to be a 
universal requirement. Moreover, it seems that not all 
Chief Pharmacists currently have these qualifications, 
and there is nothing to indicate that they are not doing 
their job adequately. Whilst I accept that the role of the 
administrators has changed somewhat, it is difficult to 
accept that it has changed a lot. Furthermore, it has to be 
acknowledged that since 1978, and more relevantly since 
1980, when the Victorian and New South Wales rates 
were revised resulting in higher increases for senior staff, 
there has been significant salary adjustments for similar 
personnel in this State, apart from reclassifications as in 
the case of the Chief Pharmacist at Sir Charles Gairdner 
Hospital, for example, which have occurred. Moreover, 
in essence many of the changes rehed upon in the 1980 
Victorian matter to which I was referred by the 
Association, were relied upon by the Association on this 
occasion. It seems that the work of Chief Pharmacists 
and their deputies in both States are very much alike. But 
the evidence is that in this State they receive considerably 
more than their counterparts in Victoria. In those 
circumstances too, it is difficult to accept that their work 
is under valued. The Association's claim for a higher 

salary was based in part, it seems, on the proposition that 
the Chief Pharmacists had previously been thought of as 
deserving a higher salary than Chief Medical Laboratory 
Technicians because the latter worked in effect for a 
Microbiologist whereas the Pharmacists were an entity in 
themselves. The comparative worth of the respective 
disciplines was not a matter debated at any length in these 
proceedings and nor is it a matter which is permitted to 
be considered in this context by the Principles. The 
existing salary rates fixed are not so disparate from the 
other professional disciplines covered by the Award as to 
warrant adjustment at this time on any comparative 
basis. It is quite unrealistic, and of course contrary to the 
Principles, to think that because one has reached the 
zenith of his career he will be able, under the guise of 
changes in work value, to heighten that zenith. In all the 
circumstances I am not prepared to fix a higher level of 
remuneration than that currently fixed for the senior 
levels. 

The new salary scale will therefore be: 
Level 1 1st year  21 241 

2nd year  22 670 
3rd year  24 215 
4th year  25 825 
5th year  27 480 
6th year  28 342 
7th year  30 058 

Level 2 1st year  31 772 
2nd year  32 622 
3rd year  34 443 
4th year  — 

Level 2Alst year  35 412 
2nd year  36 433 

Level 3 37 360 
Level 4 38 329 
Level 5 39 799 
Level 6 41 665 
Level 7 43 536 
Levels 47 251 

The Association sought reclassification of a number of 
positions along with the new salary scales, a number of 
which went beyond mere consequential realignment. For 
the reasons outlined, I am not prepared to reclassify any 
posts other than by way of consequential adjustment for 
the purposes of the new level 2A. On the evidence it is 
difficult to determine which particular posts will fall into 
that classification. If the parties cannot agree on this 
matter they can be dealt with by the Classification 
Review Committee and make out their case in the usual 
way. In particular, I am not prepared to classify the 
Chief Pharmacist at the Fremantle Hospital at the 
highest level. Twice such a claim has been made to and 
rejected by the Classification Review Committee, the 
latest only very recently. The differences, if only in size, 
between the Royal Perth Hospital and the Sir Charles 
Gairdner Hospital on the one hand and the other 
teaching hospitals on the other, in the past has justified a 
difference in the classification and I see no reason why 
that should not remain. Moreover, it is a formulae which 
is recognised in classifying many other professional posts 
covered by this Award. Likewise, other than to record 
the true classification of the Regional Pharmacists at 
Bunbury and Derby I am not prepared to make a change 
in that classification. 

The Association also sought to change the title of 
"Ward Pharmacist" to that of "Clinical Pharmacist" 
and that of "Chief Pharmacist" and "Assistant Chief 
Pharmacist" to "Director of Pharmacy" and "Deputy 
Director of Pharmacy" respectively. With the exception 
of one or two witnesses those questioned upon the 
subject did not feel strongly about the matter. Clearly it 
is not a matter of great moment. I do however, share the 
views of Johnson C. expressed in Hospital Salary 
Officers' Association of Western Australia (Union of 
Workers) and Royal Perth Hospital and Others 
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(Application No. 197 of 1978, 22 November 1979, 
unreported) in relation to a claim to change the title of 
medical laboratory technologists:— 

Where history has no irrevocable effect, names 
are sometimes chosen by merging professions to 
gain status and to assist in providing an aura of 
mysticism, exclusiveness or isolation so that there is 
some justification for the generation of a multitude 
of esoteric terms and practices in much the same way 
as can be found in ancient secret societies. 

Similar sentiments were recently expressed by the 
Queensland Industrial Commission in re Radiographers' 
Award — Public Hospitals — The Queensland Radium 
Institute and the Department of Health (supra) at page 
68 in relation to Radiographers who sought a change in 
title to "Medical Imaging Technologist" or "Radiation 
Therapy Technologist". I am concerned that use of the 
title "Clinical Pharmacist" has the potential for those in 
that classification and for others to misconstrue their role 
or responsibilities, as to some extent was evident from 
their evidence in these proceedings. I do not believe that 
the proposed title is in any way more appropriate than 
the existing title of ward pharamacist. In my view the 
existing title accurately and clearly explains what a 
person of that vocation does and hence the title should 
remain. 

The main argument for change in title of chief 
pharmacist and that of the deputy chief pharmacist was 
that it presented a problem, particularly in the United 
States of America, for those so classified attending 
technical conferences or conventions in that country. 
Apparently persons similarly classified in that country 
were more subordinate than a director of pharmacy. I do 
not find that at all convincing. The Award is enacted 
according to the customs of this State because it is 
directed at work in this State. If others in another 
country with a renowned propensity to use the English 
language in quaint ways fail to appreciate the signifi- 
cance of the customs of this State that is perhaps a matter 
of regret but is primarily a matter for them. It is hardly a 
sound basis for amendment of the custom in this State. It 
was said too, that there was a trend in other States to 
change the title in the way now suggested in these pro- 
ceedings. Whether that is so or not, the relevant Award 
in this State applies not simply to the pharmacy pro- 
fession but to a number of other professions engaged in 
hospitals. The chief professional in the other disciplines 
is described by the title "chief" in other cases. The 
Award is not one for pharmacists alone and in my view it 
is better to maintain a consistent formula. I am not 
prepared to make an exception for chief pharmacists or 
their deputies, particularly as I am inclined to the view 
that "chief pharmacist" accurately and succinctly states 
what the role of the vocation is. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 925 of 1982. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and Royal Perth Hospital and Others, Respondents. 

Order. 

HAVING heard Mr J.D. Kirwan on behalf of the Appli- 
cant and Ms M.H. Kuhne on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 261 of 1986, dated 23 July 1986, have been 
complied with, hereby orders — 

l.That Table C2 of Schedule C Salaries — 
Professional Division of the Hospital Salaried 
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Officers Award, 1968 be deleted and substituted by 
the following:— 

Table C2 
Pharmacists. 

Level 1 1st year  21 241 
2nd year  22 670 
3rd year  24 215 
4th year  25 825 
5th year  27 480 
6th year  28 342 
7 th year  30 058 

Level 2 1st year  31 772 
2nd year  32 622 
3rd year  34 443 
4th year  — 

Level 2A 1st year  35 412 
2nd year  36 433 

Level 3 37 360 
Level 4 38 329 
Level 5 39 799 
Level 6 41 665 
Level 7 43 536 
Level 8 47 251 

2. That such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of September 1986. 

Dated at Perth this 4th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

MEAT INDUSTRY (Western Australian Meat 
Commission — Robb Jetty Division). 

Award No. 16 of 1976. 

MEAT INDUSTRY STATE. 
Award No. 9 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 800 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission and Others, Respondents. 

Order. 

WHEREAS the Western Australian Branch, Austral- 
asian Meat Industry Employees' Union of Workers, 
Perth has filed an application which would have the 
effect of amending the Meat Industry, Western 
Australian Meat Commission — Robb Jetty Division 
Award and the Meat Industry State Award No. R9 of 
1979, by the inclusion of new classifications to cater for 
quality control meat workers, graders/operators of 
scales and system machines, and fat testers; and whereas 
a conference was convened pursuant to section 32 of the 
Industrial Relations Act 1979 on the 5th day of 
December 1986; and whereas the Commission was 
advised that the parties had reached agreement in respect 
of an interim payment to be made to grader/operators of 
scales and system machines employed at the Western 
Australian Meat Industry Commission — Robb Jetty 
Works; and whereas the applicant and respondent 
advised that they intend to continue conciliation in 
respect of a final resolution of an appropriate rate for all 
of the classifications involved in the applications; now 



560 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

therefore, I, the undersigned pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 and 
by consent hereby order — 

That the rate paid to graders employed by the 
Western Australian Meat Commission at Robb 
Jetty be increased by the amount of $20.(X) per week 
and that such variation shall have effect on and 
from the 1st day of November 1986. 

Dated at Perth this 12th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

NURSES (Mothercraft Home and Training Centre). 
Award No. 15 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 543 of 1985. 

Between Royal Australian Nursing Federation, Industrial 
Union of Workers, Applicant and N'gala 
Mothercraft Training Centre, Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the Appli- 
cant and Mr G. Bull on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Nurses (Mothercraft Home and Training 
Centre) Award No. 15 of 1965, as varied, be further 
varied in accordance with the following schedule 
and that such variation shall have effect as from the 
date herein. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 1.—Title: Delete this clause and insert in lieu 

the following: 
1.—Title. 

This Award shall be known as the Nurses 
(Mothercraft Home and Training Centre) Award 
and replaces Award No. 2 of 1960 and Agreement 
No. 18 of 1974. 

2. Clause 2.—Arrangement: Delete Clause 10.— 
Termination of Service and insert in lieu 10.—Contract 
of Employment. 

3. Clause 5.—Definitions: Delete this clause and insert 
in lieu the following: 

"Accrued Days Off" means the paid day(s) off 
accruing to an employee resulting from an entitle- 
ment to the 38 hour week as prescribed in Clause 
6.—Hours of this Award. 

"Assistant Director of Nursing", a registered 
nurse appointed by the employer to assist in the 
nursing administration of the centre. 

"Charge Nurse", a registered nurse appointed as 
such to be in charge of a ward or department at the 
centre. 

"Clinical Instructor", a registered nurse 
appointed as such who is engaged full-time in the 
instruction of student nurses or nursing aides in 
practical nursing. 

"Director of Nursing", a registered nurse 
appointed by the employer as Head of nursing at the 
centre. 

"Federation", The Royal Australian Nursing 
Federation Industrial Union of Workers, Perth. 

"Mothercraft Nurse", means a person who is 
registered or entitled to be registered as such in 
Western Australia under the Nurses' Act 1968-80. 

"Nurse", a person who is registered or entitled to 
be registered in Western Australia under the Nurses' 
Act 1968-80. 

"Nurse Educator", a registered nurse appointed 
as such holding a diploma of nursing education or a 
qualification acceptable to the employer who is 
engaged full-time in nursing education. 

"Supervisory Nurse", a registered nurse 
appointed as such and who has special or super- 
visory responsibilities beyond those of a charge 
nurse. 

4. Clause 6.—Hours: Delete this clause and insert in 
lieu the following: 

6.—Hours. 
(1) (a) (i) Shift Workers: The ordinary hours of 

duty shall be an average of 38 per week 
with the hours actually worked being 40 
per week or 80 per fortnight at the option 
of the employer. No shift shall exceed 10 
hours. 

(ii) Day Workers (Day Care Centre): As in (a) 
(i) except that the ordinary hours shall be 
worked Monday to Friday, between the 
hours of 7.00 a.m. and 6.00 p.m. and no 
shift shall exceed eight hours. 

(b) Except where provided elsewhere the ordinary 
hours shall be worked with two hours of each week's 
work accruing as an entitlement to a maximum of 12 
Accrued Days Off in each 12 month period. The 
Accrued Days Off shall be taken as a minimum 
period of one week made up of five consecutive 
Accrued Days Off in conjunction with a period of 
annual leave or at a time mutually acceptable to the 
employer and the employee. 

(2) By agreement between the Federation and the 
employer the ordinary hours of an employee in lieu 
of the provisions of subclause (1) hereof may be 
worked: 

(a) within a 20 day, four week cycle with 0.4 of 
an hour of each day worked accruing as an 
entitlement to take the 20th day in each 
cycle as an Accrued Day Off; 

(b) with a 10 day, two week cycle, with an 
adjustment to hours worked to enable 76 
hours to be worked over nine days of the 
two week cycle and an entitlement to take 
the 10th day in each cycle as an Accrued 
Day Off; 

(c) by any other arrangement. 
(3) The employer and employee may by agree- 

ment substitute the Accrued Day Off the employee 
is to take off for another day in which case the 
Accrued Day Off shall become an ordinary working 
day. 

(4) Meal breaks shall not be less than 30 minutes 
nor more than one hour but shall not be counted as 
time worked. 

(5) A rest break of seven minutes shall be allowed 
without deduction of wages in each half of the shift 
and morning and afternoon tea shall be provided by 
the employer. 

(6) No employee shall be required to work in 
excess of five days per week without payment at 
overtime rates. 

5. Clause 8.—Annual Leave: Delete this clause and 
insert in lieu the following: 

8.—Annual Leave. 
(1) Except as hereinafter provided a period of 

seven consecutive weeks' leave shall be allowed to a 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 561 

shift worker and four weeks to a day worker other 
than a casual, by the employer after each period of 
12 months' continuous service with such employer. 

(2) The worker shall be paid for any period of 
annual leave prescribed by this clause at the 
ordinary rate of wage the worker has received for 
the greatest proportion of the calendar month prior 
to her taking the leave, and, in the case of shift 
workers, that rate of wage shall include the shift and 
weekend penalties the worker would have received 
had the worker not proceeded on annual leave. In 
addition to the rate of wage referred to in this 
subclause, a day worker shall be paid a loading of 
17.5 per cent. 

Where it is not possible to calculate the shift and 
weekend penalties the worker would have received, 
the worker shall be paid at the rate of the average of 
such payments made each week over the four weeks 
prior to taking the leave. 

Provided that no shift worker when proceeding 
on annual leave shall be paid less than the sum of the 
following amounts for each week: 

(a) Two-sevenths of the ordinary wage 
payable as prescribed in this subclause; 

(b) 118.75 per cent of five-sevenths of the 
ordinary wage (excluding shift loadings). 

The amount in excess of the ordinary wage 
resulting from the calculation in placitum (b) hereof 
shall not exceed five-quarters of the average weekly 
earnings for males in WA for the September 
quarter. 

(3) A worker may, with the approval of the 
employer, be allowed to take the annual leave pre- 
scribed by this clause before the completion of 12 
months' continuous service as prescribed by 
subclause (1) of this clause. 

(4) Subject as hereinafter provided: 
(a) If after one months' continuous service in 

any qualifying 12 monthly period a worker 
lawfully terminates her service, or her 
employment is terminated by the employer 
through no fault of the worker, the worker 
shall be paid 5.11 hours pay in respect of 
Shift Workers or 2.92 hours' pay in the 
case of day workers, in respect of each 
completed week of continuous service in 
that qualifying period. 

(b) If the services of a worker terminate and 
the worker has taken a period of leave in 
accordance with subclause (3) of this 
clause, and if the period of leave so taken 
exceeds that which would become due 
pursuant to paragraph (a) of this 
subclause, the worker shall be liable to pay 
the amount representing the difference 
between the amount received by her for 
the period of leave taken in accordance 
with subclause (3) of this clause and the 
amount which would have accrued in 
accordance with paragraph (1) of this 
subclause. The employer may deduct this 
amount from moneys due to the worker by 
reason of the other provisions of this 
award at the time of termination. 

(c) In addition to any payment to which she 
may be entitled under subclause (4) of this 
clause, a worker whose employment 
terminates after she has completed a 
12-monthly qualifying period and who has 
not been allowed the leave prescribed 
under this award in respect of that 
qualifying period, shall be given payment 
in lieu of that leave unless she has been 
justifiably dismissed for misconduct and 
the misconduct for which she has been 
dismissed occurred prior to the completion 
of that qualifying period. 

(5) The annual leave prescribed in subclause (1) of 
this clause may, by consent between the employer 
and the worker, be taken in three portions provided 
that no portion shall be less than one week. 

(6) When computing the annual leave due under 
this clause, no deduction shall be made from such 
leave in respect of the period a worker is on annual 
leave, or long service leave, absent through sickness 
with or without pay except for that portion of an 
absence that exceeds three months, or absent on 
workers' compensation, except for that portion of 
an absence that exceeds six months in any year. 

(7) The leave of a nurse shall not accumulate 
except with the consent of the nurse and in no case 
shall it accumulate for more than two years. 

(8) When a worker proceeds on annual leave as 
prescribed in this clause there will be no accrual 
towards an Accrued Day Off as prescribed in 
subclauses (1) and (2) of Clause 6.—Hours of this 
award in respect of four weeks of such annual leave. 
Accrual towards an Accrued Day Off shall continue 
during any other period of annual leave prescribed 
by this clause. 

(9) Any annual leave entitlement accumulated as 
at the date the hours changed from 40 to 38 per week 
shall be adjusted in hours in the ratio of 38 to 40. 

6. Clause 8A.—Public Holidays: Delete this clause 
and insert in lieu the following: 

8A.—Public Holidays. 
(1) Shift Workers 

(a) A worker who works on any Public 
Holiday named herein shall be paid a 
loading of 50 per cent of the ordinary wage 
for the time worked in ordinary hours on 
that day. 

(b) For the purposes of this clause the 
following days shall be considered as 
Public Holidays: 
New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, 
Labour Day, Foundation Day, Sovereigns 
Birthday, Christmas Day and Boxing Day. 

(2) Day Workers 
(a) The following days or the days observed in 

lieu thereof shall, subject as hereinafter 
provided, be allowed as holidays without 
deduction of pay, namely, New Year's 
Day, Australia Day, Good Friday, Easter 
Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, 
Christmas Day and Boxing Day. Provided 
that another day may be taken as a holiday 
by arrangement between the parties in lieu 
of the days named in this subclause. 

(b) (i) Where any of the days mentioned 
in subclause (a) hereof fall on a 
Saturday or a Sunday, the holiday 
shall be observed on the next 
succeeding Monday, when Boxing 
Day falls on a Sunday or a 
Monday, the holiday shall be 
observed on the next succeeding 
Tuesday. 

(ii) Except in the case of part-time 
workers, when any of the days 
observed as a holiday in this clause 
fall during a period of annual leave 
the holiday or holidays shall be 
observed on the next succeeding 
work day or days, as the case may 
be, after completion of that annual 
leave. 

(iii) Where any of the days observed as 
a holiday in this clause fall during a 
part-time worker's period of 
annual leave and that day is a day 
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the part-time worker would have 
normally worked, then the part- 
time worker shaU be paid for the 
time as if she had worked at 
ordinary rates of pay in lieu of the 
holiday. 

(c) Any worker, who is required to work on 
the day observed as a holiday as prescribed 
in this clause shall be paid for the time 
worked at the rate of double time and a 
half, or, if the employer agrees, be paid for 
the time worked at the rate of time and a 
half and, in addition, be allowed to 
observe the holiday on a day mutually 
acceptable to the employer and the 
worker. 

(d) When a worker is absent on leave without 
pay, sick leave without pay or workers' 
compensation, any day observed as a 
holiday on a day falling during such 
absence shall not be treated as a paid 
holiday. Where the worker is on duty or 
available on the whole of the working day 
immediately preceding a holiday, or 
resumes duty or is available on the whole 
of the working day immediately following 
a day observed as a holiday as prescribed 
by this clause, the worker shall be entitled 
to be paid for such holiday. 

(e) This clause shall not apply to casual 
workers. 

7. Clause 9.—Absence Through Sickness: Delete 
subclauses (8) and (9) and insert the following subclauses 
(8) and (9); add subclause (10): 

(8) An employee shall not be entitled to claim 
payment for non attendance on the ground of 
personal ill health or injury nor will the employee's 
sick leave entitlements be reduced if such personal ill 
health or injury occurs on a day when an employee is 
absent on an Accrued Day Off in accordance with 
the provisions of subclauses (1) and (2) of Clause 
6.—Hours of this award. 

(9) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to Accrued Days 
Off as prescribed in subclauses (1) and (2) of Clause 
6.—Hours of this award. 

(10) Any sick leave entitlement accumulated as at 
the date the hours changed from 40 to 38 per week 
shall be adjusted in hours in the ratio of 38 to 40. 

8. Clause 10.—Termination of Service: Delete this 
clause and insert in lieu the following:— 

10.—Contract of Employment. 
(1) The contract of employment shall be fort- 

nightly and unless otherwise mutually agreed by the 
parties shall be terminable by the giving of two 
weeks' notice by either party to the other or the 
payment or forfeiture as the case may be of wages or 
other money in lieu of such notice. 

Nothing in this clause shall prevent the termina- 
tion of service instantly by the employer due to the 
misconduct of the employee and in such case 
payment of wages shall only be made up to the time 
of dismissal. 

Where such dismissal takes place the employee 
shall be provided with the reasons for dismissal in 
writing. 

Notwithstanding the foregoing a person 
employed as a casual in accordance with Clause 
19.—Casuals and Part-Time Employees shall be 
employed on an hourly contract of employment 
which may be terminable by the giving of one hour's 
notice by either party to the other or the payment or 
forfeiture as the case may be of one hour's wages. 
The minimum period of employment of a casual 
employee shall be two hours. 

(2) Unless specified at engagement or by agree- 
ment no employee shall be required to change from 
day work to shift work or vice versa. 

9. Clause 18.—Long Service Leave: Delete this clause 
and insert in lieu the following: 

18.—Long Service Leave. 
(1) The Long Service Leave Conditions contained 

in WAIG, Vol 66, at page 319 shall apply mutatis 
mutandis to employees bound by this award. 

(2) When an employee proceeds on long service 
leave there will be no accrual towards an Accrued 
Day Off as prescribed in subclauses (1) and (2) of 
Clause 6.—Hours of this award. 

(3) Any Long Service Leave accumulated as at the 
date the hours changed from 40 to 38 per week shall 
be adjusted in hours in the ratio of 38 to 40. 

10. Clause 22.—Wages: Delete this clause and insert in 
lieu the following: 

22.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 6 October 1983, or otherwise vary the conditions 
of employment applicable to an employee on that 
date so as to increase that employer's labour costs 
except to the extent that any such increase has been 
authorised by the Commission after that date. 

(1) Wages shall be paid at least twice per calendar 
month or fortnightly, at the option of the employer, 
provided that by agreement between the employer 
and the union, wages may in any particular case be 
paid once per calendar month. 

Per Week 
$ 

(2) (a) Trainees: 
1st year  200.90 
2nd year  221.10 

(b) Registered Mothercraft Nurse: 
1st year of experience  287.40 
2nd year of experience  293.80 
3rd year of experience  303.30 
4th year of experience  313.00 
Thereafter   322.40 

(c) Registered General Nurse: 
1st year of experience  340.10 
2nd year of experience  348.60 
3rd year of experience  360.80 
4th year of experience  371.00 
Thereafter   383.20 

(d) Charge Nurse or Clinical Instructor: 
1st year of experience  400.10 
2nd year of experience  410.20 
3rd year of experience  419.80 
4th year of experience  430.90 
Thereafter   440.50 

In addition to the rates for Charge 
Nurse a Training School Allowance of 
$6.30 per week shall be paid. 

(e) Nurse Educator or Supervisory Nurse: 
1 st year of experience  457.10 
2nd year of experience  469.10 
Thereafter   481.70 

(f) Assistant Director of Nursing:  481.70 
(g) Senior Nurse Educator: 

1st Year  514.00 
2nd Year  524.80 
3rd Year  538.90 

(h) Director of Nursing:  626.90 
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PUBLIC SERVICE ALLOWANCES (District). 
Agreement No. 5 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 150 of 1987. 

Between Civil Service Association of WA (Inc), Appli- 
cant and Public Service Board, Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr M.F. Connell on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Public Service Allowances (District) 
Agreement No. 5 of 1973 as amended, be further 
amended in accordance with the following Schedule 
with effect from the 1st day of January 1987. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Schedule 1: Delete this schedule and insert in lieu 

thereof: 

Schedule 1. 
(a) Married Male Officers [subclause 4 (a)]: 

Column I Column II Column III Column IV 
District Standard Rate Exceptions to Standard Rate Rate 

$ p.a. Town or Place $ p.a. 

6 3949 Nil Nil 

5 3224 Fitzroy Crossing 
Halls Creek 
Turnver River Camp 
Nullagine 
Abydos Research Station 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 
Port Hedland 

4344 

4027 
3541 

4 1620 Warburton Mission 
Carnarvon 

4344 
1537 

3 1026 Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 

1620 

2 734 Kalgoorlie 
Boulder 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 

240 

972 

1 Nil N i 1 Nil 
(b) Single Officers [subclause 4 (b)]: Half the 

appropriate rate as prescribed in (a) above for 
married male officers with dependants. 

PUBLIC SERVICE CAMPING ALLOWANCE. 
Agreement No. AG2 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 149 of 1987. 

Between Civil Service Association of WA (Inc), Appli- 
cant and Public Service Board, Respondent. 

53991—5 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Miss K.A. Burke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Public Service Camping Allowances 
Agreement 1985 as amended, be further amended in 
accordance with the following Schedule with effect 
on or from the 1st day of March 1987. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Schedule A — Delete this schedule and insert in lieu 

thereof: 

Schedule A. 
South of 26 degrees South latitude 

Rate per day Item 
Permanent Camp — Cook 
provided by the Department $13.50 1 
Permanent Camp — No cook 
provided $18.00 2 
Other Camping — Cook 
provided by the Department $22.50 3 
Other Camping — No cook 
provided $27.00 4 

2. Schedule B — Delete this schedule and insert in lieu 
thereof: 

Schedule B. 
North of 26 degrees South Latitude 

Rate per day Item 
Permanent Camp — Cook 
provided by the Department $20.70 1 
Permanent Camp — No cook 
provided $25.20 2 
Other Camping — Cook 
provided by the Department $29.70 3 
Other Camping — No cook 
provided $34.20 4 

PUBLIC SERVICE DIVING AND FLYING 
ALLOWANCES. 

Agreement No. PSA 16 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 51 of 1986. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and Public Service Board, 
Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr G.L. Stafford on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, having satisfied itself that the terms 
of the General Order of the Commission No. 261 of 
1986, dated 23 July 1986, have been complied with, 
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pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Public Service Diving and Flying 
Allowances Agreement 1982, as amended, be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of 
December 1986. 

Dated at Perth this 16th day of December 1986. 

(Sgd.) G.L. FIELDING, 
IL.S.l Public Service Arbitrator. 

Schedule. 
1. Delete Clause 4.—Diving Allowance and insert in 

lieu thereof:— 

4.—Diving Allowance. 
A Government Officer who undertakes diving as 

part of his official duties or as a special duty which is 
sanctioned by the permanent Head of his Depart- 
ment or a Senior Officer duly authorised, shaE be 
paid an allowance of $3.50 an hour or any part of an 
hour for such diving. This allowance shall be in 
addition to any other payment for duties 
performed. 

Provided that such allowance shaE be paid only to 
a Government Officer engaged on diving when self 
contained underwater breathing apparatus or deep 
sea diving equipment is used. 

2. Delete Clause 5.—Flying Allowance and insert in 
lieu thereof:— 

5.—Flying Allowance. 
A Government Officer who in the course of his 

official duties is required to fly in an aircraft other 
than those used in public air services, shall be paid 
an allowance as follows:— 

(1) Observation and photographic duties $6.40 
per hour or part thereof, 

(2) (a) Cloud seeding and fire bombing duties, 
(b) Observation and photographic duties 

involving operations at heights of less than 304 
metres or in unpressurised aircraft at heights or 
more than 3 048 metres, $8.85 per hour or part 
thereof. 

(3) When required to fly in a helicopter on Stock 
surveillance including vermin shoot, $12.25 per 
hour or part thereof. 

PUBLIC SERVICE MISCELLANEOUS 
ALLOWANCE. 

Award No. 14 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 151 of 1987. 

Between Civil Service Association of WA (Inc), Appli- 
cant and Public Service Board, Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Miss K.A. Burke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Public Service Miscellaneous Allowance 
1982 Award as amended, be further amended in 

accordance with the following Schedule with effect 
on or from the 1st day of March 1987. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) G.L. FIELDING, 
IL.S.l Public Service Arbitrator. 

Schedule. 
1. Delete Schedule A. Delete this Schedule and insert 

in lieu thereof: 
Schedule A. 

Item Particulars 
Column A Column B Column C 
Daily Rate Daily Rate Daily Rate 

married single 
officers: officer: 
relieving relieving 

allowance forallowance for 
period in period in 
excess of excess of 
42 days 42 days 

[subclause [subclause 
9 (b) (ii)] 9 (b) (ii)] 
Transfer 

allowance for 
period in 
excess of 

prescribed 
period 

[subclause 
6(b)) 

Allowance to meet incidental expenses 
S 

1. WA — South of 26 degrees 
South Latitude 4.35 

2. WA — North of 26 degrees 
South Latitude 6.70 

3. Interstate 6.70 
Accommodation Involving an Overnight Stay in a Hotel or Motel 

$ S 
4. WA — Metropolitan Hotel or 

Motel 77.90 38.95 
5. Locality South of 26 degrees 

South Latitude 62.10 31.05 20.70 
6. Locality North of 26 degrees 

South Latitude: 
Broome 109.45 54.70 36.50 
Carnarvon 77.85 38.90 25.95 
Dampier 103.40 51.70 34.45 
Derby 92.05 46.00 30.70 
Exmouth 110.95 55.45 37.00 
Fitzroy Crossing 70.70 35.35 23.55 
Gascoyne Junction 74.70 37.35 24.90 
Halls Creek 89.20 44.60 29.75 
Karratha 132.70 66.35 44.25 
Kununurra 116.20 58.10 38.75 
Marble Bar 90.70 45.35 30.25 
Newman 128.20 64.10 42.75 
Nullagine 67.70 33.85 22.55 
Onslow 97.70 48.85 32.55 
Pannawonica 95.70 47.85 31.90 
Paraburdoo 104.40 52.20 34.80 
Port Hedland 94.55 47.30 31.50 
Roebourne 71.70 35.85 23.90 
Shark Bay 85.15 42.60 28.40 
Tom Price 103.40 51.70 34.45 
Wickham 101.20 50.60 33.75 
Wittenoom 91.70 45.85 30.55 
Wyndham 109.70 54.85 36.55 

7. Interstate — Capital City 103.00 51.50 34.35 
8. Interstate — Other than Capital 

City 62.10 31.05 20.70 
Accommodation Involving an Overnight Stay at Other than a Hotel or Motel 

9. WA — South of 26 degrees 
South Latitude 31.70 

10. WA — North of 26 degrees 
South Latitude 46.10 

11. Interstate 46.10 
Travel Not Involving an Overnight Stay 

12. WA — South of 26 degrees 
South Latitude: 

Breakfast 6.70 
Lunch 6.70 
Evening Meal 13.95 

13. WA — North of 26 degrees 
South Latitude: 

Breakfast 7.50 
Lunch 10.80 
Evening Meal 21.10 

Deduction for Normal Living Expenses [subclause 6 (d)] 
14. Each Adult 12.05 
15. Each Child 2.05 

Midday Meal [subclause 5 {j)J 
16. Rate per meal 2.90 
17. Maximum reimbursement per 

pay period 14.50 
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RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1148 of 1986. 

Between West Australian Government Railways Com- 
mission, Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Respondent. 

HAVING heard Mr R.G. Horton on behalf of the 
Applicant and Mr F.W. Bastow on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986 
have been complied with, and by consent, hereby 
orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 30 March 1987. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 65 of 1987. 

Between Australian Railways Union of Workers West 
Australian Branch, Applicant and West Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.C. Wells on behalf of the appli- 
cant and Mr A.H. Borger on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 15 August 1986. 

Dated at Perth this 31st day of March 1987. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 27: Delete subclause (7) and insert in lieu the 

following:— 
(7) A worker, other than a traffic section worker, 

stationed in the suburban area who is required to 
start work at some place other than his home station 
or depot within the surburban area shall, 

(a) if the time taken in travelling from his 
usual place of residence to the temporary 
work place and return exceeds the time 
normally taken in travelling from his usual 
place of residence to his home station or 
depot and return, be paid for such excess 
travelling time at ordinary rates, 
calculated on the basis of the mode of 
transport used on the day concerned. 

(b) if the fares actually and reasonably 
incurred in such travelling exceed the fares 
normally paid by the employee in travel- 
ling from his usual place of residence and 
return, the employee will be reimbursed 
the amount by which such fares exceed 
those usually paid for travelling to and 
from his home station or depot; provided 
that if suburban rail travel is used to travel 
to the temporary workplace, free rail 
travel shall be allowed. 

(c) subject to the prior approval of the Head 
of Branch, where a worker uses his own 
means of transport and the distance the 
worker is required to travel from his usual 
place of residence to the station or depot 
where he is temporarily working is greater 
than the distance he is required to travel 
from his usual place of residence to the 
station or depot where he is usually 
stationed will be paid 29.6 cents per kilo- 
metre for any additional distance 
travelled. 

(d) if he is a worker of the Civil Engineering 
Branch required to attend the depot and is 
transported to and from the work site by 
departmental vehicle, travel both ways 
between the depot and the work site shall 
be in the employers time. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Away From Home and Meal Allowances: 

Delete subclauses (1) (a), (1) (b), (2) (a), (2) (b) and (4) 
and insert in lieu the following:— 

(1) The following allowances shall be granted to 
Mobile Train Despatchers, Guards, Goods Porters 
on trains, Motor Bus Drivers, Motor Bus 
Conductors, Motor Truck Drivers and Motor Truck 
Drivers' Assistants (country runs only), Conductors 
and Ticket Examiners who are booked off or 
temporarily lodging away from their home 
stations — 

(a) For the first 30 hours or part thereof, the 
sum of $18.42 where attended and $19.89 
where unattended barracks are provided 
and $22.84 where there are no barracks. 

(b) After the first 30 hours and up to seven 
days, the sum of 84 cents per hour and 
thereafter 71 cents per hour: Provided that 
the reduction from 84 cents to 71 cents 
shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place: Provided that a 
deduction of $5.97 per day or night with a 
maximum of $29.85 per week shall be 
made where attended barracks are provid- 
ed and a deduction of $2.99 per day or 
night with a maximum of $14.95 per week 
shall be made where unattended barracks 
are provided. No such deduction shall be 
made if the worker returns to his home 
station within 44 hours. 

(2) The following allowances shall be granted to 
workers [other than those specified in subclause (1) 
hereof] temporarily lodging away from their home 
station. 

(a) For the first 24 hours or part thereof, the 
sum of $18.42 where attended and $19.89 
where unattended barracks are used and 
$22.84 where barracks are not used. 

(b) After the first 24 hours and up to seven 
days, the sum of 84 cents per hour and 
thereafter 71 cents per hour, provided that 
the reduction from 84 cents to 71 cents 
shall be made only in cases where the 
worker shall be stationed for over seven 
days in one place. Provided that after the 
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first 24 hours a deduction of $5.97 per day 
or night with a maximum of $29.85 per 
week shall be made where attended 
barracks are provided and a deduction of 
$2.99 per day or night with a maximum of 
$14.95 per week; shall be made where 
unattended barracks are provided. 

(4) In lieu of the foregoing allowances, any 
worker camped out for not less than three days 
continuously if supplied with tent or van and 
stretcher, rugs and cooking utensils, shall be granted 
a camping-out allowance of $18.22 per night with a 
maximum of $100.21 per week. A separate van or 
tent shall where possible, be provided for storage of 
departmental gear. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1284 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch, Applicant and West Australian 
Government Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.C. Wells on behalf of the 
applicant and Mr K.A. Baldwin on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Railway Employees Award No. 18 of 
1969 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 26 March 1987. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 28.—Away From Home and Meal Allowances: 

Delete subclauses (2), (3) and (4) and insert in lieu the 
following:— 

(2) (a) (i) Workers (other than those specified in 
subclause (1) hereof temporarily lodging 
away from their home station shall be paid 
an allowance of $16.22 per day. 

(ii) When available the employers 
accommodation may be occupied by the 
worker free of charge, provided that it 
shall be optional for the worker to use the 
employers accommodation and/or the 
employer to allow them to do so. 

(b) Where the absence from the home station is 
for less than seven days hotel or motel accommoda- 
tion may be utilised at the option of the worker in 
which case an allowance of $48.65 per day or part 
thereof shall be paid. The employee shall provide 
the employer with details of the accommodation. 
This allowance may be extended at the discretion of 
the employer to cover absences of seven days or 
more. 

(c) (i) Where in any case the absence from the 
home station is for seven days or longer 
meals and accommodation of a reasonable 

standard may be provided as agreed 
between the parties at the discretion of the 
employer in lieu of the allowance provided 
in paragraphs (a) and (b) of this subclause. 

(ii) In addition to the arrangement provided in 
the preceding subparagraph the worker 
shall be paid an allowance to meet 
incidental expenses as follows:— 
Up to eight days absence $4.38 per day 
Over eight days absence $6.54 per day 

from first day 
of absence 

(iii) In the event of a failure to reach agreement 
in accordance with subparagraph (i) of this 
section the matter shall be determined by a 
Board of Reference. 

(d) Notwithstanding the provisions of subclause 
(2) (a) (ii) of this clause accommodation as described 
in subclause (2) (f) may be permanently allocated to 
a worker who regularly travels and camps away 
from the home station and such accommodation 
shall be occupied by the employees concerned at the 
discretion of the employer. 

(e) The allowances provided in this subclause 
shall be calculated from the time of leaving to the 
time of returning to home station. 

(f) For the purpose of this clause employers 
accommodation means barracks; or caravans, on 
rail vans, single quarters and cabins equipped in a 
like manner. Such accommodation shall be on a non 
share basis where practicable. 

(3) In addition to the allowances provided for in 
subclause (2) hereof, a worker booked off or 
temporarily lodging in a district carrying a district 
allowance shall be granted such allowance, or, if 
already in receipt of a district allowance, shall be 
granted the difference between such allowance and 
any higher allowance applicable to the district in 
which he is booked off or lodging; a day's allowance 
to be granted for the first 24 hours or any part 
thereof, and each subsequent 24 hours or part 
thereof; time to be calculated from time of 
departure from home station to time of departure 
from foreign station. 

The district allowance at the place booked off or 
temporarily lodging shall be that applicable to a 
single man. 

(4) (a) Any worker other than a worker covered 
by Clause 30 absent from his home station on duty 
(not being a worker temporarily lodging away from 
his home station) shall be paid $4.20 for his second 
and succeeding meal. 

(b) If such worker in fact incurs expense 
additional to that which he would have incurred at 
his home station in procuring his first meal and 
submits proof satisfactory to the employer of such 
additional expense, he shall be reimbursed the 
actual additional expense incurred up to a maximum 
of $4.20. ' 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 154 of 1987. 

Between Western Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 
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Order. 
HAVING heard Mr K.A. Baldwin on behalf of the 
Applicant and Mr R.M. Collie on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Railway Employees Award 1969 No. 18 
of 1969 as amended, be further amended in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 6th day of April 1987. 

Dated at Perth this 6th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
Clause 44.—Wages: Delete Item Number 38. Lead 

Burner, and insert in lieu the following:— 
38. Battery Room Attendant 313.70 318.20 323.20 

RAILWAY OFFICERS. 
Award No. RCB A1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB 2 of 1987. 

Between West Australian Railways Officers' Union, 
Applicant and West Australian Government 
Railways Commission, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 5th day of March 1987. 

Mr R.L. Robinson on behalf of the Applicant. 
Mr F.M. Hodgins on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: There are a number of aspects 
to this claim which perhaps for the record should be spelt 
out. The claim seeks to amend the Award, first, in 
respect of the hours of duty clause, Clause 5. In essence 
and in brief it seeks to spell out that those officers, who 
have hitherto worked a 40 hour week are now to work a 
38 hour week. As Mr Hodgins said, that simply 
formalises an arrangement which has already been in 
practice for at least three if not four years, on the basis of 
a 19 day month or nine day fortnight. 

As well, the claim seeks to provide that where it is 
impracticable for officers to work a 19 day month or a 
nine day fortnight they have guaranteed rights to accrue 
those days off in much the same way as is common for 
others in the industry, although the Award recognises the 
special position of special class officers in this respect. 

Secondly, the claim seeks to make consequential 
amendments to the overtime provisions as a result of the 
changes in the hours of duty. They are nothing more than 
consequential amendments and do not reflect anything 
more than that. 

Thirdly, the claim seeks to make some changes in 
respect of annual leave though they are largely, I think, 
nominal. What it does seek to do is provide that all 
officers who work shift work will receive five weeks 

annual leave as is an industry standard if not a govern- 
ment standard. Hitherto that has been limited to certain 
named officers and officers who not only work shifts but 
supervise wages personnel. That is seen as somewhat of 
an inequity and the change will affect only a very few 
people. 

Fourthly, the claim seeks to provide for adjustments to 
the payment or entitlement to payment for an away from 
home allowance to make it clear that it is based upon the 
reasonable need to incur a meal by being away during 
certain hours. It is simply to put paid to an argument that 
members of this Board know has been going on for some 
considerable time. 

Finally, the claim seeks to amend the Award to allow 
Westrail as of right to pay all its officers by bank transfer 
rather than in cash. That is seen as a trade-off for some 
of the earlier amendments to which I have referred. 

Of course, before we can sanction the agreement 
which the parties have reached, we must be satisfied as a 
constituent authority of the Commission that the 
principles have been complied with. 

Principle 11 as it now stands dealing with conditions of 
employment says that applications for changes in 
conditions other than those provided elsewhere (which is 
not relevant in this case) must be considered in light of 
the cost implications both directly and through flow-ons. 
Where the cost increases are not negligible those claims 
are to be dealt with by the Commission in Court Session. 

The information before us is that the claim by and 
large formalises that which is already in practice. 
Certainly, to the extent that it recognises that there is a 
38-hour week it does simply that and no more. Both Mr 
Hodgins and Mr Robinson have indicated that the 
annual leave provisions would apply to very few and our 
knowledge of the industry leads us to believe that that is a 
fair assessment. Indeed, most of those who are likely to 
be covered by the annual leave changes are people 
working out in the country areas. The number of officers 
working in that type of position in the country areas is 
contracting rather than expanding. 

We are told that the cost of implementing the changes 
is in the order of $40 000 or thereabouts. Taking into 
account the set-offs or trade-offs which have been agreed 
and in the salaries bill of something in the order of $130 
million that is surely a negligible cost; certainly that is our 
view of the matter. 

As to the potential for flow-on we cannot see that there 
is any potential whatsoever. All these claims are doing is 
really overcoming inequities and providing for a few 
officers to have an industry standard which others have 
enjoyed for a very long time. Rather than there being a 
flow-on from this, this is really a case of these individuals 
getting the benefit of a flow-on from others. 

In the circumstances I am authorised by my colleagues 
to say that we are prepared to sanction the claim in the 
terms in which it is made, as amended. We do, however, 
think that the amendments to Clause 11 which deal with 
annual leave should operate with effect from 1 July last, 
as the parties agree, otherwise the changes are to operate 
with effect from this date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB 2 of 1987. 

Between West Australian Railways Officers' Union, 
Applicant and West Australian Government 
Railways' Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr F.M. Hodgins on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 having satisfied itself that 
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the terms of the General Order of the Commission No. 
261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

That the Railway Officers' Award 1985 Award as 
amended be further amended in accordance with the 
following Schedule with effect on and from this day 
save that the amendment in respect of Clause 11.— 
Annual Leave shall have effect on and from 1 July 
1986. 

Dated at Perth this 5th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, Railways Classification Board 

Schedule. 
1. Delete Clause 5.—Hours of Duty and insert in lieu 

thereof:— 
5.—Hours of Duty. 

(1) (a) The hours of duty of officers, except as 
provided in subclause (b) of this clause, employed in 
the head and district offices shall be:— 

Where a five-day week is worked — Monday to 
Friday, 0830 hours to 1700 hours with interval of 
one hour for lunch. 

Where a six-day week is worked — Monday to 
Friday, 0900 hours to 1700 hours with interval of 
one hour for lunch; Saturday 0900 hours to 1130 
hours. 

(b) Transport Officers, and officers required to 
travel in the performance of their duties shall not be 
rostered for more than 37'A hours per week 
exclusive of Sundays. 

(c) The hours of duty Monday to Saturday as 
specified in paragraph (a) may be varied in such a 
manner as is mutually agreed upon between the 
Department and the Union. 

(2) There shall be no fixed hours of duty for 
managers, assistant managers, relief managers and 
manageresses in the refreshment services section 
whose attendance (or that of the wife) will be 
regulated by the reasonable requirements of the 
public according to train services or other 
exigencies. 

(3) All other officers shall work 38 hours per week 
exclusive of Sundays: provided that where the 
present custom is to work a lesser number of hours, 
such custom shall continue: provided further that 
any officer required to work in head office with 
other officers who normally work on a 37 A hour 
week basis shall only be required to attend at the 
office for the same period. 

(4) The spread of shift for station officers shall 
not exceed nine hours overall except in cases of 
emergency where the spread may be extended to 12 
hours for short periods of less than four days. 

(5) Any officer called upon to work on any day on 
which he has been booked off shall be given not less 
than 12 hours' notice or shall be paid for all time 
worked on such day at not less than at the rate of 
time and a half unless the officer is otherwise 
entitled to payment for overtime because of the time 
worked on such day. 

(6) (a) The ordinary hours of duty for all officers 
shall be worked on Mondays to Fridays inclusive 
wherever practicable. 

(b) Where the ordinary hours of duty cannot be 
arranged as provided in paragraph (a) hereof they 
shall be worked in five shifts, Mondays to Saturdays 
inclusive, if the requirements of the position make it 
practicable to do so. 

(7) (a) Subject to the conditions set out in the 
Schedule B annexed hereto the hours of duty for 

officers other than those in receipt of the salary of a 
special class officer located in a head or district 
office shall be arranged in the following manner — 

(i) The ordinary hours shall be worked in 
cycles of four weeks. 

(ii) One extra day off without loss of salary 
shall be allowed in each cycle. 

(iii) The time absent on an extra day off shall 
be made up by working extra time on each 
of the remaining shifts in the cycle. 

(b) The hours of duty for officers in receipt of a 
salary of a special class officer may be arranged in 
accordance with paragraph (a) on the prior approval 
of the Head of Branch or other duly authorised 
officer. 

(c) In any case where an extra day off is not 
cleared in the cycle the extra day shall be accrued 
and cleared at some other time, provided, that in the 
case of officers in receipt of salary of a special class 
officer, an extra day off shall not be accrued without 
the prior approval of the Head of Branch or other 
duly authorised officer. 

(8) (a) Notwithstanding the arrangement 
provided in subclause (7) hereof the ordinary hours 
of duty may be arranged over nine working days in 
each fortnight by mutual agreement between the 
Head of Department and the Union. 

(b) Where agreement is reached for nine day 
working fortnight the conditions to apply shall be in 
accordance with Schedule C attached hereto. 

(9) If an officer is rostered for a sixth shift 
between Monday and Saturday all ordinary time 
worked in the sixth shift will be paid at the rate of 
time and one half in addition to the rate prescribed 
for Saturday work in Clause 6 when the sixth shift is 
worked on a Saturday. 

(10) Officers in charge of depot stations, where 
shunting staff are employed, or loco depots may be 
granted time for handing over at change of shifts at 
the discretion of the Chief Traffic Manager or Chief 
Mechanical Engineer as the case may be. 

(11) No officer shall be booked off for meals or 
adjustment of hours between 2100 hours and 0700 
hours. 

(12) The recognised meal hours for ail officers 
shall be between the following hours: breakfast 0700 
hours to 0900 hours, lunch 1145 hours to 1400 
hours, tea 1700 hours to 1930 hours, with a 
minimum of 35 minutes for a meal. 

(13) (a) Officers brought on duty outside their 
ordinary rostered hours shall, except where such 
duty exclusive of meal times is continuous with the 
ordinary shift, be paid for all such time, with a 
minimumof three hours' pay at the rate applicable 
to the day where less than three hours are worked. 

(b) Where an officer reports for his rostered shift 
and is informed that he is not required he shall be 
paid a minimum of three hours' pay at the rate 
applicable to the day. 

(14) No junior officer shall, except in cases of 
emergency, be rostered for duty between 2400 hours 
and 0600 hours unless mutually agreed upon 
between the Union and the Commission. 

(15) No rostered shift, except on a Sunday, shall 
be less than three hours at the rate applicable to the 
day. 

(16) (a) Except in cases of emergency or unless in 
special cases by agreement between the Union and 
the Commission, an officer shall not be called on 
duty unless he has had at least eight hours' 
unbroken rest. 

(b) Where an officer has been called out in 
emergency after having less than eight hours' 
unbroken rest he shall have at least eight hours' 
unbroken rest before again taking up duty. 
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(c) Where an officer is required to come on 
ordinary duty after only eight hours' rest the 
succeeding rest period shall be 10 hours. 

(d) In cases where such officers are required to 
take up duty with less than the prescribed period of 
rest, they shall be allowed time at ordinary rates 
equivalent to that by which the period of rest has 
been shortened. 

2. Clause 9.—Overtime: 
(a) Delete paragraph (c) of subclause (2) and insert in 

lieu thereof:— 

(c) In the case of Station officers all time worked 
outside of a spread of shift of nine hours shall be 
paid for at the rate of time and a half for the first 
hour and double time thereafter. 

(b) In paragraph (f) of subclause (2) delete the words 
"Clause 5 (5) (a)" and substitute therefor the words 
"Clauses (3)". 

3. Delete subclause (1) of Clause 11.—Annual Leave 
and insert in lieu thereof:— 

(1) (a) After 12 months' continuous service all 
officers other than those referred to in paragraphs 
(b) and (c) of this subclause shall be entitled to paid 
annual leave of four weeks. 

(b) (i) After 12 months' continuous service, 
managers, assistant managers, relief 
managers and manageresses in the refresh- 
ment services section shall be entitled to 
paid annual leave of five weeks. 

(ii) After 12 months' continuous service 
officers who regularly work shift work and 
who work at least 11 Sundays as part of 
their week's work in each financial year 
shall be entitled to annual paid leave of 
five weeks. 

(hi) After 12 months' continuous service 
officers who, during the financial year 
have accumulated an aggregate of not less 
than 17 qualifying shifts in the manner set 
out in paragraph (c) of this subclause shall 
be entitled to paid annual leave of five 
weeks. 

(c) Subject to the proviso that no officer shall be 
credited with more than one qualifying shift in any 
one week, the accumulation of such qualifying 
shifts to the officers referred to in subparagraph (b) 
(iii) of this subclause shall be for the following 
reasons:— 

(i) Working or travelling on duty between 
2000 hours and 0600 hours on one or more 
occasions in any one week; 

(ii) Receiving one or more telephone calls at 
their residence during night work hours 
relating to departmental business arising 
out of an emergency and who does not 
receive payment under subclause (13) (a) 
of Clause 5 in respect thereof; or 

(iii) Working six or more shifts in any week, 
Sunday excluded. 

(d) (i) Officers reliving those officers mentioned 
in subparagraphs (b) (i) and (ii) shall 
receive the additional week's leave on a 
pro rata basis in respect of any period of 
relief broken or continuous exceeding two 
months in any financial year. 

(ii) Entitlement to annual leave prescribed in 
subparagraph (b) (iii) shall be in propor- 
tion as each completed month of service is 
to the financial year. 

4. Delete paragraph (c), subclause (1) of Clause 18.— 
Away From Home and Meal Allowances and insert in 
lieu thereof:— 

(c) To calculate reimbursement under paragraphs 
(a) and (b) for a part of a day the following pro- 
portion of the daily rate will apply:— 

Breakfast 10% 
Lunch 15% 
Dinner 25% 
Bed 50% 

Provided that in the case of the proportions for 
meals on departure and arrival:— 

(i) the circumstances of the trip were such 
that the officer could not reasonably be 
expected to have the meal at the officer's 
home or lodging before departure or after 
arrival; and 

(ii) the officer's certification that each meal 
claimed was actually purchased. 

5. Delete subclause (1) of Clause 33.—Payment of 
Salaries and insert in lieu thereof:— 

(1) (a) Salaries shall be paid fortnightly on each 
alternate Friday, except where the usual pay day 
falls on a Public Service holiday, when payments 
shall be made on the previous Thursday. 

(b) All officers' salaries will be paid into accounts 
(nominated by each officer) with a Savings Bank, 
Trading Bank (cheque account), Building Society or 
Credit Union (either Railway Officers' or Railways 
Institute). 

(c) An officer may request payment by cash or 
cheque on the grounds that payment into an account 
would cause undue hardship. Any dispute as to the 
appropriate method of payment may be referred to 
the Railways Classification Board for 
determination. 

(d) The employer shall provide for each employee 
a pay advice slip in respect of each payment of 
salaries. Such slip shall detail the gross salaries 
payable including the composition, deductions 
made and the nett salary paid. Such slip shall be 
provided to the employee on or before each pay day. 

6. Delete Schedule B — Office Hours — Head and 
District Offices and insert in lieu thereof:— 

Schedule B. 
Credit Day Roster Working Arrangements. 

Hours of Duty — Head and District Offices. 
Notwithstanding the provisions of subclause 1 (a) 

of Clause 5.—Hours of Duty the Hours of duty for 
officers employed in the head and district offices 
shall be 0830 hours to 1630 hours Monday to Friday 
with an interval of 30 minutes for lunch. 

Officers employed in head and district offices on 
a five day week basis shall work an extra 24 minutes 
CREDIT TIME each day. 

Except for the Midland head office of the 
Mechanical Branch CREDIT TIME can be worked 
at the beginning or end of the STANDARD 
HOURS or be split evenly or unevenly either side as 
agreed between the members of each section. 

Officers engaged at the Midland head office of 
the Mechanical Branch will work the CREDIT 
TIME at the beginning or end of the STANDARD 
HOURS. 

All officers in each section on the 19 day roster are 
required to work the same hours. Officers relieving 
in, or transferred to, another section will be required 
to work the same hours as the other officers in that 
section. 
Hours of Duty — Other Than Head and 
District Offices. 

The hours of duty in each cycle for officers 
employed on a 38-hour week basis shall comprise 
three weeks of 40 hours and one week of 32 hours. 

The extra day off will be counted as eight hours. 
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Annual and Long Service Leave. 
No extra entitlement will accrue to officers absent 

on annual or long service leave because of the extra 
day off. 
Higher Capacity. 

Higher capacity payments will not be made to any 
officer called upon to perform any or all the duties 
an officer clearing a CREDIT DAY may have been 
engaged upon had that officer not been absent. 

Where an officer is called on to relieve in a higher 
position during the absence of an officer on leave or 
for other causes and the first or last day of the 
period of relief coincides with the relieving officers 
CREDIT DAY higher capacity will be paid as 
though the officer was at work. Continuity of higher 
capacity will not be broken by reason of a CREDIT 
DAY. 

Where necessary an officer's CREDIT DAY may 
be altered to meet changed circumstances. 
Lunch Break. 

Except for the Midland head office of the 
Mechanical Branch meal breaks will be rostered 
between 1200 hours and 1400 hours. 

A common meal break will apply to all officers 
engaged at the Midland head office of the 
Mechanical Branch from 1300 hours to 1330 hours. 
Credit Day Rosters. 

Rosters for each section will be prepared prior to 
the start of each period. 

Subject to work schedules and the needs of other 
officers each officer will be allowed reasonable 
choice in selecting which day will be taken in the 
period as a CREDIT DAY. 

Officers will not be entitled to the same CREDIT 
DAY in successive periods unless such an arrange- 
ment is convenient to the supervisor and to other 
officers on the roster. 
General Conditions. 

Where an officers CREDIT DAY is cancelled or 
the officer's usual CREDIT DAY falls on a public 
holiday an alternative day off in that period will be 
allowed at a mutually agreed time. 

Rostered CREDIT DAYS may be permitted to 
coincide with the start or finish of a period of rostered 
leave. 

CREDIT DAYS should be taken in the roster period 
and not carried over to the next period where this can 
reasonably be avoided. 
Overtime. 

Officers called on to work on a rostered CREDIT 
DAY will not be entitled to overtime for that day except 
where the hours worked exceed the ordinary hours for 
the day i.e. seven hours 54 minutes in the case of a 37/2 
hour week worker and eight hours 24 minutes in the case 
of a 38-hour week worker. 

Daily CREDIT TIME will not count as part of the 
ordinary days work for the calculation of overtime and 
penalties. 
Absence From Duty. 

For timekeeping purposes, absences for any reason 
will be debited on a day basis of 7 /> hours or eight hours 
for 37/2 hour week and 38 hour week workers 
respectively. 

An officer's entitlement to a rostered CREDIT DAY 
in a period in which he is absent or where the absence 
extends over one or more four week periods will be 
calculated as follows:— 

Absence solely within period — 
Less than 10 days CREDIT TIME — NO ENTITLE- 

MENT provided that where a CREDIT DAY has been 
cleared in anticipation of time worked a CREDIT DAY 
will not be rostered in the following period. 

Absence extending over one or more periods — 
Where total number of CREDIT DAYS worked in 

periods either side of absence are — 
(i) Less than 10 days CREDIT TIME — NO 

ENTITLEMENT. 
(ii) 10 days and up to 28 days CREDIT TIME 

— ONE CREDIT DAY. 
(iii) Over 28 days CREDIT TIME — TWO 

CREDIT DAYS. 
Except in the case of excessive absences from duty 

or lateness officers will not be required to work 
additional time to make up CREDIT TIME not 
worked because of their absence from work on leave 
or for other reasons. 

Where accrued CREDIT TIME is insufficient to 
qualify an officer for a CREDIT DAY the officer 
will not be permitted to alter the hours of attendance 
so as to cause the accrued CREDIT TIME to be 
adjusted. 

Where an officer is relieving in a higher position 
and is required to serve a qualifying period for 
payment at the higher rate the qualifying period will 
not be extended by reason of the officers absence 
from work on a rostered CREDIT DAY. 

Public Holidays. 
Officers rostered to work a full shift on a public 

holiday will be required to work the daily CREDIT 
TIME. 

CREDIT TIME worked on a public holiday will 
not be included for calculation of penalties or for 
payment of an extra day's pay. 

Sick Leave. 
Officers falling sick on a rostered CREDIT DAY 

will not be entitled to a substitute day off and the 
day will have the same status as a Sunday. 

Officers absent on sick leave for less than a full 
day will be debited with the actual hours, including 
CREDIT TIME, that they are absent from work on 
that day. 

7. Immediately after Schedule B.—Credit Day Roster 
Working — Head and District Offices add the 
following:— 

Schedule C. 
Nine Day Working Fortnight. 

Hours of Duty. 
Extra time shall be worked on any or all of the 

nine days in the working cycle as ordinary time in 
place of the time absent on the 10th day off. 
Hours of Attendance. 

The usual working hours at the work place shall 
be arranged by mutual agreement between the 
officers concerned and the Department or in the 
absence of mutual agreement, by the Department. 
Rostered Day Off. 

Each officer will be rostered off duty on a 
Monday or Friday during the fortnight except as 
provided in the next paragraph. 
Work on Rostered Day Off. 

Where an officer is required to work on the 
rostered day off no overtime will be paid and the 
officer will have an alternative day off duty. 

Officers required to work on the rostered day off 
will take an alternative rostered day off on the 
following Monday or Friday or any other day within 
the same nine day fortnight as mutually agreed 
between the officer concerned and the Department. 
In the absence of mutual agreement the alternative 
day off shall be the next succeeding Monday or 
Friday. 

Officers working on the rostered day off will be 
required to be in attendance for the ordinary hours 
being worked on that day provided that where as a 
result of working extra time on the alternative day 
off such extra time will be paid at ordinary rates. 
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Overtime. 
Overtime provisions will not apply until after the 

ordinary hours as provided in paragraph 1 have 
been worked on each day. 

Call Outs. 
If an officer is "called out" on the rostered day 

off the officer shall receive the penalties applicable 
to the day, and an alternative day off will not be 
granted. 

Leave and Public Holidays. 
Where an officer is on a rostered day off the 

officer will not be entitled to claim either sick leave 
or compassionate leave for that day. 

Where a public holiday falls on a rostered day 
off, the following working day shall be observed in 
lieu as the rostered day off; provided that where the 
following working day is an ordinary working day 
for wages grades employees that day shall be an 
ordinary working day for officers and an extra day 
accrued for subsequent clearance within the next 
succeeding four fortnightly periods as mutually 
agreed. 

A paid holiday or a day cleared in lieu of work on 
such day shall be the usual rostered hours for that 
day as provided in paragraph 1. 

Public holiday penalty at time and one half will 
apply on all ordinary time worked in accordance 
with paragraph 1. 

For the purpose of Clause 13 (5) (f) of the Award 
a day's pay means 7.6 hours at the 38 hour week 
hourly rate in the case of 38 hour week workers and 
7.5 hours at the 37'/i hour week hourly rate in the 
case of 37 Vz hour week workers. 

For the purpose of Clause 11 (1) (a) of the Award 
four weeks annual leave shall mean 18 days paid 
leave. 

For the purpose of long service leave as prescribed 
in Clause 15 of the Award, 13 weeks leave shall 
mean the usual rostered hours falling due during the 
period. 

For the purpose of Clause 16 (12) of the Award 
two weeks sick leave on full pay shall mean nine 
working days. Sick leave credited to an officer in his 
first year of service will be adjusted accordingly so 
that maximum credit does not exceed nine days. 

Shift Work. 
Week day shift work penalties shall apply to 

employees required to work on the rostered day off. 

Work Away. 
Officers required to work at other locations for 

relief purposes will be required to attend for work 
under the conditions in force at the temporary 
location. 

Entitlement to a rostered day off on a nine day 
fortnight basis or on a 19 day month basis will be 
determined according to the period of relief and the 
number of hours accrued in the cycle. 

RANGERS (National Parks). 
Award No. 17 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1121 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Department of 
Conservation and Land Management, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 26th day of November 1986. 

Ms S. Jackson on behalf of the applicant. 
Ms E. McAdam on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks to 
amend the Rangers (National Parks) Award 1982 by the 
inclusion of a classification to cover construction and 
maintenance work performed by employees, other than 
Rangers. 

There is agreement in principle between the parties on 
the inclusion of a classification but objection from the 
respondent to the applicant's claim. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, WA 
Branch seeks a variation to the Wages clause of the 
Award to provide for a "National Parks Worker 
(Maintenance)", being defined as "... a person 
appointed to carry out maintenance duties as directed in 
National Parks". The rates sought are those specified for 
a Construction and Maintenance Worker Grade III 
under the AWU (WA Government) Construction, 
Maintenance and Services Award 1984 (with the 
inclusion of the industry allowance of $13.20 per week). ' 
The applicant union also refers to the AWU Award for 
the payment of special rates and conditions for the 
proposed classification of National Parks Worker 
(Maintenance). 

In opposing the claim the respondent submits that a 
more exhaustive definition of a "Parks Maintenance 
Worker'' is required in order to comprehend the range of 
duties undertaken. This includes identification of Grades 
1, 2 and 3 workers [in line with the AWU (WA Govern- 
ment) Construction, Maintenance and Services Award 
1984]. A variation is proposed to the existing Contract of 
Service clause to specify weekly employment of these 
workers (as distinct from Rangers whose contract of 
service is fortnightly). A comprehensive amendment to 
the Special Rates and Conditions clause of the Rangers 
(National Parks) Award is put forward to mirror 
provisions in the AWU Award for duties involving the 
Parks Maintenance Workers in vermin, plant or noxious 
weed control and the use of pesticides. 

The Department of Conservation and Land Manage- 
ment (CALM) came into being in March 1985 with the 
amalgamation of the Forests Department and the 
National Parks Authority and the Wildlife Division of 
the Department of Fisheries and Wildlife. Employees 
performing construction and maintenance duties in the 
forestry operation are covered by the Australian 
Workers' Union and come under the AWU (WA 
Government) Construction, Maintenance and Services 
Award 1984. 

Several years ago an appointment was made by the 
then National Parks Authority for a worker to operate 
an incinerator at the Yanchep National Park. However, I 
was informed at this hearing that the incinerator was 
unsuitable and because of industrial problems, the duties 
initially envisaged for this employee were not performed. 
However, the worker has been engaged on construction 
and maintenance duties. These duties are said to be 
within the scope of those covered under the AWU Award 
and are comparable with those undertaken by Rangers 
except that the worker is specifically excluded from 
performing functions which would involve enforcement 
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of regulations and other contact with the public. It was 
with the agreement of the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, the registered organisation 
which has coverage of employees in this area of CALM's 
operations, that this worker is paid as a Ranger Grade 4 
under the Rangers (National Parks) Award. The 
employee at Yanchep is the only permanent construction 
and maintenance worker in the parks operation of 
CALM. However, from time to time with the availability 
of grants from the Commonwealth Government, CALM 
has provided employment for a number of construction 
and maintenance workers in National Parks under the 
Commonwealth Employment Programme (CEP). Again 
these workers have been paid wage rates in accordance 
with the Ranger Grade 4 classification. Where similar 
work is undertaken in CALM's forestry operations, 
wage rates are determined in accordance with classifica- 
tions of Grade 1, 2 or 3 construction and maintenance 
workers under the AWU Award. There was general 
agreement between the parties that the AWU wage rates 
would be included in the Rangers (National Parks) 
Award. This would facilitate movement of construction 
and maintenance workers between CALM's forestry and 
parks operations. However, the point of dispute between 
the applicant union and the respondent is the rate or rates 
to be included in the Award. 

For the Union's part, it sees the Construction and 
Maintenance Worker Grade III wage rate from the AWU 
Award as being appropriate. It argues that the necessity 
to vary the Award is in respect of the one permanent 
construction and maintenance worker at Yanchep 
National Park. The Grade III rate being appropriate to 
that worker in view of his experience, training and 
availability for fire fighting duties. Further the Union 
argues that all employees in the forests operations are 
receiving the Grade III rate after six months' employ- 
ment. The implication of this is that CEP workers in 
National Parks would be paid at this rate although the 
Union claims that if CALM is to undertake further CEP 
funded projects, negotiations on suitable wage rates and 
conditions for these employees should be undertaken. 

The respondent made it clear that, although the 
employee at Yanchep National Park will remain the only 
permanent construction and maintenance worker in the 
parks operation for the foreseeable future, submissions 
have been made for additional CEP funded projects. At 
the time of the hearing there were 20 employees under 
this scheme. 

On the basis of information submitted I find that I 
cannot confine the determination of this matter to an 
amendment to the Award to provide for the classifica- 
tion of "Park Maintenance Work" at Yanchep National 
Park alone. The classification provided must compre- 
hend the employment of CEP workers presently engaged 
and likely to be employed in future on construction and 
maintenance duties in the parks operation of CALM. 

It is important that CALM is able to function with a 
degree of flexibility with its construction and 
maintenance workforce in the areas of its parks and 
forests operations. No doubt occasions will occur when 
AWU members will be required to move from duties in 
forests to parks and the reverse for those workers 
covered by the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous WA 
Branch. It appears that the unions have reached an agree- 
ment on this eventuality. 

I am satisfied that it has been established that the range 
of duties performed by construction and maintenance 
workers in both areas of CALM's operations come 
within the scope of those identified in the AWU Award 
as Grade 1, 2 and 3. It is not as the applicant union 
claimed, that all employees are receiving the Grade 3 rate 
after six months. The respondent was able to demon- 
strate through the survey of duties required of CEP 
workers the appropriate rates and allowances which 
would have application in forests and parks under the 
AWU (WA Government) Construction, Maintenance 

and Services Award 1984. I propose to adopt the 
schedule submitted by the respondent for the purposes of 
wage rates and special rates and conditions. 

Referring again to the construction and maintenance 
worker at Yanchep National Park, from what was sub- 
mitted at the hearing, it would appear that the Grade III 
classification is appropriate to this worker. This would 
be subject to the satisfaction of the requirements with 
respect to the performance of fire fighting duties. I 
would expect that a review of this position would be 
carried out promptly and that the appropriate level, 
based on years of service within the classification, would 
be determined. However, I am also mindful of the review 
of Rangers' duties which is being undertaken by CALM 
and which is to be the subject of discussion with the 
applicant union. Whilst nothing determined in this 
hearing should impinge on those considerations, the 
unique position that this "permanent" employee 
occupies as part of the establishment at Yanchep 
National Park may warrant reconsideration when the 
review of the Rangers' career structure is completed. 

In the light of what I have determined, I direct the 
parties to prepare a schedule which will cover appro- 
priate definitions, a varition to the Contract of Service 
clause, the wage rates as submitted in the respondent's 
schedule and provisions for special rates and conditions 
for inclusion in the Rangers (National Parks) Award. 

Speaking to the Minutes will be listed if required after 
parties have submitted the schedule requested. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1121 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Department of 
Conservation and Land Management, Respondent. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Ms E. McAdam on behalf of the respondent the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Rangers (National Parks) Award No. 17 
of 1981 be varied in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period com- 
mencing on or after the 4th day of August 1986. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: After subclause (9) of this 

clause insert the following new subclause (10): 
(10) "Park Maintenance Worker" shall mean a 

construction and maintenance worker appointed as 
such who is responsible for maintaining facilities in 
a National Park under the direction of the Ranger in 
charge. 

"Grade 1" comprehends the following classes of 
work: axeman sapping, felling, logging or grubbing 
where the major portion of the bush to be cut is less 
than 30 centimetres in diameter; prescribed burning; 
culvert hand; metal or gravel spreading; planters 
(digging, holing, spot cultivation, planting); rubbish 
removal and disposal; picnic site maintenance; and 
employees not elsewhere specified. 

"Grade 2" comprehends, in addition to Grade 1 
duties, the following classes of work: fencepost 
splitting; firewood cutting; collecting and issuing of 
firewood. 
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"Grade 3" comprehends, in addition to Grades 1 
and 2 duties, the following classes of work: powder 
monkey assistant; jack hammerman or pneumatic 
hammer operator; fencer erecting fencing (with 
material other than saw timber such as post and rail 
or wire fencing); and means an employee with at 
least six months' experience, trained and available 
for fire fighting duties. 

"Vermin, plant or noxious weed employee" 
means an employee required to use spray materials, 
poisons and fumigants for the purpose of 
controlling vermin and noxious weeds and includes 
an employee trapping or snaring vermin and 
exterminating pests. 

2. Clause 6.—Contract of Service: Delete subclauses 
(1) and (3) of this clause and insert the following in lieu 
thereof: 

(1) (a) Except in the case of a casual employee the 
contract of service for all Ranger classifications shall 
be a fortnightly one terminable by two weeks' notice 
on either side, given on any working day, or, in the 
event of such notice not being given by the payment 
of two weeks' wages by the employer or the 
forfeiture of two weeks' wages by the employee. 

(b) All park maintenance worker classifications 
contracts of service shall be by the week, terminable 
by one week's notice on either side given on any 
working day, or, in the event of such notice not 
being given, by the payment of one week's wages by 
the employer or the forfeiture of one week's wages 
by the employee. 

(3) Notwithstanding the provision of subclause 
(1) (a) of this clause a period of notice of less or more 
than two weeks for all Ranger classifications may be 
given if mutually agreed to between employer and 
employee. 

3. Clause 17.—Wages: In subclause (1) immediately 
after "Mobile Rangers Grade 1" rates insert the 
following: 

Park Maintenance Worker Grade 1 $ 
1st year 277.30 
2nd year 280.50 
3rd year and thereafter 284.00 

Park Maintenance Worker Grade 2 
1st year 279.50 
2nd year 282.70 
3rd year and thereafter 285.90 

Park Maintenance Worker Grade 3 
1st year 296.80 
2nd year 300.00 
3rd year and thereafter 303.40 

Power Driven Portable Saw Operator and 
Vermin, Plant or Noxious Weed Employee 

1st year 298.20 
2nd year 301.60 
3rd year and thereafter 304.90 

Drivers of Motor Vehicles: 
Not Exceeding 1.2 Tonne Capacity 

1st year 314.20 
2nd year 317.50 
3rd year and thereafter 320.90 

Exceeding 1.2 Tonne Capacity but not 
Exceeding Three Tonne Capacity 

1st year 317.70 
2nd year 321.10 
3rd year and thereafter 324.30 

Exceeding Three Tonne Capacity but 
Under Six Tonne Capacity 

1st year . 322.00 
2nd year 325.40 
3rd year and thereafter 328.70 

4. Clause 20.—Special Rates and Conditions: After 
subclause (3) insert the following new subclauses (4), (5) 
and (6): 

(4) All employees, excluding Ranger classifica- 
tions whose rates of pay are specified in Clause 
17.—Wages, shall be paid an allowance of $13.50 
per week to compensate for the disabilities 
associated with the construction and maintenance 
industry. 

(5) The following conditions shall apply to park 
maintenance workers on vermin, plant or noxious 
weed control who are required to use a toxic 
substance. 

(a) Be informed by the employer of thehealth 
hazards involved and instructed in the 
correct and necessary safeguards which 
must be observed in the use of such 
materials. 

(b) The employee using such materials shall be 
provided with and shall use all safeguards 
as are required by the appropriate govern- 
ment authority or in the absence of such 
requirement such safeguards as are 
defined by a competent authority or 
person chosen by the Union and the 
employer. 

(c) The employee using toxic substances or 
materials of a like nature shall be paid 38 
cents per hour extra. Employees working 
in close proximity to employees so engaged 
shall be paid 31 cents per hour extra. 

(d) For the purposes of this subclause toxic 
substances shall include epoxy based 
materials and all materials which include 
or require the addition of a catalyst 
hardener and reactive additives or two 
pack catalyst system shall be deemed to be 
materials of a like nature. 

(6) (a) An employer who requires a park 
maintenance worker to use a pesticide shall: 

(i) Inform the employee of any known health 
hazards involved; and 

(ii) Ascertain from the Department of Health 
and Medical Services whether and, if so, 
what protective clothing or equipment 
should be worn during its use. 

(b) Pending advice from that department the 
employer may require the pesticide to be used if he 
informs the employee of any safety precautions 
specified by the manufacturer of the pesticide and 
instructs the employee to follow those precautions. 

(c) The employer shall supply the employee with 
any protective clothing or equipment required 
pursuant to paragraphs (a) and (b) of this clause 
and, where necessary, instruct him in its use. 

(d) An employee required to wear protective 
clothing or equipment for the purpose of this 
subclause shall be paid 38 cents per hour or part 
thereof while doing so unless the Union and the 
employer agree that by reason of the nature of the 
protective clothing or equipment the employee does 
not suffer discomfort or inconvenience while 
wearing it, or, in the event of disagreement, the 
Western Australian Industrial Relations 
Commission so determines. 

(e) An allowance is not payable under this clause 
if the Department of Health and Medical Services 
advise the employer in writing that protective 
clothing or equipment is not necessary. 
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Award No. 48 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 582 of 1986. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch, Union of Workers, Applicant and Kings 
Park Garden Restaurant and Others, Respondents. 

Final Order, 
HAVING heard Mr E. Fry on behalf of the applicant 
and Mr K. Farrell on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Restaurant, Tearoom and Catering 
Workers' Award No. 48 of 1978 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
1st day of November 1986. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (1) from this 

clause and insert in lieu thereof the following:— 

(1) Classifications (total wage per week) $ 

(1) Chef  297.80 
(2) Qualified Cook  273.80 
(3) Cook Employed Alone  259.80 
(4) Breakfast and/or Other Cooks .. 256.70 
(5) Bar Attendant  259.30 
(6) Head Waiter/Waitress  273.80 
(7) Head Steward/Stewardess   273.80 
(8) Hostess  273.80 
(9) Waiter/Waitress  252.60 

(10) Steward/Stewardess  252.60 
(11) Cashier   259.30 
(12) Counterhand  252.60 
(13) Kitchenhand    249.80 
(14) Laundress  249.80 
(15) Cleaner  249.80 
(16) Yardman  249.80 
(17) General Hand  249.80 

In addition to the wage rates prescribed in this 
subclause, a Waiter or Waitress who has completed 
an accepted course recognised by the Western 
Australian Tourism Industry Training Committee 
shall be paid an allowance of $5.00 per week. 

SALARIED STAFF WESTERN AUSTRALIAN 
INSTITUTE OF TECHNOLOGY. 

Award No. A25 of 1985. 

Order. 
HAVING heard Mr M.R. Kirkpatrick on behalf of the 
Applicant and Mr G.H. Cole on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, having 
satisfied itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and by consent, hereby orders — 

1. That the Salaried Staff Western Australian Institute 
of Technology Award 1985 as amended be further 
amended by:— 

(a) Deleting Clause 1.—Title and substituting therefor 
the following:— 

1.—Title. 
This Award shall be known as the "Salaried Staff 

Curtin University of Technology Award 1985" and 
shall supersede and replace the Salaried Staff (Non- 
Academic) Western Australian Institute of 
Technology Agreement No. 17 of 1979. 

(b) Deleting the word "Institute" wherever it occurs 
in:— 

Clause 12.—Contract of Employment, subclause 
(1) (v); Clause 14.—Hours of Duty, subclause (4); 
Clause 15.—Appointments and Promotions, sub- 
clauses (1) and (2); Clause 18.—Public Holidays, 
subclause (3); Clause 20.—Long Service Leave, sub- 
clauses (1) (i) and (6); Clause 28.—Christmas/New 
Year Closedown, subclause (1). 

and substituting therefor the word "University". 

(c) Deleting Definition (hi) "Council" in Clause 2.— 
Definitions, and substituting therefor the following:— 

(iii) "Council" means the Council of the Curtin 
University of Technology and includes such persons 
as are designated by the Council from time to time as 
duly authorised senior officers. 

(d) Deleting the word "Institute" in Clause 9.— 
Copies of Award and substituting therefor the word 
"Council". 

(e) Deleting Schedule C — Vehicle Allowance and 
substituting therefor the following:— 

Schedule C — Vehicle Allowance. 
Rate per kilometre. 

Area and Details 
Engine Displacement 
(in cubic centimetres) 

Over 
Over 1600- 1600cc 

2600cc 2600cc & under 
Metropolitan Area 28.6 25.6 21.4 
South West Land 

Division 29.3 26.2 21.9 
North of 23.5 degrees 

South Latitude 32.0 28.5 24.1 
Rest of the State 30.2 27.2 22.6 

(f) In Schedule D — Miscellaneous Allowances and 
Rates, Item 1 — Deleting the amount of "$2.00" and 
substituting therefor the amount of "$2.05"; and 

Item 6 — Deleting the amount of "$390.00" and 
substituting therefor the amount of "$449.10". 

2. That the foregoing amendments shall have effect on 
and from this day. 

Dated at Perth this 27th day of February 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 6 of 1987. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and Curtin 
University of Technology, Respondent. 
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SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) STATE. 

Award No. 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

INDUSTRIAL RELATIONS ACT 1979. 

Industrial Relations Act 1979. 
Section 40 Variation of Award. 

Shop, Distributive and Allied Employees' Association of 
Western Australia and Boans Limited and Others. 

Application No. 931 of 1986. 

Wholesale and retail employees 
Wholesale and retail trade. 

Before Commissioner Salmon at Perth. 
The 24th day of February 1987. 

Award variation — Allowance — Meal allowance — 
Claim granted — After hours allowance — 
Additional rates — Dismissed. 

THE COMMISSIONER: This is an application by the 
Shop Distributive and Allied Employees Association of 
Western Australia to amend the Shop and Warehouse 
(Wholesale and Retail Establishments — State) Award 
1977 No. 32 of 1976 in several respects. 

Conciliation conferences were held pursuant to section 
32 of the Act during which the parties agreed on a 
number of issues, some issues are held over and others of 
particular importance have been referred to a 
Commission in Court Session for determination. These 
reasons are about unresolved issues concerning the 
amount of money to be prescribed for meal allowances in 
Clause 12 (3), after hours allowances, Clause 28 (5) and 
additional rates for Saturday mornings and late night 
trading, Clause 29. 

The Union claims a meal allowance of $6.10 based on 
the range and kind of evidence considered appropriate 
for the purpose by Fielding C. when fixing an allowance 
in 1982 (63 WAIG221). In that case the Commission was 
required to determine the amount of an allowance for the 
first time since 1976 in somewhat different circumstances 
to those prevailing previously due to the introduction of 
late night trading. 

It was admitted on the Union's behalf in these 
proceedings that the amount claimed was an ambit 
claim, however, it was the Union's contention that I 
should not award an allowance of less than $5.30. 

The respondents object to the Union's claim on the 
grounds that the Wage Fixing Principles preclude an 
adjustment to meal allowances of the amount claimed 
based on comparative criteria of the kind relied on by the 
Union. First of all, they emphasised the fact that Fielding 
C. applied that criteria in 1982 before the Wage Fixing 
Principles came into operation and they contend that 
while his order arose from a perfectly proper exercise of 
power then it provides no warrant for raising a case on 
similar grounds today. Secondly, they contend that the 
Wage Fixing Principles necessarily limit the amount of 
meal allowance to $4.50, however, they have no 
objection to an order amending the award in which a 
meal allowance of this amount is prescribed. 

I have given full consideration to the respondents' 
submissions in the light of the material presented by the 
Union in support of its claim. I am also mindful of the 
Wage Fixing Principles and their importance in the 
Commission's general wage administrative function. 
Nevertheless, the principles do not require that claims be 
automatically rejected because they do not satisfy literal 
tests. The fact is that each claim must be determined 
according to its substantial merits and while the 
principles are part of the equity and substantial merit in 
each case, it is the balance of merit that counts. In my 
opinion, the present claim is one in which the balance of 

merit requires me to amend the award in the Union's 
favour notwithstanding the principles. The evidence 
shows that costs incurred by employees who must 
purchase meals are on average substantially higher than 
$4.50 and I believe it would be unfair to employees if I 
did not make an order for appropriate compensation. 
Furthermore, I am satisfied that no issue of public 
interest arises. 

Mr Bishop suggested that in 1982 Fielding C. had 
taken the average of meal allowances prescribed in the 
principal retail industry awards in the Northern Territory 
and the other States as the method of determining an 
allowance of $3.80 for Western Australia. However, 
$3.80 is precisely 80 per cent of $4.75, and $4.75 was the 
lowest average price for a two course meal as revealed in 
the evidence before him. Therefore, it is an equally valid 
suggestion that the Commissioner fixed the amount of 
allowance at 80 per cent of the lowest average price for a 
two course meal in consideration of the rule that meal 
allowances are "not intended to enable employees to 
recover the full cost of such a meal" (page 222). 
Obviously it is a risky business to theorise about the basis 
of the calculation used in the Commissioner's decision, if 
indeed a precise arithmetical calculation was used at all. 
In my opinion all that can be said is that the 
Commissioner found that a meal allowance of $3.80 was 
fair and reasonable in the light of all of the evidence 
before him. 

On this occasion I think I should accept the same range 
and kind of evidence as the most relevant and the best 
evidence on which to base a finding, but it is for me, 
acting independently, to weight the various parts of the 
evidence in determining an appropriate figure for a meal 
allowance in today's circumstances. The evidence in this 
case is different simply because it enables me to gauge 
how the amount of allowance determined in 1982 and 
since adjusted compares with the average prices for two 
course meals as purchased by shop assistants today. Of 
course I have in mind also the index figures presented and 
the evidence of meal allowances in other awards, but I 
think the value of that material is that it reveals general 
trends that provide a primary justification for reviewing 
the allowance. 

In my opinion the evidence to be accorded most weight 
is that showing meal costs actually incurred. According 
to the survey conducted amongst Union members, $6.21 
was the average amount spent on two course meals on the 
evening the survey was done. A smaller amount of $6.08 
was said to be the average amount usually spent on two 
course meals. I do not believe that $4.50 is an adequate 
meal allowance in the light of the survey results, however 
consideration must be given to the rule that some part of 
the meal cost should be carried by employees. In my 
opinion $5.10 is a fair and reasonable amount for a meal 
allowance and this figure will be prescribed in my order 
to amend the award. 

The Union's exhibit No. 13 shows that an after hours 
allowance of 20 cents was fixed in May 1973, adjusted to 
24 cents and 35 cents in December 1973 and July 1974 
respectively and finally adjusted to its present amount of 
38 cents in August 1975. The claim for an amount of 72 
cents is based on an adjustment made according to 
general wage movements that have occurred since 1975. 
Exhibit 14 is of similar kind to exhibit 13. It shows that 
there has been no variation to the other rates in issue 
since May 1978. Adjustments are then made according to 
general wage movements and new rates of $3.70, $3.00, 
$1.90 and $1.50 are arrived at. 

The Union makes no substantial submission in 
support of each claim and the essence of its case is that I 
should not, or could not, in equity prejudice employees 
by refusing to adjust their rates when they are not 
responsible for the Union's failure to ensure that these 
rates were kept up to date. Needless to say the 
respondents are not impressed with the claims or the case 
in support of them. They claim that the Union has not 
discharged the burden of its case and that it must fail. In 
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support of their argument the respondents refer me to a 
decision of my own in a case concerning the timber 
industry in 1985: 

The fact that the Union has not sought to vary the 
amounts prescribed over such a long period, when 
inflationary rates were very high, tends to support 
the respondent's view that increases in these areas 
are not justified or at least if there. is some 
justification it is for the Union to show it. Nothing 
was put to me by the Union that enables me to 
consider the claims made. 

(65 WAIG 497.) 
I have considered the Union's point on equity in 

connection with both parts of its claims but I have 
decided that the balance of equity falls on the 
respondents' side. Because of the Union's inactivity over 
such long periods, I think the respondents are entitled to 
question the validity of these rates as compensatory 
payments. Even if they do not go that far, the 
respondents are still entitled to an explanation from the 
Union as to why price movements and general wage 
movements are suddenly crucial material in support of 
the claims. This is not to say that I would disregard these 
factors in a case where substantial arguments are put in 
support of increased rates, but it will be obvious that by 
themselves they are not likely to be enough to carry the 
day, if indeed a claim is made and eventually it is argued 
before me. My decision is that the Union's claim in 
respect of Clauses 28 and 29 should be dismissed. 

The order I will now make in this case will be an 
interim order embodying amendments to the award that 
reflect the agreements reached between the parties, and 
also an amendment to Clause 12 (3) concerning the 
amount of meal allowance. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 931 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Boans Limited and Others, Respondents. 

Order. 
HAVING heard Mr S. Barton on behalf of the Applicant 
and Mr B.J. Cooke on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 261 of 1986, dated 23 July 1986, have 
been complied with, and partly by consent, hereby 
orders — 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 No. 32 of 
1976 as amended, be further amended in accordance 
with the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after 12 March 1987. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 43.—Special Provisions for Christmas 
1982 and New Year 1983, insert: 

44.—Union Notice Board. 
45.—Introduction of Change. 

2. Clause 6.—Definitions: Delete subclause (2) and 
insert in lieu the following:— 

(2) "Storeman" shall mean a worker performing 
one or more of the following duties: receiving, 
handling, storing, assembling, recording, 
preparing, packing, weighing and/or wrapping, 

branding, sorting, stacking or unpacking, checking, 
distributing or despatching or distributing goods in 
a shop, store or warehouse or delivering goods from 
a shop, store or warehouse for transit. Such duties 
shall include the use of computerised equipment 
where necessary. 

"Storeman Operator Grade 1" means a worker 
employed as such carrying out the duties of a 
storeman who is substantially required to operate 
the following mechanical equipment in the 
performance of his duties: 

(a) Ride-on power operated tow motor 
(b) Ride-on power operated pallet truck 
(c) Walk beside power operated high lift 

stacker 
"Storeman Operator Grade 11" means a worker 

employed as such carrying out the duties of a store- 
man who is substantially required to operate the 
following mechanical equipment in the performance 
of his duties: 

(a) Ride-on power operated forklift 
(b) High lift stacker 
(c) High lift stock picker 
(d) Power operated overhead traversing hoist 

3. Clause 12.—Meal Money: Delete this clause and 
insert in lieu the following:— 

(1) When a worker is required to continue 
working after the usual finishing time for more than 
one hour he shall be paid $5.10 for the purchase of 
any meal required. 

(2) Meal Money shall be paid prior to the meal 
period on the day upon which the overtime is to be 
worked. 

(3) Late Night Trading Meal Allowance — A 
worker who commences work prior to 4.30 p.m. on 
the day of late night trading and is required to work 
beyond 7.00 p.m. on that day shall be paid a meal 
allowance of $5.10. 

4. Clause 21.—Time and Wages Record: Delete sub- 
clause (3) (b) and insert in lieu the following:— 

(3) (b) The record shall be kept in date order so 
that the inspections referred to in subclauses (2) and 
(4) of this clause may be made with respect to any 
period in the six years from 1 March 1984. 

5. Clause 22.—Uniforms and Overalls: Delete this 
clause and insert in lieu the following:— 

(1) On or after the 1st day of January 1987, any 
employer who requires an employee to wear a 
uniform for the purpose of his or her employment 
shall supply such uniforms free of charge or pay for 
its purchase and such uniform shall remain the 
property of the employer. 

For the purpose of this clause a "uniform" shall 
mean any outer wearing apparel or part thereof 
including jumpers which is distinctive to the 
employer's business either by bearing an 
embroidered or other permanent form of logo or 
business name or being outer wearing apparel of 
identical style, cut or design, and colour for all of 
the employees required to wear such a uniform. 

(2) Should any dispute arise between the parties 
as to the wearing of uniforms and overalls, if such 
are required to be worn, the dispute however 
originating and any matter arising therefrom 
including the matter of the laundering of uniforms 
and overalls, shall be determined by the Board of 
Reference. 

6. Clause 28.—Wages, Part I: Immediately following 
subclause (d) (iii) insert new subclause (e):— 

(e) Storeman Operator Grade 1 $284.80 
Storeman Operator Grade 2 $289.40 
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7. Clause 28.—Wages, Part III: Delete subclause (1) 
(a) and (1) (b) and insert in lieu the following:— 

(1) (a) A worker required to operate a ride-on 
power operated two motor, a ride-on power 
operated pallet truck or a walk beside power 
operated high lift stacker in the performance of his 
duties shall be paid an additional 28 cents per hour 
whilst so engaged. 

(b) A worker required to operate a ride-on power 
operated fork lift, high lift stacker or high lift stock 
picker or a power operated overhead traversing 
hoist in the performance of his duties shall be paid 
an additional 40 cents per hour whilst so engaged. 

8. Clause 28.—Wages, Part III: Delete subclause (4) 
(a), (i), (ii) and (iii) and insert in lieu the following:— 

(i) Below zero degrees Celsius to - 20 degrees — 
43 cents per hour. 

(ii) Below — 20 degrees Celsius to - 25 degrees — 
48 cents per hour. 

(iii) Below -25 degrees Celsius — 55 cents per 
hour. 

9. Clause 31.—Other Provisions: Delete this clause 
and insert in lieu the following:— 

(1) No female shall be called upon to carry or lift 
more than 16 kilograms at any one time. 

(2) (a) It shall be part of employees' duties to 
perform cleaning functions incidental to their work. 
Without limiting the generality of the foregoing, the 
dusting of shelves and of stock, the sweeping up of 
string and wrapping around counters, the cleaning 
up of implements and fixtures used in the work, the 
cleaning (including vacuum cleaning) of the 
immediate work area and the cleaning of spillages 
and breakages, shall be so included. 

(b) An employee shall not be required to wet wash 
floors, clean lavatories, sweep pavements or clean 
the exteriors of windows other than for the removal 
of occasional defacements. 

(c) An employee shall not be required to carry out 
systematic cleaning duties which go beyond the 
incidential functions as outlined in paragraph (a) of 
subclause (2) of this clause. 

10. Clause 34.—Shift Work: Immediately following 
subclause (9) add a new subclause (10) as follows:— 

(10) The loading on the ordinary rates of pay for 
employees required to work permanent night shifts 
shall be 25 per cent of one fifth of the ordinary rate 
of pay prescribed by this award. 

11. Clause 43.—Special Provisions for Christmas 1982 
and New Year 1983: Immediately following this clause 
insert new Clause 44. 

44.—Union Notice Board. 
(a) An employer bound by this award shall permit 

a shop steward or an official from the Shop, 
Distributive and Allied Employees' Association of 
Western Australia, as the case may be to post formal 
Union notices, authorised by the General Secretary 
of the Union or his nominee upon an appropriate 
notice board. 

Any notice posted on a notice board not so signed 
by the General Secretary of the Union or his 
nominee may be removed by the employer. 

12. Clause 44.—Union Notice Board: Immediately 
following this clause insert new Clause 45:— 

45.—Introduction of Change. 
Employer's duty to notify 

(1) (a) Where an employer has made a definite 
decision to introduce major changes in production, 
program, organisation, structure or technology that 
are likely to have significant effects on employees, 
the employer shall notify the employees who may be 
affected by the proposed changes and the union. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 

the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 
Employer's Duty to Discuss Change 

(2) (a) The employer shall discuss with the 
employees affected and the union inter alia, the 
introduction of the changes referred to in subclause 
(1) hereof, the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised by 
the employees and/or their union in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to in 
subclause (1) (a) hereof. 

(c) For the purpose of such discussion, the 
employer shall provide to the employees concerned 
and their union, all relevant information about the 
changes including the nature of the changes 
proposed; the expected affects of the changes on 
employees and any other matters likely to effect 
employees provided that any employer shall not be 
required to disclose confidential information the 
disclosure of which would be inimical to the 
employer's interests. 

STATE RESEARCH STATIONS, AGRICULTURAL 
SCHOOLS AND COLLEGE WORKERS. 

Award No. 23 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 16 of 1987. 

Between Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Applicant 
and Hon Minister for Agriculture and Others, 
Respondents. 

Order. 
HAVING heard Mr M. Hall on behalf of the applicant 
and Mr K. Richardson on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the State Research Stations, Agricultural 
Schools and College Workers Award No. 23 of 1971 
be varied in accordance with the following Schedule 
and that such variation shaU take effect from the 
beginning of the first pay period commencing on or 
after the 2nd day of April 1987. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Between the numbers 

and titles 30.—Special Allowance and 31.—Junior 
Workers' add a new number and title as follows:— 

30A.—Herbicides and Pesticides Allowance. 
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2. Clause 3.—Area and Scope: Delete this clause and 
insert in lieu:— 

3.—Area and Scope. 
This award shall apply to all employees engaged in 

the calling mentioned herein employed by the 
respondents at establishments or on properties 
controlled by the Department of Agriculture, 
Agricultural Schools and Colleges under or 
operated by the Government of Western Australia 
throughout the State and by the Western Australian 
Institute of Technology at the Muresk Agricultural 
College. 

3. Clause 19.—Hours: Delete part (c) of subclause (2) 
and insert in lieu:— 

(c) The provisions of paragraph (b) of this 
subclause shall not apply to the classifications of:— 
Senior Agricultural Research Station Operative 
(Dairy) Grade 1; 
Agricultural Operative (Dairy) Grade 2; 
General Operative (Dairy. 

4. Clause 20.—Spread of Shifts: Delete subclause (2) 
and insert in lieu:— 

(2) The provisions of this clause shall not apply to 
the classifications of Senior Agricultural Operative 
(Dairy) Grade 1, Agricultural Operative (Dairy) 
Grade 2, General Operative (Dairy). 

5. Clause 23.—Camping Allowance: Delete this clause 
and insert in lieu:— 

23.—Camping Allowance. 
(1) Employees who are required to camp or live at 

the site of any work either by direction of the 
employer, or because no reasonable transport 
facilities are available to enable them to proceed to 
and from their homes each day, shall be paid a 
camping allowance of $75.60 for every complete 
week they are available for work. Such weekly 
allowance is to cover the disability of living in a 
camp, the cost of food and incidentals and any fares 
incurred at the weekend by men travelling away 
from camp to their homes and return, but an 
employee who is absent from duty without the 
employers approval on the working day 
immediately prior to or succeeding a weekend shall 
be paid as provided in the following sentence. 

If required to be in camp for less than a complete 
week, they shall be paid $10.80 per day, including 
any Saturday or Sunday if in camp and available for 
work on the working days immediately preceding 
and succeeding such Saturday and Sunday. 

(2) Provided however, where an employer, at his 
own cost provides the employee with a proper mess 
room and cooks the employees food free of charge, 
the allowance provided in subclause (1) hereof shall 
be reduced to $41.30 per week or $5.90 per day as 
the case may be. 

(3) Notwithstanding the provisions elsewhere 
prescribed in this clause, if an employer elects to 
provide full board and suitable lodgings, the 
allowances prescribed herein shall not be payable. 

(4) The above provisions do not apply to workers 
actually at Research Stations who are required to 
batch. 

6. Clause 26.—Definitions: Delete this clause and 
insert in lieu:— 

26.—Definitions. 
(1) "Senior Agricultural Operative Grade 1", 

"Senior Agricultural Operative (Dairy) Grade 1" 
shall mean a worker appointed by the employer who 
is competent and is required to work with a 
minimum of supervision in any area directly 
associated with research and farm management and 
includes operating, servicing, maintenance and 
modifying, according to specific instructions, farm 
machinery and equipment, maintaining records, 
testing, sampling, pest and weed control or any 

other work on specific projects required by the 
technical officers or as directed by the Research 
Station Manager and/or the Professional Officer. 

(2) "Agricultural Operative Grade 2" shall mean 
a worker called upon to carry out duties associated 
with the various activities of the Department of 
Agriculture and shall include the operating and 
servicing of farm machinery and equipment in 
addition to other work involved in primary 
agricultural production and research trials. 

(3) "Leading Hand" shall mean a worker other 
than a Head Stockman appointed by the employer 
and placed in charge of and who directs three or 
more other workers employed under this award. 

(4) "Farm Tradesman" shall mean a farm hand 
who has satisfactorily completed the approved 
apprenticeship in "farming" or who has been issued 
with an approved trade certificate or who provides 
proof satisfactory to the employer of such 
qualification or who has by other means achieved a 
standard of knowledge equivalent thereto and is 
appointed in writing as such by the employer. 

(5) "Head Stockman" shall mean a worker 
appointed as such by the Agricultural Department 
who is placed in charge of and who directs the work 
of other employees employed under this award. 

(6) "Tradesman Cook" shall mean a worker who 
has successfully completed a recognised apprentice- 
ship in cooking and who produces proof satisfac- 
tory to the employer of such qualification or who 
has by other means achieved a standard of 
knowledge equivalent thereto and is appointed in 
writing as such by the employer. 

7. Clause 27.—Wages: Delete this clause and insert in 
lieu thereof:— 

27.—Wages. 
A. First year of service. 
B. Second year of service. 
C. Third and subsequent years of service. 

"A" "B" "C" 
(1) Demonstrators 

(a) On appointment  344.00 348.70 352.70 
(b> After six months 

satisfactory service  356.40 361.30 365.40 
(2) Cooks 

(a) Chef (Muresk)  379.80 385.80 391.10 
(b) First Cook Narrogin and 

Cunderdin   347.60 351.90 355.30 
(c) First Cook, Others  326.70 331.20 335.00 
(d) Second Cook and Reliever . 304.30 308.60 311.90 
(e) Cook (Where only one is 

required)   308.90 312.80 316.50 
(0 Tradesman Cook (as 

defined)   355.90 361.90 366.30 
(3) (a) Housekeeper/Supervisor 

(Muresk)  320.20 323.60 327.00 
(b) Adult Domestic/Waitress .. 291.90 295.20 298.60 
(c) Kitchenhand   289.10 292.50 295.90 
(d) Pantryhand  289.10 292.50 295.90 
(e) Housemaid   289.10 292.50 295.90 

(4) Agricultural Operatives 
(a) Senior Agricultural 

Operative Grade 1 
(including all margins and 
allowances)  332.70 337.20 341.10 

(b) Agricultural Operative 
Grade 2  294.90 298.90 302.30 

<c) General Operative — 
(i) with less than 12 

months experience 266.10 
(ii) thereafter  287.50 291.40 294.70 

(d) Senior Agricultural (Dairy) 
Grade 1 (including all 
margins and allowances).... 349.40 343.10 358.20 

(e) Agricultural Operative 
(Dairy) Grade 2  309.40 313.50 317.20 

(0 General Operative 
(Dairy) — 
(i) with less than 12 

months experience 279.40 
(ii) thereafter   301.90 305.90 309.50 

(g) Farm Tradesman (as 
defined)   332.70 337.20 341.10 

(h) Head Stockman (Fox and 
Ord River Research 
Stations)   332.70 337.20 341.10 

(0 Stockman (Fox and Ord 
River Research Stations) .... 287.50 291.40 294.70 
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Provided that — 
(1) An employer may reclassify a General 

Operative or General Operative (Dairy) to the there- 
after rate at any time within the first 12 months if the 
said General Operative or General Operative (Dairy) 
has reached the required level of competence. 

(2) Where Agricultural Operatives are required to 
exercise trade skills not provided for in this award an 
allowance equal to the appropriate tradesmans rates 
as prescribed in the Engineering Government Award 
Nos. 29, 30, 31 of 1961 and 3 of 1962 or the Building 
Trades Government Award No. 31A of 1966 shall 
be paid for the time so spent. 

(3) Where a worker, other than one designated as 
a Senior Agricultural Operative Grade 1 or a Senior 
Agricultural Operative (Dairy) Grade 1, is 
appointed by the employer as a leading hand, then 
that worker shall be paid an allowance of $14.30 per 
week extra. 

8. Clause 28.—Minimum Wage: Delete this clause and 
insert in lieu:— 

28.—Minimum Wage. 
(1) Notwithstanding the provisions of Clause 

27.—Wages of this award no adult employee shall 
be paid less than $247.20 (inclusive of the 
Government Employees Services and Supplemen- 
tary Payment) as ordinary rates of pay in respect of 
the ordinary hours of work prescribed in this award. 

(2) Where a minimum rate of pay is applicable to 
an employee for work in ordinary hours the same 
rate shall be applicable to the calculation of 
overtime penalty rate, payment during sick leave 
and annual leave and for all other purposes of this 
award. 

9. Add a new Clause 30A.—Herbicides and Pesticides 
Allowance as follows:— 

30A.—Herbicides and Pesticides Allowance. 
(1) An employer who requires an employee to use 

a pesticide shall: 

(a) inform the employee of any known health 
hazards involved and 

(b) ascertain from the Department of Health 
and Medical Services whether and, if so, 
what protective clothing or equipment 
should be worn during its use. 

(2) Pending advice from the department, the 
employer may require the pesticide to be used if he 
informs the employee of any safety precautions 
specified by the manufacturer of the pesticide and 
instructs the employee to follow those precautions. 

(3) The employer shall supply the employee with 
any protective clothing or equipment required 
pursuant to paragraph (1) or (2) and, where 
necessary, instruct him in its use. 

(4) An employee required to wear protective 
clothing or equipment for the purpose of this 
subclause shall be paid 38 cents per hour or part 
thereof while doing so unless the union and the 
employer agree that by reason of the nature of the 
protective clothing or equipment the employee does 
not suffer discomfort or inconvenience while 
wearing it, or in the event of disagreement, the. 
Registrar so determines. 

(5) An allowance is not payable under this clause 
if the Department of Health and Medical Services 
advise the employer in writing that protective 
clothing or equipment is not necessary. 

10. Clause 31.—Junior Workers: Delete this clause 
and insert in lieu:— 

31.—Junior Employees. 
(1) (a) The minimum rate of wage payable to 

Junior Employees engaged in a classification 
prescribed by Clause 27.—Wages of this Award 

shall be the following percentage of the prescribed 
wage for an adult worker doing the same class of 
work: 

% 
Under 17 years of age 60 
17 to 18 years of age 70 
18 to 19 years of age 80 
At 19 years of age 100 

(b) Provided that junior employees appointed to 
the calling of General Operative or General 
Operative (Dairy) the following shall apply: 

(i) On appointment, the percentage is related 
to either the less than 12 months 
experience or the thereafter rate contained 
in Column A of Clause 27 depending upon 
the employee's experience within the 
industry. 

(ii) Junior employees appointed with a rate 
being a percentage of the thereafter rate 
shall proceed through the age range of 
percentages in (1) (a) of this clause with the 
percentage always related to the thereafter 
rate contained in Column A of Clause 27. 

(iii) Junior employees appointed with a rate 
being a percentage of the less than 12 
months experience shall proceed through 
the age range of percentage in (1) (a) of this 
clause with the percentage applied to the 
less than 12 months experience rate in 
Column A of Clause 27. Upon satisfying 
the criterion of 12 months experience the 
percentages are applied to the thereafter 
rate in Column A of Clause 27. 

(iv) At 20 years of age employees with 12 
months experience or more service 
advance to the rate provided in Column B • 
of Clause 27. 

(2) No deduction for quarters shall be made from 
juniors' wages should it be possible for them to 
make arrangements for lodgings as well as board 
with one of the married farm hands employed by the 
employer at Research Stations or Institutions. 

11. Clause 33.—Mixed Functions: Delete this clause 
and insert in lieu:— 

33.—Mixed Functions. 
Where an employee is directed to do and does on 

any one day for a time exceeding two consecutive 
hours in the aggregate, work for which a higher rate 
is prescribed under this Award than for other work 
done by him on that day, he shall be paid at not less 
than the higher rate for all work done by him on that 
day. 

SUPERMARKET AND CHAIN STORES 
(Western Australia) WAREHOUSE. 

Award No. A26 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 86 of 1987. 

Between the Shop Distributive and Allied Employees 
Association of Western Australia, Applicant and 
Coles-Myer Limited and Others, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the Appli- 
cant and Mr D.M. Jones on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the requirements in the Reasons in the 
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Commission in Court Session in 1195 of 1986 have been 
complied with, and by consent, hereby makes the 
following order in the terms of the attached schedule. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This order shall be known as the "SDA Major 

Retailers and Wholesalers Superannuation Order". 

2.—Parties. 
This order shall be binding on the Shop, Distributive 

and Allied Employees' Association of Western 
Australia; its members; Woolworths (WA) Ltd; Coles- 
Myer Ltd; Boans, a division of Myer Stores Ltd, 
(incorporated in Victoria), and Foodland Associated 
Ltd, in respect of persons employed in distribution 
centres (and in the case of Foodland Associated Ltd, 
"Cash and Carry Warehouses") under the following 
Awards: 

(a) Supermarkets and Chain Stores (Western 
Australia) Warehouse Award 1982. 

(b) Foodland Associated (Ltd) (Western Australia) 
Warehouse Award 1982. 

(c) The Shop and Warehouse (Wholesale and 
Retail Establishments) State Award 1977 (No. 
32 of 1976). 

3.—Payment. 
(a) Each of the companies listed in 2 above shall pay a 

contribution of $11.30 per week for each eligible full- 
time employee. The first payment of $5.65 shall accrue 
one month after this Order has been ratified by the 
Western Australian Industrial Relations Commission 
and payments at this rate shall continue for a period of 
six months. 

Thereafter increased payments shall be made at the 
full rate as derived from the formula outlined in Clause 7 
of this Award. 

All full-time employees with six months' service prior 
to the date of ratification shall be eligible for these 
contributions. Other full-time employees upon attaining 
six months' service shall become eligible back-dated to 
their date of commencement, but not earlier than the 
date of ratification. 

(b) Casual employees upon accumulating 26 weeks in 
which they have had a start will become eligible for the 
payment back-dated to the date of their engagement, but 
not earlier than one month after the date of ratification 
of this award. Payment for casual employees shall be 
made on this basis of $11.30 for each 38 hours worked. 

(c) The contribution for junior employees shall be a 
pro rata percentage of $11.30 in the proportion that 
junior rates bear to senior rates. 

(d) Contributions for all eligible employees shall be 
made monthly. 

"Approved" means approved by the Occupational 
Superannuation Commission. 

6.—Period of Order. 
(a) This Order shall remain in force for a period of two 

years from the date of ratification by the Industrial 
Relations Commission. 

(b) Except as provided otherwise, the formula 
expressed in Clause 7 shall not be altered, although 
changes to the weekly rates which form the basis of the 
'formula will result in a corresponding change to 
superannuation payment which derives from its 
application. 

(c) Notwithstanding the provisions of paragraph (b) 
hereof, the formula expressed in Clause 7 shall be 
reviewed by the parties in the event that Coles-Myer 
Distribution Centre of Canning Vale changes its shift 
work operations. In the event that such a review results in 
a reduction of the superannuation payment derived from 
the application of the new formula, the employer shall 
not reduce the superannuation payment derived from the 
application of the old formula, rather the superannua- 
tion payment will be held constant until the new formula 
produces a superior payment. 

(d) In the event of any disputes arising from this 
agreement, the matter shall be referred to the Western 
Australian Industrial Relations Commission. 

7.—Formula. 
The formula and the "basket" of classifications used 

to calculate the amount of a three per cent superannua- 
tion payment is: 
Day Shift 
Storeman after 12 months' service $316.70 
Storeman (Power pallet lifter) after 

12 months'service $321.50 
Forklift Operator after 12 months' service $326.30 
Leading Hand $339.80 
Night Shift 
Storeman after 12 months' service $364.21 
Storeman (Power pallet lifter) after 

12 months' service $369.73 
Forklift Operator after 12 months' service $375.25 
Leading Hand $390.77 
Afternoon Shift 
(With ordinary hours on Sunday) 
Storeman after 12 months' service $418.04 
Storeman (Power pallet lifter) after 

12 months' service $424.38 
Forlift Operator after 12 months' service $430.72 
Leading Hand $448.53 
TOTAL $4 525.93 
Average $377.16 
Three per cent of average $11.30 

4.—Double Counting. 
It is agreed by the parties that there will be no double 

counting with respect to community movements in the 
area of the three per cent superannuation order. 

5.—-Fund. 
Eligible employees shall have the right to choose in 

respect of this award between the Clerical, Administra- 
tive and Retail Employees Superannuation Plan 
established by the Shop, Distributive and Allied. 
Employees' Association and the Federated Clerks' 
Union of Australia or an approved company 
superannuation plan. 

TOOL AND MATERIAL STOREMEN 
(Education Department). 
Award No. 24 of 1974. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1123 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Applicants and Hon Minister for 
Education, Respondent. 
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Order. 
HAVING heard Dr J. Crouch on behalf of the Austra- 
lasian Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch and the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Mr J. 
Ross on behalf of the respondent, and by consent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Tool and Material Storemen (Education 
Department) Award No. 24 of 1974 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
18th day of March 1987. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: After the number and 

words 22.—Wages add the number and words 
23.—Leave to Attend Union Business. After the number 
and words 23.—Leave to Attend Union Business, add 
the words "First Schedule — Memorandum of 
Agreement". 

2. Clause 6.—Hours: After paragraph (a) of subclause 
(1) add the following new subclause (b):— 

(1) (b) Except as provided elsewhere in this 
Award, the ordinary working hours shall be an 
average of 38 per week, to be worked in accordance 
with the following provisions:— 

(i) Four Week Cycle: The ordinary working 
hours shall be worked in a 20 day, four 
week cycle, Monday to Friday inclusive, 
with 19 working days of eight hours each 
between the hours of 7.00 a.m. and 6.00 
p.m., with 0.4 of one hour on each day 
worked accruing as an entitlement to take 
the fourth Monday in each cycle as a day 
off, paid for as though worked; or 

(ii) The ordinary working hours shall be 76, 
worked over nine days per fortnight, 
exclusive of Saturdays and Sundays, 
between the hours of 7.00 a.m. and 6.00 
p.m., with the 10th day to be taken as an 
unpaid rostered day off. 
By agreement between the unions and the 
employer, the daily hours of work shall be 
of equal duration for the nine working 
days or, alternatively, may be varied to suit 
the requirements of the employer. 

3. Clause 12.—Public Holidays: Delete subclause (3) 
of this clause and insert in lieu:— 

(3) (a) When a worker is off duty owing to leave 
without pay or sickness, including accidents on or 
off duty, except time for which he is entitled to claim 
sick pay, any holiday falling during such absence 
shall not be treated as a paid holiday. Where the 
worker is on duty or available on the working day 
immediately preceding a holiday, or resumes duty, 
or is available on the working day immediately 
following a holiday, as prescribed in this clause, the 
worker shall be entitled to a paid holiday. 

(b) Where a public holiday falls on a rostered day 
off duty, as prescribed in Clause 6.—Hours, in the 
case of day workers the following working day shall 
be observed in lieu of the rostered day off and, in the 
case of shift workers, at a mutually convenient time 
within the following fortnight cycle. 

4. Clause 13.—Annual Leave: Delete and replace 
subclauses (1) and (4) (a) and add new subclauses (11) 
and (12) as follows:— 

(I) (a) Except as hereinafter provided a period of 
152 hours' leave, with payment of ordinary wages as 
prescribed, shall be allowed annually to a worker by 
his employer after a period of 12 months' 
continuous service with such employer and any 
period of leave taken will be adjusted on the basis of 
hours normally worked. 

(b) In respect of workers who work a 19 day four 
week cycle with the 20th day being taken as a 
rostered day off, the calendar year will be divided 
into 13 20 day work cycles. During the year 
employees will be required to take one period of 
their annual leave to include the rostered day off 
duty for that particular work cycle. There will be no 
additional pay or leave in lieu of that rostered day 
off. 

(4) (a) If, after one month's continuous service in 
any qualifying 12 months' period a worker lawfully 
leaves his employment or his employment is 
terminated by the employer through no fault of the 
worker, the worker shall be paid 2.92 hours' pay at 
his ordinary rate of wage in respect of each 
completed week of continuous service in that 
qualifying period except that, in the case of a worker 
referred to in subclause (10) (b) hereof, he shall be 
paid 3.65 hours' pay at that rate in respect of each 
completed week of continuous service. 

(II) Any annual leave entitlment accumulated by 
a worker at the date of introduction of a 38 hour 
week shall be adjusted in hours in the ratio of 38 to 
40. 

(12) When taking annual leave, if a worker's 
entitlement expires part way through a day, the 
worker shall have the option of either resuming duty' 
for the full day or taking the balance of that day as 
approved leave without pay. 

5. Clause 14.—Sick Leave: Add new paragraph (d) to 
subclause (1), re-number subclause (5) as (7) and add new 
subclauses (5) and (6) as follows:— 

(1) (d) Sick leave shall not be granted in 
substitution for a rostered day off duty prescribed 
by Clause 6.—Hours of this Award. 

(5) (a) A worker shall accrue an entitlement per 
day of 0.4 of an hour whilst on sick leave towards 
the rostered day off as prescribed by subclause (1) 
(b) (i) of Clause 6.—Hours of this Award. However, 
the sick leave entitlement shall be debited by eight 
hours for each day of such absence. 

(b) The sick leave entitlement of a worker who 
works a nine day fortnight in accordance with 
subclause (1) (b) (ii) of Clause 6.—Hours shall be 
adjusted on the basis of the ordinary hours which he 
would have worked each day had the sickness not 
occurred. 

(6) Any sick leave entitlement accumulated to a 
worker at the date or introduction of a 38 hour week 
shall be adjusted in hours in the ratio of 38 to 40. 

6. Clause 15.—Long Service Leave: Delete this clause 
and insert in lieu:— 

(1) The conditions governing the granting of long 
service leave to Government wages workers 
generally shall apply to the workers covered by this 
award. 

(2) For the purposes of subclause (1) hereof, 13 
weeks' leave shall mean 494 hours' leave. 

(3) Any long service leave accrued to an employee 
as at 25 April 1982 shall be adjusted in hours in the 
ration of 38 to 40. 

(4) In taking leave, if an employee's leave entitle- 
ment expires part way through a day, the employee 
shall have the option of resuming duty for that full 
day or taking the balance of the day as approved 
leave without pay. 
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(5) Provided that these conditions shall not apply 
to workers referred to in Clause 8.—Casual 
Workers and 9.—Part-Time Workers of this award. 

7. After Clause 22.—Wages add the following new 
subclause:— 

23.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee — 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a union nominated representative 

of the employees, is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union 
meetings, preliminary negotiations or 
industrial hearings; 

(iv) who, as a union nominated representative 
of the employees, is required to attend 
joint union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved — 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made -between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

8. After Clause 23.—Leave to Attend Union Business 
add the following new schedule. 

First Schedule — Memorandum of Agreement. 
The following provisions relating to Hours of 

Work are agreed between the parties. 
(1) Workers' Compensation — 20 Day Work 

Cycle: 
(a) Where an employee is on workers' 

compensation for periods for less than one 
complete 20 day work cycle, such 
employee will accrue towards and be paid 
for the succeeding rostered day off 
following such leave. 

(b) An employee will not accrue rostered days 
off for periods of workers' compensation 
where such period of leave exceeds one or 
more complete 20 day work cycles. 

(c) An employee is on workers' compensation 
for less than one complete 20 day work 
cycle and a rostered day falls within the 
period, the employee will not be re- 
rostered for an additional day off. 

(2) For employees working the 20 day work cycle 
there will be no rostered days off duty applicable 
whilst on leave without pay, nor shall any credit 
accumulate for such periods of leave. 

(3) Weekly allowances as prescribed in the Award 
shall not be reduced as a result of the "rostered day 
off" occurring in any particular week. 

(4) Due to the operational requirements of the 
employer, employees may accumulate the rostered 
days off which will be taken as days in lieu during 
school vacation periods or another mutually agreed 
period. The employer and employee will mutually 
agree as to when the days in lieu of the rostered days 
off will be taken however, such leave will be taken 
subject to the routine maintenance requirements of 
the employer. 

All leave in lieu of the rostered days off will be 
taken as full day credit entitlements. An employee 
will not be entitled to such leave on a pro rata credit 
basis. 

Any dispute concerning the taking of leave in lieu 
of the rostered days off will be referred to a meeting 
of the employer and the Union concerned. 

Should an employee be required to work during 
such periods of leave no overtime will be paid and 
the employee by agreement with the employer will 
be re-rostered off duty at a mutually convenient 
period. 

(5) The following trade-offs shall apply: 
(a) There shall be no afternoon tea breaks. 
(b) Except where exceptionally dirty work has 

been performed no formal washing up 
time at the completion of the day's work 
shall apply. 

(c) In order to service students requiring tools 
from a store on the storeman's rostered 
day off, the employer may require another 
suitably qualified storeman to provide 
such service provided he is not engaged in 
servicing the requirements of students 
from his own store. 

WESTERN AUSTRALIAN ALCOHOL AND DRUG 
AUTHORITY ADMINISTRATIVE, CLERICAL 

AND GENERAL OFFICERS, SALARIES, 
ALLOWANCES AND CONDITIONS. 

Agreement No. 6 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 47 of 1986. 

Between the Civil Service Association of Western 
Australia Incorporated, Applicant and Western 
Australian Alcohol and Drug Authority, 
Respondent. 

Order. 
HAVING heard Mr K.H. Dodd on behalf of the Appli- 
cant and Mr G.C. Edwards on behalf of the Respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 261 of 1986, dated 23 July 1986, have been complied 
with, and by consent, hereby orders — 

That the Western Australian Alcohol and Drug 
Authority Administrative, Clerical and General 
Officers, Salaries, Allowances and Conditions 
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Agreement No. 6 of 1984 as amended, be further 
amended in accordance with the following Schedule 
with effect on and from 16 May 1986. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof:— 
6.—Hours of Duty. 

(a) The ordinary hours of attendance at work to 
be observed by officers shall be 37.5 per week to be 
worked between the hours of 8.15 a.m. and 4.30 
p.m. on five days per week, Monday to Friday, with 
a break of 45 minutes for luncheon. 

Provided that the Authority by written 
instruction may vary the time of attendance because 
of the circumstances of public business or because 
of the nature of the duties of an officer or class of 
officer. The Association shall be supplied with a 
copy of such instruction on request. 

Provided also that where hours are so varied they 
shall not prescribe ordinary working hours in excess 
of 37.5 in a week, subject to subclause (2) hereof. 

(b) (i) By agreement between the Authority and 
the Association the hours of attendance of 
an officer may be varied so that the hours 
of an officer may be varied so that the 
hours of attendance shall not exceed an 
average, 75 hours per fortnight, over a 
nominated 12 week period. The hours of 
attendance shall be worked in accordance 
with an agreed roster. 

(ii) The roster may allow the hours of 
attendance to be worked by way of shifts 
for which payment shall be a 
proportionate amount of the rate provided 
by subclause (2) (b) of Clause 8.— 
Allowances of this Agreement as the 
number of hours worked in the shift bears 
to 7.5. 

(iii) The Overtime provisions prescribed by 
Clause 8.—Allowances shall only apply to 
hours worked beyond the rostered hours. 

AWARDS/AGREEMENTS — 
Application for variation — 

no variation resulting — 

CLERKS (Credit and Finance Establishments). 
Award No. 16 of 1952. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 98 of 1985. 

Between Perth Building Society and Others, Applicants 
and the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

DEPARTMENT OF COMMUNITY WELFARE 
INSTITUTION OFFICERS ALLOWANCES 

AND CONDITIONS. 
Award No. 3 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 32 of 1986. 

Between the Civil Service Association of Western 
Australia (Inc), Applicant and the Hon Minister for 
Community Services, Respondent. 

Order. 
HAVING heard Mrs J. Drimatis on behalf of the Appli- 
cant and Mr J. Flood on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of October 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

IRON ORE PRODUCTION AND PROCESSING 
(Mt Newman Mining Co Pty Ltd). 

Award No. A29 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1159 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
and Others, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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PUBLIC AUTHORITIES SALARIES. 
Award No. PSA A3 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 59 of 1986. 

Between the State Government Insurance Commission, 
Applicant and the Civil Service Association of 
Western Australia (Inc), Respondent. 

Order. 
HAVING heard Mr J. Miller on behalf of the Applicant 
and Mr K. Dodd on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

SALT PRODUCTION AND PROCESSING 
DAMPIER SALT (Operation) PTY LTD — 

DAMPIER AND LAKE McLEOD. 
Award No. A12 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1292 of 1986. 

Between Dampier Salt (Operations) Pty Ltd, Applicant 
and Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
WHEREAS today the applicant sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 6th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SALT PRODUCTION AND PROCESSING 
DAMPIER SALT (OPERATIONS) PTY LTD — 

DAMPIER AND LAKE MCLEOD. 
Award No. A12 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 415 of 1987. 

Between Dampier Salt (Operations) Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

67 W.A.I.G. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) STATE. 

Award No. 32 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 711 and 712 of 1986. 

Between Pharmacy 777 and Others, Applicants and the 
Shop, Distributive and Allied Employees' 
Association of Western Australia and Salaried 
Pharmacists' Association Western Australian 
Union of Workers, Respondents. 

Before Mr Commissioner O.K. Salmon. 
The 7th day of November 1986. 

Mr R.H. Gifford on behalf of the Applicants. 
Mr T.M. Bishop and Mr J.D. Kirwan on behalf of the 

Respondents. 

Reasons for Decision. 
THE COMMISSIONER: These are applications by 
Pharmacy 111 and others for orders under which certain 
conditions of employment will apply to new employees in 
pharmacies operated by members of the Night Chemists' 
Association, notwithstanding that these conditions 
would be contrary to the terms of the Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977, and the Retail Pharmacists Award 1966. 

Although not identical, the orders sought are similar in 
substance and it will suffice for the purpose of these 
reasons if I set out the claim in No. 711 of 1986 which 
concerns the Wholesale and Retail Establishments area. 
It is in these terms: 

Schedule. 
In lieu of the provisions contained in Clauses 7 (7) 

(a), 9 (1), 9 (4),-10 (1), 10 (3), 10 (6), 10 (8), 10 (9), 28 
Part III (5), 29 and 29A of the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
1977 No. 32 of 1976 as amended, the following 
provisions shall apply to employees who, on or after 
the date of this Order, become employed by a 
pharmaceutical chemist who is, or is eligible to be, a 
member of the Night Chemists' Association and 
who is bound by the award in relation to that 
employment, namely: 

(1) (a) The ordinary hours of work shall be 38 per 
week to be worked between 8.00 a.m. and 11.00 
p.m. on any dayof the week. 

(b) No employee shall be required to work more 
than 12 ordinary hours, exclusive of meal periods, 
on any such day. 

(2) (a) Work performed in ordinary hours on 
Saturday or Sunday shall be payable at a loading of 
25 per cent, in addition to the ordinary rate pre- 
scribed by the award. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(b) Work performed in ordinary hours between 
6.00 p.m. and 11.00 p.m. on Monday to Friday 
inclusive, shall be payable at a loading of 15 per 
cent, in addition to the ordinary rate prescribed by 
the award. 

(3) Overtime shall be payable in respect of time 
worked beyond 38 hours in any week at the rate of 
time and a half for the first 10 hours and double time 
thereafter. 

The applicants see support for their claims in the 
public interest factor and they point out that they are 
providing an essential service to the public by choosing to 
remain open during the course of evenings and 
weekends. Moreover, this trading is not a legislative 
requirement but something taken up by themselves 
because they believe there is an expectation in the 
community that a need will be satisfied. However, the 
applicants fear that this essential service is being 
inhibited by the level of penalty rates in operation and 
they believe relief in the form claimed is desirable, 
appropriate and fair in all of the circumstances. 

The respondent unions vigorously oppose the claims 
and they are joined by the Trades and Labor Council in 
their opposition. The respondents and the Council rely 
on the Commission's Wage Fixing Principles and they 
raise the point of no case to answer. 

Dealing first of all with the subject of public interest, I 
think the best and fairest way to determine this issue is to 
accept that the applicants' case in this respect is one of 
substance and then, because the wage fixing principles 
are also a matter of public interest, enquire where the 
balance of substantial merit lies. I observe at the outset 
that this balance is determined on a preponderance of 
probabilities. 

As a member of the Commission in Court Session in 
application No. 888 of 1986 (not yet reported), I said that 
the wage fixing principles raise the public interest as an 
issue because they are part and parcel of the Commis- 
sion's policy in its general administration of industrial 
relations throughout the State and this policy can be 
destabilised by allowing changes to conditions which are 
likely to raise serious doubts about it efficacy and 
fairness in all cases. I adhere to these views; and I must 
say that while I accept that the applicant may raise the 
public interest in support of its own cause, it is a hopeful 
submission indeed, given the weight of the public interest 
factor contained in the principles. 

Essentially, the applicants argument is one concerning 
capacity to pay the wages bill incurred by utilising the 
number of employees considered necessary to provide a 
public service during extended trading hours. I have 
already accepted that there is some substance in this 
argument, however, I do not think it is an argument of 
sufficient strength to carry the day because the support- 
ing testimony was presented in the most general terms 
providing no means of comparing wage costs, profits and 
the proposed remedies with any reasonable degree of 
certainty. 

It was also said on behalf of the applicant that the 
wage fixing principles would not be breached should the 
claims be granted, because the lower rates proposed 
would apply to new employees only. The converse of this 
proposition is that the wage fixing principles would not 
be breached if higher wages were claimed and prescribed 
for new employees in sections of the industry where 
trading is unusually bouyant and profits are high. 
Neither employers or employees or their organisations 
could reasonbly be expected to accept these propositions 
as workable. The adoption of either by the Commission 
would be fraught with danger and not likely to be in the 
interests of anyone. 

There is a fundamental principle involved in this part 
of the applicants' argument which limits discrimination 
in respect of different terms and conditions of employ- 
ment as between employees of the same employer to 
cases of justifiable discrimination due to the inherent 
requirements of the work performed. The relevant 

convention of the international labour organisation on 
this principle has been ratified by the Australian 
Government and it is the justification and basis for 
recent State legislation. I do not think it would be in the 
public interest to disregard the general trend of policy 
indicated by the developments to which I refer. It follows 
that the principle of non-discrimination has an important 
role in my rejection of the applicants' submission. 

As to employees advantage, one of two factors 
mentioned in the de facto wage fixing principle, what I 
said in application No. 888 of 1986 applies generally in 
the present case. Furthermore, the non-discrimination 
principle is also highly relevant in connection with 
employee advantages. Moreover, I have it in mind that 
the Australian Conciliation and Arbitration Commission 
is about to commence hearing a case which is most likely 
to be of crucial importance in future wage fixing policy in 
Western Australia. I think it would be unwise to hear the 
applicants' full case in these circumstances. 

My decision will be that both applications be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 711 of 1986. 

Between Pharmacy 777 and Others, Applicants and the 
Shop, Distributive and Allied Employees' 
Association of Western Australia, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of 
Pharmacy 777 and Others and Mr T.M. Bishop on behalf 
of the Shop, Distributive and Allied Employees' 
Association of Western Australia and also on behalf of 
the Trades and Labor Council of Western Australia, 
intervening, I the undersigned member of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers conferred on me by the Industrial 
Relations Act 1979, do hereby order — 

That the claim in Application No. 711 of 1986 be 
dismissed. 

Dated at Perth this 20th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 712 of 1986. 

Between Pharmacy 777 and Others, Applicants and 
Salaried Pharmacists' Association Western 
Australian Union of Workers, Respondent. 

Order. 
HAVING heard Mr R.H. Gifford on behalf of 
Pharmacy 111 and Others and Mr J.D. Kirwan (and with 
him Mr S.G. Ellis) on behalf of the Salaried Pharmacists' 
Association of Western Australian Union of Workers, 
and Mr T.M. Bishop on behalf of the Trades and Labor 
Council of Western Australia, intervening, I the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979, do hereby order — 

That the claim in Application No. 712 of 1986 be 
dismissed. 

Dated at Perth this 20th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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A WARDS/ACRE EME NTS — 
Interpretation of — 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1331 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Robe River Iron Associates, Respondent. 

Before Commissioner S.A. Kennedy. 
The 24th day of December 1986. 

Mr D. Stone (of Counsel) appeared on behalf of the 
Applicants. 

Mr H. Dixon (of Counsel) appeared on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia; Australian Workers' Union West 
Australian Branch, Industrial Union of Workers; 
Electrical Trades Union of Workers of Australia (West 
Australian Branch), Perth; the Federated Engine 
Drivers' and Firemen's Union of Workers of Western 
Australia; the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial Union 
of Workers; the Plumbers and Gasfitters Employees 
Union of Australia, West Australian Branch, Industrial 
Union of Workers; and the Operative Painters and 
Decorators Union of Australia, West Australian Branch, 
Union of Workers for interpretation of an agreement 
pursuant to section 46 of the Industrial Relations Act 
1979 (the Act). 

The agreement in question is Industrial Agreement 
No. 10 of 1979, the full title of which is the Cliffs Robe 
River Iron Associates Iron Ore Production and 
Processing Agreement 1979 (the Agreement). 

The respondents in this case are Robe River Iron 
Associates. 

The applicants ask the Commission for: 
(i) A declaration of the true interpretation of 

Industrial Agreement No. 10 of 1979 in the 
particulars set out in the Schedule attached to 
the application. 

(ii) So far as is necessary so to do, an order 
pursuant to section 46 (1) (b) to vary the Agree- 
ment to remedy any defect which may be found 
therein or to give fuller effect thereto. 

(iii) So far as is necessary, a determination pursuant 
to Clause 6 (9) of the Agreement, that any 
employee of the Respondent who withdrew his 
labour on account of industrial dispute (and 
maintained his withdrawal of labour for seven 
days) did not abandon his employment. 

The statement accompanying the application pursuant 
to regulation 14 (1) of the Industrial Relations 
Commission Regulations 1985 is in the following terms: 

(1) The matter for interpretation arises under 
Industrial Agreement No. 10 of 1979, Clause 6 (9), 
Clause 21 (4) (c), Clause 23 and Schedule 1 (6), Clause 33, 
Clause 23 and Schedule 1 (6). 

(2) The applicant's particulars giving rise to this 
application are stated shortly as follows: 

(a) on 16 December 1986, as the culmination of a 
series of actions by the Respondent which the 
Applicants contend were harsh and oppressive, 
the workforce at the Respondent's Cape 

Lambert and Pannawonica operations 
withdrew its labour on account of industrial 
dispute. 

(b) On 18 December 1986, the Respondent 
circulated a letter to its workforce, a copy of 
which is appended. 

(c) The letter contended that, by virtue of Clause 6 
(9) of Industrial Agreement No. 10 of 1979 (the 
Agreement), members of the workforce who 
continued to withdraw their labour after 23 
December 1986, would be deemed to have 
abandoned their "employment with the 
company of (their) own free will". 

(d) The letter also contended that: 
You should in any event be aware that 

your absence will be regarded as having 
broken your continuity of service for the 
calculation of long service leave and 
service pay entitlements and where 
appropriate annual leave through your 
present strike action. 

(3) The Applicants say:— 
(a) That Clause 6 (9) of the Agreement does not, 

on its true interpretation, deem an employee 
who is known to his employer to have with- 
drawn his labour as a consequence of an 
industrial dispute, to have abandoned his 
employment should that withdrawal of labour 
last a week or longer; 

(b) That Clause 21 (4) (c) of the Agreement 
("annual leave") provides that: 

. . . absence due to strikes or stand- 
downs will not affect the anniversary date 
when calculating the entitlement to annual 
leave under this clause, 

and accordingly on a true interpretation that 
clause prevents a break in continuity of service 
by virtue of the present absence on strike 
(withdrawal of labour) when calculating 
entitlement to annual leave; 

(c) That Clause 23, Schedule 1 (6) (e), (Long 
Service Leave), provides: 

(6) Service shall be deemed to be 
continuous notwithstanding . . . 

(e) any absence from duty arising 
directly or indirectly from an industrial 
dispute if the worker returns to work in 
accordance with the terms of settlement of 
the dispute; 

and that accordingly on a true interpretation 
that clause prevents a break in continuity of 
service by virtue of the present absence on 
strike (withdrawal of labour) when calculating 
entitlement to long service leave under 
Schedule 1; 

(d) That Clause 33.—Service Payments adopts the 
definition of "continuous service" in Schedule 
1, and that accordingly on a true interpretation, 
that clause prevents a break in continuity of 
service by virtue of the present absence on 
strike (withdrawal of labour) when calculating 
entitlement to service payments under Clause 
33. 

(4) The matter enumerated in Clause 3 hereof are the 
questions for interpretation. 

(5) In any event (but only insofar as it is necessary so to 
do), the applicants seek a determination that the work- 
force have not, by withdrawing their labour on account 
of industrial dispute from 16 December 1986, abandoned 
their employment. 

At the outset of proceedings Mr Dixon, for the 
respondent, questioned the jurisdictional right of the 
Commission to hear this application on the grounds that 
section 46(5) of the Act precluded an interpretation of an 
industrial agreement. Having regard for the submissions 
of both parties on the question I ruled in the course of 
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proceedings that the Commission did have jurisdiction 
under the Act to hear an application for interpretation of 
an industrial agreement registered in this Commission. 

A further ruling was made by me during the 
proceedings, having regard for all before me at the time, 
I concluded that the application is, in substance, in two 
parts. One part goes to the question of interpretation of 
Industrial Agreement No. 10 of 1979. The other part 
goes to questions of fact as to an existing industrial 
dispute between parties to these proceedings, and 
questions of merit arising. It ispertinent to note at this 
point that this application was listed for hearing very 
shortly after it was filed in the Commission. Having 
regard for this and submissions before me I concluded 
that the circumstances warranted a division of the 
application matter. Accordingly I ruled that that part of 
the application which went to the existing industrial 
dispute would be the subject of another and later hearing 
which could proceed to determination. Thereby the 
matter for consideration by the Commission in this 
instance is confined to questions of interpretation of 
Industrial Agreement No. 10 of 1979. In that event I have 
concluded that the respondent has not been disadvan- 
taged by the shortness of the notice of hearing. 

The case for the respondent was short and to the point. 

With regard to Clause 6(9) of the Agreement the 
respondent contended that there is no ambiguity and 
thereby no need giving rise to an interpretation; that the 
clause provides that the state of absence of an employee 
from work for one week without the approval of his 
employer invokes, without exception, the deeming 
provision that he has abandoned such employment; that 
the onus is thereby on such employee to satisfy the 
employer as to the circumstances of such absence if 
employment is to resume; and that the deemed 
abandonment of employment is only constituted 
otherwise with the agreement of the employer or, in the 
event of dispute, by determination of the Commission. 
Mr Dixon also submitted, inter alia, that to interpret the 
clause as precluding those employees absent from work 
as a result of an industrial dispute from being deemed to 
have abandoned their employment would mean the 
creation of an artificial distinction. 

With regard to the other clauses cited in the 
application, Mr Dixon contended that these were not in 
issue; that in raising these clauses in the context of the 
current industrial dispute the applicants were seeking to 
have the Commission usurp the enforcement powers of 
the Industrial Magistrate pursuant to section 83 of the 
Act; and that the applicants were seeking to have the 
Commission interpret a document constructed by the 
respondent in the context of the Agreement rather than a 
true interpretation of the Agreement. 

The case for the applicants may be briefly stated. 
Events in the industrial dispute between the parties has 

led to grave concern within the respondent's workforce 
as to the respondent's interpretation of provisions of the 
Agreement and this had caused the application to be filed 
to ascertain a true interpretation of these. I accept that 
there is grave concern among the workforce as to the 
interpretation of the Agreement. That is, in my view, 
sufficient reason to expeditiously list the matter for 
hearing. That is the extent of consideration of that aspect 
in this matter. The applicants submitted that an inter- 
pretation should be done by considering the document as 
a whole, by reference to the ordinary meaning of the 
language used in the light of relevant customs and 
working conditions and, where necessary, by reference 
to the intent of the parties and the interpretation given to 
the Agreement by the parties over time. 

With regard to Clause 6(9) the applicants contended 
that absence from work should not be construed to 
include absence due to strikes for the purpose of deemed 
abandonment of employment because the two are alien; 
that in the event of any ambiguity, a deeming clause 
should not be applied to produce an unjust, anomalous 
or absurd result. 

The principles to be applied in interpreting industrial 
agreements are the same principles as are applied in the 
Courts of Law for the constructions of statutes. 
Applying those principles, the meaning of a provision in 
an industrial agreement is to be obtained by considering 
the part and the terms of the industrial agreement as a 
whole. It is appropriate to look to extrinsic material to 
qualify the meaning of provisions in an industrial 
agreement only if the terms of the provision are 
ambiguous. 

In my view, the questions raised for interpretation by 
the applicants in (2), (3) and (4) of Clause 3 of the 
schedule as filed with this application are not properly 
matters for interpretation by the Commission under 
section 46 of the Act because they go to specific 
circumstances of a current industrial dispute. 

That is not the case with regard to the question for 
interpretation raised in (1) of Clause 3 of that schedule. 
The question posed for interpretation in that instance 
concerns Clause 6(9) of the Agreement. 

In arriving at what I consider to be the true 
interpretation of Clause 6(9) of the Agreement I have 
applied the usual principles. In particular I have 
considered the clause in the context of the whole 
document. A number of aspects considered in process 
gave cause to the view that Clause 6(9) is ambiguous. The 
most significant of these concern Clause 21.—Annual 
Leave and Clause 23.—Long Service Leave. 

A study of these clauses leads me to conclude that an 
absence from employment due to strikes is to be 
construed separate to and distinct from absences from 
work without a reason known to the employer. 

Subclause (1) of Clause 21.—Annual Leave states: 
(1) Except as hereinafter provided, a period of 

five consecutive weeks' leave with payment of wages 
as hereinafter prescribed, shall be allowed annually 
to a worker by his employer after a period of 12 
months' continuous service. 

(My emphasis.) 

In my view it is an express provision that the terms on 
which the entitlement to annual leave is erected is 
contained within the total clause. It is specific and allows 
of no reference or subjection to other, either general or 
specific, clauses in the Agreement. 

Subclause (4)(c) of Clause 21 is relevant. It states:— 
(4) Time during which a worker is absent from 

work shall count for the purpose of determining his 
right to annual leave if and only if: 

(c) on the understanding that an absenteeism 
procedure will be discussed with union 
representatives to control absenteeism, it is agreed 
that unauthorised absences, or absences due to 
strikes or stand downs will not affect the anniversary 
date when calculating the entitlement to annual 
leave under this clause. 

(My emphasis.) 
There is a clear distinction in this subclause between 

absences due to strikes and what may be categorised as 
unauthorised absences from employment, the reason for 
which is not specified. 

Clause 23.—Long Service Leave provides that the 
terms of that entitlement are established in Schedule 1 of 
the Agreement. 

Clause 1 of Schedule 1, which is under the subheading 
"Right to Leave" states that:— 

A worker shall, as herein provided, be entitled to 
leave with pay in respect of long service. 

(My emphasis.) 
In my view the terms of the entitlement to long service 

leave are thereby explicitly prescribed in this clause. 
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Clause 6(e) and 6(1) of Schedule 1 state:— 
(6) Service shall be deemed to be continuous 

notwithstanding:— 

(e) Any absence from duty arising directly or 
indirectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

(i) Any absence from duty after the date of this 
award by reason of any cause not specified in this 
schedule unless the employer, during the absence or 
within 14 days of the termination of the absence, 
notifies the worker in writing that such absence will 
be regarded as having broken the continuity of 
service, which notice may be given by delivery to the 
worker personally or by posting it by registered mail 
to his last recorded address, in which case it shall be 
deemed to have reached him in due course of post; 

By virtue of subclause (5) of Clause 33.—Service 
Payments, the same provision in Clause 6 of Schedule 1 
apply for the purposes of the terms of the entitlement to 
service payments. 

Again, the provisions of the Agreement in this regard 
make a clear distinction between absences from 
employment due to an industrial dispute and absence 
from employment for an unspecified cause in the 
establishment of entitlements under the contract of 
employment. 

In my view there is sufficient in a reading of the 
Agreement as a whole to raise the question of ambiguity 
in the case of Clause 6.—Contract of Service, subclause 
(9). 

Matters of custom and usage are therefore relevant. 
The evidence before the Commission is that the parties to 
this Agreement have, to this point, interpreted Clause 
6(9) of the Agreement to mean that an employee who was 
absent from work without the approval of the employer, 
and without a reason known to the employer, for a 
preiod of one week was deemed to have abandoned his 
employment. It follows that an employee who was absent 
from work as a result of strike action which is known to 
the employer does not fall within the clause. The 
evidence is that the parties to the Agreement have not at 
any stage to date invoked Clause 6(9) so that an employee 
absent from work for one week because of a strike is 
deemed to have abandoned his employment. 

There is further evidence before the Commission that 
this interpretation of the same or substantially the same 
provision in other awards and agreements of this 
Commission applying in the industry in question is 
common. I am unaware of any exception. Nor am I 
aware of any intent or attempt in the industry at any 
stage prior to this hearing to interpret such clauses 
differently. 

I find that Clause 6(9) of the Agreement has no 
application to employees absent from work as a result of 
an industrial dispute. In so finding I have concluded that 
to interpret the clause in this way is not to create an 
artificial distinction at all but is a reflection of the true 
intent of the clause, the reality of the parties' 
understanding and application of the clause over a 
significant period of time and is in harmony with the 
Agreement as a whole. 

67 W.A.I.G. 

GRAIN HANDLING MAINTENANCE WORKERS. 
Award No. C477 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 31 of 1987. 

Between Co-Operative Bulk Handling Limited, Appli- 
cant and Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, Respondent. 

Before Mr Commissioner I.E. Gregor. 
The 26th day of February 1987. 

Mr M. Borlase appeared for the Applicant. 
Mr B. Davey appeared for the Respondent. 

Reasons for Decision. 

THE COMMISSIONER: The Applicant seeks, pursuant 
to section 46 of the Industrial Relations Act 1979, a 
declaration of the true interpretation of that part of the 
Grain Handling Maintenance Workers Award No. C477 
of 1979 contained in Clause 12.—Shiftwork, subclause 
(4). 

Schedule A to the application describes the circum- 
stances which give rise to these proceedings in the 
following terms:— 

The background to the application for interpre- 
tation is that the Company, Co-operative Bulk 
Handling Limited has two main categories of 
employees involved in operations. 

1. Plant Operators who are the majority of 
employees. Under their Award they are entitled to 
55 per cent loading for sporadic evening and night 
shift duties. 

2. Maintenance Workers covered by the Grain 
Handling Maintenance Workers Award No. C477 
of 1979 whose shift loadings are paid as per the 
subclause above. 

The following work arrangements exist at the 
Albany Terminal. 

Day Evening Night 
Shift Shift Shift 
Payment Payment Payment 

Plant Day shift No evening Night shift 
Operators: plus shift worked with 55 per cent 

overtime by Plant loading 
Operators 

Maintenance Day shift Evening shift Night shift 
Workers: only with 25 per with 55 per 

cent loading cent loading 
The Maintenance Workers claim those working 

evening shift are entitled to the evening shift loading 
of the Plant Operators (55 per cent). 

The Company maintains Maintenance Workers 
working evening shift when Plant Operators are not 
present are not entitled to 55 per cent shift loading 
but rather 25 per cent shift loading as a true inter- 
pretation of the Award. 

The question posed is in the following terms:— 
Does Clause 12 (4) create the right to payment for 

a different shift loading than otherwise provided for 
when employees working under the Grain Handling 
Maintenance Award are working a particular shift 
and the other employees in the establishment who 
have provision for that different shift loading under 
their own award are not working that shift? 

The method by which the parties approached their 
arguments in this case was indicative of an incorrect 
perception of the burdens carried by them. In that event 
there is need that this Decision address the principles in 
more detail than usual. 

The principles of interpretation are set out in Reasons 
for Decision of the Full Bench in matter No. 192 of 1983 
of 31 May 1983, and which provide:— 

The proper approach to interpretation of awards 
is well settled and we adopt the following observa- 
tions which express endorsement of that approach. 
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. . . speaking generally, awards are to be inter- 
preted as any other enactment is interpreted. They 
lay down the law effecting employers and employees 
in their relations as such, and they have to be obeyed 
to the same extent as any other statutory enactment. 
But at the same time, it must be remembered that 
awards are made for the various industries in the line 
of customs and working conditions of each 
industry, and they frequently result, as this award in 
fact did, from an agreement between parties, 
couched in terms intelligible to themselves but often 
framed without the careful attention to form and 
draftsmanship which one expects to find in an Act 
of Parliament. I think, therefore, in construing an 
award, one must always be careful to avoid a too 
literal adherence to the strict technical meaning of 
words, and must view the matter broadly, and after 
giving consideration and weight to every part of the 
award, endeavour to give it a meaning consistent 
with the general intention of the parties to be 
gathered from the whole award. [A. Bond and Co. 
Ltd (In Liquidation) v. McKenzie (1929) AR 499 per 
Street J. at 503 and 504.] 

When the meaning of language, read in it's 
ordinary and natural sense, is obtained it is not 
necessary or indeed permissable to look at the 
intention of the parties [see Amalgamated Society of 
Engineers v. Adelaide Steamship Co Ltd 28 CLR 
129 per Higgins J. at 162; and Australian Workers' 
Union v. Abbey (1939) 40 CAR 494; and Collie 
Miners Union v. Amalgamated Collieries WA Ltd 4 
WAIG 179 at 180]. 

It has also been held that: 
The rule is that words used by the legislature 

should be given their plain and natural meaning 
unless it is manifest from the general scope and 
intention of the statute that injustice and absurdity 
would result from so construing them (per Jervis 
C.J. in Matterson v. Hart 31 CLR 290 at 294). 
and 

It is my opinion, a sound rule of statutory 
construction that a meaning of the language 
employed by the legislature which would produce an 
unjust and capriscious result is to be avoided (130 
CLR 321 at 331). 

It is also relevant to refer to the decision in appeals No. 
4 and 6 of 1984 in the Western Australian Industrial 
Appeal Court in a matter of an appeal from a decision of 
the Full Bench given in matters No. 164 of 1984 and 165 
of 1985 dated 22 May 1984 between North West Beef 
Industry Ltd, First Appellant and Derby Meat 
Processing Co Ltd, Second Appellant and West 
Australian Branch, Australian Meat Industrial 
Employees Union, Industrial Union of Workers, Perth 
Respondent (64 WAIG 2124) where in the decision of 
Olney J. at page 2133 the following observations occur: 

If the case be that the correct approach to the 
interpretation of an industrial award is to read the 
document itself and to give the words used their 
ordinary common sense English meaning (see 
Jackson J. in United Furniture Trades Industrial 
Union v. Dale Manufacturing Co Pty Ltd, 30 
WAIG 539 at p. 540) then the first task in every case 
will be to determine whether the words used are 
capable in their ordinary sense of having 
unambiguous meaning. If that question is answered 
in the affirmative then the further consideration of 
the expressed or supposed intention of the award 
making Tribunal does not fall to be considered. The 
majority of the Full Bench in this case took that view 
when they said: 

In my opinion the majority of the Full Bench has 
correctly stated the basic principle to be applied in 
the interpretation of industrial awards . . . 

In their submissions both parties gave only cursory 
attention to the meaning of the language to be 
interpreted in its ordinary natural sense. Instead by 
reference to history they attempted to construct a 
meaning by describing past practice. That approach is 
not necessary in this instance nor is it in accordance with 
the principles espoused in the cases to which I have above 
referred. By application of the principles the words in the 
subclause are capable of unambiguous interpretation 
according to their plain meaning and there is no need to 
seek extrinsic aids. 

The wording of the subject clause where applicable is 
as follows:— 

12.—Shift Work. 
(1) . . . 
(2) . . . 
(3) . . . 
(4) A shift employee when on afternoon shift or 

night shift, shall be paid, for such shift, 25 per cent 
more than his ordinary rate prescribed by this 
Award. Provided that, when an employee works 
sporadic afternoon shifts or sporadic night shifts in 
an establishment in which the majority of employees 
working such shifts are not subject to this Award, 
the provisions of this subclause do not apply and 
any employee to whom this Award applies shaU be 
entitled to the shift loading, if any, which may be 
prescribed for the aforesaid majority. 

The scheme of the clause recognises the existence of 
two separate and distinct circumstances under which 
shift work might occur. In the first sentence orthodox 
shift work is contemplated and a rate of 25 per cent more 
than ordinary rates is prescribed for it. There follows a 
proviso which deals with another type of shift work 
which is not orthodox or regular, it is sporadic, that is, 
"occurring only here and there, separate, scattered". In 
circumstances where that occurs and the majority of 
employees are not subject to Grain Handling 
Maintenance Workers Award No. C477 of 1979, no rate 
is fixed and the employee is entitled to be paid the same 
shift loading as the majority of workers on the shift 
receive, if any. 

In the circumstances described in this case 
maintenance workers have worked an evening shift when 
no other employees were working shift work. On 
occasions such as this the proviso has no effect and 
payment at the rate prescribed in the first sentence of 
Clause 12 (4) must be made. 

On this interpretation the question posed is answered 
on the negative and I so declare. The allegation by the 
respondent that workers under a Federal Award are 
receiving overtime payments when working concurrent 
with an evening shift does not necessarily mean that there 
is any defect in the Grain Handling Maintenance 
Workers Award of the nature contemplated in section 46 
(1) (b) of the Industrial Relations Act 1979. Arguments 
of comparative earnings are inappropriate in 
proceedings such as this and the respondent should be 
aware that if it believes that there is injustice in the 
present practices adopted at Albany by the applicant, the 
issue should be subject to conciliation between the 
parties. If a dispute remains after conciliation then the 
matter can be referred to the appropriate tribunal. 

It is now trite law that when the meaning of 
language read in its ordinary natural sense is 
obtained it is not necessary or indeed 
permissable to look at the intention of the 
parties. 
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MEAT INDUSTRY (North West Abattoirs). 
Award No. 18 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 515 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Derby Meat 
Processing Co Ltd, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 23rd day of February 1987. 

Mr J. Gerritsen and with him Mr E. Avery appeared 
for the Applicant. 

Mr P. Momber (of Counsel) appeared for the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant seeks, pursuant 
to section 46 of the Industrial Relations Act 1979, a 
declaration of the true interpretation of those parts of the 
Meat Industry (North West Abattoirs) Award No. 18 of 
1981 (61 WAIG 1209) as varied, contained in Clause 9.— 
Guarantee and in particular in subclause (1) (b) of that 
clause. 

The facts, and the parties' view on the implications 
arising from those facts, are described in the schedule to 
the application as follows:— 

(1) On 6 May 1985 slaughtering began at Broome 
and on 7 May boning began. 

(2) On Thursday 19 September 1985 Demco 
management stood the works down due to 
unavailability of cattle. The whole works was stood 
down. 

(3) Although there was product for the boning 
room on Thursday 19 the boning room workers 
agreed with the company to be stood down on the 
Thursday and hold the product over the following 
day. This was done in order that the stand down was 
total across the works to avoid the company having 
to run the plant for two days with partial stand 
downs. For example without the agreement the 
power house, freezers and by products would have 
to continue operatoring on both days. The Union 
indicated that although they were prepared to help 
the company avoid the problem they were not pre- 
pared to accept non payment and furthermore the 
Union would pursue payment for the day. 

(4) All workers at Broome were contracted for a 
minimum period of 16 weeks pursuant to Clause 9 
(1) (a). 

(5) The workers were not informed by the 
company of any required maximum period. 

(6) Pursuant to Clause 9 (2) however workers 
have to undertake to work for a guaranteed 
maximum period of up to 24 weeks. 

(7) The company pursuant to Clause 7 (a) have to 
give two weeks' notice of the expiration of the 
guaranteed maximum period. The company never 
gave such notice prior to Thursday 19 September. 

(8) The Union lodged Conference 434/85 in order 
to resolve the matter. C434/85 was held on 18 
October 1985 without resolving the disputes. 
Subsequent talks between MATFA, Demco and the 
AMIEU failed to resolve the issue. 

(9) It is the Union's view that the stand down 
occurred within the guarantee contract period 
pursuant to Clause 9 (2) and 9 (1) (b) and given that 
Clause 30.—Breakdowns is subject to 9 (1) (b) then 
the award provides for employees to be paid for any 
day not usefully employed if that day falls before the 
expiration of the guarantee period. 

(10) It is the company's view that they only have 
to pay for any day not usefully employed if that day 

falls before the expiration of the minimum 16 week 
period provided for in Clause 9 (1) (a) and that any 
day after the expiration of the minimum 16 week 
guarantee is subject to Clause 30 which provides for 
the company not to pay for any day for which 
workers cannot be usefully employed. 

The question then posed by the Applicant is in the 
following terms:— 

If the company require an employee to work a 
guaranteed maximum period pursuant to clause 9 
(2) and 

The company stand down employees on any day 
between the expiry of the 16 weeks minimum 
guaranteed period in Clause 9 (1) (a) and the expiry 
of the maximum guaranteed period pursuant to 
Clause 9 (2) 

Does the guaranteed period in Clause 9 (1) (b) 
apply so that the company is required to pay 
employees so stood down? 

The principles to be applied in interpretation of 
industrial awards have been well established in this 
jurisdiction and need be no further canvassed now other 
than to refer to the decision in Appeals No. 4 and 6 of 
1984 in the Western Australian Industrial Appeal Court 
in the matter of an appeal from a decision of the Full 
Bench given matters numbered 164 of 1984 and 165 of 
1984 dated 22 May 1984. Between Norwest Beef 
Industries Limited, First Appellant, and Derby Meat 
Processing Co Ltd, Second Appellant, and West 
Australian BRanch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth, 
Respondent (1984 64 WAIG 2124). At page 2123 Olney 
J. cites the approach to be taken thus: 

If the case be that the correct approach to the 
interpretation of an industrial award is to read the 
document itself and to give the words used their 
ordinary common sense English meaning (see 
Jackson J. in United Furniture Trades Industrial 
Union v. Dale Manufacturing Co Pty Ltd, 30 
WAIG 539 at p. 540) then the first task in every case 
will be to determine whether the words used are 
capable in their ordinary sense of having 
unambiguous meaning. If that question is answered 
in the affirmative then the further consideration of 
the expressed or supposed intention of the award 
making Tribunal does not fall to be considered. The 
majority of the Full Bench in this case took that view 
when they said: 

It is now trite law that when the meaning of 
language read in its ordinary natural sense is 
obtained it is not necessary or indeed 
permissable to look at the intention of the 
parties. 

In my opinion the majority of the Full Bench has 
correctly stated the basic principle to be applied in 
the interpretation of industrial awards . . . 

The clauses for examination by the Commission lack 
ambiguity, therefore there is no need or warrant to seek 
extrinsic aids to arrive at unambiguous interpretation 
according to plain meaning. For the purpose of this 
decision reference will be made to the following 
provisions of the award:'— 

7.—Terms of Employment. 

(1) The terms of contract of a seasonal employee 
shall be as is contained in the contract of employ- 
ment as provided in Clause 9.—Guarantee, 
provided however, that two weeks' notice shall be 
given by either party to coincide with the expiratioh 
of the guaranteed maximum period or such period 
thereafter if work continues longer than the 
guaranteed maximum. 

(2) . . . 
(3) . . . 
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9.—Guarantee. 
(1) The employer shall — 

(a) subject to the provisions of Clause 14.— 
Mixed Functions and Waiting Time at the 
establishment of Broome provide a 
minimum of 16 weeks' work and at the 
establishment at Derby a minimum of 14 
weeks' work, or such less periods as may 
be agreed between management and the 
union; 

(b) pay the employee for any period not 
required to work in any one week to make 
up the guarantee period. 

(2) The employee shall undertake to work for a 
guaranteed maximum period of up to 24 weeks at 
Broome and up to 22 weeks at Derby as agreed 
between the employee and the employer, subject to 
the provisions of Clause 7. —Terms of Employment, 
provided that by agreement between the employee 
and the employer after the commencement of the 
season, such maximum may be exceeded. 

(3) • • • 

30.—Breakdowns. 
Subject to the provisions of subclause (1) (b) of 

Clause 9.—Guarantee, the employer shall be 
entitled to deduct payment for any day or portion of 
a day upon which an employee cannot be usefully 
employed because of any strike by the union or 
unions affiliated with it or by the union or unions 
affiliated with it or by any other association or 
union or through the breakdown of the employer's 
machinery or any stoppage or work by any cause 
which in either case the employer cannot reasonably 
prevent. 

The unique seasonal nature of employment in the 
north west abattoirs covered by this award is recognised 
in the scheme of the contract collectively erected by the 
foregoing clauses. However, the crux of the arrangement 
is contained in Clause 9.—Guarantees, subclauses (1) 
and (2). By these subclauses the employer on the one part 
and the employee on the other are directed to provide 
two separate and distinct guarantees. Subclause (1) 
legislates that the employer provide a minimum period of 
work. For Broome the period is for 16 weeks and 
subclause (1) (b) protects the employees earnings for the 
whole of that period. Support for this interpretation can 
be found in Clause 30.—Breakdowns which is 
specifically estopped from operating during this period. 

Subclause (2) obliges the employee to make himself 
available for a specific period, which in the case of 
Broome is 24 weeks. It imposes no burden upon the 
employer other than to give notice of termination 
prescribed in Clause 7.—Terms of Employment and to 
negotiate an extension with the employee if it is desired 
that the maximum period be exceeded. There is no bar as 
is contained in subclause (1) to the operation of Clause 
30.—Breakdowns. 

It follows that Clause 9 (1) (b) cannot be invoked in the 
circumstances described in this case and the question is 
answered in the negative. 

At the start of proceedings Mr Gerritsen opposed the 
application by Counsel for the respondent for leave to 
appear. Leave was granted and it was indicated that 
reasons would be given in this decision. My view of 
totality of the submissions made by Mr Gerritsen is that 
there is little justification that I expound at length on the 
objection. I confine myself to the observation that 
section 31 (4) confers a discretionary power on the 
Commission to allow the appearance of legal 
practitioners if it is of the opinion that a question of law 
is likely to be raised. The formation of that opinion is a 
matter for the Commission itself and it matters not that 
an objecting party has a different view. 

RAC PATROLMAN'S. 
Award No. 19 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 32 of 1987. 

Between RAC Patrolman's Association of WA, 
Applicant and Royal Automobile Club of WA 
(Incorporated), Respondent. 

Order. 
HAVING heard Mr K.J. Trainer on behalf of the 
applicant and Mr L.A. Jackson (of Counsel) and with 
him Mr J. Birman on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is dismissed. 

Dated at Perth this 25th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

RAILWAY EMPLOYEES. 
Award No. 18 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 284(2) of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Westrail, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 18th day of March 1987. 

Mr J. Sharp-Collett on behalf of the applicant. 
Mr K.A. Baldwin on behalf of the respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: Pursuant to section 
46 of the Act the Commission issued a declaration 
interpreting subclause (1) (d) of Clause 35 of the 
Railways Employees Award No. 18 of 1969. 

The parties were then directed to confer in light of the 
decision on wording changes to the subclause to effect 
the Commission's decision. In the result no agreement 
was reached and the matter was further heard on 23 
February 1987 when each party made submissions in 

support of their respective drafting proposals. 
The Union's proposal is that similar wording to that 

used in the Federal and State Metal Trades Awards 
should be incorporated whilst the respondent would add 
the following words to the existing clause — 

Unpaid absences of less than one day will not 
break a worker's continuity of acting in a higher 
capacity. 

This matter arises as earlier stated from an interpre- 
tation of the subclause and in those circumstances the 
union's wording would completely alter the subclause 
which I consider stretches section 46 too far. However, 
the respondent's proposal does not overcome the basic 
defect in the subclause. 

In the result the Commission considers the following 
wording overcomes the problem and preserves the 
intention of the clause intact — 

(d) Workers shall be paid for annual leave at their 
graded rates of pay when such annual leave is taken. 
Provided that if within two weeks before such 
annual leave is taken the employee is acting in a 
higher capacity and has done so for not less than two 
months the annual leave shall be paid for at the rate 
applicable to such higher capacity position. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 284(2) of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Westrail, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
applicant and Mr K.A. Baldwin on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railways Employees Award 1969 Award 
No. 18 of 1969 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 
Clause 35.—Annual Leave and Holidays: Delete 

subclause (1) (d) and insert in lieu thereof: 
(d) Workers shall be paid for annual leave at their 

graded rates of pay when such annual leave is taken. 
Provided that if within two weeks before such 
annual leave is taken the employee is acting in a 
higher capacity and has done so for not less than two 
months the annual leave shall be paid for at the rate 
applicable to such higher capacity position. 

SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) STATE. 

Award No. 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 44 (9) Interpretation of Award. 

Shop, Distributive and Allied Employees' Association 
of Western Australia and Coles-Myer Limited. 

Application No. CR763 of 1986. 

Wholesale and retail employees 
Wholesale and retail trade. 

Before Commissioner Salmon at Perth. 
The 23rd day of March 1987. 

Award Interpretation — Finishing Time — Meal Allow- 
ance — established by roster. 

THE COMMISSIONER: This is a matter referred 
pursuant to section 44 (9) of the Industrial Relations Act 
1979 concerning an interpretation of the Shop 
Warehouse (Wholesale and Retail Establishments) State 
Award 1977. 

The provision in question is Clause 12 (1) which said: 
When a worker is required to continue working 

after the usual finishing time for more than one hour 
he shall be paid $4.10 for the purpose of any meal 
required. 

Due to the enactment of the America's Cup Yacht 
Race (Shopping Hours) Act 1986, retailers were 
permitted to trade on Saturday afternoons. This meant 
that employees worked beyond the time that retail stores 
had closed on Saturdays around 12 midday, prior to this 
Act coming into force. Some retailers paid their 
employees meal allowances pursuant to Clause 12 (1) of 
the Award. Others did not pay their employees the 
allowance and the union asked the Commission to 
construe the Award so as to ensure that these retailers 
also pay their employees the allowances prescribed. 
Indeed it is the union's formal attitude that the words 
"usual finishing time" in Clause 12 (1) refer to the usual 
finishing time as determined by a workers' contract of 
employment as carried out within ordinary time. 

It was suggested for the respondents that the words 
"continue working after the usual finishing time" could 
contemplate the circumstances that arose during the 
period specified in the America's Cup Act. Bearing in 
mind that these words were included in Clause 9.—Meal 
Money of the Award when it issued in 1977 (57 WAIG 
1324 at 1330), I do not think that the suggestion can be 
seriously considered. Furthermore no manifest absurdity 
or injustice arises from the plain words used in the Award 
because the America's Cup Act came to pass and I am 
unable to see how that Act or the circumstances created 
by it play any part in the construction of the Award. 

In my opinion the words "usual finishing time" relate 
to workers rather than establishments. Workers finish 
their day's work while establishments or shops, close at 
the end of the day's trading. Furthermore, finishing 
times of employees must be specified by roster pursuant 
to Clause 10 and there is no doubt at all that rostered 
hours involve ordinary time only (see Clause 13.—Over- 
time subclause 2). 

Clause 10 of the Award is in these terms: 
Every employer shall post or cause to be posted 

and keep posted up in a conspicuous position in 
each shop, so as to be easily accessible to and easily 
read by every shop assistant employed therein. A 
roster written in the English language showing: 

(a) The name and sex of each worker bound 
by the Award. 

(b) The time on which each worker is required 
to commence and finish work on each day 
in each week and the time of the meal 
period; and in "Excepted shops" the 
roster shall also show the day in each week 
on which each worker is given and shall 
take the weekly half holiday and the time 
from which the half holiday shall be taken. 

(c) The particulars contained in such roster 
shall be in respect of the full week Monday 
to Saturday inclusive during which it is 
posted up and may be altered or varied 
only on account of the sickness or absence 
of a worker or by the inclusion of 
particulars in respect of casual workers. 

Clause 10 it will be seen binds every employer with 
respect to a roster concerning each worker; and Clauses 
10 (b) and 12 (1) refer to same thing when they speak of 
"finish" and "finishing". The word "usual" is not 
defined in Clause 6 of the Award but its dictionary 
meanings include, commonly observed or practiced 
(Oxford); habitual or customary; such as is commonly 
. . . observed in practice; ordinary (McQuarie). There- 
fore, it sems to me inevitable that a worker's usual 
finishing time is a question of fact determined by 
reference to the finishing time observed by that worker 
over the substantial period of employment as disclosed 
by the roster. 



67 W.A.I.G 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Application No. CR763 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Coles-Myer Limited, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of March 1987. 

HAVING heard Mr J. Rogers on behalf of the Shop 
Distributive and Allied Employees' Association of 
Western Australia and Mr D.M. Jones on behalf of 
Coles-Myer Limited, I the undersigned member of the 
Western Australian Industrial Relations Commission 
pursuant to the powers conferred upon me by the 
Industrial Relations Act 1979, do hereby declare as 
follows: 

Declaration. 
That the true interpretation of Clause 12 (1) of the 

Shop and Warehouse (Wholesale and Retail 
Establishments) State Award 1977 No. 32 of 1976 is 
that usual finishing time of a worker is to be deter- 
mined by reference to the finishing time observed by 
that worker on the day of the week in question over 
the substantial period of that workers employment 
as discussed by the roster. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

CANCELLATION OF ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1158 of 1986. 

Between Robe River Iron Associates, Applicant and 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Interim Order. 
HAVING heard Mr D. Moss on behalf of the applicant 
and Mr K. McCann on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Item 8 of Order No. CR43 of 1978 be hereby 
cancelled. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1157 of 1986. 

Between Robe River Iron Associates, Applicant and 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Interim Order. 
HAVING heard Mr D. Moss on behalf of the applicant 
and Mr K. McCann on behalf of the respondent, and by 
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consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Order No. C619 of 1978 be hereby cancelled. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 23 of 1987. 

Between Printing and Kindred Industries Union, 
Western Australian Branch Industrial Union of 
Workers, Applicant and West Australian News- 
papers Ltd, Respondent. 

Order. 
HAVING heard Mr G. Bucknall on behalf of the appli- 
cant and Mr C.D. Stanley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders:— 

That Orders numbered C29 of 1984 and CR545 of 
1984 are hereby cancelled. 

Dated at Perth this 11th day of March 1987. 

(Sgd.) J.A. NEGUS, 
Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. A4 of 1987. 

APPLICATION FOR AN AWARD. 

NOTICE is given that an application has been made to 
the Commission by the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Others 
under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

Area and Scope. 
(1) The proposed award: 

(a) operates in and in connection with the iron ore 
production and processing industry including 
the operations of quarrying, mining, crushing, 
transporting, treating, storing, loading and 
unloading of iron ore and operations and work 
incidental to the industry; 

(b) applies to the employment of all those 
employees employed by the respondent in any 
calling referred to in this award; 

(c) is restricted in its operation to the area of the 
State of Western Australia between the 18th 
and 26th parallels of south latitude. 

A copy of the application may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 9th day of April 1987. 

K. SCAPIN, 
Registrar. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

[L.S.] 
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Application No. A6 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"AGED AND DISABLED PERSONS HOSTEL 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the "Hospital Workers (Hostel 
Domestics) Award No. 19 of 1977", the "Hospital 
Workers (Hostel Supervisors) Award No. 6 of 1978" and 
the "Hostel Workers' (Aged and Disabled Persons 
Hostels) Award No. 5 of 1976". 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to employees employed in 

establishments which qualify for the payment of a 
personal care subsidy, or are otherwise subsidised under 
the provisions of the Aged or Disabled Persons' Homes 
Act 1954 providing hostel accommodation and personal 
care services for frail aged or handicapped persons. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. 496 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "CEMENT WORKERS AWARD 1975" 

NO. 10 OF 1967. 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers' Union West 
Australian Branch, Industrial Union of Workers under 
the Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Delete Clause 3.—Scope and insert in lieu the 
following:— 

3.—Scope. 
This Award shall apply to all workers' employed in the 

callings set out in Clause 11.—Wages and Clause 27.— 
Wages Cockburn Cement. 

11.—Wages. 
An employer . . . 

as follows:— 
Classification 

(1) Adult Workers (Per Week) 
Kiln Burner 
XRF Tester 
Cement and Raw Miller 
Lime Burner 
Machine Bag Filler 
Physical Tester 

Reclaimer Operator — Woodman Point 
Relief Burner/Kiln Greaser 
Utility Man 
Cement and Slurry Tester 
Coal Miller 
Crusher Operator (Swan Portland Cement only) 
Hydrator and/or Hydrator Miller 
Loader 
Process Attendant 
Pumphouse Attendant — Woodman Point 
Plant Attendant (covers Kiln Greaser, Crusher 
Attendant, Cooler Attendant, Pumphouse 
Attendant — Slurry etc) 
Road Sweeper Operator 
Amenities Attendant 
General Hand 

(2) . . . 

27.—Wages Cockburn Cement. 
(1) Notwithstanding the provision of the Cement 

Workers Award No. 10 of 1967, employees of Cockburn 
Cement Limited in the classification contained in 
subclause (2) of this clause shall be paid the rates 
contained in this clause in lieu of the rates contained in 
subclause (1) of Clause 11.—Wages of the Award. 

(2) 
Burner 
XRF Tester 
Physical Tester 
Relief Burner 
Operator Fremantle Depot 
Cement Tester 
Miller (Cement Raw and Coal) 
Machine Bag Filler 
Reclaimer Operator — Woodman Point 
Utility Man (Relief Miller) 
Crusher Operator 
Loader 
Process Attendant 
Pumphouse Attendant 
Kiln Attendant 
Plant Attendant 
Road Sweeper Operator 
Amenities Attendant 
General Hand 

(3) . . . 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 12th day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. A3 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"CROTHALL HOSPITAL SERVICES (WA) 

PTY LTD". 

NOTICE is given that an application has been made to 
the Commission by Crothall Hospital Services (WA) Pty 
Ltd under the Industrial Relations Act 1979 for the above 
Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

4.—Area. 
This award shall have effect throughout the State of 

Western Australia. 
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3.—Scope. 
This award shall apply to employees employed in the 

callings listed in Clause 31.—Wages, employed by 
Crothal Hospital Services (WA) Pty Ltd in private 
hospitals and nursing homes. 

32.—Wages. 
(1) The minimum rate of wages payable to employees 

covered by this award shall be as follows:— 

Wage Rates 
Per Week 

Group 1 — 
Comprehends the following class of 
work: 
Cleaner 
Domestic Maid 
Gardener (other) 
Handyman 
Housemaid 
Ironer and Presser 
Kitchenmaid 
Kitchenman 
Laundry Worker 
Orderly (other) 
Pantrymaid 
Wardsmaid 
Waitress 
Yardman 
1st year of employment  288.10 
2nd year of employment  292.30 
3rd year of employment and thereafter 295.90 
Group 2 — 
Comprehends the following classes of 
work: 
Gardener (only one employed) 
Head Gardener 
Orderly (handling patients) 
Seamstress 
Washing Machine Hand 
1st year of employment  292.80 
2nd year of employment  297.20 
3rd year of employment and thereafter 301.10 
Group 3 — 
Comprehends the following classes of 
work: 
Boiler Firing Orderly 
Seamstress (who cuts and 

fits garments) 
Shaving Orderly 
Storeman 
Theatre Orderly 
1st year of employment  300.80 
2nd year of employment  304.90 
3rd year of employment and thereafter 308.60 

Group 4 — Drivers of Motor Vehicles: 
Per Week 

(i) Under 1.2 tonnes capacity 
1 st year of employment.... 311.30 
2nd year of employment... 314.90 
3rd year of employment 

and thereafter  318.30 
(ii) Exceeding 1.2 tonnes 

capacity — but not 
exceeding three tonnes 
capacity — 
1st year of employment.... 314.60 
2nd year of employment... 317.90 
3rd year of employment 

and thereafter  321.20 

(iii) Exceeding three tonnes 
capacity — 
1st year of employment.... 
2nd year of employment... 
3rd year of employment 

and thereafter  
(b) Bus Driver: 

(i) Under 25 passengers — 
1st year of employment.... 
2nd year of employment... 
3rd year of employment 

and thereafter  
(ii) 25 passengers and over — 

1st year of employment.... 
2nd year of employment... 
3rd year of employment 

and thereafter  

318.10 
321.30 

324.50 

316.90 
320.30 

323.20 

323.40 
326.50 

329.50 
Group 5 — Junior Hospital Workers: The minimum 
rate of wage payable to Junior Hospital Workers 
shall be the following percentage of the prescribed 
wage for an adult employee in her first year of 
employment doing the same class of work: 

% 
Under 17 years of age  60 
At 17 years of age  70 
At 18 years of age  80 
At 19 years of age 100 

Group 6 — Cooks: 
(a) Chef, where appointed as such — 

1st year of employment  379.80 
2nd year of employment  385.50 
3rd year of employment and 

thereafter   391.10 
1st Cook, where more than one 
employed — 
1st year of employment  
2nd year of employment  
3rd year of employment and 

thereafter   

347.60 
351.90 

355.20 
(c) 2nd Cook — 

1st year of employment  326.70 
2nd year of employment  331.20 
3rd year of employment and 

thereafter   335.00 
(d) Cook, only one employed — 

1st year of employment  308.90 
2nd year of employment  312.80 
3rd year of employment and 

thereafter   316.50 
(e) Cooks, other — 

1st year of employment  304.30 
2nd year of employment  308.60 
3rd year of employment and 

thereafter   311.90 
(f) Provided that a Cook who 

possesses recognised 
qualifications in the trade of 
cooking shall be paid not less 
than the following — 
1st year of employment  355.90 
2nd year of employment   361.90 
3rd year of employment  366.50 

(2) General Conditions: 
(a) The ordinary wages of any employee placed in 

charge of three or more employees, shall be 
increased by $13.00 per week. 

(b) Where the term "year of employment" is used 
in this clause it shall mean all service whether 
full-time or part-time and regardless of the class 
of work with that employer. Such sendee shall 
be calculated in periods of calendar years from 
the date of commencement of work with the 
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employer. Provided that in determining the 
rate of wage of an employee 19 years of age and 
over service prior to attaining the age of 19 
years shall not be counted in determining the 
total service of an employee for the purpose of 
this clause. 

(c) A casual employee shah be paid a loading of 25 
per cent over the rates specified in this clause. 

(d) The hourly rate shall be calculated by dividing 
the weekly rate herein expressed by 40. 

6.—Definitions. 
"Accrued Day(s) Off" means the paid days off 

accruing to an employee resulting from an entitlement to 
the 38 hour week as prescribed by Clause 7.—Hours of 
this Award. 

"Washing Machine Hand" means an employee who is 
required to do washing and any other function in a 
laundry. 

"Laundry Hand" means an employee employed in a 
laundry whose major employment is not washing. 

"Orderly" means an employee who is not otherwise 
classified in this award. 

"Rostered Employee" means an employee for whom 
the ordinary hours of work may include work on 
Sunday. 

"Casual Employee" means an employee engaged and 
paid as such. 

"Temporary Employee" means an employee engaged 
for a specific period or periods longer than one month 
but less than 12 months. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 8th day of April 1987. 

K. SCAPIN, 
Registrar. 

Application No. A5 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"FOREMEN (BUILDING TRADES) AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Building Workers' Industrial 
Union of Australia — Western Australian Branch and 
the Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of Workers 
under the Industrial Relations Act 1979 for the above 
Award. 

This Award replaces the Foremen (Building Trades) 
Award 1964, No. 9 of 1962. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This award shall apply to foremen who are eligible for 

membership of the union parties to this award and who 
are employed in or in connection with the building 
construction industry. 

4.—Area. 
This award shall operate throughout the State of 

Western Australia. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 28th day of April 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 63 of 1986. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "PUBLIC AUTHORITIES SALARIES 

AWARD 1986". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

1. Delete Clause 3.—Scope and insert in lieu 
thereof:— 

3.—Scope. 
This Award shall apply to all Government 

Officers eligible for membership of the Civil Service 
Association of Western Australia Inc employed by 
the Public Authorities listed in Schedule A, except 
for those Officers specified in Schedule B or 
Officers whose salaries or salary ranges are deter- 
mined or recommended pursuant to the Salaries and 
Allowances Act 1975 and who do not occupy offices 
for which the remuneration is determined by an Act 
of Parliament to be a fixed rate, or is determined or 
to be determined by the Governor pursuant to the 
provisions of any Act of Parliament. 

2. In subclause (a) of Clause 6.—Salaries add the 
following immediately after level 9: 

Class 1 60 336 64 257 65 735 
Class 2 63 653 67 790 69 349 
Class 3 66 911 71 323 72 963 
Class 4 70 287 74 854 76 576 

3. In subclause (a) of Clause 7.—Specified Callings, 
add the following immediately after level 9: 

Class 1 60 336 64 257 65 735 
Class 2 63 653 67 790 69 349 
Class 3 66 911 71 323 72 963 
Class 4 70 287 74 854 76 576 

4. Add to Clause 7.—Specified Callings, a new 
subclause, (e) (iii), as follows: 

(iii) Legal Officers — There shall be for the calling 
of Legal Officer an additional salary point 
which shall be the salary applicable to Level 9 
(maximum) plus a special allowance equivalent 
to half the difference between Level 9 
(maximum) and Class 1. 

5. Add to Clause 7.—Salaries, Specified Callings, a 
new subclause 7 (e) (iv) as follows: 

Medical Officers and Psychiatrists — There shall 
be for the callings of medical officers and 
psychiatrists two additional salary points which may 
be used. These salary points shall be: 

(1) The salary applicable to Class 1 plus a special 
allowance equivalent to half the difference between 
Class 1 and Class 2. 

(2) The salary applicable to Class 2 plus a special 
allowance equivalent to half the difference between 
Class 2 and Class 3. 
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6. Add the following to the list of respondents in 
Schedule A: 

State Government Insurance Commission 
Perth Dental Hospital 
Western Australian Development Corporation 
Western Australian EXIM Corporation 
Veterinary Surgeons Board 
Architects Board of Western Australia 

7. Delete Schedule B and insert in lieu thereof: 
Supervisory staff employed by the Country High 

Schools Hostels Authority and employed in 
accordance with the provisions of Agreement No. 
15 of 1980. 

Employees of the Hon Minister for Education 
employed as Schools Support Staff and who are 
covered by the provisions of the Education Depart- 
ment Ministerial Officers Salaries Allowances and 
Conditions Award No. 5 of 1983 as amended by 
PSA No. 677 of 1985. 

Employees of any Public Authority covered by an 
Award to which the Federated Clerks Union of 
Australia, WA Branch is a party as at 1 March 1985. 

Employees of any Public Authority or Hospital 
covered by an Award to which the Hospitals 
Salaried Officers Association of Western Australia 
is a party as at 1 March 1985. 

Employees of any Public Authority covered by an 
Award of the Australian Conciliation and Arbitra- 
tion Commission. 

Salaried Officers employed by the Metropolitan 
Transport Trust covered by an award to which the 
MTT Salaried Officers Association is a party as at 1 
March 1985. 

Salaried Officers employed by the Commissioner 
for Railways as at 1 March 1985. 

Employees of Perth Dental Hospital other than 
Dentists, Dental Therapists and Dental Clinic 
Assistants. 

Communications Systems Officers employed by 
the Western Australian Fire Brigade Board. 

8. Add the following to Schedule C: 
Social Trainers (Division for the Intellectually 

Handicapped, Mental Health Services) Salaries, 
Allowances and Conditions Agreement No. 7 of 
1982 as amended and consolidated, Clause 5.— 
Salaries and Salary Ranges, Clause 6.—Increments. 

Perth Dental Hospital Dentists Salaries Agree- 
ment 1982, No. 12 of 1982. 

Department for Community Welfare Institution 
Officers Salaries Award 1980, No. 10 of 1980. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 22nd day of April 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 62 of 1986. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "PUBLIC SERVICE SALARIES 

AGREEMENT 1985". 

NOTICE is given that an application has been made to 
the Commission by the Civil Service Association of 
Western Australia (Inc) under the Industrial Relations 
Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

1. Delete Clause 3.—Scope and insert in lieu 
thereof:— 

3.—Scope. 
This Agreement shall apply to all officers 

employed under and within the meaning of the 
Public Service Act 1978 who do not occupy offices 
for which the remuneration payable is determined 
or recommended pursuant to the Salaries and 
Allowances Tribunal Act 1975 and who do not 
occupy offices for which the remuneration is deter- 
mined by an Act of Parliament to be a fixed rate, or 
is determined or to be determined by the Governor 
pursuant to the provisions of any Act of Parliament. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated this 22nd day of April 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 268 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "SALARIED OFFICERS' OF 
MURDOCH UNIVERSITY AWARD 1984 

NO. 16 of 1984." 

NOTICE is given that an application has been made to 
the Commission by the University Salaried Officers' 
Association of Western Australia (Union of Workers) 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

4.—Area and Scope. 
1.1 Delete subclause (4) which reads "casual 

employees". 
1.2 Delete subclause (5) which reads "persons whose 

salary is provided under a grant for research purposes". 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. PSA 267 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "SALARIED OFFICERS' OF 

THE UNIVERSITY OF WESTERN AUSTRALIA 
AWARD 1978 NO. 16 of 1977". 

NOTICE is given that an application has been made to 
the Commission by the University Salaried Officers' 
Association of Western Australia (Union of Workers) 
under the Industrial Relations Act 1979 for a variation of 
the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

4.—Area and Scope. 
1.1 Delete subclause (4) which reads "casual 

employees". 
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1.2 Delete subclause (5) which reads "persons whose 
salary is provided under a grant for research purposes". 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 4th day of May 1987. 

K. SCAPIN, 
Registrar. 

INDUSTRIAL MAGISTRATE — 
Complaints before — 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 78-81 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Complainant and Sherlock Constructions Pty Ltd, 
Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 4th day of December 1986. 

Mr D. Schapper (of Counsel) on behalf of the 
complainant. 

Mr B. Williams on behalf of the defendant. 

Reasons for Decision. 

THE MAGISTRATE: Each of the complaints allege that 
the defendant is in breach of Clause 30 of the award. It 
was rather surprising and disappointing that the 
complainant did not tender an up to date copy of the 
award, particularly in light of the recent amendments to 
Clause 30, in particular subclause (2) the first sentence of 
which reads as follows: 

This clause, other than paragraph (c) of subclause 
(1) shall not apply to projects on which less than five 
dwelling units are being constructed or on projects 
which have a contract value of not more than 
$155 (XX). 

In this regard the defendant argues that the complaints 
may well not stand in view of the fact that no evidence 
has been called to establish the dollar value of the 
project. On the other hand the complainant says that the 
provision is an exception and the onus of proving this lies 
upon the defendant who has called no evidence. 
Secondly, it is only necessary for one of those conditions 
to be fulfilled in order for the clause to operate and the 
defendant has agreed that there were eight units, under 
construction. It is my view, bearing in mind the wording 
of Clause 30 (2), that it is only necessary to establish that 
one of the conditions apply. Mr Bird's evidence is clear 
that there were eight units being constructed on the site 
and thus I am satisfied that the exclusion, a contained in 
this subclause, does not apply to the matters before me. 

Clause 30 (1) states as follows: 
On each construction site upon which workers 

covered by this award are employed, the principal 
contractor or the Project Manager, as the case may 
be, at the commencement of work on site and until 
the said work is completed shall be responsible to 
ensure that no less than the following amenities are 
provided: 

(a) A weatherproof shelter shed with the 
windows flyscreened and capable of being 
opened. 

(b) Covered garbage bins. 

(c) In a reasonable accessible place, boiling 
water at meal times and rest periods and 
cool, clean drinking water at all times; and 

(d) A noticeboard or a place where notices 
may be displayed. 

On the evidence I am satisfied that a waterproof 
shelter shed of the type specified in subclauses (i), (ii), 
(iii), (iv) and (v) was not provided. I am further satisfied 
that there were no covered garbage bins supplied. As to 
the remaining two complaints the evidence is not as clear. 
It is rather skimpy to say the least. For example, Mr Bird 
stated that he saw no notice boards. However, Clause 30 
(1) (d) goes further than that. This subclause could be 
satisfied if there was a place where notices may be 
displayed. There is no evidence as to whether or not such 
a place existed. Therefore I am not satisfied that that 
complaint has been established and would dismiss 
Complaint No. 81 of 1986. 

The evidence regarding the supply of boiling water and 
cool, clean drinking water is also limited and in that 
respect I quote from page 4 of the transcript: 

MR SCHAPPER: What about boiling water and 
drinking water? 
MR BIRD: None whatsoever unless the blokes have 
their own esky. I don't know but there was 
definitely nothing on site. All that was there was a 
tap which the labourers were using to fill the water 
barrels. 

As to this, several observations may be made. Firstly, 
boiling water is only to be made reasonably accessible at 
meal times and rest periods. It is clear from the evidence 
of Mr Bird that the men were working at the time of his 
attendance and therefore one could readily conclude that 
the time of his attendance was neither a meal time nor a 
rest period. Indeed he says so at page 5 of the transcript. 
I therefore have no way of knowing whether or not such 
boiling water was supplied at those times as is required by 
this subclause. Certainly, the subclause requires that 
cool, clean drinking water is to be supplied at all times. 
Mr Bird concedes that there was a tap on site but there is 
no evidence as to whether or not this tap could meet the 
criteria of supplying cool, clean drinking water. He does 
mention that labourers were filling water barrels from 
the tap and no doubt I am expected to draw the inference 
that because it was being used to fill water barrels, one 
could not classify it as clean drinking water. Whilst that 
may be one inference that can be drawn from the 
evidence, it may be that this tap could fall within the 
category required by the subclause. Taking the evidence 
in its entirety there may be sufficient evidence to establish 
that cool clean drinking water was not supplied but more 
care in leading such evidence should be taken. 

In relation to each of the complaints, I now turn to the 
broader question to consider namely whether or not 
Clause 30 applies to this defendant. In this regard, the 
defendant argues that Clause 30 does not apply because 
the scope clause, Clause 3, confines the application of the 
award to employees employed in the callings set out in 
Clause 8 of the award together with apprentices and 
employers employing those workers and apprentices. 
They would say that there is no evidence that the 
defendant employed any of those on site and I consider 
that that is clear from the evidence. They also say, that it 
has not been established that the scope clause applies 
because there is insufficient evidence to establish that the 
workers were usually employed on construction work as 
defined in Clause 7. As to the second argument, I 
consider it has little value. It is clear that those who were 
working on site were either bricklayers or bricklayers' 
labourers. To suggest that they were not usually engaged 
on construction work as defined meaning work on site in 
connection with the erection, repair, renovation, 
maintenance, ornamentation or demolition of buildings 
or structures would seem to me to be rather unrealistic. 

The complainant on the other hand, contends that 
Clause 30 is not restricted either by Clause 3 or 
alternatively by section 37 of the Industrial Relations 
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Act. In considering the correct position I will now turn to 
the wording of section 37 of the Act which reads as 
follows: 

(1) An award has effect according to its terms, 
but unless and to the extent that those terms 
expressly provide otherwise it shah, subject to this 
section 

(a) extend to and bind — 
(i) all employees employed in any 

calling mentioned therein in the 
industry or industries to which the 
award applies; and 

(ii) all employers employing those 
employees; and 

(b) operate throughout the State, other than 
in the areas to which section 3 subsection 
(1) applies. 

It is my view that an award is only binding upon 
employees employed in the callings mentioned in an 
industry and the employers employing those employees 
unless the award in express terms provides otherwise. 

The scope clause of the award in question Clause 3 
reads as follows: 

This award shall apply — 
(1) to all workers usually employed on construc- 

tion work as defined in Clause 7.—Definitions of 
this award in any of the callings set out in Clause 
8.—Rates of Pay of this award in the building 
construction industry carried on by the employers 
named in the schedule attached to this award, and 

(2) to all apprentices usually employed on con- 
struction work as defined in Clause 7.—Definitions 
of this award and taken to any of the trades to which 
this award relates in the building construction 
industry carried on by the employers named in the 
schedule attached to this award, and 

(3) to all employers employing those workers and 
apprentices. 

In view of the terms of Clause 3 of the award it is my 
view that there are no expressed terms within the scope 
clause to extend the coverage of the award beyond that 
which is contained in section 37 of the Act. It is true that 
one interpretation which could be placed upon the 
opening words of Clause 30 of the award is that its 
operation extends beyond section 37 of the Act and the 
scope clause, Clause 3. The reason I say this is that the 
words would indicate, having established that there are 
workers covered by the award employed on a construc- 
tion site, the principal contractor or the project manager 
is compelled to supply certain amenities. There is nothing 
within the clause that would indicate that the principal 
contractor or the project manager would have to be an 
employer employing any of those workers. 

I do not consider that the opening words of Clause 30 
(1) expressly provide that its terms should be extended 
beyond the provision of section 37 or Clause 3. It is my 
view that this proposition is supported within Clause 30 
itself. 

Clause 30 (4) reads as follows: 
(4) Nothing herein contained shall absolve any 

employer from what is required by the Health Act 
1911 or any relevant legislation. 
(My emphasis.) 

If the complainant's contention is correct then the 
principal contractor or the project manager need not be 
an employer and thus the obligations under Clause 30 
would not fall upon an employer. Should that be the case 
the provisions of the clause would not absolve them from 
any obligation thus rendering Clause 30 (4) superfluous. 

In view of the wording of section 37 of the Act and 
Clause 3 of the award, I agree with the contention of the 
defendant. Thus in order for Clause 30 of the award to be 
binding upon the principal contractor or the project 
manager the evidence would have to establish that they 
were employers employing workers referred to in 

subclause (1) of Clause 3. To come to this conclusion one 
does not have to look behind the award for in my view 
such an interpretation does not render Clause 30 
inoperative but restricts its application in accordance 
with section 37 of the Act and in particular the scope 
clause of the award. 

As no evidence has been led that the defendant was the 
employer of any worker referred to in Clause 3 (1), I am 
not persuaded that the defendant is bound by Clause 30 
of the award, thus I would dismiss each of the 
complaints. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 21 of 1987. 

Between Alexander Richard Stookes, Complainant and 
Geoffrey Richard Wilkins, Office of Industrial 
Relations, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 2nd day of April 1987. 

Mr A.R. Stookes on behalf of the complainant. 
Mrs J. Bottrell on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: I have an application before me 
allegedly brought under section 136A of the Justices Act 
applying to have an order which I made on 19 January 
1987 in respect of a Complaint No. 409 of 1986 set aside. 
By way of observation it would appear to me that the 
parties have been wrongly described in the application 
and that in my view the defendant should in fact be the 
complainant and the complianant should be the 
defendant. No comment was made by either party in this 
regard and I consider that such a defect is not fatal to this 
application. 

The defendant at the outset argued that I have no 
jurisdiction to hear an application under 136A of the 
Justices Act and he presents several reasons for this 
argument. 

As far as I am aware the only decision of the Full 
Bench relating to an application under section 136A of 
the Justices Act is contained in the case of Carrati v. The 
Operative Painters and Decorators Union of Australia, 
Western Australian Branch, Union of Workers reported 
at 65 WAIG 244. In the unanimous decision of the Full 
Bench the President said:— 

Section 136A of the Justices Act empowers a 
Stipendiary Magistrate to set aside a decision of a 
court given pursuant to jurisdiction conferred by the 
Justices Act but in default of appearance of the 
defendant. 

The law recognises that in such cases a Magistrate 
has a special discretion to permit the matter to be 
opened after there has been a conviction in the 
absence of the defendant. 

Under section 82 of the Industrial Arbitration Act 
1979 an Industrial Magistrate has like powers to a 
Stipendiary Magistrate sitting as a court of summary 
jurisdiction and it was assumed below that among 
those powers is that contained in section 136A. 

It is apparent from their decision that the Full Bench 
did not find it necessary to make any further comment 
regarding the application of section 136A in this 
jurisdiction and thus, to that extent, their decision does 
not assist in determining the matter now. 

Section 136A subsection 1 of the Justices Act reads as 
follows:— 

Where, after the coming into operation of the 
Justices Act amendment Act 1957, a decision is 
given by Justices pursuant to jurisdiction conferred 
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on them by this Act, but in default of appearance by 
the complainant or by the defendant, the party who 
did not appear may, within 21 days next after the 
giving of the decision, or within such further period 
as the court may direct, serve on the clerk of petty 
sessions of the court in which the decision was given, 
notice in writing of his intention to apply to the 
Court to set the decision aside, and of the grounds 
of the application. 

Several observations may be made about that section. 
Firstly when I sit in this court do I sit pursuant to 
jurisdiction conferred upon me by the Justices Act? 
Secondly although it could be argued that this court falls 
within the defintion of a court of petty session as 
contained in section 5 of the Interpretation Act there is 
no clerk of this court to whom an application may be 
made. As to the second point I do not consider that that 
deficiency would necessarily deny me jurisdiction. As to 
the first point there is no doubt in my mind that when I sit 
here I do not sit pursuant to jurisdiction conferred on me 
by the Justices Act. This can be readily seen when one 
examines the Industrial Relationes Act 1979 in particular 
section 81 subsections (2a) and (3) and section 82 sub- 
sections (1) and (2). 

Section 81 subsection 2A reads as follows:— 
In the exercise of his jurisdiction under this Act an 

Industrial Magistrate has like powers to a 
Stipendiary Magistrate sitting as a court of summary 
jurisdiction. 

In my view this subsection deals with the powers of an 
Industrial Magistrate and does not go to jurisdiction. It is 
my view that such an interpretation is supported by 
section 81 subsection 3 which reads:— 

An Industrial Magistrate may, in addition to 
powers and jurisdiction otherwise conferred on him 
by this Act, exercise powers and jurisdictions of the 
Court under section 88. 

The jurisdiction of an Industrial Magistrate is set out 
in section 82 subsection 1 of the Industrial Relations Act 
1979, which reads as follows:— 

An Industrial Magistrate has jurisdiction to hear 
and determine any application made to him under 
section 83 subsection 1. 

Subsection 2 reads:— 
An application for the enforcement of an award, 

industrial agreement or order other than an order 
made under section 32 or 66, shall not be made 
otherwise than to an Industrial Magistrate. 

Regulations have been made under the Act entitled the 
Industrial Arbitration (Industrial Magistrate) 
Regulations 1980. Regulation 3 subregulation 1 is the 
only regulation which is relevant to this matter and reads 
as follows:— 

Subject to the Act and to these regulations, 
precedings before an Industrial Magistrate and in 
particular the making of a complaint, the issue of a 
summons, the summonsing of witnesses, the fees to 
be paid relating to any matter, and the taking of 
evidence, the hearing and determination of a 
complaint and the costs and allowances of parties, 
and witnesses shall be, with such modifications as 
circumstances required, those prescribed by the 
Justices Act 1902-79, in respect of proceedings 
before Justices for a simple offence. 

In my view this regulation does not confer upon an 
Industrial Magistrate the authority to hear applications 
under section 136A of the Justices Act as it confines itself 
to the procedure to be followed rather than the bestowal 
of any power. 

Having satisfied myself that the decisions I make here 
are not made pursuant to jurisdiction conferred on me by 
the Justices Act is that an end of the matter? In my view it 
is. The wording of section 136A is clear with its applica- 
tion being confined to decisions made pursuant to that 

Act. As my decision of the 19 January 1987 was not so 
made there is no jurisdiction for me to hear this 
application. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 137 of 1986. 

Between the West Australian Locomotive Engine 
Drivers', and Firemen's and Cleaners' Union of 
Workers, Complainant and Commissioner, 
Western Australian Government Railways 
Commission, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 6th day of November 1986. 

Mr L. Young on behalf of the complainant. 
Mr R.G. Horton on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: The basic facts in this matter are 
not in dispute namely that on 6 June 1986 at Wongan 
Hills, driver John Peter Menegon and driver's assistant 
Leslie George Marwick worked in excess of 8'A hours 
indeed it is accepted that each of them worked a shift 
totalling 914 hours. The matter in contention is whether 
or not it was practicable for the defendant to arrange the 
shift so as it would not exceed 8'A hours. 

I accept that the defendant is bound by the Award and 
that the appropriate provision is contained in Clause 32, 
subclause 1 (e) which reads as follows:— 

No shift shall in the case of a suburban rail car 
passenger service be less than five hours and 
elsewhere be less than seven hours. The employer 
shall arrange as far as practicable that shifts shall 
not exceed 8'A hours and, except in cases of 
emergency or where relief cannot be provided, a 
worker shall not be required to remain on duty more 
than 10 hours. 

As neither of the workers worked more than 10 hours 
it is not necessary to consider whether or not an 
emergency had arisen nor whether or not a relief could be 
provided. It is my view that the words following the word 
"and" in the second sentence of Regulation 32 
subregulation 1 (e) only apply where a worker is required 
to remain on duty more than 10 hours. I believe I am 
supported in this view by the Commission in Court 
Session whose reasons are referred to later in this 
decision. Thus I do not fully agree with the decision of 
Industrial Magistrate Craig in the West Australian 
Locomotive Engine Drivers', Firemen's and Cleaners' 
Union of Workers v. the Commissioner of Railways as 
found in Volume 20 WAIG at page 231. 

The facts in the matter before me indicate that the shift 
in question was rostered to commence at 0800 hours and 
conclude at 1530 hours which was within the 8'A hours 
even when the additional time allowed for booking on 
and stabling the loco were added. I agree with the 
decision of the Commission in Court Session as delivered 
by Commissioner Schnaars in the decision of the 
Locomotive Engine Drivers', and Firemen's Union of 
WA v. the Government Railways Commission recorded 
at Volume 46 51 WAIG page 666 where at pages 667 he 
said:— 

Clause 29 (e) was included by the Court of 
Arbitration for a specific purpose and it is 
important that officers of the Department should 
realise its special significance. The first obligation 
under the subclause is to roster shifts, where ever 
practicable, so they do not exceed eight hours. 
When it is found that in actual practice the rostering 
time is consistently exceeded on certain runs, then 
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the concern of the rostering officers is not merely to 
cope with times in excess of 10 hours, but to cope 
with times in excess of eight hours, because that is 
the primary responsibility. 

The rostering of shifts within the eight hours is 
only giving lip service to the award if it is known that 
such times will, in practice, be consistently 
exceeded. When, however it is not practicable to 
eliminate all rostered shifts beyond eight hours, then 
it must be appreciated that, irrespective of the roster 
time, the award prescribes a definite prohibition 
against the actual working time exceeding 10 hours. 
It is true that prohibitation is qualified, but only to 
the extent that any excess beyond 10 hours has been 
brought about because of an emergency or because 
relief could not be provided, and in such cases the 
onus is on the Department to establish that shifts in 
excess of 10 hours come within one of the 
qualifications. 

I accept on the evidence that it was apparent at the 
commencement of the shift in . question that the S'/i 
hours would be exceeded and indeed driver Menegon 
brought this to the attention of the traffic controller. 
There is contained in Exhibit A several folios which 
would indicate that the running of this particular train 
had on two occasions prior to 6 June run in excess of 8 Vi 
hours namely 914 hours on 3 June and nine hours on 4 
June. There is also at folio I of the same Exhibit a sheet 
indicating that this train ran beyond 8 Zi hours namely 
nine hours on 1 July 1986 and nine hours on 23 July 1986. 
The mere presentation of a document in this fashion does 
not establish the matter as a fact but the Commissioner 
did not take issue with it and by the way it conducted its 
case it would seem it agrees with the information as 
contained in the Exhibit. 

Even if I accept those documents as proving the 
matters contained within them I am not satisfied that it 
has been shown as at the date of this complaint namely 6 
June 1986 that the rostering of the shifts have been 
consistently exceeded. 

In any event when one takes into account the circum- 
stances of this case namely that there was no other crew 
available at Wongan Hills at the time which could relieve 
driver Menegon and driver's assistant Marwick I do not 
consider it practicable to expect the defendant to 
transport a crew some 90 kilometres where the shift is 
only likely to be exceeded by a half to three quarters of an 
hour. 

For the reasons given, I am not persuaded that the 
complaint as laid has been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 228-279 of 1985. 

Between Trevor John Pope, Complainant and Anker 
Anderson and Others (Employees of WA 
Newspapers), Defendants. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 14th day of November 1986. 

Mr J.P. Mungar and Mrs J. Bottrell (both of Counsel) 
on behalf of the complainant. 

Mr P.M. Nisbet (of Counsel) on behalf of the 
defendant. 

Reasons for Decision. 
THE MAGISTRATE: In the interest of brevity I refer to 
my Reasons for Decision on the No Case to Answer 
submission handed down on 5 December 1985, and 
adopted those reasons to the extent that they are not 
inconsistent with what I now say. 

On the evidence before me I am satisfied that David 
Austin Lazaro was not required to work upon the plant 
of West Australian Newspapers Ltd and therefore did 
not so refuse to work. I would thus dismiss Complaint 
No. 271 of 1985. 

As I understand the way the defendants conducted 
their case they have called witnesses who represent 
groups involved in the various stages of printing at West 
Australian Newspapers Ltd. Mr Haines was called and he 
gave evidence that he was a Brake Hand. Mr Ingleton 
was called and he gave evidence that he was a Machinist. 

Mr Phillip Andrew Burton was called and he gave 
evidence that he was a General Hand at the time of the 
alleged breach. Each of these gentlemen gave evidence 
that they worked in the Machine Room and that when 
they arrived for work the Deputy Foreman Mr Otley 
would mark them as being present and would allocate 
them the duties for the night. Each of the men gave 
evidence that they did not believe that they were, on this 
night, marked as being present by Mr Otley. The 
majority indicated that as far as they were aware, they 
were not allocated any duties by Mr Otley. However, Mr 
Otley gave the following evidence as recorded at pp. 34 
and 35 of the transcript. 

Mr Mungar — Who was the Foreman in charge 
that night? 

Mr Otley — John Ellis. He gives me a sheet of 
paper with the crew on it and I go outside and 
designate jobs to whoever is there on the crew list. 

Mr Mungar — What else do you do? 
Mr Otley — I tick them off as I see each person. I 

put a little line through each name, which indicates 
that they are there. If nobody is there, then I bring it 
to the attention of the Foreman — if he's a bit late or 
he's not there at all. 

Mr Mungar — Is that what you usually do every 
day? 

Mr Otley — I do that every night, yes. 
Mr Mungar — Did you do that that night? 
Mr Otley — I did that that night. 
Mr Mungar — Did you take that sheet to the 

Foreman? 
Mr Otley — When I've finished that duty, I go 

back into the office, put the sheet on the desk and 
then the Foreman works on that from thereon. 

On the one hand I have the positive evidence of Mr 
Otley and on the other hand the somewhat hesitant 
evidence of each of the witnesses from the Machine 
Room. In view of the fact that the witnesses from the 
Machine Room gave the evidence one year and one week 
after Mr Otley and almost two years after the event, it is 
not suprising their evidence is hesitant. Mr Otley on the 
other hand gave his evidence in less than 12 months from 
the event. In addition to the evidence of Mr Otley I have 
the evidence of Mr Ellis who indicated that the list was 
returned to him with the names of those who were in 
attendance ticked as being present. Having had the 
opportunity of seeing each of the witnesses give their 
evidence I am satisfied to the degree required that Mr 
Otley in fact did allocate specific duties to each of the 
men who appeared on the list from which ultimately the 
time and wages records were made. I am thus satisfied 
that each of the defendants who worked in the Machine 
Room on this night had been allocated their duties and 
thus in my view were directed to work upon the plant of 
the West Australian Newspapers Ltd for the reasons I 
have enunciated in my previous decision. 

I am satisfied that at approximately 11.15 p.m. Mr 
Ellis directed the men to go to supper and come back at 
five to 12.1 am further satisfied that Mr Ellis, under the 
direction of Mr Don Woods, entered the canteen at 
approximately 11.30 to 11.45 p.m. and told the men that 
"the boss wants you back on the floor, would you come 
back to the Machine Room". Although the men initially 
moved to come back to the Machine Room they did not 
so return and shortly thereafter the lights in the canteen 
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and elsewhere in the building were turned off at the 
instruction of management. I am not satisfied as to 
whether or not the lights were turned off during the 
supper break or shortly thereafter. I am satisfied that the 
direction to return to the Machine Room by Mr Ellis 
took place during the time that the men were instructed 
to go to their supper break. It is apparent that the men 
were desirous to complete their supper break before they 
returned to work. The suggestion by counsel for the 
complainant that the men should have returned to the 
Machine Room after the lights had been turned off is, to 
me, totally unrealistic. To expect men to move about 
machinery in subdued light is only inviting trouble and 
their refusal to do so at that point in time, could not be 
criticised. 

I will now consider those who are normally employed 
in the Publishing Room. In my decision on the No Case 
to Answer submission I held that the crew lists produced 
for those in the Publishing Room simply listed their 
names and that their tasks were set unless otherwise 
specified. I came to that conclusion on the basis of the 
evidence given by Mr Briggs but having had an oppor- 
tunity of hearing from further witnesses I no longer hold 
that view. 

I am satisfied that the tasks carried out at the 
beginning of the shift by those in the Publishing Room 
were set and would be automatically carried out without 
further direction. On the night in question this in fact 
took place although the work involved did not require 
work upon any plant. It is clear from the evidence of 
those employed in the Publishing Room that the tasks to 
be carried out in association with the plant were allocated 
by way of a crew list which was posted by Mr Briggs each 
evening around 9.15 p.m. Having had the benefit of this 
additional evidence it is my view that this is consistent 
with the evidence of Mr Briggs in view of the following as 
recorded at p. 52 of the transcript. 

Mr Mungar — How do you fill in the time books? 
Mr Briggs — I put down the times that the men 

are due to start, how many staff I have on — 
sickness, holidays, etc. Then I make out a crew list 
of where each man will work when the shift 
commences. 

Mr Mungar — What do you do with the crew list? 
Mr Briggs — When it is made out I put it outside 

the office and during the course of the evening 
before the press is rolled, each man will go and look 
at the list to see where he has to go when the machine 
is run. 

I am satisfied that no such list was posted on the night 
in question and therefore there was no direction to the 
staff in the Publishing Room requiring them to work 
upon any plant. I accept that at the commencement of 
the shift and indeed after the meeting was held that the 
men carried out their set tasks which did not require the 
use of plant. It is clear from the evidence of Mr Briggs 
that once the paper had started its run not all of the 
publishing hands were required to work upon plant. At 
p. 55A and 56 of the transcript the following is recorded. 

Mr Mungar — What other tasks were your men 
employed to perform? 

Mr Briggs — Before the paper run started. 
Mr Mungar — Once the paper run starts? 
Mr Briggs — You would have packers and tiers, 

men on the floor handing out sets to the packers. 
You would have the men on the packer stackers, of 
course, and one or two men shifting bulks of paper 
around the building. 

Mr Mungar — You say they are not directly 
involved in working on any machinery? 

Mr Briggs — Some of them, no. 
Mr Mungar — Those who are not directly 

involved in working on any machinery could the 
machinery operate if they simply refused to v/ork? 

Mr Briggs — Some of them, yes. If some of them 
refused to work the machinery, the machinery could 
still work yes. 

As no crew list was posted on the night in question the 
men were not in a position to know which of them were 
to be employed upon the plant. I am therefore of the view 
that those employed in the publishing area were not 
directed to work upon the plant and thus the complaints 
in relation to them must fail, they being complaints 262, 
263, 264, 266, 269, 270, 272, 273, 274, 275, 276, 277, 278 
and 279 of 1985. 

The first matter raised by the defendants in their final 
submission was the question of service. Counsel for the 
defendants indicated in his final address that I had 
previously found, having regard to my interpretation of 
the Order, that service upon the Union was sufficient. 
With that I take issue. I have not previously found that 
the Order was served upon the Union nor did I find that 
that was necessary. What I did do was to quote from 
section 45 subsection 3 of the Act, as it was then worded, 
and in particular subparagraph (c) of that section which 
read as follows: 

make the text of each direction, order or declara- 
tion given or made by it under subsection (1) and of 
the preamble thereto available to the parties as soon 
as is practicable after that giving or making. 

What I did say was that I was satisfied that section 45 
subsection 3(c) had been complied with. What I then 
found was that the Union and the West Australian 
Newspaper Ltd being named parties had had the text of 
the Order made available to them as soon as practicable 
after the giving and making of the Order. I did not find 
then, nor do I now, that the Union had been served with 
a copy of the Order nor do I consider that section 60 
subsection 3 is appropriate. Section 45 subsection 3 (c) 
does not require service but simply that the text be made 
available to the parties. I am satisfied that it was. 

The defendants through Counsel argues that 
Regulation 15 of the Industrial Commission Regulations 
1980 was not complied with and that this strengthened 
their argument that service was required. In relation to 
that argument the evidence is clear that the Order was in 
writing and under seal. The Regulation then requires the 
Registrar or such other person directed by the 
Commission shall serve the Order, on such person or 
persons as the Commission may direct. I do not consider 
that regulation 15 is in any way inconsistent with section 
45, subsection 3 (c). In my view regulation 15 comes into 
play if, and only if, the Commission directs that a person 
or persons be served. I do not consider that it overrides 
section 45, subsection 3 (c). There has been no direction 
in the Order that the Registrar or any other person is to 
serve any person or persons, and thus, in my view, 
Regulation 15 has no relevance. I am of the view that the 
Order is not required to be served personally on any of 
the defendants for the reasons set out above and for the 
reasons previously given in my decision on the No Case 
to Answer submission. 

Counsel for the defendants then referred me to the 
definition of require as contained in the shorter Oxford 
English Dictionary and referred me to several definitions 
each of which indicated that something by way of 
demand was necessary. What he did not do was refer me 
to the fourth definition as contained under Item 2 of that 
dictionary which states as follows: 

To feel, or be under, a necessity to do something. 
To fall necessarily, to need, to be done etc. 

In my view, because of the past practices, those who 
worked in the Machine Room would feel they were under 
a necessity to do something i.e. carry out their duties as 
they had been assigned. As I am satisfied that they were 
assigned duties, I am of the view that they were required 
to work upon or operate any of the employer's plant 
pursuant to the provisions of the Order. 

A further argument raised in the defendants final 
address is that the employees could not work upon the 
plant because the plant was not set up in a fashion to 
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enable them to carry out any work upon it nor were there 
plates cast for the editions of the fVest Australian that 
were to be printed that evening. Whilst I accept that some 
adjustment was required to be made to the plant and that 
at the commencement of the shift the plates for the West 
had not been completely cast, I am none the less satisfied 
that those employed in the Machine Room could have 
performed work upon the employers plant if they had so 
desired. I am not satisfied that the intervening circum- 
stances were such that would have precluded them from 
doing any of their assigned work and thus I would 
dismiss this argument. 

The defendants through counsel raised again the 
question of lack of jurisdiction by virtue of the fact that 
section 45 of the Act has been repealed. They raise a 
different argument now than was raised before me 
previously. As to the argument raised at the No Case to 
Answer submission I stand by my reasons previously 
published. As to the argument raised now I do not 
consider it has any merit. Section 45 was the section 
which empowered the Commission to make the Order. 
The section then sets out the procedure which was 
required to be followed before an application to enforce 
the Order could be made. 

From an examination of Exhibit 1A, which is the 
direction from the Commissioner pursuant to section 45, 
subsections (5) and (6) of the Act, it is clear that that 
direction was given before the section 45 was repealed. 
This is true also of the certificate given by the Chief 
Industrial Commissioner pursuant to section 83 sub- 
section 8 of the Act. I am therefore of the view that the 
provisions of section 45 were complied with prior to its 
repeal and therefore a valid Order was in existence and a 
valid direction to enforce that Order was given. 

I appreciate that the complaints were not laid until 
after section 45 was repealed but I do not considered that 
that deprives me of jurisdiction. There was a valid Order 
in existence which was capable of being enforced. 
Provisions under the Act as it now stands, provides for 
the enforcement of Orders of the Commission. In those 
circumstances I fail to see that the repeal of section 45 
deprives me of jurisdiction. 

A further argument raised by the defendants was that 
section 11 of the Criminal Code applies. In my view it 
does not. In fact, what the defendants have to answer, is 
a breach of an Order not a breach of section 45 of the 
Act. It is true that section 45 of the Act empowered the 
Commission to make the Order in the first instance. 
However the repeal of section 45 did not render the 
Order invalid. Although section 83 of the Act, the 
section under which these complaints come before me, 
has been amended the penalties have not been increased 
and therefore the defendants are in no worse position 
now than they would have been if the prosecution had 
proceeded prior to the amendments taking effect. I am 
therefore of the view that this argument fails. 

I have some concern that counsel for the complainant 
argued in her final address that paragraph 1 of the Order 
applies to the matters before me. The reason for this 
concern is that throughout the trial I and defendants 
have been led to believe that the complainant relied solely 
on the second paragraph of the Order and when one 
reads the complaints that is apparent. 

Our minds were directed in this way by the wording of 
the complaints and by the opening address of counsel for 
the complainant who said at page 4 of the transcript the 
following: 

The Order alleged to have been breached contains 
numerous independent but overlapping 
components. A breach of any of those would, in 
itself, constitute a breach of the Order. For the sake 
of simplicity, a breach of only one of the require- 
ments is alleged in the complaints. That requirement 
is found in the second numbered paragraph of the 
Order. It is that the employees did commence 
industrial action by refusing to work on the 
employer's plant when so required by the employer. 

In proof of the alleged breaches of the Order, I 
shall therefore lead evidence that on 5 and 6 
December 1984 each of the defendants was an 
employee of West Australian Newspapers Ltd. 
Secondly, the defendants were members of the 
PKIU. Thirdly, they were subject to the provisions 
of the Printing (Newspapers) Award No. 23 of 1979. 
Fourthly, they were required in the usual 
performance of their work to work upon the 
employer's plant. Fifthly they were instructed to 
work. Sixthly, they refused to work upon the 
employer's plant. 

Further at page 81 of the transcript counsel for the 
complainant in his address on the No Case to Answer 
submission said as follows: 

I would refer you to the first numbered paragraph 
of the Order. The complaint is lodged under the 
second paragraph but if you look at the first 
numbered paragraph I will start reading beginning 
at the fourth last line; 

Further at page 83 of the transcript he said: 
It is a requirement of the first numbered para- 

graph of the Order that the parties are obliged to 
comply with paragraph 1 of the Order as soon as 
they are made aware of the terms of the Order. 
There is no such requirement in the second para- 
graph and this is the paragraph under which the 
complaint has been drafted. 

Counsel for the defendants in his reply to the No Case 
to Answer submission at page 89 of the transcript said as 
follows: 

I would like to make a brief reply. My learned 
friend, in answer to the second point of my 
submission, relies upon the wording of the Order of 
Mr Commissioner Martin in paragraph 1 and yet as 
he opened his case and led his case, these complaints 
are based on a failure, an alleged failure, to comply 
with paragraph 2 of the Order. 

Paragraph 1 was formulated, as is clear from its 
terms, to deal with a situation of people who were 
then in the midst of industrial action and it was an 
order for them to cease. Paragraph 2 was to deal 
with possibility of people commencing further, the 
same or different industrial action. 

With respect I would agree with the learned counsel as 
to his comments in relation to the application of the first 
and second paragraph of the Order. 

It is to be noted, that having closed his case, the 
complainant did not on either of two appeals allege that 
he was relying upon the first paragraph of the Order. 
Some 12 months after he originally closed his case I 
allowed him to re-open to bring further evidence and no 
mention was made at that point in time that he relied 
upon the first paragraph of the Order. Indeed it was not 
until the final address of counsel that this issue was raised 
and I would have thought that any fair minded person 
would have found that strange indeed. 

In view of the wording of the complaints, the way in 
which the complainant through counsel opened his case, 
his address on the No Case to Answer submission, and 
the fact that no amendment to the complaints was 
requested by the complainant I do not propose to 
consider paragraph 1 of the Order. 

If the complainant now wishes to rely on Paragraph 1 
of the Order I consider the complaints should be 
amended. Pursuant to the provisions of Regulation 3 
subregulation 1 of the Industrial Arbitration (Industrial 
Magistrates) Regulations of 1980 I am of the view that 
sections 46, 47 and 48 of the Justices Act set out the 
procedures which would govern an amendment in these 
circumstances. There are several well known cases which 
have considered these sections, the first being the case of 
Mitchell v. Myers 1955 West Australian Law Reports p. 
49 and the second, Kalgoorlie Regional Traffic Council 
v. Fostinelli 1974 West Australian Reports p.3. I would 
have thought that both of those cases support the view 
that it is not for a Magistrate to make any necessary 
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amendment of his own motion but rather it is his duty to 
deal with any application to amend which may be made 
by the Prosecutor. Although it may not be correct to caE 
the complainant or his counsel the Prosecutor 
nonetheless I consider the principles enunciated in these 
cases apply and as no application to amend was made I 
do not propose of my own motion to make any 
amendment. 

In any event, in view of the way in which the 
complainant conducted his case, I consider it would 
render an injustice upon the defendants to aUow any 
such amendment. Therefore, on the grounds of fairness, 
I would decline to exercise my discretion in considering 
the wider argument as was put to me by counsel for the 
complainant in her final address. Thus, I will consider 
the complaints as they have been laid and confine my 
considerations to paragraph 2 of the Order. However, I 
do accept that it is proper for me to consider other parts 
of the Order in determining the proper interpretation of 
paragraph 2, and to that extent, I have considered the 
Order in its entirety. 

In relation to those who were employed in the Machine 
Room I am satisfied that they were employed by West 
Australian Newspapers Ltd that they were eligible for or 
were members of the Printing and Kindred Industrial 
Union, West Australian Branch, Industrial Union of 
Workers and that they were subject to the provisions of 
the (Newspapers) Award No. 23 of 1979 and that each of 
them commenced industrial action in that they refused to 
work upon plant of the West Australian Newspapers Ltd 
when they were so required by the employer. I am 
therefore satisfied that each of the complaint Nos. 228 to 
261 of 1985 have been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 258 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Complainant and 
Charlie Carters Pty Ltd, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 12th day of November 1986. 

Mr A. Jackson (of Counsel) on behalf of the 
complainant. 

Mr P.M. Nisbet (of Counsel) on behalf of the 
defendant. 

Reasons fpr Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by the 

Magistrate.) 
THE MAGISTRATE: It is conceded, as I understand it, 
by the parties that on 3 September 1986 Mr 
Commissioner Salmon made an order in the terms as 
contained in Exhibit A and the relevant part so far as 
these proceedings are concerned is as follows: 

That Charlie Carter Pty Ltd deliver forthwith to 
the Shop Distributive and Allied Employees 
Association of Western Australia copies of all times 
and wages records for all persons employed by 
Charlie Carter Pty Ltd under the terms of the Shop 
and Warehouse (Wholesale and Retail Establish- 
ments) Award 1977, No. 32 of 1976 from January 
1984 until 1 September 1986. 

As has been pointed out, the order itself does not 
define the term "time and wages records", however 
when one looks at the context in which the order is made 
I think it is clear that one needs to refer to the award 
which is cited in the order and in particular Clause 21. In 
that clause is set out what an employer shall keep in terms 
of time and wages records. 

In my view it is implied from the order that they would 
be the documents which were required to be produced. 
The evidence is clear and establishes that part of that 
information still has not been supplied and none of it was 
supplied by 10 September 1986. 

I would agree with Mr Nisbet that as far as the matter 
before me is concerned I need to take into account the 
position as it was at 10 September. Matters subsequent 
may be appropriate should I proceed to convict. 
However they are not, in my view, relevant for the 
purposes of deciding whether or not the order had been 
complied with on 10 September 1986. 

The matter did come before me as a matter of urgency, 
as I recall, on 12 September 1986 and at that time, I was 
advised by counsel, Mr Nisbet, that an application for a 
stay of the order would be made. As that application 
would be heard by the President I considered it would be 
impertinent if I proceeded to hear the matter before the 
President had given his reasons. 

It was for that reason that I adjourned the matter on 12 
September to allow that application to be made and 
allow the President to make such decision as he 
considered appropriate. 

The application was filed as undertaken, and I had no 
doubt that it would, and as a consequence the President 
gave a judgment in relation to that on 19 September 
1986. The President's judgment has been referred to and 
indeed is part of Exhibit B. It is apparent, I would have 
thought, when one looks at the order, and it becomes 
abundantly apparent when one looks at the boxes which 
are at the left hand side of the court — at least on my left 
hand side — that to comply with the order forthwith 
meaning now or immediately after the pronouncement 
of the order was not intended and could not have been 
practicable. 

It seems to me that a fair sized motor vehicle would 
have been required, if not a truck, to have put the 
documentation in or on to deliver it to the appropriate 
union offices. 

Indeed, it would appear that the complainant and its 
counsel would concede that and the President on page 7 
of his judgment so indicates. The first full sentence on 
that page reads: 

It was conceded rightly in my opinion that it was 
inappropriate to require production of the 
documents forthwith. 

and I would also readily concur with that. I wish also to 
quote further from page 7 and part of page 8 from His 
Honour's reasons where he said: 

It would have been preferable if the order had 
fixed a time for compliance but it is unlikely to have 
been intended that requirement be met immediately. 
I have no doubt that production of the documents 
within a reasonable time would have been accepted 
as sufficient compliance. In fact I understand that it 
was some 10 days before proceedings for 
enforcement were instituted. 

The substantive issue between the parties had 
been the subject of a conference and as a result of 
discussions it was made known that production of 
the records would be required. 

With the exception that the application was made 
seven days after the order I fully agree with what the 
President said. Counsel for the complainant has referred 
me to a case where the meaning of the term ' 'forthwith" 
was considered. Sitting elsewhere, dealing with the Road 
Traffic Act, I have come across the word before and 
prior to the case being referred to I had in my mind that 
given the wording of the order, the meaning of the word 
"forthwith" would be this — "As soon as is practicable 
in the circumstances". Although the wording was 
slightly different from that given by His Honour and that 
which has been urged upon me by counsel for the 
defendant, I think essentially the interpretation I would 
have placed upon it is consistent with others. I think, 
however, I would like to emphasise the last word in my 
definition — "circumstances" "As soon as is practicable 
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in the circumstances". Unfortunately I only have one 
side of the picture. It is apparant that the defendant in 
these matters, the respondent before Commissioner 
Salmon, was represented by Mr Gifford whom the 
President caUed an "experienced advocate", and I 
would accept that. Mr Gifford is well known in this 
jurisdiction and elsewhere in the industrial scene in 
Western Australia and I think experienced is a well- 
chosen term for him. 

That being the case, albeit there has been no evidence 
that the order was served upon Charlie Carters, they were 
represented at the application and would therefore have 
knowledge of what transpired there. At least their repre- 
sentative must have been abundantly clear of the terms of 
the order. The fact there is no evidence that the order has 
been personally served or been served at all upon the 
defendant, given the circumstances as they were at the 
time, namely that the respondent in that application was 
represented, caused me no trouble. 

It is true that there is a large amount of documentation 
which is in the court and I accept that it all relates, to 
some degree, to the time and wages records. I accept 
also, having heard the evidence, that the complete time 
and wages records, if you will, as defined in Clause 21 of 
the award is comprised in three separate documents. The 
first such document has been described as the self service 
timesheet, it being a sheet which sets out the name and 
age of the individual, a number which apparently is some 
internal number for the defendant and then the days of 
the week with the start and finish times, the hours 
worked and so forth. It also gives details of the shop and 
the week ending date. 

The second document is entitled "Employee record, 
the TNT payroll management system". Apparently the 
TNT form number is 9. The third and final document 
which together make up the time and wages records is 
what I think can be conveniently called a computer 
printout sheet which is headed up "TNT payroll 
management system, pay cost". 

It is clear on the evidence, and I accept it to be a fact, 
that the totality of the time and wages records is in fact to 
be contained with reference to three documents. 
Purportedly the time and wages record for the period, 
namely January 1984 to 1 September 1986, were initially 
delivered to the complainant in 26 boxes and apparently 
the complainant in sorting through them has reduced the 
size of the package from 26 to 24 boxes. Suffice to say 
there is a lot of paperwork, whether it be crammed into 
24 boxes or 26 boxes. Also, it has been established that 
not all of the three pieces of paper are therein contained. 
I am more than satisfied that the order required the 
defendant to produce a large amount of paperwork. 
That may be so but, as I have said, I only have part of the 
picture. There has been no evidence as to where that 
information was stored. It might well have been stored in 
one place. There is no evidence to indicate what effort 
was undertaken to marshall that information. Whether it 
was at one place or not I know not. Certainly, as I under- 
stood the way it was presented to the complainant, the 
three pieces of paper, if I can use that terminology, were 
not in an orderly fashion employee by employee but 
simply 26 boxes were delivered. 

The other aspect, which is of note, and indeed His 
Honour referred to it in his decision, at the last sentence 
on page 7 going over to page 8 of his decision where he 
says: 

The substantive issues between the parties had 
been the subject of a conference and as a result of 
discussions it was made known that production of 
the records would be required. 

When one takes into consideration the circumstances, 
the defendant had been alerted to the fact that they may 
at a subsequent time be required to produce documents. 
An order was made requiring them to produce the 
documents. The documents had not been produced in a 
period of seven days and a complaint was filed in this 
jurisdiction to have that matter enforced. 
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It was at that point in time, indeed on 12 September as 
I recall, that an undertaking was given by Mr Nisbet that 
an application to stay the order would be made. There is 
really no evidence before me that seven days was not a 
sufficient time to comply with the order. The only basis 
upon which I could come to a conclusion that it was not 
sufficient would be to draw an inference from the 
number of the employees who were involved, the number 
of stores that were involved, the large amount of paper 
work which was involved, and perhaps the possibility 
that there was insufficient staff to collate that 
information. Of course, as to the staff, I have no 
knowledge as to whether they were or whether they were 
not available. Admittedly there is a large amount of 
paper work, admittedly there is a significant number of 
employees and admittedly there are some 20 odd stores. 

That still does not persuade me, without further 
evidence, that seven days was an insufficient time in 
which to comply with the order. As the evidence stands, 
despite the large volume of material, it may all have been 
housed in one place and thus have required a 
comparatively short period of time in which to comply. I 
simply have no evidence before me one way or the other. 

Having come to that conclusion, I am not persuaded 
that the company has complied with the order and thus I 
find the complaint as laid has been proved. 

BOARDS OF REFERENCE — 
Decisions of — 

File No. 18 of 1971 Vol II. 

In the matter of the Railway Employees Award No. 18 of 
1969 and in the matter of a Board of Reference 
constituted thereunder and in the matter of a deter- 
mination of a dispute relating to workshop 
allowances between the Australian Railways Union 
of Workers West Australian Branch and Western 
Australian Government Railways Commission. 

Before Mr T.J. Pope — Chairman, 
Mr A.V. Costa — Employee Representative, 

and Mr R. Bosworth — Employer Representative. 
The 31st day of March 1987. 

Determination. 
MR POPE: The provisions of the Railway Employees 
Award No. 18 of 1969 which are pertinent to this Board 
of Reference are set out below: 

8.—Board of Reference. 
(1) . . . 
(2) The Board of Reference is hereby assigned the 

function of determining any dispute between the 
parties in relation to any matter which, under this 
award, may be allowed, approved, fixed, 
determined or dealt with by a Board of Reference 
which shall include the determination of any dispute 
as to the application of any special rate and 
provision prescribed herein except such as involve 
an interpretation of the provisions of this award or 
any of them. 

(3) . . . 
31.—Special Rates and Provisions. 

(1) Midland Workshops (including Supply 
Division at Midland) 

(a) The allowances prescribed in this sub- 
clause are in compensation for all work 
caused disabilities not otherwise specifical- 
ly provided for in this award. 
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(b) Employees shall be paid the disability 
allowance specified according to the group 
disability level applicable to the area in 
which the employee works as set out in the 
Schedule — Midland Workshops 
Disability Allowance Groupings to this 
award. 

(c) Disability allowance groupings shall be: 
$ per week 

Group 1 4.10 
Group 2 6.10 
Group 3 12.30 

(d) ... 
(e) An employee who is temporarily engaged 

on work in an area which would, if he were 
regularly so engaged, entitle him to be 
allocated to a higher group than the one to 
which he has been allocated, shall, if 
engaged for half a shift or for four hours 
or more on such work on any day, be paid 
the higher group rate for the whole of that 
day or shift. 

(f) Any dispute as to the application of the 
provisions of this clause shall be referred 
to the Board of Reference for 
determination. 

(g) 
The applicant asked the Board to determine that a 

crane driver located permanently in the foundry be 
moved from a Group 1 disability grouping to a Group 3 
disability grouping. He also requested the Board move 
maintenance carpenters in the Track and Equipment 
Shop, from disability group 1 to disability group 2. 

The genesis of the workshop allowances can be found 
in a decision of the Commission in Court Session 
numbered CR93 of 1985 published in 66 WAIG 1365. A 
decision of Salmon C. in matter No. CR488 of 1986, yet 
to be reported, also relates to workshop allowances 
which are the subject of this Board of Reference. 

In looking at the claim of the crane driver located in 
the foundry I have looked at the principles enunciated by 
the Commission in Court Session in the decision 
previously cited, and I have also examined the "Pope 
Report" which was referred to in that decision. The 
principle adopted in CR93 of 1985 was that disability 
groupings should provide "payment to workers in 
particular area, compensation which is appropriate to 
the type of work they perform." (i.e.) payments based 
on the actual or real amount of disability encountered. 

Members of the Board have had the opportunity of 
hearing direct evidence from the foreman in charge of the 
foundry, and from the foundry crane driver himself. 

A statement of the agreed facts is set out below: 
(1) Prior to the introduction of disability 

allowances, the crane driver in the foundry was in 
receipt of 100 per cent of the foundry allowance. 

(2) His work entails prolonged periods of time 
sitting in a crane either over, or in the immediate 
proximity of different types of furnaces. 

(3) The shop has a dirt floor and because of the 
nature of the foundry considerable dirt and dust and 
fumes are generated into the roof area in which the 
driver is located. 

(4) The crane driver wears a protective helmet 
with its own electric motor and filter unit for an 
average four hours per day. For much of the 
remainder of the day (two hours on average) he 
wears a lighter protective face mask, to filter 
inpediments from the atmosphere. 

(5) The cabin of the crane is subject to heat when 
in the vicinity of furnaces. The driver has a piece of 
board which he places on the floor of the crane to 
protect his feet from the heat. 

(6) Periodically, a truck is driven into the foundry 
generating considerable dust and diesel fumes. 

The "Pope Report" on which the groupings in CR93 
of 1985 was based omitted analysis or comment on the 
position of crane driver in the foundry. As the basis for 
the grouping as determined by the Commission in Court 
Session was actual disabilities incurred on the job it is my 
opinion and that of other members of this Board that the 
crane driver in the foundry should receive a group 3 
disability grouping. The operative date should be 13 
January 1987, the date the Australian Railways Union 
request for a Board of Reference was received at the 
Commission. 

The second matter which concerns this Board, 's the 
application to move maintenance carpenters in the 
"Track and Equipment" Block from a Goup 1 
allowance to a Group 2 allowance. 

The nature of the work of the carpenters is 
maintenance of the physical structure of the workshops 
themselves. 

The carpenters informed the Board that their work or 
circumstances had not changed since the "Pope Report" 
was prepared. However, they were unhappy with their 
present grouping on a direct comparison with the 
grouping received principally by carpenters (car and 
wagon builders) in Block 1 Rolling Stock, and 
maintenance plumbers in the Track and Equipment 
Shop. 

Comments made in the "Pope Report" make it clear 
that maintenance carpenters in Track and Equipment are 
working in dirtier conditions than carpenters (car and 
wagon buildings) in Block 1 Rolling Stock. 

However, the Commission in Court Session found it 
appropriate that both groups be granted Group 1 
disability allowances. Disabilities encountered by 
maintenance carpenters have not changed since this 
decision and therefore I cannot agree nor do I think the 
Board has jurisdiction to change workshop allowances 
for carpenters in the Track and Equipment Block. 

MR BOSWORTH: I agree with the decision of the 
Chairman. 

MR COSTA: I agree with the decision of the Chairman 
in respect to the crane driver in the Foundry, but disagree 
in respect to the maintenance carpenters. 

CHAIRMAN: It is the unanimous decision of this Board 
of Reference that the crane driver located in the Foundry 
be moved from a Group 1 disability grouping to a Group 
3 disability grouping, the operative date being 13 January 
1987. 

It is the majority decision of this Board of Reference 
that the claim in respect of maintenance carpenters in the 
Track and Equipment shop be dismissed. 

LONG SERVICE LEAVE — 
Appeals committee — 

government wages employees — 

BEFORE THE STATE GOVERNMENT 
WAGES EMPLOYEES' LONG SERVICE LEAVE 

APPEAL COMMITTEE. 

In the matter of the Long Service Leave Conditions for 
State Government Wages Employees and in the 
matter of the Appeal Committee established 
thereunder and in the matter of a claim for 
continuous service between Mrs M. Hardwick, 
Appellant and Hon Minister for Education, 
Respondent. 
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Before Mr K. Scapin — Chairman, 
Mr K.J. Trainer — Employees' Representative, 

and Mr J.A. Spurling — Employer's Representative. 
The 2nd day of December 1986. 

Ms S. Jackson on behalf of the appellant. 
Mr G.B. Arlow on behalf of the respondent. 

The following cases were cited in argument by the 
applicant: 
Thomas v. Mental Health Services 61 WAIG 549. 
Inman v. Mental Health Services 61 WAIG 954. 
Cleland v. Hon Minister for Health 61 WAIG 1432. 

Decision. 
MR SCAPIN: This matter has been referred to the 
Committee for determination pursuant to Clause 18 of 
the Long Service Leave Conditions, State Government 
Wages Employees (the Conditions). It concerns a claim 
by Mrs M.T. Hardwick upon the Hon Minister for 
Education for continuous service, under the provisions 
of the "Cleaners and Caretakers (Government) Award 
1975" No. 32 of 1975. 

Under Clause 15 of that award, the conditions 
governing the granting of long service leave to 
Government Wages employees generally shall apply to 
employees covered by the award. Those general 
provisions were prescribed by the Commission in Court 
Session on 16 December 1985 and published in Volume 
66 of the Western Australian Industrial Gazette at pages 
319 to 321 inclusive (the Conditions). 

The facts are these. In all schools, the school support 
staff, which includes clerk/typists, library aides, 
laboratory assistants, cleaners, gardeners, teachers aides 
and a number of other categories but, excludes registrars 
(who are public servants), are appointed locally, in most 
cases by the school principal. The Education Department 
does not transfer school support staff from one locality 
to another. If the spouse of a member of the support 
staff is transferred in the normal course of employment, 
the contract of employment of the support staff 
employee is terminated. That employee has to take the 
chance of securing a new contract of employment in the 
new locality. Whether such separate contracts of 
employment can be regarded as continuous service for 
long service leave purposes will depend upon the 
application of the provisions contained in the Conditions 
to the facts of the particular case. 

In Mrs Hardwick's case, she was employed as 
follows — 

February 1966 — December 1970: Wubin 
Primary School. Mrs Hardwick's husband was the 
school principal and he employer her. 

February 1981 — December 1971: Lancelin 
Primary School. Mrs Hardwick's husband was the 
school principal and he employed her. 

Break. 
26 February 1976 — 18 December 1977: Mt Tom 

Price District High School. Mrs Hardwick was 
employed by the school principal (who was not her 
husband). 

19 December 1977 (Monday) — 18 January 1978 
(Wednesday): Annual leave plus public holidays. 

19 January 1978 — 26 February 1978: Employ- 
ment for the 1978 school year for the cleaning staff 
commenced on 19 January 1978. Mrs Hardwick had 
a brief break in service of 5Vi weeks until she 
recommended on 27 February 1978. 

27 February 1978 (Monday) — June 1978: During 
this period Mrs Hardwick was employed cleaning 
the Tarcoola Primary School demountable 
classrooms which were then actually located in the 
grounds of the Geraldton Primary School. The 
principal of the Tarcoola Primary School, Mr 
Hardwick employed Mrs Hardwick from 27 
February 1978. 

June 1978 to date: Tarcoola Primary School. Mrs 
Hardwick's husband is the school principal and he 
employed her. 

Mrs Hardwick has, since February 1976, been 
employed as a full-time cleaner over 52 weeks of the year. 
Her contract of employment ceased when she left Tom 
Price to accompany her husband who had been trans- 
ferred from Mt Tom Price to take up a posting as 
principal of the Tarcoola Primary School. 

In accordance with departmental policy, Mrs 
Hardwick could only be re-employed at her new locality 
if there was a vacancy. In fact there was no vacancy and 
she was forced to wait until a resignation occurred on 25 
February 1978 before she was re-employed. There was a 
gap of 5 Vi weeks in her service from the expiration of her 
contract of employment on 18 January 1978 to her re- 
employment with the Education Department on 27 
January 1978. 

Mrs Hardwick's continuous service from 27 February 
1978 to date is not contested and it is an agreed fact that 
there is no dissatisfaction with her service. 

It is claimed on behalf of the appellant that the reason 
for her break in service was — 

(a) beyond her control due to the transfer of her 
spouse; and 

(b) due to the Education Department's failure to 
have the Tarcoola School ready for occupancy on 19 
January 1978. 

It is further claimed that — 
(c) she was under the impression that she had 

been offered further employment by the 
Department at Tarcoola; and 

(d) she fully intended to continue her service with 
the Department. 

The respondent refutes the claims. 
This is the first occasion on which this Committee has 

been requested to hear an appeal in respect of long 
service leave entitlement under the provisions of the 
Commission in Court Session's General Order No. 763 
of 1982 issued on 16 December 1985 and effective from 1 
January 1986 (66 WAIG 319) — the Conditions. 

Prior to 1 January 1986 the Committee's powers 
included dealing with disputes which arose out of the 
application of the Conditions [see Clause 18 (b)], which 
was seen to be a provision whereby the Committee was 
able to consider cases which are in the ordinary course 
excluded by the Conditions. In the past the Committee 
has not been slow to recognise this. From time to time it 
has recommended to the employer that "ex gratia" 
payments for pro rata long service leave be made to some 
employees, where it thought appropriate. Such recom- 
mendations had no binding effect on the employer and 
were really in the nature of gratuitous advice. In 
addition, the Committee's decision was final and binding 
on all parties thereto. These same provisions have been 
retained in the Commission in Court Session's General 
Order effective from 1 January 1986. Although, it is my 
opinion that the Committee's decisions are no longer in 
the nature of gratuitous advice but rather — are now 
enforceable. 

I have had the benefit of reading, in draft, the reasons 
for decision of Mr Spurling. I agree with him to the 
extent that there needs to be some extenuating circum- 
stance that warrants this Committee considering itself 
not to be bound by the strict letter of the Conditions and 
exercising it's discretionary power by awarding to an 
employee, in the instant case, the benefit of continuous 
service on merit, which in the ordinary course is excluded 
by the Conditions. 

The Conditions make no provision for aggregating the 
separate periods of employment, none of which taken 
singly involved sufficient service for an entitlement to 
long service leave. Nor is there, in my view, merit in 
considering the aggregation of the separate periods of 
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employment in the instant case, for the reasons given 
later, as the basis for treating Mrs Hardwick's claim as a 
special case. 

There is yet to be devised any regulatory provisions 
which cater for all exigencies. If the Conditions are seen 
to be inadequate as they affect the long service leave 
entitlement of a particular sector of the cleaning staff of 
the Education Department and are seen to be the cause of 
anomalies among Education Department wages 
employees generally, then it behoves the employer/ 
employee parties to seek a change in those Conditions. I 
do not consider it to be a function of this Committee to 
prescribe those Conditions. 

This Committee is obliged, in determining any matter 
before it, to consider all of the facts and submissions put 
to it. In that context the weight of any authority cited in 
support will be determined by the degree to which the 
two cases are parallel, and care should be taken not to 
rely only on one or two facts which may be similar. 

In all of the three cases cited in support of the 
argument advanced on behalf of the appellant — the 
facts are distinguishable. This is particularly so in respect 
of the transfer of the spouse. 

In the instant case it is a perfectly normal and accepted 
feature of Mr Hardwick's employment that he will be 
regularly transferred from locality to locality during the 
course of his career, and no doubt actively seek changes 
in locality for promotional purposes. In that circum- 
stance it can hardly be said, in my opinion, that Mrs 
Hardwick is suffering an exceptional disability because 
she has to follow her husband from town to town. 
Rather, I take the view that she has been fortunate, on 
occasions, to have found employment, and extremely 
fortunate that she has been able to be continuously 
employed for a period in excess of eight years on this last 
occasion at Tarcoola. 

The claim that Mrs Hardwick was under the 
impression (gained from a statement by her husband) 
that she had been offered employment at Tarcoola — 
prior to her departure from Mt Tom Price, is not 
persuasive. With all due respect to Mr Hardwick, he was 
not in a position to promise future employment to his 
wife in their new location at Tarcoola as the facts of this 
case clearly demonstrated. 

There was no evidence before the Board to support the 
contention that the Education Department was to blame 
for the failure to have the Tarcoola School ready for 
occupancy on 19 January 1978. Even if there was, my 
decision would not have been any different. I do not 
accept that there is any obligation on the Education 
Department to so arrange its building programme so as 
to preserve the continuity of service of its cleaning staff 
for long service leave purposes. 

In considering Mrs Hardwick's stated intention to 
continue her service with the Department, it goes without 
saying that unless or until she does, there is no leave 
entitlement. 

It is my view that this Committee should be slow to 
exercise its discretionary powers to grant claims which 
are in the normal course excluded by the Conditions on 
the basis of a stated intention to continue in the employ- 
ment of the employer. There are serious limitations for 
drawing inferences regarding the degree to which this 
Committee has been influenced in the past by the 
probability of service continuing, where employees have 
evinced an intention to continue in employment with the 
employer indefinitely. In the instant case the vital 
consideration is whether the appellant can demonstrate 
that the circumstances of the break in service deserve 
special merit. This requires a consideration of a number 
of factors, few of which will be conclusive in themselves. 

Mrs Hardwick has completed in excess of eight years' 
continuous service since early 1978, because of that, it is 
simply too easy for her now, in 1986, to say that late in 
1977 it was her intention to remain in the employment of 
the Department. That is not to say that I do not believe 

her, what I am saying is that I have not placed a great deal 
of weight on that part of her evidence in my deliberation 
on her appeal. 

For the above reasons I would dismiss the appeal. 
As I am in agreement with my colleague Mr Spurling 

on this matter, this appeal will be dismissed. The effect 
will be that, subject to her service remaining continuous, 
and providing she does not take leave which will affect 
the period of her qualifying service for long service leave 
purposes, Mrs Hardwick will become entitled to three 
months long service leave on full pay on 27 February 
1988 in lieu of April 1986 (S'A weeks has been excised 
from qualifying service in arriving at April 1986), as 
would have been the case had her appeal been granted. I 
am satisfied that this decision recognises her long and 
satisfactory service to the Education Department. 

MR SPURLING: It is my view that the role of this 
Committee is to examine each application brought 
forward and determine if the specific issues warrant 
consideration, notwithstanding there is no entitlement 
under the Long Service Leave Order. 

Accordingly, to recommend payment in circumstances 
when no entitlement exists requires that the specific 
issues be so persuasive as to conclude that if the parties 
negotiating the Order had been able to accommodate 
them, they would have allowed an entitlement or it would 
have been a reasonable exercise in equity to allow an 
entitlement, given the standards established by the 
Order. 

I believe it is not correct to apply one's own judgment 
as to the fairness or otherwise of the standards set by the 
Order and then to ignore those standards in a particular 
situation. In my view an applicant must demonstrate 
exceptional circumstances that could not have been 
envisaged in framing an Order to have general 
application. 

In this case the applicant asks that the break in service 
of about five weeks between leaving a cleaner's position 
at Mt Tom Price District High School in January 1978 
and taking up a cleaner's position at Geraldton Primary 
School in February 1978 be accepted as continuous 
service. Clause 3 (a) of the Order requires that for 
continuous service any such break be no longer than one 
week. Clearly the parties to the Order agreed that one 
week was all the latitude that should be allowed. For this 
Committee to allow the present application we would 
have to conclude that there is some exceptional 
circumstance that, in this applicant's case, warrants a 
special departure. 

The applicant says that before leaving Mt Tom Price 
she was offered employment by the Principal of the new 
school at Geraldton such that the continuous service 
criteria would have been met. If she was offered employ- 
ment it was in my view not a valid offer as the Principal, 
her spouse, was not at Geraldton at the time and in no 
position to know if he could make such an offer. In any 
event when the applicant went to Geraldton there was no 
vacancy for a cleaner as the work was being done by 
existing cleaners. Employment was gained by the 
applicant only on the resignation of another cleaner. 

The delay in the opening of the Tarcoola School or the 
fact of its temporary location in demountable classrooms 
in the grounds of the existing Geraldton Primary School 
did not materially effect the applicant's continuous 
employment. She resigned from one place hoping to get 
continuous employment at another place but was unable 
to do so because there was no vacancy. 

It is also claimed that the Commission should accept 
that the applicant's spouse was transferred from Tom 
Price to Geraldton and therefore she had to resign to 
remain with him. It is asserted that other decisions of this 
Committee have allowed such claims. Whether the 
Committee, differently constituted, has or has not 
allowed other claims in similar circumstances is of 
passing interest only to me because to have this 
Committee be influenced to that extent, by precedent, is 
to have this Committee, de facto vary the Long Service 
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Leave Order. It would be an improper function of this 
Committee to do that and hence I say that each case that 
comes before the Committee must be dealt with 
individually on the specific circumstances of that case. 

I do not accept that the applicant's break in service 
should be overlooked because of her husband's transfer 
from Tom Price to Geraldton because as a school teacher 
it is not unreasonable to expect that in the pursuit of 
promotion such transfers regularly occur. 

The only influencing circumstances that I can find in 
this case is that the applicant has given long service to the 
same employer, the Education Department. From 
February 1966 to the present date the applicant has been 
continuously employed except for a three year break 
(1973 to 1976) and the five week break (January 1978 to 
February 1978). Thus over the last 20 years the applicant 
has been employed by the Education Department for 
about 17 years and has had no long service leave. 

To overlook the five week break is to allow continuous 
service from February 1976 but to accept the five weeks 
as a break in service, means that the continuous service is 
from February 1978. This has the effect of entitling long 
service leave now or delaying the entitlement until 
February 1988. 

In my viw the three year break means that the earlier 
seven years is lost as service except if it is considered in 
the context of overall service as I have described earlier. 
A three year break is a significant break and it is not 
reasonable to resurrect that earlier service for considera- 
tion in support of the present application. 

Accordingly, I conclude there are no exceptional 
circumstances in the present case to warrant departure 
from the Long Service Leave Order and I would 
therefore reject the application. 

MR TRAINER: The facts of this case are as set out in the 
Chairman's decision. Mrs Hardwick has had two distinct 
periods of service with the Department which are 
separated by a break in service of more than five years. 
The Board was told by the Advocate for the Applicant 
that such a pattern of employment is common in the 
industry because of the very nature of the industry. That 
was accepted by the Department and confirmed by the 
Department's submissions. There are many examples in 
the country areas where continued employment in a 
school as a cleaner or the like, is dependent upon the 
spouse not being transferred to another location in the 
normal course of a career. Where a spouse is transferred, 
the person employed as a cleaner at a school is obviously 
obliged to "move on" with the spouse. That course of 
events is a common occurrence and underlines the 
inherent difference in the nature of the employment of a 
cleaner and a permanent career person such as a Teacher 
to take the instant case. Working as a cleaner cannot be 
regarded as a career nor does it offer the same rewards. It 
must be appreciated that the service of the teacher is 
continuous and transfers do not break service. On the 
other hand, the cleaner has no permanency of tenure nor 
an option of transferring. That was confirmed in 
Departmental submissions to the Committee. 

In determining this case, it is essential to take account 
of the nature of the employment. The long service leave 
conditions are written for the government's wages staff 
in general, with an underlying principle of security of 
employment in a situation where transfer from one 
location to another does not create a break in service for 
long service leave purposes. Cleaners in the schools do 
not fit that profile. It is therefore necessary to determine 
such cases in a wider context so that long service to an 
employer is recognised in a way that does not 
disadvantage the employee. 

The evidence is that Mrs Hardwick had a break in 
service of SVz weeks. That arose as a result of Mrs 
Hardwick's husband being transferred from Mt Tom 
Price to Tarcoola Primary School in the ordinary course 
of his employment. The new position constituted a 
promotion. Mrs Hardwick gave evidence that she sought 
employment as a cleaner upon arriving at Geraldton but 

no position was available. All appointments had 
apprently been made prior to Mr Hardwick's arrival. 
However, about five weeks into the first term, a position 
did become available and Mrs Hardwick was appointed. 
She has been in the position for eight years. That 
appointment followed on two years of previous 
continuous employment at the Mt Tom Price District 
High School. 

In reaching the decision that Mrs Hardwick's service 
should be regarded as continuous for long service leave 
purposes, I have also reached the conclusion that the 
short break in service, whilst in excess of the maximum 
prescribed by the Regulations, warrants special 
consideration. There is always a need to show good 
reason to depart from the conditions and the onus lies 
with the applicant to demonstrate that a departure is 
appropriate in the instant case. Mrs Hardwick's break in 
service was not created by events of her own direct choice 
nor can it be said that Mrs Hardwick derived an 
advantage from the events. Although it does not 
materially assist in determining this matter, it should also 
be recognised that Mrs Hardwick's husband did not gain 
any extraordinary advantage from the transfer but 
rather, he was promoted and transferred in the ordinary 
course of his career. The Education Department had the 
benefit of a previous period of service at the Lancelin and 
Wubin Schools followed by a 5'A week break in the 
middle. The fact that Mrs Hardwick sought employment 
in the same occupation with the same employer once 
arriving at Geraldton, underlines the fact that Mrs 
Hardwick saw her employment in that capacity as 
ongoing. It is unfortunate that a position was not 
immediately available and as a result, there is a short 
break in service which falls outside the conditions. 
Because of the nature of the industry and the short 
period of the break and Mrs Hardwick's demonstrated 
commitment to long term employment in that Depart- 
ment coupled with the fact that the break only resulted 
from the unavailability of a position, I would accept Mrs 
Hardwick's service as continuous for long service leave 
purposes excluding the 5 Vi weeks. 

MR SCAPIN: The decision of the Committee is that the 
appeal be dismissed. 

SECTION 23 — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1161 of 1986. 

Between Newmont Holdings Pty Ltd, Applicant and 
Amalgamated Metal Workers' and Shipwrights' 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr B. McCarthy on behalf of the appli- 
cant and Mr R. Parsons on behdf of the respondents in 
conference on 19 November 1986, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 157 of 1987. 

Between Westralian Sands Limited, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Another, 
Respondents. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
applicant and Mr R. Krygsman on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and particularly those powers contained in section 27 (1) 
(a) (iv), hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1251 of 1986. 

Between George Weston Foods Ltd trading as Tip Top 
Bakeries, Applicant and West Australian Bakers, 
Pastrycooks and Confectioners Union of Workers, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 761 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr O.L. Ihlein on behalf of the appli- 
cant and Mr B.M. Wilson on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the application is determined by the 
continued employment of Mr J.L.G. Da Silva and 
the retention of a Sharp VCR 381 video recorder 
previously in the possession of Mr Da Silva by the 
Company. 

Dated at Perth this 25th day of November 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 167 of 1987. 

Between Westralian Sands Limited, Applicant and 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
applicant and Mr P. McBride on behalf of the 
respondent,the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and particularly those powers contained in section 27 (1) 
(a) (iv), hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

SECTION 29 (b) — 
Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1043 of 1985. 

Between Anthony Hector Bock, Applicant and Rheem 
Australia Limited, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of December 1986. 

Mr P. Mullally (of Counsel) on behalf of the 
Applicant. 

Mr M. Crofts on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application under 
section 29 (b) (i) of the Act. On 4 October, the eve of the 
applicant's 60th birthday, he was retrenched. It is argued 
that it was known to the respondent Company that the 
applicant, a purchasing officer/safety officer, wished to 
continue in employment until he was 65 years of age in 
order to secure his financial position in retirement under 
the respondent's superannuation scheme. 

In the first instance the applicant argues that he was 
unfairly dismissed because his termination was not a 
bona fide retrenchment. The duties which he would have 
performed with the Company were being undertaken by 
an employee whose appointment was subsequent to his 
termination. Furthermore, the dismissal was effected on 
the grounds of retrenchment only after a disagreement 
with the Manager over the administration of workers' 
compensation arrangements and claims. In the event that 
his termination is found to have been effected under a 
genuine restructuring of the Company, it is argued that it 
was unfair inasmuch as the employer had failed to 
investigate all avenues available for the retention of his 
services in the reorganisation. The applicant contends 
that the length of his service with the Company 
(approximately 11 Zi years), his loyalty and his demon- 
strated ability demanded special consideration. Again, in 
the event of a finding of genuine retrenchment, it is 
claimed that it was known to the Company for a period 
in excess of 12 months that his services would be 
terminated and that in not informing him at that time, he 
was denied the opportunity to seek other employment 
and thereby maintain his contributions to the super- 
annuation scheme under portability arrangements 
guaranteed under the trust deed. 
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An amount of $75 130.88 is sought as compensation 
for the unfair dismissal. This amount is calculated on the 
basis of loss of salary for a 24 month period ($40 530.80) 
and compensation for a reduced superannuation 
payment upon termination (being potential superannua- 
tion at 65 years less the amount received on termination) 
($34 600). 

The respondent Company opposes the claim and 
argues that the applicant's retrenchment resulted from a 
bom fide reorganisation of the Company. The 
redundancy package provided to the applicant was in line 
with the negotiated arrangements that exists between the 
Company and the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia although it is 
recognised that the applicant is not a member of that 
union nor was he covered by the Award. The payout 
calculated on that basis resulted in a severance payment 
of 13 weeks salary, 8.667 weeks pro rata long service 
leave, the holiday entitlement and loading. Gross 
payment totalled $10 184.16. The respondent Company 
submits that for a period of in excess of 12 months prior 
to the retrenchment, discussions had taken place on at 
least three occasions on the possibility of the applicant 
taking early retirement (i.e. at 60 years of age). It is 
acknowledged that at no time prior to 2 August was 
retrenchment put to the applicant. However this decision 
was served with adequate notice being given to him and 
only after the Company had allowed time to pass in order 
that the applicant's payout from the superannuation 
scheme would be maximised. The Company disputes the 
allegation that retrenchment was precipitated by the 
disagreement between the Manager and the applicant 
over the matter of workers' compensation. The reorgani- 
sation of the Company commenced in June 1984 with the 
termination of services of two of the most senior 
executives. The new Manager was instructed that 
another position had to go. The respondent Company 
refutes the assertion that it was known in June/July 1984 
that the applicant would be terminated. The Manager 
claims to have made that decision only after reviewing 
staffing arrangements within the administrative division 
and to have come to the conclusion some six months 
before August 1985 when notice was given to the 
applicant. The availability of early retirement was 
promoted with the applicant to enable him to maintain 
what the Manager saw as self esteem and to ensure that 
the superannuation payout would be increased when 60 
years of age was attained. 

The employee appointed after the applicant's 
retrenchment was a retired Manager from an associated 
company recruited specifically to control a contract for 
which the respondent Company had successfully 
tendered. The appointee was not on the respondent's 
payroll. The appointment was made because of that 
person's particular engineering skills and ability to 
negotiate with subcontractors, interpret factory 
drawings, determine labour requirements and generally 
operate as project manager to the contract. It is claimed 
that the scope of these duties extend beyond those per- 
formed by the applicant in his employment with the 
Company. 

The respondent Company goes further in opposing the 
claim. It argues that the applicant's submission is not a 
claim for unfair dismissal but rather an appeal against 
the redundancy package. Mr Crofts for the Company 
states: 

Applications of this nature should not be taken in 
such a manner and in fact the Commission lacks 
jurisdiction to deal with the question of the level of 
compensation that should be paid for retrenchment 
— for a bom fide retrenchment — for an individual 
employee. The Commission cannot substitute its 
view for that of the employer. 
(Transcript pp. 47-48.) 

On the matter of compensation the respondent notes 
that the applicant's entitlement to superannuation was 
specified in the terms of appointment and therefore 
forms part of the contract of employment. Any claim to 
that entitlement should therefore be pursued under the 

provisions of section 29 (b) (ii) of the Act. However, in 
this regard the superannuation trust deed provides that 
benefits should not be the grounds for increasing any 
claim for damages. 

The Benefits to which a Member or former 
Member might claim to be entitled under the Rules 
shall not be used as grounds for increasing or as a 
means of assessing damages in any claim made or 
action brought by a Member or former Member 
against an Employer. (Extract from Superannua- 
tion Trust Deed Paragraph A. 12.5, Exhibit B.) 

Before any consideration of the Commission's juris- 
diction to determine the adequacy of a redundancy 
payment which includes a superannuation payout, it is 
necessary to address the threshold issue of whether there 
has been an unfair dismissal. Failure to satisfy this 
requirement would render further considerations 
redundant. 

In the circumstances of this case the dismissal could be 
seen to be unfair if, in the first instance, the alleged 
retrenchment was a sham and was being used to disguise 
the capricious actions of the employer to terminate the 
applicant's services after a disagreement over the 
administration of workers' compensation arrangements 
or because the applicant failed to respond to overtures to 
take early retirement. Even then it would be necessary for 
the applicant to show that the respondent Company's 
actions were a harsh and oppressive exercise of its 
contractual right. Secondly, if it is accepted that the 
termination of the applicant's employment occurred as a 
result of genuine redundancy, it would be appropriate to 
inquire as to whether it had been executed in such a 
manner as to amount to an unjust or unfair exercise of 
the employer's right of dismissal. 

In June 1984 the respondent Company acted to 
reorganise its administrative structure in the face of' 
market uncertainty. The services of two senior staff 
members were terminated and the new Manager was 
directed to shed one other position. It was this require- 
ment which finally culminated in the applicant's services 
being terminated under the redundancy arrangements 
against which he now complains. The Manager states 
that the applicant's position was selected for abolition 
some six months before August 1985 and only after other 
work arrangements generally had been reviewed. He 
admits that in the wake of events in June 1984 staff 
morale was low and his caution in proceeding to 
implement the next step in the reorganisation was 
tempered in recognition of this fact. 

I am satisfied that there was a bom fide reorganisation 
of the Company which precipitated the abolition of the 
position of purchasing officer/safety officer. I do not 
accept that the termination was particularised to the 
applicant in the sense that it was his services which were 
terminated rather than the position he occupied being 
abolished. Nothing was put which convinces me on the 
balance of probabilities that the incident between the 
Manager and the applicant over the administration of 
workers' compensation was the real reason for the 
termination and/or that the redundancy was a charade. 

The Manager for the respondent Company admits to 
having reached the conclusion that it was the applicant's 
position which was to go by the board under the directive 
he had been given on appointment and that for reasons 
which served the Company's interests the applicant was 
not informed until August 1985. In the applicant's view, 
it is the delay in receiving advice which renders the 
termination unfair. On this line of argument, the 
applicant initially sought compensation in lieu of what 
was seen to be an appropriate period of notice (i.e. six 
months). This aspect of the claim was not pursued with 
any vigour in the hearing, with the applicant concentrat- 
ing on payment by way of compensation for loss of 
earnings for two years and for the reduced super- 
annuation payout. But the convenience of the Company 
was not the only interest being served. During the period 
in which the Company delayed informing the applicant, 
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he continued in employment, contributed to the super- 
annuation scheme and moved closer to a time (i.e. his 
60th birthday), when the multiplication factor for the 
calculation of the payout increased. To have announced 
that the applicant's position was redundant at the time 
the decision was taken, could have, in the prevailing 
circumstances of low staff morale, justified the 
respondent Company issuing a notice of termination in 
line with the standard which was followed in the relation- 
ship with other members of its workforce (i.e. under the 
Agreement with the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia — three weeks). 

In delaying the notice of termination under 
redundancy, the respondent Company appears to have 
attempted to reconcile its own interests of trying to 
improve staff morale and those interests of the applicant 
in providing continuing employment while he served a 
period which would maximise his superannuation 
payout. Against this, the alternative must be considered. 
The applicant could have been terminated some time 
earlier under the terms of redundancy and subjected to 
the vagaries of the employment market with a reduced 
superannuation payout. On balance I consider that the 
course adopted by the Company was not unreasonable in 
the circumstances. Even if the offers of early retirement 
are taken to be indicative of the Company's resolve to 
dispense with the applicant's services as far back as June 
1984, the fact that the matter was not pushed until 
August 1985 enabled the applicant to continue in; 
employment and contribute to his superannuation 
entitlement at a time when he could not have been 
optimistic about obtaining other employment. 

I cannot find that there is anything in consideration of 
the applicant's long service, his loyalty or his 
performance which imposes some special obligation or 
additional requirement on the Company and which 
renders the termination of his service under the 
redundancy unfair. 

I can appreciate how the applicant can question the 
justice of his situation. No doubt the termination has 
come at a time in his life when he is just emerging from 
the burden of mortgage payments and the expenses of 
raising a family. The remaining years of employment 
offered the opportunity to save for his retirement. To be 
confronted with redundancy and limited prospects of 
regaining a place in the workforce must be daunting. 
However, I do not consider that the respondent 
Company acted harshly or oppressively in the exercise of 
its right of dismissal. 

The claim is dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1043 of 1985. 

Between Anthony Hector Bock, Applicant and Rheem 
Australia Limited, Respondent. 

Order. 
HAVING heard Mr P. Mullally (of Counsel) on behalf 
of the applicant and Mr M. Crofts on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 3rd day of December 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1286 of 1986. 

Between Paul Anthony Bullen, Applicant and E.J. and 
C.P. Willey trading as Kingsley Village Patios, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1285 of 1986. 

Between Darren Peter Bullen, Applicant and E.J. and 
C.P. Willey trading as Kingsley Village Patios, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 102 of 1987. 

Between David D'Arcy Burke, Applicant and Chateau 
Commodore Hotel, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement was reached between the parties in full and 
final settlement of this matter; now therefore, I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of April 1987. 

[L.S.] 
(Sgd.) W.S. COLEMAN, 

Commissioner. [L.S.] 
(Sgd.) S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1097 of 1986. 

Between Kenneth Walter Burton, Applicant and Aird 
Wells Beller Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr A.P. 
Wells on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Respondent pay the Applicant the sum 
of $700 within 21 days of the date of this Order. 

Dated at Perth this 15th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

INDUSTRIAL RELATIONS ACT 1979. 

Industrial Relations Act 1979 section 29 Contractual 
Entitlements Claim between Kenneth Walter Burton 
and Aird Wells Beller Pty Ltd (No. 1097 of 1986). 

(NON-AWARD) 

Manager — Real Estate. 

Before Commissioner Kennedy at Perth. 
The 9th day of April 1987. 

Contract of employment — Terms of engagement — No 
frustration of contract — Notice of termination 
required — Payment in lieu ordered — Rest of claim 
dismissed. 

THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant claims he has not been allowed due 
entitlements under his contract of employment with the 
Respondent. 

The Respondent's business is the sale of real estate. 
The Applicant was employed as manager of one of the 
Respondent's branches. He took up this post in 
November 1985. 

It is agreed between the parties that the terms of 
employment included a salary of $700 per calendar 
month and commissions, including over-rider 
commissions, on sales. 

Mr Burton's claim is in two parts. First he claims he is 
due the sum of $700 being payment in lieu of notice. 
Second he claims he is due the sum of $1 551.72 being 
commissions for services rendered. 

There was no express provision in the contract of 
employment for its termination and neither party 
specifically addressed the issue during the proceedings. 
However, having regard for the fact that it was an agreed 
term of the contract that salary due was expressed as per 
month, albeit per calendar month, the fact that the claim 
was raised in the same terms without rebuttal by the 
Respondent either in its formally lodged answers or 
during the proceedings, and the occupation of the 
Applicant it is reasonable to imply that in this instance 
one month was the minimum period of notice of termina- 
tion required. 

In his statement of particulars as filed with his 
application, the Applicant cited 15 September 1986 as the 
date on which his employment by the Respondent ended. 
In the answering statement as filed by the Respondent, it 
is claimed that the Applicant ceased employment with 
the Respondent on 17 August 1986. 

The answers filed on behalf of the Respondent with 
respect to the claim for payment in lieu of a month's 
notice by its managing director, Mr A.P. Wells, state: 

Mr Kenneth Burton ceased employment with out 
Company on 17 August 1986. 

The Western Australian Police rang my home on 
that day and advised that Mr Burton was being held 
in custody and was to undergo psychiatric 
examination. 

Burton requested through the police that our 
Company post bail, this was declined and the police 
were advised that Burton was no longer employed as 
he was not a fit and proper person to manage an 
office. 

The Registrar of the Real Estate Institute of 
Western Australia and the Real Estate and Business 
Agent's Board were notified of the changes in 
management on 29 August 1986. 

It was stated on radio, TV and in the newspapers 
that Mr Burton was unemployed so that clearly 
shows there is no contract existing between the 
Company and Mr Burton for payment of $700 in 
wages for a further month. 

It is acknowledged by the Applicant that he performed 
no service under his contract of employment with the 
Respondent in the period 17 August 1986 — 15 
September 1986 and that he did not attend his place of 
employment during that period. And, it appears, that 
there was no direct contact between the parties during 
that time other than on 15 September 1986 when the 
Applicant returned to his place of work. At that point, it 
appears, he saw Mr Wells and handed over his keys to the 
office to Mr Wells. 

In his submissions the Applicant claims that he was 
unable to attend to his duties during that period due to a 
temporary breakdown in mental health and an incident 
which led to his being taken into custody by the police 
and subsequently being required to undergo psychiatric 
examination for a period and to take medication which 
effectively meant he was incapable of reporting to his 
employer. Further, he submitted, in the absence of any 
communication by the employer during the period, he 
did not know that the Respondent regarded the 
contract of employment as ended until he returned to the 
Respondent's office on 15 September 1986. Accordingly, 
he claims, he is due payment in lieu of notice of 
termination of the contract. 

In the statement attached to his application it is clear 
that the Applicant's claim is limited to 29 (b) (ii) of the 
Act which pertains to contractual entitlements. It is not a 
claim for unfair dismissal pursuant to section 29 (b) (ii) 
of the Act. 

It is timely to reiterate the views of the then Acting 
President as expressed in a decision of the Full Bench in 
this jurisdiction and reported at page 2039 of Volume 65 
of the Western Australian Industrial Gazette that the 
Commission's jurisdiction in proceedings brought 
pursuant to section 29 (b) (ii) of the Act is judicial and is 
limited to the ascertainment of existing rights by a deter- 
mination of whether or not an employee has been denied 
a benefit, not being a benefit under his contract of 
employment. 

In general terms a contract of employment may be 
discharged by performance, by mutual agreement, by 
impossibility of performance, by conduct such as to 
strike at the heart of the contract or by the death of one 
of the parties. 

It is clear that in this instance the employer did not 
formally dismiss the Applicant at the time when it says its 
employment of him ended. A number of questions 
thereby arise. First, did the contract of employment 
cease at the point claimed by the Respondent. Second, if 
it remained afoot were the parties at all times bound by 
its terms and conditions. Third, at what point, if at all, 
did the contract cease to exist and what, if any, duties 
and entitlements were due at that point. 
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It is clear from the Respondent's answers that on 17 
August 1986 it concluded that it no longer wished to 
employ the Applicant. But that conclusion does not of 
itself discharge the Respondent's liabilities under its 
contract of employment with the Applicant. Clearly it 
had three avenues open for consideration. One was to 
allow the contract of employment to continue. Another 
was to terminate it in accordance with the terms of the 
contract. Finally the common law right to dismiss for 
gross misconduct was open to the Respondent for 
consideration. 

In this instance the employer took no action to dismiss. 
It appears the Respondent simply assumed that the 
situation was such that the contract of employment 
lapsed and its liabilities under that contract were at an 
end. 

In the absence of any formal dismissal of the 
Applicant by the Respondent, the question arises as to 
whether there was a frustration of the contract. That is to 
say that the contract of employment was discharged by 
an impossibility of performance. 

Frustration will depend on the circumstances. In some 
circumstances a single case of inability to perform the 
services will suffice. In other circumstances a very 
lengthy period of inability to perform the services may be 
required before it can be established that a contract has 
been frustrated. 

There is also the question of whether the contract was 
frustrated by conduct so serious so as to fundamentally 
strike at the contract and justify an employer regarding it 
as cancelled. It may be that in this instance the employer 
considered that it had such justification on 17 August 
1986 and that its liabilities to the Applicant ceased at that 
point. But in my view for an employer to adopt this 
approach and not the common law remedy of summary 
dismissal, it must be able to demonstrate that the 
common law remedy was not open to it. Anything less 
would be a denial of natural justice. 

It appears that the Respondent took account of a 
situation where the Applicant was apparently in police 
custody on 17 August 1986, and its understanding of the 
nature of the reason for that, and concluded these were 
circumstances which absolved the Respondent of any 
responsibility to effect a dismissal by way of a 
communication to the Applicant. I do not accept that 
any statement to the police to the effect that a contract 
no longer existed or media reports of the Applicant's 
employment status establish that no contract of employ- 
ment between the parties existed from 17 August 1986. 
There is nothing before me to establish that there was any 
attempt by the Respondent to end its contract of employ- 
ment with the Applicant either within the terms of the 
contract or by summary dismissal. In my view the 
contract of employment did not end on 17 August 1986 
and the parties continued to be bound by its terms and 
conditions. 

The question then becomes at what point, if at all, did 
the contract cease to exist. 

There is no question that the Applicant did not 
perform in accordance with his contract of employment 
in the period from 17 August 1986. He submitted this was 
due to a temporary incapacity, which, effectively, ended 
by 15 September 1986 when he attended the 
Respondent's premises, that is shortly before one 
calendar month elapsed. 

In Jackson v. Union Marine Insurance Co 1874 LR 10 
CP 125 it was held that a temporary absence, in that case 
one due to illness, only puts an end to the contract if the 
resulting incapacity goes to the root of the matter and 
frustrates the object of engagement (Halsbury, Vol 25, 
3rd Edition, p. 516). 

In this instance the Applicant's incapacity was, it 
appears, confined to a period less than one calendar 
month and was not such to preclude his further 
employment in the same industry. Indeed it appears the 
Respondent was prepared to provide him with a 
reference for a sales position within the real estate 
industry subsequent to 15 September 1986. 

Having regard for the foregoing and all before me I am 
not prepared to find that the contract of employment 
between the Applicant and the Respondent was ended 
due its frustration in the period after 17 August 1986 to 
15 September 1986. In my view the contract was 
continuous over that period. 

So long as the contract was subsisting the question of 
whether or not the Applicant was entitled to the retainer 
during his absence from work can only be answered by 
reference to the terms of the contract of employment, 
whether express or implied. In this instance it may be 
implied that the terms of his position as branch manager 
required attendance and performance of those duties. 
Accordingly I find that there is no liability by the 
Respondent for remuneration for that period after 17 
August 1986. 

Finally, in answer to the question as to when the 
contract of employment between the parties ended, I 
have concluded that it was on 15 September 1986 when 
the Respondent made known to the Applicant its 
decision of 17 August 1986 to regard the contract as 
ended. It follows from all of the foregoing that the 
Respondent has not discharged its liability under that 
contract of employment insofar as notice is concerned. 
In the circumstances where, it appears, the Applicant has 
secured other employment, I am prepared to issue an 
Order that the Respondent pay to the Applicant a sum 
equivalent to the retainer he would have received had he 
been given due notice. 

The dispute between the parties over the Applicant's 
claim for due commissions goes to the matter of that 
term of the contract of employment concerning 
advertising expenses. 

It was an express term of the letter of appointment of 
the Applicant by the Respondent that the Applicant be 
allowed advertising expenses to the sum of $450 per 
month of eight per cent of personal Commission 
earnings. It may reasonably be implied from the material 
before me that the figure which was to apply was the 
lower of the two. 

According to the Respondent the figure for the 
Applicant's gross commissions for the period December 
1985 to August 1986 was $10 726.47 and, in the same 
period the advertising costs incurred by the Applicant 
totalled $4 676.63 of which only $858.11, being eight per 
cent of the gross commission, was allowable, leaving the 
sum of $3 818.52 due to the Respondent. Of this sum, 
the Respondent submitted, only $1 551.72 had been 
charged against the gross commissions, being that part of 
the gross commission which would otherwise have been 
due the Applicant at the time the contract of employment 
ended. 

The Applicant supported his claim with two main 
arguments. The first was that he did not accept the 
figures for advertising costs as produced by the 
Respondent. The second was that in the circumstances, it 
was unfair of the Respondent to apply the letter of the 
contract of employment because of the abnormal 
circumstances in which the Applicant found himself in 
August 1986, whereby he was deprived of the 
opportunity to earn those commissions which would 
usually have resulted subsequent to the advertising 
expenses incurred. 

In answer to questions from the Commission, the 
Applicant acknowledged that under his contract of 
employment he was liable to have advertising overruns 
offset against commissions. In considering this and the 
fact that the level of advertising incurred was at the 
discretion of the Applicant, I am satisfied that it was a 
term of the contract of employment between the parties 
that commission entitlements were subject to considera- 
tion of advertising costs incurred which were in excess of 
the prescribed allowance. 

It is clear from the foregoing that the Applicant has 
not established an entitlement due under his contract of 
employment pursuant to section 29 (b) (ii) of the Act. 
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An order reflecting the foregoing will now issue 
subject to any speaking to the minutes. 

The Applicant appeared on his own behalf. 
Mr A.P. Wells appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 117 of 1987. 

Between Shane D'Arcy, Applicant and Chemtech, 
Respondent. 

Order. 
HAVING heard the applicant in person and Mr M. 
Buchanan on behalf of the respondent in conference, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $250 in full and final settlement of the claim. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 693 of 1986. 

Between Ronald Geoffrey Davy, Applicant and Tune 
Masters Pty Ltd trading as Tune Up Masters, 
Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
M.R. Crofts on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent is to pay to the applicant the 
sum of two weeks wages and is to supply to the 
applicant a reference being in full and final settle- 
ment of this matter and within 28 days of the date 
herein. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 755 of 1986. 

Between Harold Leslie Dowling, Applicant and 
Winterfaulls Motors, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; now therefore, I, 
the undersigned, before whom the conference was held 
do hereby order — 

That the application be dismissed. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[U.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 511 of 1986. 

Between John Ellis, Applicant and Town and Country, 
Respondent. 

No. 512 of 1986. 

Between Brian Francis, Applicant and Town and 
Country, Respondent. 

No. 513 of 1986. 

Between Murray Langdon, Applicant and Town and 
Country, Respondent. 

No. 514 of 1986. 

Between Michael Seaward, Applicant and Town and 
Country, Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 5th day of December 1986. 

Mr J.R. Brooksby (of Counsel) on behalf of the 
Applicants. 

Mr M.J. Hawkins (of Counsel) on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: In May of 1983 the Western 
Australian Building Society merged with the Town and 
Country Building Society to form the Town and Country 
WA Building Society, the Respondent in these proceed- 
ings. It seems that initially staff of both the merging 
organisations were employed by the new organisation 
with only minor rearrangements. However, earlier this 
year the Respondent Society apparently undertook a 
"revision of management responsibilities". In the result, 
on 9 April last, four of its managers were dismissed 
without warning on the grounds that the positions 
occupied by them had "become redundant". Each of the 
four have separately instituted proceedings under section 
29 (b) of the Industrial Relations Act, claimed to have 
been unfairly dismissed. For the sake of convenience, the 
separate claims were heard together since the circum- 
stances giving rise to each of the claims have many 
common features. 

None of the Applicants seeks reinstatement, but each 
seeks compensation. One of the Applicants, Mr Ellis, 
was the Respondent's Divisional Manager (City) with 
responsibility for approximately 30 staff. His job was to 
oversee the operations of a number of branches mainly 
within the central business district of Perth. He was 37 at 
the time of termination, having commenced employment 
with the Western Australian Building Society in October 
of 1978. At the time of these proceedings, he was still 
unemployed and in fact enroute to Queensland seeking 
alternative employment. Another Applicant, Mr 
Francis, was the Manager, Retirement Services. His task 
was to promote the services offered by the Respondent to 
those in the 50 year and older age group. He was almost 
59 at the date of his dismissal, having been employed by 
the Western Australian Building Society since May of 
1982, initially as a part-time money market advisor and 
subsequently as its manager of investments. Since his 
dismissal, he has obtained alternative employment as a 
part-time bookkeeper. 

Another Applicant, Mr Langdon, was Senior 
Manager, Special Projects. His responsibility was mainly 
in the field of the Respondent's extra curricula activities 
outside traditional building society activities. He was 57 
at the time of his dismissal having joined the Western 
Australian Building Society as a Senior Manager 
Marketing in July of 1978. He has found alternative 
employment in the government sector, but at a slightly 
less level of remuneration and with limited prospects for 
the future. The remaining Applicant, Mr Seaward, was 
the Manager EDP Services, responsible in the main for 
fostering the use of electronic funds transfer facilities. 
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He had been in the Respondnt's employ since December 
of 1979 and was 36 at the date of his dismissal. He has 
found alternative employment as a manager of data 
processing at a remuneration package which is not 
greatly different from that which he formerly received. 

On dismissal, each of the Applicants was paid one 
month's salary in lieu of notice, including a component 
to make up for the loss of their motor vehicle allowance 
for that period and where relevant, for the loss of a 
mortgage interest subsidy payable during that period. 
They also received pro rata long service leave, pro rata 
annual leave, superannuation entitlements and a 
"redundancy benefit". The last mentioned benefit was 
calculated at the rate of two weeks' pay for each of the 
first five years of service and three weeks' for each year 
thereafter, with a pro rata payment for any uncompleted 
years of service. They therefore each received sums 
varying from $22 000 to $49 000 gross. 

The Applicants, through their counsel, acknowledged 
that the payments they received were "reasonably 
generous" but insufficient if, as they alleged, the 
dismissals were found to be unfair. The element of 
unfairness was said to be the summary nature of the 
dismissals. The dismissals were effected without warning 
and without regard for the Applicants' station within the 
Respondent's organisation. In the case of Mr Ellis, it was 
argued that there was an added element of unfairness. 
Shortly after his dismissal the position he once occupied, 
although represented as having become redundant, was 
advertised by the Respondent as being vacant. 

The Applicants argue that they were entitled to at least 
three months' notice or pay in lieu thereof. Furthermore, 
any payment in lieu of notice should take into account 
the lost motor vehicle allowance and the lost interest 
subsidy on their mortgages. The loss of this subsidy is 
said in the case of two employees to have resulted in them 
having to sell their houses. Although each Applicant was 
given a redundancy payment they claim that should be 
disregarded in assessing compensation for the unfair 
dismissal. Redundancy payments it was said, were 
designed to assist retrenched employees during the 
period of unemployment, rather than to compensate for 
the loss of employment as such. In support of this 
proposition, the Applicants referred to Linde (Australia) 
Pty Ltd and Others v. Winkler and Others 1984 AILR 
137. Likewise, the amount paid by way of superannua- 
tion ought not be taken into account; it was no more than 
the Applicants were contractually entitled to and was less 
than what they would have received had they remained n 
the Respondent's employ until retirement. Moreover, 
consistent with the views expressed by the New South 
Wales Industrial Commission in Lendlease Investments 
Pty Ltd v. Cannon 1985 AILR 84, superannuation 
payments must be taken as being designed to compensate 
for features unconnected with a dismissal through 
redundancy. 

The Respondent's answer is that each of the Appli- 
cants have received fair recompense for the circum- 
stances of their dismissal. Each of the employees 
although titled a "manager", was directly responsible in 
the performance of his tasks to a more senior manager 
who was not the Chief Executive. Thus their station 
within the Respondent's organisation did not warrant 
more than one month's notice of termination. In any 
event, the question of compensation for lack of notice 
could not be considered without regard to the total sum 
paid to each of the Applicants. The approach adopted in 
Goldsworthy v. WA Liquidation Limited (1986) 66 
WAIG 751 should be followed on this occasion, it was 
argued. The moneys paid to each of the Applicants 
compares more than favourably with that payable under 
the redundancy formula established for Commonwealth 
awards by the Australian Conciliation and Arbitration 
Commission in the Termination, Change and 
Redundancy Case (1984) 8 IR 346 and (1984) 9 IR 115. 

The Respondent did not adduce any evidence to 
contradict that of the Applicants and I see no reason why 
the Applicants' testimony should not be accepted as 

being accurate in each case. It is clear and seems 
accepted, that each of the Applicants was dismissed 
without warning, allegedly on the grounds of 
redundancy. In the case of Mr Ellis, there are reasons to 
question the veracity of that allegation for there was 
nothing to contradict his evidence that the position he 
once occupied was advertised as being vacant soon after 
his dismissal. 

There was no evidence to indicate that the contracts of 
employment for any of the Applicants specified a 
definite period of notice for termination. The period is 
therefore to be determined by an implied term requiring 
reasonable notice. In the circumstances, as revealed by 
the evidence in these proceedings, I remain unconvinced 
that reasonable notice in the contractual sense should be 
as long as each of the Applicants claim. There is much to 
be said for the Respondent's submission that the 
employees were not in a real sense senior managers. The 
evidence suggests that there were in the vicinity of 30 
managers at the same level of the positions occupied by 
all but Mr Langdon and some four or five at his level. All 
four Applicants were directly responsible or usually 
reported to an Assistant General Manager, who in turn 
reported to the General Manager and through him to the 
Managing Director. Although I do not think it fair to 
conclude that the Applicants' tasks were clerical as the 
Respondent's counsel suggested, they were at best 
middle level administrators of whom the evidence 
suggests there were many in the Respondent's organisa- 
tion. In a contractual sense the reasonable period of 
notice required to terminate a contract of employment is 
identical for both the employee and the employer, since 
in principle the obligation to give notice is a mutual one. 
The Applicants now say they would not have considered 
leaving the Respondent's employ without first giving 
threemonths' notice. But that is easy to say in retrospect. 
I would have thought in the circumstances that the 
Applicants, whatever they might now say, could not have 
been expected as a contractual obligation to give much 
more than two months' notice to terminate their 
respective contracts. There was no evidence of an 
industry standard indicative of a longer period. Indeed it 
appears that the practice in these matters of at least one 
other large building society in the State might suggest a 
shorter period. Furthermore, the Permanent Building 
Societies (Administrative and Clerical Officers) Award 
1975, fixes a period of two weeks as the necessary period 
of notice for clerks and administrators paid weekly. The 
Applicants were all paid monthly. If one were to 
approach this question in the same way, a period in the 
order of two months might be indicated. The case of the 
Applicants can be distinguished from that disclosed in 
Goldsworthy v. WA Liquidation Limited (supra). There, 
as in Thorpe v. South Australian National Football 
League (1974) 10 SASR 17, the employee was the chief 
executive, whereas the Applicants are either fourth or 
fifth ranking officers. In re Bradmill Industries v. 
Shadbolt (1984) AILR 416 which dealt with the 
occupations of purchasing officer, internal auditor and 
market planning officer, all regarded as "senior staff 
employees" three months' notice "but no more" was 
considered reasonable, but the circumstances of their 
employment are not disclosed and they do not appear to 
be few among many as is the case here. If the Applicants 
are all entitled by way of contract to three months' notice 
of termination on the basis of their status, one wonders 
what the period should be in the case of the Respondent's 
chief executive or even its six assistant general managers. 
Each case must be judged on its own circumstances and I 
am inclined to the view that a period of two months for 
all but Mr Langdon is reasonable. For Mr Langdon I am 
prepared to accept, somewhat reluctantly, that the 
period should be in the order of three months. 

However, even if it be that the Applicants each have a 
contractual entitlement to three months' notice, it does 
not follow that they are thereby entitled to a compensa- 
tion in the order of a further two months' salary as they 
argued. The Applicant's argument implies that the 
Commission's jurisdiction in these matters is akin to that 
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of the civil courts enforcing contracts. That is a 
misconception. Unlike civil courts the Commission in 
this, as in all matters, is enjoined to act both according to 
equity and the substantial merits of the matter and 
without regard to legal technicalities. That is, the 
Commission should adopt "a broad approach of 
common sense and common fairness eschewing all legal 
technicality" [Earl v. Slater Wheeler (Airlyne) Ltd (1973) 
1 All ER 145, 150]. It is to act in a way in which a 
reasonable man ignorant of the law would think just. 
[See: F. Walkley v.Dairyvale Co-operative Ltd 
(Preliminary Issues) (1972) 39 SAIR 327.] This of course, 
requires that the Commission do more than approach the 
matter in the way of a civil court enforcing a contract. 
Thus it was noted by the Full Bench in Gandy Timbers v. 
Gresty (1986) 66 WAIG 1591, at page 1593. 

Although in determining whether a contractual 
benefit exists or not the Commission is bound to 
adopt legal principles as was mentioned in Simmons 
v. Business Computers International Pty Ltd 
{supra), the Commission remains enjoined by 
section 26 of the Industrial Relations Act 1979 to 
determine any claim before it not only according to 
the substantial merits but also having regard to the 
equity of the matter. The substantial merits of the 
particular case might warrant the finding that the 
employee has been denied a contractual benefit but 
the circumstances may be such that it would be 
inequitable to make an order enforcing that benefit. 

Furthermore, where as here, there is an allegation of 
unfair dismissal based primarily on lack of sufficient 
notice, the question is not so much what is reasonable or 
due notice in a contractual sense, but rather, what is 
sufficient notice in an industrial sense. In those circum- 
stances the matter of compensation, assuming the 
dismissal to be unfair, cannot be approached simply by 
an assessment of what might have been received by the 
employees had due notice been given. On this subject I 
adhere without repating it to what I said in Goldsworthy 
v. WA Liquidation Limited (supra). 

If it is accepted that the Applicants each had a 
contractual entitlement to notice or to payment in lieu in 
the order of three months as they claim, it would be 
highly inequitable in determining what, if any, 
compensation should be made for the failure to make 
such a payment if the voluntary payments made as a 
consequence of the dismissal were ignored. That is 
particularly so in the case of the voluntary payment made 
as a "redundancy benefit". It was entirely ex gratia and 
clearly in the nature of a severance payment. If one 
accepts, as was suggested by the Applicants, that 
severance payments are in the main designed to assist the 
employees during the period between retrenchment and 
re-employment, I would have thought that there is likely 
to be an element of double counting if an ex gratia 
severance payment was not taken into account in con- 
sidering compensation for lack of notice. It is reasonable 
to suppose that the potential for unemployment and its 
hardships will to some degree at least have a relationship 
with the length of notice given so that the longer the 
notice the less likely to be the extent of the hardship. In 
particular, I would have thought that the chance of 
obtaining re-employment improved with the length of 
the period of notice. Clearly any award which resulted in 
a windfall or double counting would be inequitable, if 
not lacking in common sense. That is obviously some- 
thing to be avoided as indicated by the decision of Linde 
(Australia) Pty Ltd and Others v. Winkler and Others 
(supra) to which the Applicants referred. There a claim 
for a redundancy payment was refused on the grounds 
that remuneration had already been paid which took into 
account the potential for dismissal from employment. 
Likewise, in Bradmill Industries Ltd v. Shadbolt (supra) 
an ex gratia payment which anticipated the need for a 
severance payment was offset against the statutory 
obligation to make such a payment. The New South 
Wales Industrial Commission there had to review 
severance payments made inter alia to three non-award 
staff members who had recently been retrenched. The 

company sought to offset all the payments made upon 
redundancy including the payments in lieu of notice 
against prescribed severance payments. That is the 
reverse of the situation now under review. Fisher P. was 
not prepared to offset the payment in lieu of notice 
against severance pay as he considered that the payment 
was consistent with the obligations of a reasonable 
employer and hence did not bear the character of an ex 
gratia payment. He was, however, prepared to offset the 
ex gratia severance and other payments in excess of the 
contractual obligations against the liability to make 
prescribed redundancy payments. Consistently the ex 
gratia payments made to the Applicants should be taken 
into account in assessing compensation for contractual 
obligations. 

The position is different in respect of moneys paid on 
termination under a contractual obligation. Such 
payments are not made voluntarily nor are they ex gratia, 
obviously those moneys cannot be offset against another 
contractual obligation. That was the position in McKie v. 
Western Mining Corporation (1985) 65 WAIG 1160 
where an employee successfully recovered further 
payment in lieu of notice although she had received a 
generous superarmuation benefit to which she had a 
contractual entitlement. In Pacific Publications Pty Ltd 
v. Cantlon (1983) 4 IR 415 it was held to be wrong in 
principle to treat an ex gratia payment made on dismissal 
as satisfaction for an award obligation to make payment 
in lieu of notice. There a journalist having reached 
retiring age was not given payment in lieu of notice on 
retrenchment as the relevant award required in the 
wrongful belief that no such payment was due. He was 
however paid a' 'special gratuity" equivalent to what was 
payable by way of notice under the award. The decision 
in that case is clearly distinguishable from the instant 
cases. It turned upon the interpretation of sections 92 
and 93 of the New South Wales Industrial Arbitration 
Act which might be likened to sections 82 and 83 of the 
Industrial Relations Act in this State. The claim was 
concerned with enforcing an award in the same way as an 
Industrial Magistrate might enforce an award in this 
State. It was concerned with enforcing a legal obligation. 
Clearly a payment made other than in purported exercise 
of a statutory obligation or for that matter a contractual 
obligation cannot later be said to have been in exercise of 
that obligation cannot later be said to have been in 
exercise of that obligation. In the present case there can 
be no doubt that the redundancy payment made to the 
Applicants was not intended to be a payment in lieu of 
notice per se. It was a payment specifically designed as a 
severance payment and made in addition to notice 
obligations. Here however, the task is not simply to 
enforce a statutory obligation or even contractual 
obligation. Rather, the task is, as previously noted, to fix 
an appropriate amount of compensation having regard 
to all the circumstances including the period of notice 
and the benefits received as a consequence of the 
dismissal. In so doing, unlike the position in Pacific 
Publications Pty Ltd v. Cantlon (supra), the 
Commission is bound to act according to equity, good 
conscience and the substantial merits of the matter 
without regard to legal technicalities as if it were an 
industrial jury rather than an assayer of contract. 

In my view, even if it could be said that the Applicants 
are each entitled to a period of notice in the order of three 
months whether by way of contractual benefit or in the 
pursuit of industrial fairness, I consider that has been 
more than accounted for by the moneys paid to each of 
them upon termination. Ignoring the payments made to 
them by way of annual leave, pro rata long service leave 
and superannuation, they each received considerably 
more than provided under the formula established in the 
Termination, Change and Redundancy Case (supra) as 
being fair and reasonable. I am prepared to accept that 
for employees such as the Applicants who are employed 
in a career environment rather than in a mobile work- 
force, there may be grounds to increase the payments 
prescribed under that formula, but even so, the payments 
in this case are well in excess of that general formula. 
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Likewise, their redundancy "package" compares 
favourably with the great majority of awards in matters 
of this kind considered by this Commission. 

Moreover, the Applicants' position is even more 
favourable if, as was indicated by the Australian 
Conciliation and Arbitration Commission in the 
Termination, Change and Redundancy Case [supra), 
superannuation payments, at least to the extent of the 
employer's contributions, are taken into account. The 
Applicants argued that the superannuation payments 
should be ignored since they were designed to 
compensate something other than disruption through 
redundancy. That view is not consistent with the 
conclusion reached in the Termination, Change and 
Redundancy Case [supra) where, as here, there is no 
employment protection legislation to consider such as 
there is in New South Wales. Further, as was 
acknowledge in Lendlease Investments Pty Ltd v. 
Cannon [supra) and in the appeal proceedings which 
followed, in Re Johns Perry Ltd, Edmunds Moir 
Division 1986 AILR 143 and more recently in Humes 
Limited v. Jones 1986 AILR 177, even under the New 
South Wales legislation, the Commission is entitled to 
take into account compensation benefits seen to include 
a "top-up" provision because of redundancy against the 
statutory redundancy payments required to be made 
under the New South Wales Employment Protection 
legislation. 

In the Applicants' cases, the superannuation deed 
provides that because of their redundancy they should 
receive a benefit beyond that which they would 
ordinarily have received on dismissal. In those 
circumstances it is not inappropriate that some regard be 
had to at least the additional moneys paid to the 
Applicants as a result of their redundancy. The 
additional sum varied from $6 000 to $17 000 except in 
the case of Mr Langdon for whom the deed appears to 
have made special provision. Whilst the moneys they 
received in the superannuation deed were less than they 
might have received had they remained in the 
Respondent's employ until retirement, they have 
received an accelerated benefit which they would not 
otherwise have had at this time. 

Overall, I cannot think that what has been paid to the 
Applicants does not represent fair compensation for 
their dismissals. In the case of all but one they have 
found alternative employment. Mr Ellis has not yet 
found employment but that is to a large degree because 
he was not prepared to accept what was offering in this 
State and because he saw greener pastures in 
Queensland. It is said too, that in the case of Mr Ellis and 
Mr Seaward, they were forced to sell their homes through 
an inability to meet the unsubsidised mortgage loans. 
That is clearly a factor to be taken into account, although 
the evidence as to the extent of the loss was at best scant. 
However, it is the kind of disability which the 
redundancy benefit contemplates. 

The special position of Mr Ellis is deserving of some 
comment because the indications are that the position he 
occupied may not have become redundant as the 
Respondent indicated to him. In those circumstances and 
as he is still unemployed, there might have been good 
reason to order that he be reinstated. 

But the Applicant does not want that, rather he seeks 
only compensation. For the reasons given, I am not 
convinced that he has been inadequately compensated. 
Moreover, it is to be remembered, as the Full Bench 
recently noted in Max Winkless Pty Ltd v. Bent (1986) 66 
WAIG 847, the prime remedy under section 29 should be 
reinstatement. Only where the Commission considers it 
inappropriate to do so should monetary compensation 
be considered and it is not for one party to decide what is 
the appropriate remedy rather that is a matter for the 
Commission. 

For the foregoing reasons, each of the claims should in 
my opinion be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 511 of 1986. 

Between John Ellis, Applicant and Town and Country, 
Applicant and Town and Country, Respondent. 

Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr M.J. Hawkins (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 512 of 1986. 

Between Brian Francis, Applicant and Town and 
Country, Applicant and Town and Country, 
Respondent. 

Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr M.J. Hawkins (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 513 of 1986. 

Between Murray Langdon, Applicant and Town and 
Country, Applicant and Town and Country, 
Respondent. 

Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr M.J. Hawkins (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 514 of 1986. 

Between Michael Seaward, Applicant and Town and 
Country, Applicant and Town and Country, 
Respondent. 
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Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr M.J. Hawkins (of 
Counsel) on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent is to pay to the applicant the 
nett amount of $637.80, without prejudice and in 
full and final settlement of the claim within 21 days 
of the date herein. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1057 of 1986. 

Between Cheryl Farey, Applicant and Sportslane, 
Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 91 of 1987. 

Between Kevin John Farrell, Applicant and Tyremaster 
Retreaders Proprietor Ltd, Respondent. 

Order. 
WHEREAS a conference pursuant to section 29 of the 
Industrial Relations Act 1979 was held in Perth on 8 
April 1987 between the abovementioned parties; and 
whereas an agreement was reached between the said 
parties; now therefore, I, the undersigned Commissioner 
of the Western Australian Industrial Relations 
Commission, pursuant to the powers conferred on me 
pursuant to the said Act, do hereby order — 

That the application be withdrawn by consent. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 158 of 1987. 

Between Susan Peta Flower, Applicant and Humpty 
Dumpty Day Care Centre, Respondent. 

Order. 
HAVING heard the applicant on her own behalf and Mr 
P. Cooke on behalf of the respondent, and by consent, 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 729 of 1986. 

Between Geoffrey Alan Grant, Applicant and Carama 
Holdings Pty Ltd trading as Morley Mitsubishi, 
Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and having heard Mr P. Jackson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1280 of 1986. 

Between Dennis W. Hall, Applicant and M.G. 
Luckman, Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and no appearance by the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Application be dismissed for want of 
prosecution. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 620 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 136 of 1987. 

Between Michael Hilderbrandt, Applicant and James 
Hardie Building Products Pty Ltd trading as 
"Hardie Iplex Plastics", Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
J.N. Uphill on behalf of the respondent, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be dismissed. 

Dated at Perth this 29th day of April 1987. 

' (Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 169 of 1987. 

Between Wynne Jones, Applicant and Comp-Aid 
(Computer Consultants) Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement was reached between the parties in full and 
final settlement of this matter; now therefore, I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Section 29 (b) (i) Unfair dismissal claim. 

Bharathan Kangatheran and Boans Limited. 
No. 1202 of 1986. 

THE SHOP AND WAREHOUSE 
(Wholesale and Retail Establishments) 

.State Award 1977. 

Spruiker — Retail Sales. 

Before Commissioner S.A. Kennedy at Perth. 
The 8th day of April 1987. 

Termination of employment — Unfair dismissal — 
Section 27 (1) (a) applied — Application dismissed. 

THE COMMISSIONER: This application was lodged 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mr Bharathan Kangatheran, 
claimed he was unfairly dismissed by the Respondent 
from his employment at the Respondent's Carousel 
Shopping Centre in Cannington. The Respondent denied 
the dismissal was unfair. 

The Applicant's statement attached to his application 
includes the following particulars: the Applicant was 
employed by the Respondent as a spruiker; that employ- 
ment was on a casual basis; it commenced on 1 
September 1986; the contract of employment ended on 
15 November 1986 by way of dismissal with "two hours 
notice/no payment in lieu" and with "pay up to the end 
of my shortened shift"; that the reason given for 
dismissal was that "it was alleged that I talked excessively 
to staff members, neglected my duties and missused (sic) 
the telephone". 

The Applicant sought an order from the Commission 
that the Respondent reinstate him or alternatively pay 
him the sum of $2 160 being equivalent to the remunera- 
tion for the 12 weeks to 15 February 1987 which the 
Applicant had intended to work before recommencing 
his studies at the University of WA. 

This application was filed in the Commission on 25 
November 1986 and the declaration of service filed states 
service on the Respondent occurred on the same day. 

The Respondent's answers were filed in the Commis- 
sion on 5 December 1986. The statement attached 
includes the following particulars: that the Applicant 
commenced employment with the Respondent on 28 
August 1986; that he was paid as a casual worker in 
accordance with the terms and conditions set down in the 
Shop and Warehouse (Wholesale and Retail Establish- 
ments) State Award 1977; that that contract of employ- 
ment was terminated in accordance with the 
aforementioned award on 1 November 1986; that on 9 
October 1986 and on 31 October 1986 the Applicant was 
warned that the Respondent considered the performance 
of his duties to be unsatisfactory and that on the latter 
date he was specifically warned that unless there was an 
immediate improvement, his employment as a casual 
' 'spruiker'' would be terminated; that such improvement 
was not forthcoming and the dismissal was effected at 
10.35 a.m. on 1 November 1986 with payment for all 
time worked and up until 1.00 p.m. on that date. 

Enclosed with the Respondent's statement of 
particulars was a copy of a letter the Respondent claimed 
had been sent to the Applicant after receipt of this 
application. The letter is dated 26 November 1986 and it 
extended an invitation to the Applicant to discuss the 
matter with Mr David Higham, the Respondent's 
Regional Industrial Relations Co-ordinator. 

It is clear by reference to the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
1977, that the Applicant's employment was covered by 
this Award of this Commission. Clause 7.—Casual 
Workers of that Award, so far as it is pertinent to this 
matter, states:— 

(1) "Casual Worker" shall mean a worker 
engaged by the hour and who may be dismissed or 
leave the employer's service at any moment without 
notice . . . 

This matter originally came before the Commission as 
currently constituted by way of a conference convened 
pursuant to section 32 of the Act. That conference lasted 
approximately one hour and the issues raised in the state- 
ments of both parties were extensively canvassed and 
efforts were made to resolve the matter. 

The conference concluded on the basis that the 
Respondent made a without prejudice offer of possible 
re-employment in a comparable position in the Carousel 
store or one of the Respondent's other metropolitan 
stores should it arise with a commitment by the 
Respondent that it would advise the Applicant 
expeditiously of such vacancy. The Applicant agreed to 
advise the Respondent no later than 11 February 1987 
whether or not this offer was accepted and agreed to 
inform the Commission of his decision on the same date. 

The Applicant did not so advise the Commission. Mr 
David Higham for the Respondent advised the 
Commission on 11 February 1987 that the Applicant had 
not accepted or rejected the offer by that date and the 
Respondent would leave the offer open until 13 February 
1987. In a letter dated 17 February 1987 the Applicant 
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was requested to advise the Commission within 14 days 
what the situation was with regard to his application. 
There was no reply. By way of a letter dated 6 March 
1987 the Applicant was advised that it was the 
Commission's intention to dismiss his application. 
Subsequently the Applicant objected to such an order 
issuing and the matter was set down for mention. 

Having heard the Applicant on his own behalf and Mr 
David Higham for the Respondent and having regard for 
all before the Commission, I have decided that this 
application should be dismissed pursuant to section 27 
(1) (a) of the Act. An order of dismissal will now issue. 

The Applicant appeared on his own behalf. 
Mr D. Higham appeared for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1202 of 1986. 

Between Bharathan Kangatheran, Applicant and Boans 
Limited, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr D. 
Higham on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 837 of 1986. 

Between Steven Phillip Mailey, Applicant and Peet and 
Company — West (Reside Realty Pty Ltd), 
Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 19th day of December 1986. 

Mr S.P. Mailey in person. 
Mr M.E. Frichot (of Counsel) on behalf of the 

Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The Applicant is a real estate 
salesman. At all material times he was employed by the 
Respondent, Reside Realty Pty Ltd trading as Peet and 
Company — West. 

He claims not to have been paid his full level of 
remuneration. He was, in common with many real estate 
salesmen, remuneration on a commission basis which in 
general, was 50 per cent of the net commission which the 
Respondent received by reason of sales conducted in its 
name as agent. 

As a result of his allegations the Applicant has brought 
these proceedings pursuant to section 29 (b) (ii) of the 
Industrial Relations Act claiming to have been denied a 
benefit under his contract of service, which contract of 
service is not covered by an award. Specifically, the short 
payment is said to be in respect of commission arising out 
of the sale of a property at 52 The Esplanade, 
Peppermint Grove and a property at 28-30 Baird 

Avenue, Nedlands. In respect of the Peppermint Grove 
property, the Applicant received $1 836.35 which was 
approximately 10 per cent of the net commission received 
by the Respondent. The Applicant says he had an 
agreement to receive $8 000 or thereabouts, and so in 
respect of that property claims a further sum of 
$6 163.65. In respect of the Nedlands property, the 
Applicant received $923.75 and claims he should have 
received $1 847.50 and thus seeks the balance of $923.75, 
making in totality a claim of $7 087.47. 

It is common ground that the Applicant was an 
employee. It is also common ground now that when he 
was engaged by the Respondent, or shortly thereafter, he 
was given a book which set out the terms and conditions 
of his employment, particularly the basis on which he 
was to be remunerated. That included the basis on which 
remuneration was to be shared amongst fellow represen- 
tatives who were connected with the same sale. In my 
view of the evidence it is not necessary to repeat on this 
occasion the details of those arrangements. 

The Respondent in effect tendered for, and was 
successful in, obtaining the right to sell the Peppermint 
Grove property at auction. That auction it seems took 
place in March of this year. The property is a substantial 
property on the Esplanade at Peppermint Grove. It was 
ultimately sold for $1.6 million. The Respondent and its 
officers not suprisingly were somewhat delighted to be 
given the commission to sell that property. When the 
Applicant heard about it he says he approached one of its 
directors, Mr Malcolm, to see what role the sales repre- 
sentatives employed by the Respondent would have in 
the matter. He says that Mr Malcolm told him that it 
would be on the normal conjunctional sales basis. As a 
result of that the Applicant gave to Mr Malcolm a list of 
potential buyers to whom brochures and the like were to 
be sent. When the property ultimately came on to be 
auctioned the Applicant says he took charge of the 
bidding for the successful purchaser who was included in 
the list he had given to Mr Malcolm at the outset. Thus 
the Applicant says that he not only introduced the buyer 
but was successful in effecting the sale and so should be 
entitled to 25 per cent of the Commission which he says is 
the normal conjunctional basis as was agreed between 
himself and Mr Malcolm when two representatives are 
involved. He says that that is reinforced by a written 
submission which the Respondent gave to the vendors of 
the property in the successful endeavour to have them 
contract with the Respondent to auction the property. 
He says moreoever, that it is an accepted arrangement in 
the trade and no-one with his skills of salesmanship 
would be silly enough to embark upon the exercise of 
introducing a buyer, attending the auction and seeing 
that he purchased the property without doing it for some 
remuneration. 

The Nedlands property was a strate title undertaking 
which it is accepted was listed by the Respondent. The 
Applicant says that he attended to the advertisements for 
the selling of those units and ultimately finished up 
selling unit one. Originally he along with Mr Malcolm 
was, as I understand it, paid 25 per cent of the 
commission in accordance with what was the normal 
arrangement between himself and the Respondent. As a 
result of a sale which collapsed in respect of unit three, 
and in fairness through nothing to do with the Applicant, 
the Respondent agreed through its manager Mr Gibson, 
the managing director, that he was to receive 50 per cent 
of the commission rather than 25 per cent. That agree- 
ment which was entered into after the sale of unit one the 
Applicant says, was to apply retrospectively. Thus he 
seeks the additional 25 per cent of commission which he 
claims to have been denied to him. 

The Respondent's position is that there were no 
agreements of the kind mentioned by the Applicant. So 
far as the Peppermint Grove property is concerned, Mr 
Malcolm denies ever having had any discussions with Mr 
Mailey about any special terms and conditions as he 
would have it, for the sale of that property. He says that 
it was normal in the trade for representatives to get 
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nothing from auctions unless of course the listing for the 
auction was brought about by their efforts which is not 
suggested in this case. He suggests that the terms and 
conditions of Mr Mailey's employment do not provide 
for reimbursement on auctions and hence Mr Mailey has 
no entitlement to any on this occasion. Furthermore, in 
respect of the submission which was made to the vendor 
to induce the vendor to do business with the Respondent, 
he says that was a confidential document prepared for 
the vendor's eyes only. Moreover, its contents did not 
come to the knowledge of Mr Mailey until some time 
after the auction, or almost contemporaneously with it, 
certainly some time after Mr Mailey suggests was the 
case. I should perhaps say that Mr Malcolm says that the 
only reason that Mr Mailey was paid anything for his 
work at the auction was that he was a treasured 
employee. Hence they decided to make an ex gratia 
payment to him of 10 per cent or thereabouts, of the net 
commission. It was only on that basis that he was paid 
anything. The Respondent's view is that he had no 
entitlement whatever. 

So far as the Nedlands property is concerned, Mr 
Gibson, the manager, denies having ever entered into any 
agreement with Mr Mailey to change the formula retro- 
spectively and that is to some extent corroborated by Mr 
Malcolm. 

As I said at the outset, the issues are really all factual. 
On that subject I regret to say that I thought much of the 
Applicant's evidence a litany of half-truths if not in some 
cases falsehoods. I have not the slightest hesitation in 
saying that where his evidence conflicts with that of Mr 
Gibson the evidence of Mr Gibson is to be preferred. 
Likewise, I thought Mr Malcolm a more credible witness 
than the Applicant. 

I really do not wish to enlarge for obvious reasons, but 
I think I should say this: Although the Applicant by his 
closing address would have me make light of it, I thought 
his testimony concerning the details of the Local Court 
summons a fair indication of the nature of much of his 
evidence. When asked when he first told the Respondent 
about the claim for additional commission in respect of 
the Nedlands property, he said that had been indicated 
by the Local Court summons which he took out soon 
after he left the Respondent's employ in April. When 
shown that summons, and having had the opportunity to 
read it, still he explained that the claim included the 
Nedlands commission and he was quite positive about 
that. When cross-examined about the matter further and 
he had drawn to his attention the fact that the 
commission simply could not have been due at that time, 
he acknowledged that he was mistaken. In itself the 
substance of that evidence is not material but it does, I 
think, give one reason to be somewhat suspicious of the 
Applicant's testimony. I can only say, as I have said 
before, I thought it was to a large degree full of half 
truths. The more I heard from the Respondent's 
witnesses the more convinced I became of that. 

In the circumstances, it follows that the Applicant's 
claim must fail. I am simply not satisfied, even on 
balance, that the Applicant did have a discussion with Mr 
Malcolm of the tenor he suggests. Indeed, I accept Mr 
Malcolm's evidence on the matter. So I am not prepared 
to conclude that there was an arrangement between Mr 
Malcolm and the Applicant that he was to be paid, to use 
the Applicant's words, "on a conjunctional basis". 
Rather, I think the position was as Mr Malcolm has put 
it, that the normal industry custom was to apply and that 
the Applicant was paid what he was paid by way of an ex 
gratia payment because he was considered to be a good 
employee by the Respondent. The Applicant suggests, in 
his summary he resiled from the proposition somewhat, 
that the written terms and conditions of his employment 
entitled him to the commission sought. In my view that is 
simply not a fact. The written terms and conditions of his 
employment provide expressly for auction sales and a 
reading of them does not help the Applicant at all. So far 
as reliance independently of discussions with Mr 
Malcolm on the Respondent's submission made to the 

vendors, again on my reading of that document it does 
not help the Applicant. I would say in the first place that 
it was a submission to the vendor, it did not purport to be 
a contractual document between the Applicant and the 
Respondent. Even if it was, still by its verbiage I do not 
believe it helps the Applicant since it refers under the 
heading "Conjunctional basis for all agents" to any 
"agent". Earlier in the document it refers to "senior 
personnel" of the Respondent's agency. Amongst those 
personnel is listed Mr Mailey. Clearly, reading that 
document as a whole there is a difference between the 
Respondent's senior personnel and the agents or agencies 
referred to in the conjunctional arrangements set out in 
that document. I am not therefore prepared to accept 
that it should be read in the way in which the Applicant 
would have me believe it should be read. Indeed, I accept 
what Mr Malcolm and Mr Gibson have said was intended 
by the language there used. I might say I would be 
surprised if it were intended otherwise. On that basis the 
Applicant in my view simply does not have a prayer in 
respect of the Peppermint Grove property. 

Dealing finally with the Nedlands property, that is a 
very simple matter since it is a matter of conflicting 
evidence between the Applicant and Mr Gibson. As far 
as I am concerned Mr Gibson sounded and presented as 
the most impressive of all the witnesses. Indeed, I would 
be surprised if any independent bystander listening to 
these proceedings could come to any conclusion other 
than that he was a full, frank and open witness. Certainly 
that is the impression he gave me. He was quite emphatic 
that there was no mention of any retrospectivity in the 
changed arrangements between himself and the 
Applicant and I accept that. The Applicant acknowledg- 
ed that initially he was happy with what was paid to him 
but he now says that he is entitled to payment retro- 
spectively because of the changed arrangement. In 
respect of that, I think the submissions of Mr Frichot 
have much force and merit. The evidence as it has 
transpired is that the Applicant has only very recently 
drawn the Respondent's attention to this additional 
amount of money. My impression is that the Applicant 
has decided, having left the Respondent's employ, that 
he will seek to recover all that he can try and recover. In 
the circumstances, I do not accept that he should succeed 
because I am quite satisfied that the position is as Mr 
Gibson has testified. 

In the circumstances, I am simply not satisfied that the 
Applicant has made out his claim in respect of any of the 
moneys he says are outstanding and therefore the claim 
will be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 837 of 1986. 

Between Steven Phillip Mailey, Applicant and Peet and 
Company — West (Reside Realty Pty Ltd), 
Respondent. 

Order. 
HAVING heard Mr S.P. Mailey in person and Mr M.E. 
Frichot (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That: 
(1) The claim be and is hereby dismissed. 
(2) The Applicant pay to the Respondent the sum 

of $200 as and by way of expenses associated with its 
principals attending as witnesses in the proceedings. 

Dated at Perth this 19th day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 934 of 1986. 

Between Gordon Gilbey Mason, Applicant and S.W. 
Hart and Co Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant in person and Mr M.J. 
Hardy (of Counsel) on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

INDUSTRIAL RELATIONS ACT 1979. 

Industrial Relations Act 1979 section 29 (b) Claim of 
unfair dismissal and for contractual entitlements 
between Gordon Gilbey Mason and S.W. Hart and 
Co Pty Ltd (No. 934 of 1986). 

(NON-AWARD) 

Manager — Retail Sales. 

Before Commissioner S.A. Kennedy at Perth. 
The 30th day of March 1987. 

Contract of employment — Summary dismissal — 
Misconduct — Employer's responsibilities — 
Employee's duties — Principle of equity applied — 
Application Dismissed. 

THE COMMISSIONER: This application was brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant claims that he was unfairly 
dismissed by the Respondent and that he has not been 
allowed due entitlements under his contract of employ- 
ment. The Respondent denies that its dismissal of Mr 
Mason was unfair and denies any contractual entitle- 
ments are due. 

The Applicant was employed as a branch manager of 
S.W. Hart and Co Pty Ltd. The Respondent's business is 
the manufacture and sale of solar water heating units. 
The Applicant's duties included sales. Prior to his 
dismissal on 9 September 1986 his remuneration was a 
retainer of $400 per week plus commission of $25.00 for 
each sale he effected and $5.00 for each sale by any of 
those sales personnel for whom he was responsible. 

This matter originally came before the Commission as 
constituted by way of a conference pursuant to section 32 
of the Act. Subsequently the Applicant received 
commissions on sales duly effected and a superannuation 
payment. 

The Applicant now seeks an order that the Respondent 
pay him the sum of $1 600 as compensation for his 
dismissal and payment for contractual entitlements he 
claims were denied him on his dismissal. These are 
payment in lieu of annual leave ($2 000), payment in lieu 
of two weeks' notice ($800) and the balance of the 
retainer for the week in which he was dismissed ($160). 

In its answering statement filea in the Commission the 
Respondent denied that the Applicant's dismissal was 
unfair and denied that any entitlements were due by 
reference to an award. In the event the Respondent did 
not take the issue of award coverage any further and, 
having regard for the evidence, I am satisfied that the 
matter is within the Commission's jurisdiction pursuant 
to section 29 (b) of the Act. 

Mr Hardy for the Respondent submitted that the 
Applicant was summarily dismissed on 9 September 1986 
because he abused his fiduciary relationship with the 

Respondent and because he persistently lied about his 
actions when confronted by senior management, thereby 
demonstrating an untrustworthiness which warranted 
instant dismissal. 

The circumstances of the dismissal may be briefly 
stated. In August 1986 the Respondent's managing 
director informed Mr T.W. Massey, retail manager for 
S.W. Hart and Co Pty Ltd in WA, that some employees 
were involved in selling for private gain secondhand 
heating units which effectively were obtained as a result 
of their employment by the Respondent. Mr Massey and 
Mr A. Marwick, the Respondent's general manager, 
undertook enquiries. According to the Respondent this 
resulted in all employees involved in this activity, with 
the exception of the Applicant, admitting their involve- 
ment in it and making full financial restitution to the 
Respondent as an end to the matter. 

For his part the Applicant claimed that in removing 
old heating units at the request of customers he was per- 
forming a service for those customers which the 
Respondent was, in general, not prepared to carry out; 
that such units were usually the property of the customer 
anyway; that it was a common practice condoned by 
management and that he persisted in lying about the 
extent of his personal financial gain because of a prior 
commitment to do so to another employee, Mr Stratos, 
who had shared in that gain. In fact he and Mr Stratos 
had agreed that if questioned each would only 
acknowledge approximately $400 from such sales 
whereas the correct figure was in the vicinity of $2 (XX). 

It is a fact that when the Applicant was questioned by 
Mr Massey and Mr Marwick on the day of his dismissal 
Mr Stratos, who was present, had already been 
questioned the previous day and, after initial denials and 
then incomplete details, had disclosed the full figure. It is 
also a fact that he was instructed not to tell the Applicant 
of this disclosure prior to the interview the following day. 

In my view, the circumstances in which Mr Mason was 
questioned — in the presence of a fellow employee with 
whom he had been involved in selling secondhand units 
and who had, without Mr Mason's knowledge, already 
disclosed details of this involvement; an involvement 
which, it appears, the management already had docu- 
mentary evidence of or available to it, and the manner of 
the questioning do not reflect well on the Respondent. 

But that does not dispose of the matter. I am satisfied 
that Mr Mason had opportunities to, in effect, "come 
clean" during the interview after being informed that his 
co-employee had revealed all details and I am satisfied 
that had he done so his employment could have 
continued, provided he made restitution. That he per- 
sisted in his denials is a fact. This and its corollary, that 
he would not make restitution when, it appears, all other 
employees who had taken part in selling the secondhand 
units had already so agreed, clearly put the Respondent 
in a very difficult position. That raises the question of 
whether the policy adopted by the Respondent which Mr 
Mason effectively refused to accept was reasonable in the 
circumstances. A number of main factors are relevant to 
this consideration. 

First it is reasonable to assume, and it is an assumption 
borne out by Mr Mason's evidence, that access to the 
secondhand units by those employees who subsequently 
profited from them was a direct consequence of the 
performance of the duties required under the terms of 
their contracts of service with the Respondent. It is my 
view that to all intents and purposes those employees 
would probably and reasonably have been perceived as 
agents of the Respondent by the customers involved and, 
unless they were informed otherwise at the time by those 
employees, such employees were thereby taking 
advantage of their positions with the Respondent for 
private gain. Second, it was acknowledged by the 
Applicant that some of the secondhand units were 
reconditioned and sold in working order. It is arguable 
that this put them in effective competition with the 
Respondent's product. Third, it appears the trading in 
secondhand units by employees was not known by senior 
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management prior to August 1986 and, in this, the 
Respondent acknowledges that there may have been 
shortcomings in its own procedures regarding the 
retrieval of "trade-in" items and replaced units. Fourth, 
and not unrelated to the foregoing, is the fact that the 
company structure has in recent years changed from one 
where the product was largely marketed through 
franchised outlets to one where the product is largely 
marketed through branches staffed by employees. 
Franchise holders had been free to collect and dispose of 
secondhand units. Mr Mason and Mr Stratos were 
former franchise holders who continued this activity 
after changing their status to that of employees. But this 
is not to say Mr Mason and Mr Stratos were unaware of 
the attendant duties cited in the foregoing. Indeed the 
evidence is to the contrary. Having regard for these 
factors and all before me, I have concluded that the 
company's policy of requiring disclosure and restitution 
as an end to the matter as far as each employee involved 
was concerned was reasonable in the circumstances. 
However, that is not to be construed in any way as a 
finding as to the legality of the activities of those 
employees. 

The Applicant has sought compensation in the form of 
$1 600 which he described as recognition for his years of 
service to the company. It is a fact that the Applicant has 
been associated for many years with the respondent 
company and in a number of capacities. For most of that 
association the Applicant operated by way of a franchise 
from the Respondent and was an employee for only the 
15 months immediately prior to his dismissal. His 
exceptional abilities as a sales person were freely 
acknowledged by the Respondent and the fact that he 
was in charge of the largest branch of the respondent 
company is evidence of his capabilities. But there is also 
evidence that the Applicant set out to be obstructive and 
misleading in response to the Respondent's attempts to 
clarify and settle the issue of the sale of secondhand 
units. Further it is clear that he did profit from such sales 
and he has acknowledged that some of the profits he 
gained were from trade-in units. This, I consider, was 
sufficient to warrant dismissal. In the event the 
Applicant was offered an alternative which he effectively 
rejected. Having regard for all before me I am not 
prepared to interfere in the decision of the employer to 
dismiss. The question then becomes whether the circum- 
stances are such that warrant interference by the 
Commission because of the summary nature of the 
dismissal. 

The right of an employer to summarily dismiss is 
established. But it is a drastic step which has not only 
financial implications for the employee but carries a 
certain stigma. Accordingly, with the right there is a 
heavy responsibility upon those who would exercise it. 

I have already commented on the Respondent's role in 
the circumstances in which Mr Mason was interviewed at 
the time of his dismissal. However, and notwithstanding, 
I have had regard for the long established maxim which 
was re-iterated by the then Senior Commissioner E.R. 
Kelly in the majority decision of the Commission in 
Court Session in this jurisdiction in matter No. 626 of 
1978 between the Hospital Employees' Industrial Union 
and Wongan Hills Hospital that "He who comes into 
equity must come with clean hands". It is a maxim which 
is far from inappropriate in this matter. And while I 
consider that the circumstances were such that it would 
not have been inappropriate for the Respondent to 
terminate Mr Mason's contract of employment within 
the terms of that contract, I am not prepared to interfere 
with the Respondent's decision. 

Accordingly, the application will be dismissed. 

Appearances: 
The Applicant appeared in person. 
Mr M. J. Hardy (of Counsel) appeared on behalf of the 

Respondent. : 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 873 of 1986. 

Between Alan Malcolm McFarland, Applicant and Asset 
Data Control Pty Ltd, Respondent. 

Order. 
HAVING heard Mrs J. McFarland on behalf of the 
Applicant and there being no appearance on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, and by consent, hereby orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 11th day of February 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 73 of 1987. 

Between Cecilia Mary McMahon, Applicant and Table- 
ware International Pty Ltd (in liquidation) trading 
as Bokay Products, Respondent. 

Order. 
THERE being no appearance by either party, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1108 of 1986. 

Between Lianne Morrell, Applicant and Sandy's 
Fashion House (WA), Respondent. 

Order.. % 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 149 of 1987. 

Between Richard J.R. Morton, Applicant and Salinity 
Hydrology and Soil Conservation Associates, 
Respondent. 

Order. 
HAVING heard Miss C.H. Williams on behalf of the 
Applicant and Mr S.M. West on behalf of the 
Respondent, and after a conference between the parties, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, by consent, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $712.50 in full and final settlement of the 
claim. 

Dated at Perth this 25th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 161 of 1987. 

Between Trevor Douglas Nairn, Applicant and Pilbara 
Resources Limited, Respondent. 

Order. 
HAVING heard Mr V. A. Bull (of Counsel) on behalf of 
the Applicant and there being no appearance by the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 29th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 627A of 1986. 

Between Jodie Murphy, Applicant and Charlie Carters 
Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G.G. Young ex parte on behalf of 
the Applicant, and having been advised that the 
Applicant no longer wishes to proceed in this matter, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 99 of 1987. 

Between Clive Palmer, Applicant and Mintern Nominees 
Pty Ltd trading as Minty's Restaurant, Respondent. 

Order. 
THERE being no appearance on behalf of the Applicant 
and having heard Miss S.E. Rappolt on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L. S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1320 of 1986. 

Between Owen William Nair-Marshall, Applicant and 
Capital Development Investments (WA) trading as 
Toorak Lodge, Respondent. 

Order. 
HAVING heard Miss K.J. Stockwell on behalf of the 
Applicant and there being no appearance on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the Application be and is hereby withdrawn 
by leave. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 542 of 1986. 

Between Allan Kenneth Philpott, Applicant and Onka 
Holdings Pty Ltd as Trustees for the Kenneth 
Davies Family Trust trading as "Overland 
Removals", Respondent. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the respondent shall pay to the Allan 
Kenneth Philpott of 15 HaUs Head Parade, 
Mandurah, the amount of $600 within 21 days of the 
date hereof. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 81 of 1987. 

Between Barbara Reeves, Applicant and Swensen's Ice 
Cream Co (Aust) Pty Ltd, Respondent. 

Order. 
HAVING heard Ms B. Reeves on her own behalf and Mr 
M. Crofts on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders:— 

That the Respondent is to pay to the Applicant 
the sum of $800 in full and final settlement of the 
claim and within 28 days of the date herein. 

Dated at Perth this 9th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1343 of 1986. 

Between Brian Arthur Sewell, Applicant and Norwich 
Life Insurance Society, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the" application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application beiwithdrawn by leave. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 181 of 1987. 

Between Maziad Richani, Applicant and Goldsworthy 
Mining Limited, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1196 of 1986. 

Between Jullian Russel Spencer, Applicant and 
Waterfurn Holdings Pty Ltd, Respondent. 

Order. 
HAVING read and considered the request of the 
applicant, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 25th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 165 of 1987. 

Between Linda Rutkauskas, Applicant and Henry 
Africa's Tavern and Restaurant, Respondent. 

Order. 
HAVING heard the applicant in person and Mr 
Loughnan on behalf of the respondent in conference, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

1. That the respondent provide the applicant with 
a suitable reference forthwith. 

2. That the respondent pay to the applicant the 
sum of $230 in full and final settlement of the claim. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 74 of 1987. 

Between Lloyd Thomas, Applicant and Copyspot (1985) 
Pty Ltd, Respondent. 

Before Mr Commissioner G.J. Martin at Perth. 
The 27th day of March "l 987. 

Table Hand — Printing. 

Termination of Employment — Payment in lieu of 
Sufficient Notice — Work Experience Scheme — 
Application Dismissed. 

THE COMMISSIONER: By this application brought 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979 the applicant seeks an Order that he be paid by 
the respondent one week's wages ($260) in lieu of notice. 

The respondent denies that claim wholly. 
The applicant was accepted for employment by the 

respondent under the Commonwealth Employment 
Service "Jobstart" Scheme in the calling of "Finisher" 
or "Tablehand" and commenced employment on 
Monday the 19th day of January 1987, at a rate of wage 
of $260, the respondent to be subsidised by $150 per 
week. 

In applying for participation in that "work experience 
programme" the applicant claimed prior experience in 
"collating, stapling and operating small folding machine 
in a printing firm". 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 627 

Circa 2.00 p.m. on Friday the 22nd day of January 
1987, the applicant was told by a principal of the 
respondent that he was to finish up that day as he was not 
suitable for the position for which he was employed. He 
worked until 5.00 p.m., his normal finishing time, and 
was paid in full for the weeks' work. 

The respondent did not receive nor will it receive any 
subsidy for that period. The contract of employment 
between the parties was not subject to any award of this 
or any other industrial tribunal. 

The parties did not discuss or make any arrangement 
upon the manner in which the contract of employment 
was to be terminated. 

In the absence of any explicit or implied obligation for 
the parties to give a particular period of notice so to do 
the question becomes what was reasonable in the 
circumstances. 

The respondent asserts that the applicant was on 
"trial" but the applicant denies that such was the case. 

Having regard to the manner in which the contract of 
employment was erected and the purpose thereof and the 
short duration of the relationship between the parties I 
do not consider the termination of the contract of 
employment by the respondent in the manner which it 
did was unreasonable and thus conclude that the 
applicant's claim is unfounded. 

The application is determined by an Order of 
Dismissal. 

The applicant appeared on his own behalf. 
Mr B.H. Houston appeared on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 74 of 1987. 

Between Lloyd Thomas, Applicant and Copyspot (1985) 
Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
B.H. Houston on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 107 of 1987. 

Between Glenn A. Toovey, Applicant and Consolidated 
Pine Industry Pty Ltd (Inc in WA), Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 7th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1166 of 1986. 

Between Hilary Townsend, Applicant and Heuga 
Australia Pty Ltd, Respondent. 

Order. 
HAVING heard Mr H. Townsend in person and Mr B. J. 
Bourke (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
orders — 

That the Application be dismissed. 

Dated at Perth this 2nd day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 625 of 1986. 

Between Robert Mack Thomson, Applicant and Leslie 
and Lynette Hornby, Respondents. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the 
conference was held do hereby order — 

That the respondents pay to the applicant the sum 
of $666.68 within 14 days of the date of this order. 

Dated at Perth this 6th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1246 of 1986. 

Between Jennifer Ann Walmsley, Applicant and 
Amanda Sanders formerly trading as "Direct 
Personnel", Respondent. 

Order. 
HAVING heard the applicant on her own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent shall pay to Jennifer Ann 
Walmsley of 38 Clover Street, Dianella the amount 
of $982.70 within 21 days of the date hereof. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

53991—7 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 1129A of 1986. No. 938 of 1986. 

Between Kevin Walsh, Applicant and John Caratti, 
Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the 
Applicant and Mr J.A. Redman (of Counsel) on behalf 
of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Between Debra Ann Wright, Applicant and Algar 
Burns and Associates, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 5th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1174 of 1986. 

Between Gregory Howard Waters, Applicant and 
Graham Maxwell Brooks, Respondent. 

Order. 
HAVING heard Mr G.H. Waters, the applicant on his 
own behalf and Mr G. Brooks, the respondent on his 
own behalf, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

1. That the Respondent pay to the Applicant the 
sum of $260 by 31 March 1987 subject to the 
following; 

2. provided that if the Respondent pays to the 
Applicant the sum of $20.00 per fortnight from 16 
April 1987 until the total sum of $260 is paid then 
such date in (1) above shall not apply; 

3. and provided that in the event of the 
Respondent paying some of the agreed instalments 
but not to the total sum of $260, that sum in (1) 
above shall be reduced by the total of the instal- 
ments received from the Respondent by the 
Applicant. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 503 of 1986. 

Between Bedellia Waterworth, Applicant and Rothmans 
of Pall Mall (Australia) Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; now therefore, I, 
the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

SECTION 32 — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 324 of 1987. 

Between Leighton/TKK Joint Venture, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
HAVING heard Mr H.J. Dixon (of Counsel) and with 
him Mr J. Stockden and Mr M. Dodgson on behalf of the 
applicant and Mr S.R. Edwards (of Counsel) and with 
him Mr M. McArthur on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

(1) Whereas a dispute involving industrial action 
arose between the Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Leighton/TKK Joint Venture on 12 March 1987 at 
the Burrup Peninsular work site. 

(2) Whereas the Commission upon notification of 
the dispute directed Deputy Industrial Registrar, Mr 
C. Hollett pursuant to section 93 (8) of the Act to 
investigate and report upon that dispute to the 
Commission. 

(3) Whereas the Deputy Industrial Registrar 
pursuant to the abovequoted direction convened a 
conference of the parties on 17 March 1987 in 
Karratha. 

(4) Whereas the Deputy Industrial Registrar 
reported to the Commission in writing on 18 March 
1987 that the dispute was not settled and industrial 
action continued. 

(5) Whereas the Commission as presently 
constituted as a result of the filing of Application 
No. C154 of 1987 summoned the parties to a 
conference pursuant to section 44 of the Act on 21 
March 1987 and after hearing the parties made 
recommendations for a resolution of the dispute 
and cessation of the industrial action. 

(6) Whereas the Commission was advised by the 
representative of Leighton/TKK Joint Venture that 
industrial action continued and the dispute was not 
resolved as of 23 March 1987, the Commission 
therefore resumed Conference No. C154 of 1987 at 
Karratha on 25 March 1987 during which 
conference the parties were unable to reach agree- 
ment on terms for a settlement of the dispute and 
cessation of industrial action. 
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(7) Whereas Application No. 291 of 1987 for an 
order was then listed for hearing at 6.00 p.m. on 25 
March 1987 but upon objection by the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia was dismissed as 
defective by the Commission as presently 
constituted. 

(8) Whereas Application No. 324 of 1987 for an 
order pursuant to section 29 of the Act was 
commenced by conference proceedings pursuant to 
section 32 of the Act at 9.00 a.m. on 1 April 1987. 

(9) Whereas the parties at that conference were 
unable to reach agreement on a settlement of the 
dispute and cessation of industrial action. 

(10) Whereas having heard the parties formally 
on transcript as to the merit of the making of an 
order pursuant to section 32 of the Act. 

(11) Whereas the Commission has formed the 
opinion that conciliation should be continued 
between the parties under the chairmanship of the 
Commission but that to enable that course to be 
followed the prevention of a further deterioration of 
industrial relations is essential. 

(12) Now therefore, the Commission in the 
interests of the persons immediately concerned and 
for the interest of the community as a whole and so 
that the issues may be resolved by conciliation or if 
necessary arbitration hereby orders pursuant to 
section 32 of the Act — 

(a) That employees of Leighton/TKK Joint 
Venture members of or eligible to be 
members of the Amalgamated Metal 
Workers and Shipwrights Union of 
Western Australia shall resume work not 
later than 8.00 a.m. Monday 6 April 1987 
and shall continue thereafter to work in 
accordance with their contract of employ- 
ment as contained in the Metal Trades 
(General) Award No. 13 of 1965; 

(b) Leighton/TKK Joint Venture representa- 
tives and Amalgamated Metal Workers 
and Shipwrights Union of Western 
Australia representatives shall commence 
negotiations, under the chairmanship of 
Mr Commissioner Coleman at 9.00 a.m. 
on 6 April 1987 and continue thereafter, as 
to how much, if any, payment should be 
credited to the employees described in (a) 
above upon termination of their employ- 
ment with Leighton/TKK Joint Venture, 
for time lost during the present dispute 
which commenced 11.00 a.m. 12 March 
1987. 

(c) Foreman, Mr J. Gregg and Welding 
Supervisors, Mr P. Chagas and Mr R. 
Garbez are to be relocated away from their 
usual jobs for a period of five days 
commencing 6.30 a.m. Monday 6 April 
1987. 

(d) The said Amalgamated Metal Workers 
and Shipwrights Union of Western 
Australia shall: 
Take such steps as may be necessary 
whether pursuant to the Rules of the 
Union or otherwise to ensure that each 
employee referred to in Clause (1) of this 
Order complies with this Order. 

Dated at Perth this 1st day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 359 of 1987. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
Applicant and Kirin Australia Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 911, 913, 915, 917 and 919 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 
and Others, Applicants and Springdale Comfort Pty 
Limited and Others, Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 9th day of February 1987. 

Mr S.M. Billing on behalf of the Applicants. 
Mr M. Bennett (of Counsel) on behalf of Springdale 

Comfort Pty Limited, Kirfield Engineering Pty Limited 
and Advanteering — Civil Engineers. 

Reasons for Decision. 
SENIOR COMMISSIONER: These several applications 
seek orders in the following terms: 

That the respondents open the gates at the 
building site to allow access to duly authorised 
representatives of the applicants to the building site. 

The first and of course fundamental obj ection to the 
claim by the respondents was: 

The Western Australian Industrial Relations 
Commission has no jurisdiction to hear and 
adjudicate upon the Applicants' claim. 

The hearing commenced on 8 October and concluded 
on 6 November 1986. The central issue going to 
jurisdiction was whether or not there existed a contract 
of service or for service between persons working on the 
building site and the various respondents to these 
applications. 

At the outset Mr Billing stated succinctly the various 
indicia to be considered in deciding between the two 
types of contract as follows:— 

We would see as the various indicia which we are 
obliged to consider — and we respectfully submit 
the Commission is obliged to consider in placing its 
weight on our evidence in relation to whether 
relationship exist on the site — the following: One, 
the nature of the task undertaken and the degree of 
skill required; two, the freedom of action given; 
three, who gives the orders and the nature of those 
orders; four, who has the power to hire and fire; 
five, who can delegate the function; six, the amount 
of payment and the manner of payment; seven, who 
pays premiums for health and injury insurance; 
eight, the mode of income tax deductions; nine, who 
provides the tools and equipment; ten, whether 
there are defined or regular hours of work; eleven, 
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the expressed intention of the parties and, of course, 
twelve, who has the right to exercise overall control 
of the manner of performing the task, 

and by way of evidence and submissions strongly urged 
that these existed contracts of service rather than for 
service. Equally strongly Mr Bennett urged the contrary 
position. 

I turn now to deal with those respondents contesting 
the jurisdictional issue. 

Springdale Comfort Pty Limited is, according to Mr J. 
Nickinson's evidence, part of a holding company called 
Merman. Mr L. Buckeridge either owns or controls that 
Company and on occasion visits the building site at Lot 
122 Vulcan Road, Canning Vale, apparently in a project 
manager's capacity. 

Further, in evidence Mr Nickinson stated categorically 
that Springdale Comfort's only involvement with the site 
was the possession of a building licence and the project 
management. He also stated that Springdale Comfort 
had no employee's on the building site. 

Against this evidence is that of Mr M. Keogh who said, 
in essence, that he saw, from a distance, Mr Buckeridge 
give what appeared to be direction(s) to a person who 
appeared to accept those direction(s) whilst using an 
implement on the site. In the result, on balance of 
probabilities the Commission concludes that no 
employer/employee relationship exists on the building 
site between Springdale Comfrot Pty Limited and any 
person working on the site. 

Kirfield Engineering Pty Limited also contest the 
jurisdictional issue in these proceedings and I turn now to 
the material concerning that respondent. 

The evidence is contained at pages 43 and 62-63 of the 
transcript and in essence describes conversations 
conducted with three men working on the site one of 
whom when asked the question "were they employed by 
Kirfield" began to nod his head but stopped when the 
"spokesman" denied this saying "we are sub- 
contractors". The other matter was the wearing of a shirt 
which had a Kirfield motif upon it. In light of the express 
denial of being employed and the lack of material to 
seriously suggest otherwise the Commission is bound to 
uphold the submission that there is no jurisdiction as no 
employer/employee relationship has been demonstrated. 
The position of Advanteering — Civil Engineers have 
caused the commission more difficulty of analysis. 

The starting point is an advertisement (Exhibit B-l) in 
the Western Australian of 22 October 1986 which reads: 

STEEL FIXERS 
required metro area. Immed start. Individuals, free 
lancers or sub-contractors. 387 3860 8am-noon ah 
6-9. 

I note the words individuals, free lancers, or sub- 
contractors. The advertisement led a Mr G. Diafazio to 
apply and finally to start work. When he started work he 
was apparently told his working hours were 12 midday to 
12 midnight and no discussion of the method of payment 
for the work took place, neither was any form of 
document signed at that time. Mr Diafazio's evidence is 
that the job upon which he worked with a Mr Lovetro 
was that of shovelling in concrete with a shovel. Mr 
Diafazio worked Monday, Tuesday and Wednesday but 
not the Thursday because ". . . the pump broke on 
Wednesday night and I was asked to clean up the area 
and return at 12 midnight on Thursday." 

Finally, Mr Diafazio was payed in a lump sum by 
cheque at the rate, he advised, of $15.00 per hour and a 
tax deduction form was signed. 

Exhibit B purports to be a sub-contract agreement 
between Advanteering and Mr Diafazio — but on the 
evidence it was not signed until after the event and the 
Commission is doubtful as to its authenticity. 

On the evidence Mr Diafazio was hired to perform 
such work as Advanteering required from day to day. He 
was controlled both as to duties and times and he was 

under direction as the above cited evidence demon- 
strates. He was paid by the hour albeit in lump sum at the 
end of the job. 

The relationship therefore has the essential elements of 
employer/employee rather than principal and sub- 
contractor. The jurisdictional objection is therefore 
refused. 

Schedule A. 
List of Applicants. 

911 of 1986 — Building Trades Association of Unions of 
Western Australia (Association of Workers) 

913 of 1986 — The Operative Plasterers and Plaster 
Workers Federation of Australia (Industrial Union 
of Workers) Western Australian Branch 

915 of 1986 — The Australian Builders' Labourers' 
Federated Union of Workers — Western Australian 
Branch 

917 of 1986 — The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers 

919 of 1986 — The Plumbers and Gas Fitters Employees' 
Union of Australia, West Australian Branch, 
Industrial Union of Workers 

Schedule B. 
List of Respondents. 

911, 913, 915, 917 and 919 of 1986 — Ranford Concrete, 
Steelflecht, Steelflecht Nominees Pty Limited, 
Advanteering — Civil Engineers, Kirfield 
Engineering Pty Limited, Springdale Comfort Pty 
Limited. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 911, 913, 915, 917 and 919 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 
and Others, Applicants and Springdale Comfort Pty 
Limited and Others, Respondents. 

Declaration. 
HAVING heard Mr S.M. Billing on behalf of the appli- 
cants and Mr M. Bennett (of Counsel) on behalf of 
Springdale Comfort Pty Limited, Kirfield Engineering 
Pty Limited and Advanteering — Civil Engineers, the 
Commission pursuant to section 24 of the Industrial 
Relations Act 1979, hereby determines and declares: 

That no industrial matter exists between the 
applicants and Springdale Comfort Pty Limited and 
the applicants and Kirfield Engineering Pty 
Limited, and further determines that an industrial 
matter exists between the applicants and 
Advanteering — Civil Engineers. 

Dated at Perth this 9th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 428 of 1987. 

Between Hamersley Iron Pty Limited, Applicant and 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondent. 

Order. 
(1) Whereas a dispute between Hamersley Iron Pty 

Limited (the Company) and the Electrical Trades Union 
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of Workers of Australia (Western Australian Branch), 
Perth (the Union), has been referred to the Commission; 
and 

(2) Whereas the dispute resulted in members of the 
Union at the Dampier site of the Company's operations 
embarking on industrial action on 22 April and 
continuing that action; and 

(3) Whereas the dispute concerns the Company's 
dismissal of Mr Mills pursuant to a decision of the Full 
Bench of the Commission in matter No. 193 of 1987, the 
Company's policy on disciplining employees and claims 
arising from the installation of equipment or the control 
thereof pursuant to application C384 of 1986; and 

(4) Whereas a conference was held by the Commission 
in Perth on 24 April 1987 and the Company and the 
Union discussed the availability of a legal opinion to the 
Union on the decision of the Full Bench in matter No. 
193 of 1987 and Mr Mills' occupation of accommodation 
pending a decision on action arising from the legal 
advice; and 

(5) Whereas the Union and the Company accepted a 
Recommendation from the Commission that — 

— there be a return to work as soon as practicable 
on Sunday 26 April 1987 and 

— discussions take place between Union represen- 
tatives and Senior Management on the 
Company's policy concerning disciplining of 
employees and on matters the subject of 
application C384 of 1986. 

(6) Whereas that recommendation was put to a 
meeting of members of the Union at the "7 Mile 
Workshop" on Sunday 26 April 1987 and was rejected; 
and 

(7) Whereas a conference was reconvened by the 
Commission on Monday 27 April 1987 at which 
information was forthcoming on further industrial 
action at the Company's operations, and 

(8) Whereas in the opinion of the Commission 
conciliation should continue on those matters in dispute 
and which are amenable to resolution by the Commission 
and to prevent the deterioration of industrial relations in 
respect of those matters until conciliation or arbitration 
has resolved those matters 

(9) Now therefore the Commission, in the interests of 
the persons immediately concerned, the Company's 
workforce generally and for the interest of the 
community as a whole hereby orders, pursuant to section 
32 of the Act — 

(a) That the employees of the Company being 
members of the Union employed at the rail, 
power generation and distribution and port 
operations of the Company at Dampier shall 
refrain from involvement in industrial action 
regarding the termination of Mr Mills, the 
Company's policy on disciplining employees 
and matters arising out of application C384 of 
1986. 

(b) That employees of the Company being 
members of the Union employed at the rail, 
power generation and distribution and port 
operations of the Company at Dampier shall 
resume work no later than 11.00 a.m. on 
Tuesday 28 April 1987 and shall continue to 
work in accordance with their contract of 
employment. 

(c) That Mr Mills remain in his accommodation 
until a decision is made on legal advice to be 
discussed by the Union with respect to the 
decision in matter No. 193 of 1987. When that 
decision is made by the Union it shall be con- 
veyed to the Company as soon as practicable. 

(d) That discussions are to take place between the 
Union representatives and Senior Management 
on the Company's policy concerning disciplin- 
ing of employees and on the issues the subject 
of application C384 of 1986. 

(e) That the parties are to provide a joint written 
report to the Commission on the outcome of 
discussion pursuant to (d) above at a con- 
ference before the Commission to be held at 
1.30 p.m. Friday 1 May 1987. 

Dated at Perth this 27th day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 992 of 1986. 

Between Western Australian Government Railways 
Commission, Applicant and Australian Railways 
Union of Workers West Australian Branch, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 13th, 14th, 17th, 22nd and 27th days 

of October 1986. 

Mr F.M. Hodgjns on behalf of the Applicant. 
Mr R.C. Wells on behalf of the Respondent. 
Mr K. Dwyer intervening on behalf of the Honourable 

Minister for Transport. 

Reasons for Decision. 
THE COMMISSIONER: I am asked by the Western 
Australian Government Railways Commission 
(Westrail) to make an order for the purpose of curtailing 
industrial action against the Australian Railways Union 
of Workers Western Australian Branch (the ARU). The 
statement in the schedule accompanying the application, 
appropriately modified, is expressed in these terms: 

As a result of formal submissions and evidence 
given on the matters dealt with in application No. 
CR486 of 1986, the Commissioner in a statement 
given on transcript on 24 September directed the 
ARU to lift all bans on Westrarl's operations. These 
bans have not been lifted in accordance with that 
direction and as a consequence workers at Kwinana, 
Layton, Forrestfield, Merredin and Geraldton have 
stopped work from 6 October, further escalation is 
anticipated. An order is now urgently sought 
requiring the ARU and its members to cease all 
industrial action and lift all bans on Westrail's 
operations. 

The application comes by way of section 29 of the 
Industrial Relations Act 1979 and I am, therefore, 
required to deal with it according to the requirements of 
section 32 as well as those of section 26 of the Act. 

I acknowledge that the application involves a drastic 
measure, but having regard for all of the events over the 
last few months (see my reasons for decision in CR486 of 
1986) and the sheer improbability of the parties settling 
their differences privately and amicably in the absence of 
some factor being introduced to break the current state 
of tension, an application of this nature was really to be 
expected. This is not to convey that I blame the ARU 
entirely for the tension between the parties. Rather, I 
believe that Westrail sensed the need to do more than 
continue to make applications for conferences pursuant 
to section 44 of the Act, in order that things may be 
brought to a head, irrespective of where the blame may 
truly lie. 

The main point of difference between the parties 
concerns Westrail's insistence that it be allowed to 
conduct shunting operations at certain locations with 
one-man crews. Westrail's stand is based on its inter- 
pretation of my decision in CR486 of 1986 concerning 
the meaning of the term'1 status quo" in the moratorium 
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provision contained in the agreement known as "The 
Westrail Shunting Proposal — Working Party — Terms 
of Reference'', and its desire to achieve the most efficient 
use of staff in its traffic operations. 

The ARU claims that Westrail is using my decision 
unfairly and unreasonably as a means of establishing 
shunting practices which sacrifice safety for economy. 
Furthermore, it is the ARU contention that notwith- 
standing its preparedness to accept that drivers' 
assistants perform placing tasks and that railway officers 
have traditionally performed some minor shunting tasks 
incidentally in the performance of their major and 
substantial work, Westrail is obtaining its ends by 
deliberately transgressing demarcation lines through 
using railway officers and drivers' assistants to perform 
shunting tasks of the kind never intended to be 
performed by these classifications. It is not my intention 
to review in detail all of the material and the testimony 
put before me but I will reveal my conclusions regarding 
the issues of safety and demarcation later in these 
reasons. 

Throughout all of the conferences and during the 
formal proceedings in CR486 of 1986 as well as in the 
present case it has been the consistent submission of the 
ARU that without recourse to industrial action against 
Westrail it could obtain no redress or benefit of any 
significant value on behalf of its members. I have been 
told repeatedly that Westrail cannot be trusted and that 
while the ARU has no wish to inconvenience Westrail 
patrons, industrial action is necessary to achieve 
reasonable results when valid claims are made. 

Westrail is openly scornful of the executive committee 
members of the ARU and vehemently critical of 
consistent and disruptive industrial action. Westrail also 
complains that it is usually the case that it must make 
concessions to the ARU in order that industrial action is 
averted or overcome when there is little or no merit in the 
ARU's claims. 

Overall, I see no difference between the attitudes of 
each party towards the other and my impression is that 
each is prevented from taking the bold step necessary to 
introduce a new and worthwhile relationship through 
fear of conceding a perceived position of advantage at a 
crucial time. 

In my opinion, this is a case in which the public interest 
is of major importance. Furthermore, the public interest 
demands that the Commission takes steps to ensure that 
industrial relations between the parties are raised to a 
new plane in an effort to rid the industry of incidents 
which reduce its ability to provide maximum employ- 
ment opportunities and employment security at the 
highest possible level. The fact is, that the State's railway 
system is undergoing a massive change merely to survive 
and, painful or not, attitudinal changes are necessary on 
the part of Westrail and the ARU to enable the best to be 
done for those who will be most affected by the changes 
that take place. 

The resolution of the claim in this case by the parties 
themselves was never a possibility and efforts of mine to 
assist the parties reach an amicable settlement would 
have been totally unproductive. Since arbitration is the 
only way to determine the matter I must, because of the 
requirements of section 32 (7) of the Act, endeavour to 
resolve the dispute as the parties could have done acting 
reasonably in the first instance. In other words, I must 
form an opinion on how the parties would have resolved 
their dispute acting reasonably and then I must base my 
decision on this opinion. 

The ARU has shown a willingness to use a large 
measure of industrial action to achieve its objectives and 
as I have already indicated it is prepared to rationalise its 
actions whilse aware that it may alienate Westrail's 
patrons. The trouble with industrial action is that it is 
likely to be destructive in many respects if it is maintained 
for any length of time. Unfortunately the negative 
probabilities are enhanced in the present dispute because 
of the complete inability of the parties to accommodate 
each others point of view. It seems to me that in the 

circumstances the ARU would be acting reasonably if it 
abandoned its industrial action, at least for a specified 
period of time, with the object of guaranteeing to 
Westrail a degree of operational stability as would permit 
Westrail to give something of value in exchange. If this 
exchange were to occur both parties would achieve a 
respite which to my way of thinking is essential in 
creating an environment free of rancour in which a 
lasting solution to all of the problems may be found. 

I think I should say to the ARU that I do not share its 
apparent belief that it holds the balance of industrial 
power. I raise no questions about the ARU's right to 
strike, but it must understand that by invoking a strike or 
a ban, Westrail is invariably moved to exercise its right to 
involve the Industrial Commission. The Commission is 
concerned with the public interest and at the moment the 
state of the legislation is such that ultimately the only way 
to protect the public interest may be to institute de-regis- 
tration proceedings against the ARU. This is a possibility 
the ARU can never ignore, therefore, accepting the truth 
of its expressed concern for Westrail's patrons it should 
welcome an arrangement where it is given the chance to 
obtain the greatest good for its members at the least cost 
to them. 

Notwithstanding the technical right of Westrail to use 
one-man shunting crews in its operations, this right, like 
the right of the ARU to take industrial action, is reason- 
ably suspended if that is a way of achieving something of 
more value in exchange. In my opinion it is of more value 
to Westrail that the ARU's power to engage in industrial 
action be curtailed for such period as one-man shunting 
arrangements might be suspended. 

The foregoing opinion, I might add, takes merit and 
equity into account, Mr Wells' cross-examination of 
Westrail's witnesses on the subject of safety and shunting 
and the testimony of Mr Bleach on behalf of the ARU 
raises sufficient concern in my mind to say that one-man 
shunting crews warrant further joint consideration. In 
addition, I think there is some force in the ARU's 
complaints about Westrail's observance of demarcation 
lines. There is nothing in my declaration in CR486 of 
1986 that permits railway officers to do more than 
shunting tasks which are incidental to the performance 
of their major, substantial and customary work. Further- 
more, drivers' assistants are limited to "placing" in push 
pull operations. Neither railway officers or drivers' 
assistants should be seen to be used by Westrail in ways 
which give rise to disputation and which prevents the 
occasional crossing of demarcation lines by railway 
officers when justified in the case of minor emergencies. 

Westrail must have in mind all of the time that its 
future operational stability will be a measure of the 
success of its industrial relations policy. Moreover, the 
development of these policies necessarily involves 
Westrail's relationship with the ARU. In this context and 
with regard for the enormous costs of industrial 
disputation to this point, I believe that Westrail would be 
acting reasonably if it suspended its one-man shunting 
objective in order to obtain the respite essential to calm 
consideration of its position. 

As I have already said, the public interest is a matter of 
paramount importance in this case, and my objective is 
to assist in raising industrial relations between Westrail 
and the ARU to a new plane. To this end my decision in 
this case will be that an order should issue with a term 
expiring on the 1st day of February 1987. This order will 
prevent members of the ARU from engaging in industrial 
action against Westrail and it will also require the ARU 
to ensure that its members do not engage in such action. 
Westrail will be required to carry out shunting operations 
with crews of not less than two employees on the ground. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 992 of 1986. 

Between Western Australian Government Railways, 
Applicant and Australian Railways Union of 
Workers West Australian Branch, Respondent. 

Order. 
HAVING heard Mr P.M. Hodgins on behalf of the 
Western Australian Government Railways Commission, 
Mr R.C. Wells on behalf of the Australian Railways 
Union of Workers, Western Australian Branch and Mr 
K. Dwyer intervening on behalf of the Honourable 
Minister for Industrial Relations and pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979, I, the undersigned member of the Western 
Australian Industrial Relations Commission, do hereby 
order:— 

(1) That members of the Australian Railways 
Union of Workers, Western Australian Branch 
employed in the traffic branch of the Western 
Australian Government Railways Commission shall 
forthwith cease to engage in industrial action which 
adversely effects the operations of the said Railways 
Commission. 

(2) That the Australian Railways Union of 
Workers, Western Australian Branch shall ensure 
by all reasonable means that its members shall 
comply with the foregoing requirements of this 
order. 

(3) That the Western Australian Government 
Railways Commission shall not carry out shunting 
operations in a shunting yard with a shunting crew 
of less than two men on the ground. 

(4) In this order the term "shunting yard" does 
not include a siding. 

(5) This order expires on the 1st day of February 
1987. 

Dated at Perth this 14th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Respondents on the Boddington Gold Mine 
Construction Project shall be paid a site allowance 
of $1.49 per hour for each hour worked in lieu of all 
special payments and disabilities associated with the 
project. 

This Order shall take effect as from the 
commencement of work and shall terminate on the 
30th day of September 1987. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C104 (1) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia; Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers; 
Seamen's Union of Australia, West Australian 
Branch and the Fremantle Port Authority. 

WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 261 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Fremantle 
Port Authority Deckhands and Deckboys" Award No. 
21 of 1971 as varied. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

CONFERENCES — 

Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C159 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicant and JLV Constructors Pty 
Limited and Webb Constructions, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 9th 
day of April 1987, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965 as 
amended, employees who are employed by the 

Memorandum of Terms of Agreement. 
In addition to the provisions of the "Fremantle Port 

Authority Deckhands and Deckboys" Award No. 21 of 
1971 as varied, consolidated and varied the following 
conditions shall apply from the beginning of the first pay 
period to commence on or after the 18th day of March 
1987. 

(a) A weekly allowance of $ 1.73 will be paid to any 
employee who attends for work during the 
normal payweek or part thereof, provided that 
the employee has a private telephone in his 
residence for which he is responsible for the 
payment of the rental. 

(b) The weekly allowance is calculated by taking 
three quarters of the annual telephone rental 
and dividing by 52 weeks. This allowance will 
be varied in accordance with any increase or 
decrease in the annual rental. 

(c) The allowance will be paid during periods of 
leave and workers' compensation, but not 
where any employee specifically requests to be 
excluded from overtime or being called out for 
work outside of normal working hours. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C1Q4 (2) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia; Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers; 
Seamen's Union of Australia, West Australian 
Branch and the Fremantle Port Authority. 

WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 261 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Fremantle 
Port Authority Masters and Launch Masters" Award 
No. 10 of 1977 as varied. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
In addition to the provisions of the "Fremantle Port 

Authority Masters and Launch Masters" Award No. 10 
of 1977 as varied, consolidated and varied the following 
conditions shall apply from the beginning of the first pay 
period to commence on or after the 18th day of March 
1987. 

(a) A weekly allowance of $1.73 will be paid to any 
employee who attends for work during the 
normal payweek or part thereof, provided that 
the employee has a private telephone in his 
residence for which he is responsible for the 
payment of the rental. 

(b) The weekly allowance is calculated by taking 
three quarters of the annual telephone rental 
and dividing by 52 weeks. This allowance will 
be varied in accordance with any increase or 
decrease in the annual rental. 

(c) The allowance will be paid during periods of 
leave and workers' compensation, but not 
where any employee specifically requests to be 
excluded from overtime or being called out for 
work outside of normal working hours. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C104 (3) of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers' and Shipwrights' Union of Western 
Australia; Merchant Service Guild of Australia, 
Western Australian Branch, Union of Workers; 
Seamen's Union of Australia, West Australian 
Branch and the Fremantle Port Authority. 

WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 

agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 261 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Engineering 
Trades (Fremantle Port Authority" Award Nos. 42 and 
48 of 1968 as varied. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
In addition to the provisions of the "Engineering 

Trades (Fremantle Port Authority)" Award Nos. 42 and 
48 of 1968 as varied, consolidated and varied the 
following conditions shall apply from the beginning of 
the first pay period to commence on or after the 18th day 
of March 1987. 

(a) A weekly allowance of $ 1.54 will be paid to any 
employee who attends for work during the 
normal payweek or part thereof, provided that 
the employee has a private telephone in his 
residence for which he is responsible for the 
payment of the rental. 

(b) The weekly allowance is calculated by taking 
three quarters of the annual telephone rental 
and dividing by 52 weeks. This allowance will 
be varied in accordance with any increase or 
decrease in the annual rental. 

(c) The allowance will be paid during periods of 
leave and workers' compensation, but not 
where any employee specifically requests to be 
excluded from overtime or being called out for 
work outside of normal working hours. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C83 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between World Services and 
Construction Pty Ltd, Applicant and Amalgamated 
Metal Workers' and Shipwrights' Union of Western 
Australia, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, I, the undersigned Senior Commis- 
sioner of the Western Australian Industrial Relations 
Commission, presided over a conference between the 
abovementioned parties on the 19th day of February 
1987; and whereas the parties have met and conferred 
and have arrived at agreement on the matters in dispute, 
and have now therefore requested the Commission to 
issue an Order in the terms of the agreement; now 
therefore pursuant to the powers contained in section 44 
(8) (a) of the said Act and all other powers therein, the 
Commission hereby makes an Order in the following 
terms: 

FCCU Revamp Allowance — Deferred. 
(1) This Order shall apply only to the shutdown 

period of work under contract to Davey McKee 
Pacific Pty Ltd relating to the 1987 FCCU Revamp 
Project at the BP (Kwinana) Refinery and 
recognises that the work performed within this 
period warrants the re-establishment of a special 
allowance to recognise the circumstances in which 
the work is done are as were previously identified 
and compensated during the shutdown period of the 
1978 FCCU Revamp Project. 
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(2) An employee shall, upon the termination of 
his employment on work specified in Clause (1) 
hereof, be paid by his employer an allowance of 
$1.33 for each hour that the employee worked on 
revamp work during the shutdown period. 

(3) For the purpose of calculating the total 
entitlement of an employee pursuant to Clause (2) 
hereof the shutdown period commenced on 2 
February 1987 and is anticipated will complete on or 
about 7 March 1987. 

Dated at Perth this 19th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C63 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers (Western 
Australian Branch), Applicant and Fennessy 
Construction, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 24th 
day of February 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed .by 
the Respondent on the Hospital Site, Belgrade 
Road, Wanneroo shall be paid a site allowance of 80 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 16th day of 
February 1987 and shall terminate on completion of 
the project. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C46 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch, Applicant and Hallcraft 
Constructions Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 13th 
day of February 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 

was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are members or 
eligible to be members of the Applicant union and 
who are employed by the Respondent on the St 
Georges Terrace Carpark site shall be paid a site 
allowance of $1 .OOper hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

The Respondent shall supply to employees who 
are employed on this site safety footwear and 
clothing as specified in the Safety Footwear and 
Work Clothing Agreement 1986. 

This order shall operate as and from the 
commencement of the project and shall terminate 
upon completion of the project. 

Dated at Perth this 13th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C45 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Australian Builders' 
Labourers Federated Union of Workers, Western 
Australian Branch, Applicant and Hallcraft 
Constructions Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 13th 
day of February 1987, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 14 
of 1978 as amended, employees who are members or 
eligible to be members of the Applicant union and 
who are employed by the Respondent on the 
Glengarry Hospital site shall be paid a site allowance 
of 50 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

The Respondent shall supply to employees who 
are employed on this site safety footwear and 
clothing as specified in the Safety Footwear and 
Work Clothing Agreement 1986. 

This order shall operate as and from the 
commencement of the project and shall terminate 
upon completion of the project. 

Dated at Perth this 13th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C160 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian BuOders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and Hon 
Minister for Works, Respondent. 

Order. 
WHEREAS an agreement was reached pursuant to 
section 44 of the Industrial Relations Act 1979, between 
the abovenamed parties; now therefore, I, the under- 
signed, being satisfied that the agreement conforms with 
the Principles enunciated by the Commission in Court 
Session in matter No. 261 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Waikiki School 
site shall be paid a site allowance of 70 cents per 
hour including the safety footwear allowance for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of secondhand timber. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C53 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch, Applicant and Jaxon Construc- 
tion Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on 25 
February 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 No. 14 
of 1978 as amended, employees who are employed 
by the Respondent on the Port Hedland Senior High 
School site, Port Hedland shall be paid a site 
allowance of 50 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

This order shall take effect as from the 8th day of 
January 1987 and shall terminate on completion of 
the project. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C81 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Building Trades 
Association of Unions of Western Australia 
(Association of Workers), Applicant and Leighton 
Contractors Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Karratha 
Airport Tower site, Karratha, shall be paid a site 
allowance of 90 cents per hour for each hour 
worked, this figure to be inclusive of the 29 cents 
Tower Allowance, in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of secondhand timber. 

This order shall take effect as from the 1st day of 
November 1986 and shall terminate on completion 
of the project. 

Dated at Perth this 10th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C133 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Building Management Authority, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 20th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 and 
the Sheet Metal Workers (Government) Award 1973 
Award No. 31 of 1973 as amended, employees who 
are employed by the Respondent on the Waikiki 
Primary School Site shall be paid a site allowance of 
70 cents per hour for each hour worked in lieu of 
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payments for confined space, dirty work, fumes, Award No. A29 of 1984, the provisions of para- 
wet under foot and the handling of secondhand graph (j) of subclause (1) of Clause 17.—Special 
timber. Rates and Provisions of the said Award shall apply 

This Order shall take effect as from the 8th day of in respect of the following work in the Port and 
August 1986 and shall terminate on completion of Railroad Areas of the employer's operations: 
the project. ^ gjectrjca] wor]{ in cable ducts and draw 

Dated at Perth this 20th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C134 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Building Management Authority, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 20th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962 and 
the Sheet Metal Workers (Government) Award 1973 
Award No.31ofl973 as amended, employees who 
are employed by the Respondent on the Woodvale 
Primary School Site shall be paid a site allowance of 
50 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shall take effect as from the 25th day 
of August 1986 and shall terminate on completion 
of the project. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C41 of 1987. 

Between Mt Newman Mining Company Pty Ltd, 
Applicant and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth 
and Others, Respondents. 

Order. 
HAVING heard Mr O.L. Ihlein on behalf of the Appli- 
cant and Mr D. Bartlem on behalf of the Respondents in 
Conference, the Commission, pursuant to the powers 
conferred on it uner the Industrial Relations Act 1979, 
and by consent, hereby orders — 

1. That notwithstanding the provisions of the 
Third Schedule of the Iron Ore Production and 
Processing (Mt Newman Mining Co Pty Limited) 

pits. 
NOTE: SMR will be paid on the basis that 
electrical work in the above locations 
necessitates working in a stooped or cramped 
position in areas which are generally 
exceptionally hot. 

(2) Work performed by electrical employees 
and their assistants in ceiling spaces of roofs 
where such work requires them to wqik in 
cramped positions in contact with fibreglass 
insulation. 

(3) Work performed by electrical employees 
and their assistants in the following conveyor 
tunnels when conveyors are operating. 

P2, P201, P4, P21, P204, P203, P205 and 
P206. 

(4) Work with glass tape in the refurbishing 
of insulation on rotors and stators. 

(5) Work performed by electrical employees 
and their assistants in lift wells. 

(6) All work performed by electrical 
employees and their assistants in the Transfer 
Station 3A. 

(7) Work performed under the EM80 when 
on spur lines. 

(8) Work performed on the worklights from 
the inside workhead area on crib tampers when 
such equipment is not positioned over pits. 

(9) Work performed on the starter motor of' 
ballast regulators when such equipment is 
positioned on ballast or formation only. 

(10) Work performed on adjustment of 
contact plates of the lining system of mainline 
tampers when such equipment is not positioned 
over pits. 

(11) Mechanical work associated with slew 
ring inspections on stackers including drop 
height measurements and teeth inspections. 

(12) Work in the workshop on sewerage tank 
pumps and comminuters. 

(13) All work performed by Mechanical 
Tradesmen and their assistants in Transfer 
Station 3A (Spaghetti Junction). 

(14) Mechanical Tradesmen and their assis- 
tants required to perform work while partially 
or fully inside air receivers. 

(15) Work performed inside Rip Jack Pits on 
153 Road. 

(16) Work on Toilet Drain Pipe under Loco- 
motive Cab. 

(17) Work performed in Lift Wells. 

2. That this Order shall take effect on and from 
the 3rd day of March 1987. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C112of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and O'Donnell Griffin Pty Limited and 
Coverall Sheet Metal, Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award, 
1979 Award No. R22 of 1978 as amended, 
employees who are employed by the Respondents on 
construction work at Australind High School Site 
shall be paid a site allowance of 60 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes, wet under foot and the 
handling of secondhand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
1st day of October 1986 and shall terminate on the 
31st day of July 1987. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C466 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants and Vanguard Electrical Services and 
Needham Airconditioning Pty Limited, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on 29th day 
of July 1986 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the Air 
Conditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award 1979 
Award No. R22 of 1978 as amended, employees 
who are employed by the Respondents on the Pier 

21, Fremantle site shall be paid a site allowance of 50 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 7th day of 
March 1986 and shall terminate on the 30th day of 
November 1986. 

Dated at Perth this 3rd day of March 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. Clll of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and G & S Industries, 
Respondent. 

Order. 
WHEREAS an agreement was reached pursuant to 
section 44 of the Industrial Relations Act 1979, between 
the abovenamed parties; now therefore, I, the under- 
signed, being satisfied that the agreement conforms with 
the Principles enunciated by the Commission in Court 
Session in matter No. 261 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Guildford Road 
Overpass, Tonkin Highway shall be paid a site 
allowance of 80 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C114 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Electrical Trades Union 
of Workers of Australia (Western Australian 
Branch), Perth, Applicant and I&M Electrical Pty 
Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 16th 
day of March 1986 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
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satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Doubikin site at 
Joondalup College shall be paid a site allowance of 
80 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 12th day of 
January 1987 and shall terminate on the 31st day of 
October 1987. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C143 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Wynne's Exports 
Pty Ltd trading as Clover Meats, Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 27 March 1987; and whereas the parties have 
met and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an order in the terms of that 
agreement; now therefore, pursuant to the powers con- 
tained in section 44 (8) (a) of the said Act and all other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Meat Industry Clover 

Meats North Perth (38-Hour Week) Order. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Award Superseded. 
5. Hours. 
6. Overtime. 
7. Payment of Wages. 
8. Part-Time and Casual Employees. 
9. Annual Leave. 
10. Special Provisions. 
11. Breakdowns. 
12. No Further Claims. 
13. Reservation. 
14. Operative Date. 

3.—Scope. 
This Order shall apply to the Australasian Meat 

Industry Employees' Union, Industrial Union of 
Workers, Perth, and employees members or eligible to be 
members of the Union employed by Wynne's Pty Ltd 
trading as Clover Meats at their operations at North 
Perth. 

4.—Award Superseded. 
The Meat Industry (State) Award No. 9 of 1979 as 

amended governs the conditions of employment of 
employees at Clover Meats North Perth save and except 
where the Award is inconsistent with any term of the 
Order then this Order shall prevail. 

5.—Hours. 
(1) The ordinary hours of work shall be 38 hours. 
(2) (i) The 38-hour week shall be worked as a 76-hour 

fortnight with 40 ordinary hours rostered in one week 
and 36 ordinary hours rostered in the alternate week of 
the fortnight. 

(ii) In the week in which 36 ordinary hours are to be 
worked no more than four ordinary hours shall be 
worked on Friday and those ordinary hours shall be 
limited to Friday morning. 

(3) Starting times for ordinary hours shall not be 
earlier than 6.00 a.m. and the finishing time shall not be 
later than 6.00 p.m. Monday to Friday inclusive. 

6.—Overtime. 
(1) An employee shall not be required to work on 

Friday afternoon if that Friday afternoon is rostered off 
pursuant to the 76-hour fortnight. If an employee elects 
to work he shall be paid at time and one half for the first 
two hours and double time thereafter. 

(2) (a) For the purpose of overtime the divisor of a 
week's wages shall be 40 for 12 months. 

(b) 12 months after the date of operation of this Order 
the divisor shall automatically reduce to 38. 

7.—Payment of Wages. 
(1) (a) The employer may elect to pay employees by 

means of credit transfer to a bank, building society or 
credit union account in the name of the employee. The 
day that the credit transfer is credited to the employee's 
account shall be deemed to be the date of payment. 

(b) The selection of the Financial Institution shall be at 
the discretion of the employer, provided that 
consultation will take place with the Union to ensure 
appropriate services are available. 

(2) Existing employees employed before and at the 
date of the Order shall not be required to accept a change 
in method of payment if such change causes hardship 
related to the Financial Institution chosen. This 
provision shall cease to have effect after the expiry of one 
month after the date of change. 

(3) For the purpose of the Order a days wage shall be 
calculated as one-fifth of the weekly wage. 

(4) The half day rostered off shall be deemed to be a 
full day for all purposes of the Award provided that the 
break of 15 minutes in the afternoon as provided in 
Clause 14 (4) (a) Meal Times and Breaks of the Meat 
Industry (State) Award 1980 shaU not apply. 

8.—Part-Time and Casual Employees. 
(1) This Order shall not apply to casuals or part-time 

employees except in that the divisor of a week's wages 
shall be reduced from 40 to 38 immediately for casuals 
and six months after the date of operation of this Order 
for part-time employee. 

(2) On the day that a full-time employee has a part 
rostered day off the employer may employ one part-time 
employee for a minimum of four hours for every full- 
time employee rostered off. 
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9.—Annual Leave. 
If, after one month's continuous service in any 

qualifying 12 monthly period a worker leaves his employ- 
ment or his employment is terminated by the employer 
through no fault of the worker, the worker shall be paid 
2.923 hours' pay at his ordinary rate of pay in respect of 
each completed week of continuous service after the date 
that this Order is operative and 3.08 hours' pay at his 
ordinary rate of pay in respect of each completed week of 
continuous service prior to the operation of this Order. 

10.—Special Provisions. 
(1) Where the application of Clause 5 (2) of this Order 

does not suit a particular operation of the employer the 
employer with the consent of the Union and the 
employee may allow the accrual of time at four hours per 
fortnight for the first 12 months and thereafter half day 
per fortnight. 

(2) Such accrued time shall be taken as paid time off at 
the employer's discretion provided that the minimum 
period of time off shall be four hours for the first 12 
months and thereafter half day per fortnight. 

(3) When time is taken off, wherever possible, such 
time taken shall be by mutual arrangement between the 
employer and employee. 

(4) Where an employee has an accrual of time to his 
credit and the employee's contract of employment is 
terminated, such employee shall be paid for such time 
accrued. 

11.—Breakdowns. 
If a breakdown occurs within 30 minutes of a smoko or 

meal break the employer may require employees to take 
such a break immediately. 

12.—No Further Claims. 
There shall be no further claims with respect to 

implementation of the 38-hour week for a period of 12 
months after the date of operation of this Order. 

13.—Reservation. 
The Company reserves the right to review the 

suitability, efficiency and working of the roster system, 
12 months after the date of operation of the Order. 

14.—Operative Date. 
This Order shall apply from the first pay period on or 

after 27 March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C130 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference pursuant to section 44 of 
the said Act between the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Applicant and 
Corporate Property Services Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of March 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the parties to that conference; now 
therefore I, the undersigned, a Commissioner of the 
Western Australian Industrial Relations Commission 
before whom the conference was held do hereby order — 

1. That notwithstanding the provisions of the 
Cleaners (General and Window) Contractors Award 
No. 3 of 1968 an allowance of 38 cents per hour shall 
be paid to all employees employed by Corporate 
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Property Services Pty Ltd at the Worsley Refinery 
site, in recognition of the general disabilities 
inherent in alumina refining in the Darling Ranges 
which include — 

. . . climatic extremes and 

. . . geographic location of the operations. 
2. This order shall take effect on and from the 1st 

day of February 1987. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

CONFERENCES — 

Matters referred — 

CR86 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 
Industrial Relations Act 1979 — Section 44 (9). 

Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Electrical Trades Union of 

Workers of Australia (Western Australian Branch), 
Perth and Metro-AOC Pty Limited. 

Off-Shore Workers — Oil and Gas Industry. 

Before Senior Commissioner G.G. Halliwell at Karratha. 
The 13th day of March 1987. 

Allowances — Climatic Allowance — Cyclone Proce- 
dure — Stand down. 

(Given extemporaneously.) 
SENIOR COMMISSIONER: The Commission has had 
the advantage of full submissions during a conference 
from both parties to the notified dispute. That dispute is 
simple. It is a disagreement as to whether or not an 
allowance should be paid when employees are removed 
to shore because of the threat of a cyclone. 

The parties have been frank, in that they have told the 
Commission that they did not consider when they 
reached agreement what should or should not happen 
during a cyclone; it was a matter that was overlooked. 

The Commission has documentary evidence of the 
nature of the allowance and the factors taken into 
account in the assessment of the allowance. Having 
heard the parties, the Commission is of the view that 
Clause 4, and I quote: 

The allowance will apply from the date the 
employees were first required by Metro AOC Pty 
Limited to reside on the barge UW Gordon and will 
be paid as a flat daily amount for each day or part 
thereof an employee (and I underline these words) is 
required to reside offshore. 

Clause 6 of the agreement between the parties is to the 
effect: 

The allowance is not to be taken into account for 
calculation of annual leave, termination pay, public 
holiday allowance or accident make-up pay under 
the North Rankin Platform Modification and 
Hook-up Award. 

Applying the ordinary rules of construction of a 
document — that is, where something is specified that 
specification excludes the general — then by Clause 6 
there are specified the times and the circumstances in 
which the allowance is not payable. Further, by Clause 4 
it is provided that where the employee is required to 
reside offshore in the circumstances of a cyclone the 
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employee is ready, willing and available to be at work 
offshore; that is to reside offshore. He is removed from 
that position because of an act of God — which is the 
approach of a cyclone — but he, the employee, nonethe- 
less remains ready, willing and available to reside 
offshore during that period. 

For those reasons — that is, on the construction, 
which is if you provide something then it excludes the 
general and that is done by subclause 6 of the document 
and because of the wording of Clause 4 of the document 
— I am of the view that the employees when returned to 
shore because of the approach of a cyclone are entitled to 
the payment of the allowance. An order will issue under 
section 44 (9) of the Act requiring that payment to be 
made. 

Mr J. Murie appeared on behalf of Claimants. 
Mr P.R. Smith appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR86 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Claimants and Metro-AOC Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr J. Murie on behalf of the claimants 
and Mr P.R. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That members of the claimant Unions, employed 
by the Respondent, shall be paid the allowance 
covered by a letter of agreement dated 1 July 1986 
between the Respondent and the Claimants, when 
they are removed to shore because of the threat of a 
cyclone. 

Dated at Perth this 30th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR602 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and JLV 
Constructors Pty Limited, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 9th day of October 1986. 

Mr David Skipworth on behalf of the Claimant. 
Mr John Birman on behalf of the Respondent. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is a reference of 
dispute for hearing and determination pursuant to 
section 44 of the Act in the following terms:— 

The applicant Union seeks a conference to assist 
in preventing and settling a dispute with respect to 
the following matters at Worsley. 

(1) Living Out Allowance: $169 per week. 
(2) Travelling: 

(a) Up to 30km — $11.00 per day 
(b) 30km to 50km — $15.60 per day 
(c) Over 50km — $18.60 per day 

(3) Site Allowance: $1.60 per hour. 
(4) Safety Footwear: Supply of same and six cents 

per hour. 
(5) Additional Week-end Return Home: After 

three months — $11.45. 
(6) Allowance on Termination: 47 cents per hour. 
(7) Travel allowance of half an hour's pay for 

work performed on belt line. 

The background to the matter is that the Commission 
as presently constituted cancelled orders applying during 
construction to contractors and their employees at the 
Worsley Alumina site (unreported decision of 11 June 
1986 — matters CR386 and 387 of 1986). 

In that decision the Commission stated inter alia:— 
Simply stated it is the applicants' contention that 

construction work is now completely concluded and 
the refinery is well into production. Thus the orders 
governing construction work are superfluous and 
should be cancelled. The applicants' contended that 
any further work to be done by tradesmen will be of 
a maintenance nature or modification work. In 
either case the construction order conditions are 
simply not applicable. 

The respondent unions, whilst generally accepting 
the applicants' positions, are of the opinion that at 
any time, further construction work could be 
required and contend therefore that the orders 
should remain in place. Further the unions do not 
accept the applicants' contentions as to what 
constitutes "modification work" as distinct from 
"construction work". 

Further, if "modification" work is commenced 
and is perceived by the respondents as being 
construction work as usually defined then an 
appropriate application to the Commission should • 
resolve that issue if it arises. The Unions fears as to 
the site allowance are noted by the Commission 
however, that allowance was fixed having regard to 
site conditions during the construction phase of the 
project and a review might be appropriate if 
conditions on recommencement of construction 
work had altered. 

The Union contends that the previous construction 
order should be "reinstated" in the terms of the schedule 
(supra), because the work being performed is 
construction work performed mainly with new materials 
and under broadly comparable conditions to those 
existing when the site allowance was originally deter- 
mined for the Worsley site. 

The respondent argues that the original orders were to 
apply to the construction of the refinery and not to the 
production phase. Further, it was submitted that the 
work now being performed on site by contractors is 
modification work and the shorter Oxford Dictionary 
definition is "the act of modifying — the act of making 
changes in an object without altering its essential nature" 
is relied upon as distinguishing the work from 
construction work as defined in the State Metal Trades 
Award. 

Inspections were conducted by the Commission of the 
Worsley site and the work performed both past and 
present by the respondent's employees was pointed out. 
At the conclusion of the inspections the parties agreed 
that the Commission "had seen a representative cross 
section of the types of work performed" on the site and 
the areas in which it was performed. 

It is plain that the jobs undertaken range from those 
such as the installation of large diameter (10 inch) pipe to 
minor jobs such as installation of new valves into the 
piping system. 

Likewise, the disabilities encountered range from 
working in areas where caustic is very prevalent in others 
where it is wet and muddy and to those where the 
conditions relatively speaking are usual for construction. 
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From the arguments presented in this matter and 
having had the benefit of the extensive inspections the 
Commission has formed the opinion that an appropriate 
way of distinguishing between construction and 
maintenance work in these situations is to say that 
although the effect of the work performed is to modify 
so as to improve the performance of the plant or equip- 
ment the actual work performed in altering or providing 
additions to equipment or a section or sections of an 
operating plant, when shut down of the plant is required 
before the work is performed, using new materials 
remains construction work. 

By contrast, maintenance work means the 
maintenance of existing plant and equipment. 

For the above reasons the Commission concludes that 
the work performed is construction work and it follows 
that the allowances and conditions arbitrated or agreed 
for the construction phase should apply where no 
appropriate. 

The parties are directed to confer forthwith, in light of 
the above reasons, with a view to reaching agreement on 
whether there is an existing requirement for the provision 
of all of the items in the schedule (supra) in an order of 
the Commission and the amounts thereof. 

If no agreement is reached the Commission will issue 
draft minutes of an order and a speaking to those 
minutes will be arranged at a date to be fixed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR602 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and JLV 
Constructors Pty Ltd, Respondent. 

Order. 
HAVING heard Mr D. Skipworth and Mr F.W. Bastow 
on behalf of the claimant and Mr J. Birman on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the following schedule shall apply, and shall 
have effect from the beginning of the first pay 
period commencing on or after the 7th day of 
November 1986: 

Schedule. 
1.—Title. 

This Order shall be known as the "Metal Trades (JLV 
Constructors Pty Ltd — Worsley Alumina Refinery) 
Construction Order". 

2. — Arrangement. 
1. Title. 
2. Arrangement. 
3. Date of Operation. 
4. Area and Scope. 
5. General Conditions of Employment. 
6. Allowance for Travelling and Employment. 
7. Site Allowance. 
8. Safety Footwear Allowance. 
9. Allowance on Termination of Employment. 

3.—Term. 
This Order shall commence from the beginning of the 

first pay period commencing on or after the 7th day of 
November 1986. 

4.—Area and Scope. 
This Order shall apply to those employees members of 

or eligible to be members of the applicant union who are 
employed by JLV Constructors Pty Ltd on construction 
work at the Worsley Alumina Refinery. 
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5.—General Conditions of Employment. 
Except as provided in Clause 6.—Allowance for 

Travelling and Employment, Clause 7.—Site Allowance, 
Clause 8.—Safety Footwear Allowance, Clause 9.— 
Allowance on Termination of Employment, the terms 
and conditions of employment of each employee covered 
by this Order shall be as prescribed in the Metal Trades 
(General) Award No. 13 of 1965. 

6.—Allowance for Travelling and Employment. 
(1) In lieu of the provisions of Clause 6.—Allowance 

for Travelling and Employment in Construction Work 
and subclause (7) of Clause 7.—Distant Work of Part II 
— Construction Work of the Metal Trades (General) 
Award, each employee who is not provided with 
transport by his employer to travel to and from the job 
shall be paid the allowance prescribed in subclause (2) of 
this clause according to where the employee is required 
by his employer to work each day. 

(2) An employee, residing within an area measured by 
radius from the refinery site: 

Per Day 
$ 

(a) Up to 30km radius 11 .(X) 
(b) 30km to 50km radius 15.60 
(c) Over 50km radius 18.60 

7.—Site Allowance. 
(1) An additional allowance of $1.60 per hour shall be 

paid for each hour worked. 
(2) Such allowance is specifically prescribed to cover 

all disabilities associated with construction work at the 
Worseley Alumina Refinery. 

8.—Safety Footwear Allowance. 
(1) Approved safety footwear shall be supplied to all 

employees on an as required basis. When requesting 
replacement footwear the employee shall return to the 
employer the footwear being replaced. 

(2) Further, it is agreed between the parties that failure 
to wear such footwear will render the offending 
employee liable to dismissal. 

9.—Allowance on Termination of Employment. 
An allowance of 47 cents per hour for each hour 

worked shall be paid on termination of employment. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612G of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 15th day of December 1986. 

Mr K. McCann appeared on behalf of the Australian 
Workers' Union. 

Mr A. J. Marks appeared on behalf of the Amalgamat- 
ed Metal Workers and Shipwrights Union. 

Mr D.G. Moss appeared on behalf of the respondent. 
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Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by Mr 

Commissioner J.F. Gregor.) 
THE COMMISSIONER: This matter comes to the 
Commission for determination pursuant to section 44 of 
the Industrial Relations Act 1979. The issues are 
described in the schedule to the Memorandum of Matters 
for Hearing and Determination issued on 10 November 
1986 as follows: 

It is claimed by the applicant Unions that the 
workers whose names appear on the list hereunder 
dispute variations to their classification and/or 
work arrangements which have been effected by the 
respondent pursuant to parts 1 and 2 of the Order 
No. 758 of 1986, dated 22 August 1986. 

The grounds upon which each worker disputes the 
variation of classification and/or work arrangement 
were discussed between the parties at the conference 
held on 17 October 1986, but in each case the 
Company asserts that the variation has been 
effected in accordance with Agreement No. 10 of 
1979 and is fair. 

The Unions dispute this and ask in each case that 
there be restoration of the previous classification or 
work arrangements, or alternatively, where that is 
not possible, such relief be granted as the 
Commission deems equitable. 

T.C. Carver 
S. Batory 
H. Blanket 
C.H. Van Dyk 
D.S. McLean 
M. Benton 
M.J. Donnelly 
S. Palmer 
E. Muniandy 
M. Becker 
S. Fuller 
A. Wilkins 
R.J. King 
S.M. King 

Of the workers whose names are listed in the schedule, 
evidence was taken only from Messrs McLean, Benton 
and Donnelly. The claim on behalf of Mr T.C. Carver' 
was withdrawn prior to hearing. The balance of the 
workers involved failed to appear on the day of the 
hearing and the claim, as it effects them, must fail 
through want of prosecution. 

Before responding to the argument put on behalf of 
the claimant, Mr Moss, who appeared on behalf of the 
respondent, advanced grounds to support a basic 
submission of no case to answer. 

The issues to be debated in this matter are fundamental 
and go to the right to run an operation, or of a manage- 
ment to run its operation in the most efficient, 
productive way consistent with it paying regard to the 
nature of the duties which it requests its employees to 
undertake — that is, whether those duties are onerous, or 
whether they create a situation which would place the 
worker in an unsafe position, overlayed on which is the 
basic industrial relations doctrine of it being fair. 

Since the tribunals in this country were constituted at 
the turn of the century they have considerably issued 
rules in the form of dicta which supports the proposition 
which I have just outlined. 

The history of those cases has been reviewed by the 
Commission in Court Session recently in its decision in 
the matter Amalgamated Metal Workers and 
Shipwrights Union and Others v. Robe River Iron 
Associates No. 758 of 1986 dated 30 October 1980 
(unpublished); reviewed independently by three separate 
members of the tribunal, all three coming to the same 
conclusions as to the rules which are established by them. 

Earlier in these proceedings I did, in an effort to assist 
the parties, set out what I believed the rules to be, hence 
the type of submission which Mr Moss now makes does 

not come as a surprise to me, particularly seeing that I 
have now had the benefit of listening to the witnesses 
concerned. 

In the submissions in support of the applicati on there 
were two basic premises put. The first one was that the 
transfers and variations in work arrangements were 
contrary to Agreement 10 of 1979. There has been 
nothing in the evidence I have heard from each of the 
three individuals which would convince me that the terms 
of the agreement were not followed. The second part of 
the submission was that not enough attention was paid to 
the ramifications on the individual worker of the change. 
That submission can be pursued in two different ways 
from the point of view of the person who makes it. One 
— it can catalogue to the Commission on behalf of 
individual workers the ramifications that they believe 
have affected them or, alternatively, it can be done by 
way of evidence. 

As I apprehend the argument put by the applicant 
union in this case it chose the second course and 
therefore the argument stands or fails on what was put in 
evidence by each of the three workers concerned. In my 
view in deciding this matter it is not enough for the 
employee concerned to be dissatisfied with the effect of 
his redeployment. There must be a more compelling 
reason why the redeployment is onerous than mere 
dissatisfaction. 

That is not to say that the Commission does not have 
sympathy with workers who find that as a result of a 
redeployment they are unsure about their future and that 
as a result of their unsureness various personal pressures 
build on them and they become disturbed and 
concerned. There is a great deal of sympathy if any 
worker is in that position but, notwithstanding that, the 
rules to be applied are quite clear. 

In respect of Mr Donnelly he clearly has had problems 
as a result of his transfer. I believe he genuinely would 
like to go back to shift work, as that was something he 
had been doing for many years, he was used to it and was 
happy with it. The reality of the situation is that the job is 
no longer there and nothing which the Commission could 
do could re-instate that previous job because it has gone, 
and there is nowhere to place him on shift. 

In respect of compensation as an alternative he 
continues to be employed, albeit in an unhappy frame of 
mind, but he is being paid the appropriate rates and 
getting the appropriate allowances which his position 
attracts. 

There was nothing from his evidence which would 
bring me to conclude that he has had to suffer to such a 
degree that he would fall within the category of being 
asked to do onerous or unsafe work. 

The question of fairness is a matter of degree and, even 
though he may feel that what has happened to him is 
unfair in that he is dissatisfied with it, that of itself is not 
sufficient for the Commission to intervene. 

Mr Benton is in a very similar position. He wants to go 
back to the marine department which has been reduced 
in numbers. During his evidence he was asked to respond 
to a question from Mr Moss concerning which worker 
should go from the department if he is sent back there by 
an order of this Commission, because that is obviously a 
matter which the Commission would have to take into 
account because the worker who would be asked to 
transfer could be just as aggrieved as Mr Benton feels he 
is. 

His other evidence concerning the matters of seniority 
or the criteria by which persons ought to be selected for 
transfer or not are not really issues which have a place in 
the discussion in this case. They are matters which can 
only be debated between the parties when they are on 
terms which allow that type of communication because, 
when it is all boiled down the Commission cann ot inter- 
fere with the methodology by which an employer goes 
about applying its personnel practice unless, of course, it 
breaches the basic principles to which I have referred 
previously concerning the unfairness, or onerous work 
conditions, or safety. 



644 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Coming to Mr McLean, I must say he is a very 
impressive witness. He obviously thought he had a career 
with the company. He has been with the company for a 
long time and he had been able to gain promotion 
through the application of his skills and his ability to do 
the job properly. He is a realist as well in that he has 
looked at the prospects for him in his continued employ- 
ment and has considered redundancy. 

However, the Commission cannot ask or direct the 
company to make someone redundant. It is left with the 
same questions to be answered as have to be posed in 
respect of the other two men involved in this case today: 
The department from which he comes, being reduced in 
manning from 14 to 9, the same basic question arises; 
Who should go? Mr McLean himself says he knows that 
a substitution cannot happen in the reality of life so he 
suggests that an alternative solution could be the award 
of compensation. He had been on shift work and been a 
leading hand before. Amongst all of the people who have 
been affected by the changes which have taken place 
recently in this company's operations he would probably 
be amongst the highest in terms of wage loss. 

However, the point was made, and made well in cross- 
examination by Mr Moss, that the additional payments 
for which he was then qualified were because of the 
circumstances of the employment. There is no need to 
debate the question of why one gets paid allowances for 
shift work. There are the landmark cases before the New 
South Wales Industrial Commission in the decision of 
Mr Justice Fisher where the reasons for payment of shift 
allowances are explored extremely deeply including the 
need to compensate workers for effects on their marital 
situation, the need to compensate them in terms of 
additional leave for having to work weekends; such 
compensation in addition to monetary compensation 
which they get by way of pay loadings. There is no need 
to debate those things in this forum. The rules have been 
well and truly established. 

The conclusion drawn as a result is that the shift 
allowances are paid for a particular purpose. They do not 
constitute part of the normal base rate. Although I have 
sympathy for someone who has worked for many years 
on a shift work basis and wishes to continue to do so on 
the basis of income maintenance, if the shift work is not 
available to be done then there is only the base rate and 
the appropriate allowances which the new position 
attracts, left. 

The same can be said for the leading hand payment. I 
have no need to expand upon that. I do not think there is 
any criticism which can be directed to the applicant 
concerning a failure to discharge an onus of proof. The 
facts of the matter speak for themselves. All that could 
be said was said and the witnesses honestly gave evidence 
of their true situation. That situation when weighed 
against the rules which I must apply, rules determined 
over many years by tribunals, meals that the Commission 
should not issue the order sought in this case and I will 
determine claim CR612G of 1986 by an order for 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612G of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr K. McCann and Mr A.J. Marks on 
behalf of the claimants and Mr D.G. Moss on behalf of 

the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the claim be dismissed. 

Dated at Perth this 22nd day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612E of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 22nd day of December 1986. 

Mr A.J. Marks and with him Mr K. McCann appeared 
on behalf of the Claimants. 

Mr D.G. Moss appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This matter comes to the 
Commission for determination pursuant to section 44 of 
the Industrial Relations Act 1979. The subject matter for 
debate is as follows: 

The Union claims that on 11 September 1986, Mr 
P. Gibb received a written warning for allegedly 
defacing Company property. He claims that 
warning was issued without proper investigation 
and the facts do not support the Company's 
position. It seeks an Order that the warning be 
withdrawn, and the copy of Mr Gibb's personal file 
be removed. 

It is common ground between the parties that on 11 
September, in an office in the workshop the Eastern 
Deepdale Mine Site that there was written on a white 
board in the foreman's office the words "white hat 
scabs". The Company alleges that the words were 
written by Mr P. Gibb who is a member of the Australian 
Workers' Union, employed by the Company as a Haul 
Pak driver at Pannawonica. Mr Gibb says he did not 
write the words complained of, and that the Company's 
action in issuing him with a formal warning in respect of 
the writing is unfair. 

On behalf of the claimant, Mr McCann submitted to 
the Commission that it was the intention of his Union to 
demonstrate that the Managers of Robe River were 
wrong to issue a warning and to file it on Mr Gibb's 
record. He said his evidence would show that there was 
no serious investigation of the facts and that the incident 
is indicative of a common practice of the arbitary award 
by supervisors of Robe River, of final warnings without 
either proper investigation or attention to what the 
effects of the issue of such warning would have upon the 
worker concerned. He said that his evidence would 
demonstrate that the Supervisors concerned came to a 
conclusion, awarded a punishment and executed that 
penalty without any investigation or dialogue with Mr 
Gibb. 

On behalf of the Company Mr Moss submitted that 
the matter was uncomplicated, it was simply an issue 
where the general foreman had observed Mr Gibb in the 
process of writing offensive words on a white board in his 
(the general foreman's) office. Mr Mackay, the general 
foreman concerned, discussed the issue with the foreman 
directly responsible for Mr Gibb and between them they 
decided that he should be reprimanded and made to 
clean the board. Subsequently, Mr Gibb was reprimand- 
ed and directed to clean the board and he did so. The 
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Company regarded the incident as serious as there was a 
rash of offensive graffiti appearing on the Company's 
property at the time. 

The determination of this issue resolves simply to a 
selection of the evidence of the individuals concerned. I 
have had the opportunity of listening to the witnesses and 
observing their demeanour during the process of 
receiving their evidence. Of the two witnesses concerned, 
Mr McKay the general foreman gave a clear and rational 
account of the incident as he recalled it. I have no reason 
to doubt that his version of the events is correct. On the 
other hand, the evidence of Mr Gibb is unconvincing, his 
reaction when told he was to be formally warned was that 
he should have received a verbal warning and not a 
written warning. His subsequent behaviour when he 
absented himself from his place of employment and gave 
false information as to the reason for it, is another factor 
which tips the balance in favour of the version from Mr 
McKay. 

In the circumstances, I do not intend to interfere with 
the decision of the Company to warn Mr Gibb and the 
claim will be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612E of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr A.J. Marks and with him Mr K. 
McCann on behalf of the claimants, and Mr D.G. Moss 
on behalf of the respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 22nd day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

No. CR846 of 1986. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 
Division 2 — General Jurisdiction and Powers of 

the Commission — Section 44 — Reference of a dispute 
for determination. 

Association of Draughting, Supervisory and Technical 
Employees, Western Australian Branch and 
Mt Newman Mining Company Pty Limited. 

AWARD FREE. 

Foreman — Iron Ore. 

Before Commissioner Gregor at Perth. 
The 2nd day of April 1987. 

Termination of employment — misconduct — intention 
to dismiss for being in possession of goods 
belonging to the employer — convicted in civil court 
— Commission considered conviction for civil 
offence separate issue to breach of fiduciary duty to 
employer — declaration issued that dismissal would 
not be unfair. 

THE COMMISSIONER: On 12 December 1986 a 
conference washeld in accordance with section 44 of the 
Industrial Relations Act 1979 to discuss a matter in 
dispute between the parties. That conference was unable 
to resolve the disagreement and as a result a 
Memorandum of Matters for Hearing and Determina- 
tion was made, the Schedule to which provides as 
follows:— 

On 5 November 1986, Mr W. Posavac, a 
mechanicl services foreman employed by Mt 
Newman Mining Company Pty Ltd was served with 
a letter notifying of intention to dismiss from the 
service of the Company. The Association of 
Draughting, Supervisory and Technical Employees 
claims that the Company's intended action is harsh 
and unreasonable and should therefore not stand. 

The Company's view is that it was entirely within 
its rights to dismiss Mr Posavac from its services and 
that the dismissal should stand. 

This matter has been referred to the Commission in 
accordance with the provisions of an agreement known 
as the Industrial Relations (Mt Newman Mining Co Pty 
Limited and Association of Draughing, Supervisory and 
Technical Employees) Agreement of 1986 (the 
Agreement), in particular Clause 6.—Procedures Where 
Employer is of the Opinion that Misconduct May Have 
Occurred, subclause (7) provides as follows:— 

(7) (a) . . . 
(b) Where the Committee of Review disagrees, 

the matter will be referred by the employer to the 
Western Australian Industrial Relations Commis- 
sion for hearing and determination and the 
Association advised accordingly. 

(c) . . . 
In hearings conducted on 18 and 27 February 1987 the 

Commission was advised that the sequence of events 
leading to the reference commenced on Saturday 22 
March 1986 when an incident involving Mr Posavac and 
two other employees, one of whom was a security 
officer, occurred in the locomotive workshop of the 
Company's operation in Port Hedland. As a result of the 
security officer's involvement the Port Hedland police 
attended the locomotive workshop, interviewed the 
employees concerned, transported Mr Posavac to the 
Port Hedland police station and there detained him. 

On the same evening the police, in company with 
Company officials, attended Mr Posavac's house in 
South Hedland where a number of items of equipment 
were identified by those present, loaded into vehicles and 
conveyed to the police station. On 24 March 1986 the 
Company endeavoured to conduct an Inquiry in 
accordance with the provisions of Clause 6 of the Agree- 
ment. However, that investigation was abortive because, 
on legal advice Mr Posavac did not attend. Thereafter 
the parties agreed that no investigation would take place 
until charges, which had by then been laid by the police, 
had been finally determined. This occurred some time 
later so that an investigation was eventually convened on 
3 and 4 November 1986 with Posavac present in company 
with two members of the Association of Draughting, 
Supervisory and Technical Employees (ADSTE) to assist 
him. The conclusion reached by the Company at the end 
of that investigation was that Mr Posavac should be 
dismissed on the grounds of having been found in 
possession of goods and materials without proper 
authority or explanation. The Company's intention was 
communicated to Mr Posavac by a letter dated 5 
November 1986 (see Exhibit 12). 

Paragraph three cites the reason for the intended 
dismissal as being:— 

The finding of the investigation was that, on the 
basis of all the evidence heard, you should be 
dismissed for being found in possession of goods 
and materials which were the property of Mt 
Newman Mining Company Limited without you 
having permission or satisfactory explanation for 
being in possession of those goods and materials. 
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In paragraph four attention was drawn to the right of 
review under the Agreement as follows:— 

Subclause 6 (6) of the Agreement provides that if 
you or your union representative ponsider this 
finding to be harsh, unreasonable or unjust, you 
may request a Committee of Review no later than 48 
hours after you receive the minutes of the 
Investigation. 

Mr Posavac exercised his right of appeal. The 
Committee of Review occurred on 14 November 1986. 
There was no unanimous decision and in accordance 
with the provisions of Clause 6 (7) of Agreement the 
matter was referred to the Commission for hearing and 
determination. 

In his submissions on behalf of the ADSTE Mr 
Beedham asserted that the termination was based on the 
Company's contention that the dismissal could be 
justified on the basis that Mr Posavac was convicted by 
the District Court of stealing goods belonging to the 
Company. Such an action, the ADSTE says, would be 
grossly unfair given the circumstances and the range of 
options which are available to the Company to be able to 
award lesser penalties prescribed in the Agreement 
between the parties. It was admitted that Mr Posavac 
stands convicted in the District Court in Port Hedland 
for stealing a quantity of goods belonging to the 
Company and that he had been fined on two separate 
counts, a total sum of $3 000. 

It was not denied by Mr Beedham that Mr Posavac had 
been in possession of items belonging to the Company, 
but he suggested that the Company, because of its policy, 
could be said to have unwittingly contributed to Mr 
Posavac's predicament. 

Further, in deciding how the matter ought to be 
concluded it was the submission of Mr Beedham that 
there was a clear understanding, said to be common 
amongst all workers, that items which were the property 
of the Company could be used to develop social clubs in 
the area. It was notorious that clubs were in receipt of 
"assistance" from mining companies. The situation now 
confronting Mr Posavac resulted from naivety as to what 
would happen if the Company decided they would no 
longer support the clubs by turning a blind eye to the 
removal of goods and materials. 

Mr Posavac was called to give evidence. He related the 
circumstances of the events which occurred on 22 March 
1986. It is a fair summary of his position to record that he 
admitted that he had removed Company property and 
material but asserted that all of the material had been 
removed on the same day to provide resources to conduct 
work at the bowling club on the weekend of 23/24 March 
1986. He denied that he had accumulated the goods and 
materials over a period of time, but did admit that he had 
borrowed equipment in accordance with the arrange- 
ments as he understood them to be, that is, that capital 
equipment could be borrowed by a worker as long as he 
obtained a pass-out from his supervisor. He asserted that 
he had obtained pass-outs on occasions when he had 
removed equipment from the store. Further evidence was 
given concerning the effects upon him of the termination 
of his contract of service. In addition there was detailed 
cross-examination concerning the possession of various 
items of equipment which he said had been purchased by 
him. 

The only evidence called in support came from Mr 1. 
Hamilton who advised the Commission of the practice of 
Company equipment being used to support sporting 
clubs. But he was unable to give specific evidence 
concerning the loco workshop which contained the store 
in which Mr Posavac worked. 

In support of the Company's position Mr Ihlein 
described the sequence of events which were identified by 
the investigation into the event. He said that the 
explanation given by Mr Posavac for having in his 
possession on 22 March 1986 tissues, coffee and tea was 
unsatisfactory. Mr Posavac's assertion that the items 
which were located at his house were for work on the 

bowling club premises on the following Sunday was not 
supported by any evidence. To the contrary there is 
evidence from the storeman who said during the course 
of the investigation that he did not issue any of the items 
claimed by Mr Posavac to have been taken by him on the 
Friday. He further did not receive any request for any 
items nor did Mr Posavac tell him that such items were to 
be taken. It was further said that the number and type of 
of items found at the premises were inconsistent with 
what might be considered to be reasonable for a day's 
work at the bowling club and this contributed to the 
unsatisfactory nature of the explanation given by Mr 
Posavac. There was no evidence to support the 
contention that permission had been obtained to have 
the items, nor was there any standing authority for 
possession. It was these grounds which led the Company 
to the view that dismissal was the only course open to it 
because the possession of the goods, the circumstances in 
which they were held and the lack of proper and satis- 
factory explanation as to how Mr Posavac could have 
come to be in possession, inevitably led to the conclusion 
that he was in breach of an essential element of his 
contract of employment. 

That was particularly so because he was employed as a 
foreman, and as such was in a position of significant 
trust. He was also the person in charge of the store from 
which the goods were taken and he had continual access 
to it. As a foreman he was required to control wages 
employees who may seek from time to time to use equip- 
ment and materials from the store and that in conducting 
himself in the manner that he did, he had demonstrated 
to the Company that he was a person who could not be 
trusted. Because his explanations as to the circumstances 
in which he came to be in possession of the items were so 
doubtful the conclusion must be drawn that the 
Company was right in concluding that the contract of 
service should not continue. 

To support the submissions, evidence was called from 
Mr R.E. Povey who was the security officer who inter- 
viewed Mr Posavac on 22 March 1986 and who attended 
with the police during the recovery of the goods. In 
addition there was evidence from Mr R. Turton who also 
took part in the identification of the goods. Mr R. 
Kelleen, Mr G.P. Cucell and Mr G.M. Clement also gave 
evidence. 

I have considered all of the evidence carefully and I 
conclude that the evidence of Mr Posavac lacks the 
coninuity and lack of conflict which are essential 
ingredients to the acceptance of his story. When his 
evidence is weighed against that of the Company officers 
who were caOed in support of Mr Ihlein's submissions, 
the unavoidable conclusion is that Mr Posavac was in 
possession of the goods and that they had been collected 
by him over a period of time. This essential difference in 
the evidence throws into question the whole of Mr 
Posavac's story because he has asserted that the goods 
were all collected on the day prior to 22 March 1986. In 
addition there are other internal inconsistencies in Mr 
Posavac's evidence which can only but add to the 
conclusion that his version is less reliable than that of the 
witnesses called by the respondent. This analysis led me 
to the conclusion that the action by Mr Posavac is in 
fundamental breach of his duty under his contract of 
service to his employer and on 18 March 1987 this finding 
was published to the parties by way of a letter. The 
contents of the letter are now relevant to the question of 
whether a declaration in the form sought in these pro- 
ceedings should issue. The contents of the letter of 18 
March 1987 now follows:— 

During proceedings in this matter the Company 
submitted in Exhibit II notes of a "Formal 
Investigation Into Alleged Misconduct by W. 
Posavac". On reviewing the document I noted the 
following comment commencing in the last 
paragraph on page 7: 

... The court of law has passed their decision 
and W. Posavac has paid his fine. He added 
that the Judge asked for a representative from 
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the Company and questioned him as to whether 
W. Posavac was going to be dismissed and his 
answer would weigh into the decision of his 
sentence (sic). 

As a result I obtained the record of those parts of 
the District Court trial which were transcripted. 
Examination of the transcript discloses that while 
the extract from Exhibit II is not accurate, 
nevertheless there are grounds upon which to draw a 
conclusion that the prospects for the continuation 
of the contract of employment may have been a 
factor in sentencing. 

The matter is now relevant because in due course I 
will issue reasons for the finding which I hereby 
make that the conduct of W. Posavac, described in 
hearings on 18 and 27 February 1987 is in breach of 
his duty to his employer under the terms of his 
contract of service. 

In view of the nature of the declaration I am asked 
to make I therefore require the parties to make 
further submissions on 

(a) whether the continuation of the contract 
of service was, on any information 
available, a factor in sentencing; and if it 
was 

(b) what weight, if any, should that have in the 
assessment of whether the termination of 
the contract of service would be unfair. 

The submissions requested in the letter were heard on 
Thursday 26 March 1987. It is a fair summary of the sub- 
missions of both the parties to note that the answer to 
question (a) is in the affirmative, however, they then 
disagree to precisely what factors may have been taken in 
account by the learned Judge. In short there can only be 
speculation. Regardless of the answer to question (a) the 
question posed in (b) is sufficiently answered in the 
decision in Goldsworthy Mining Limied, Applicant and 
the Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent (60 
WAIG 480) where the then Chief Commissioner 
expressed the following views:— 

The answer to the first question cannot be given 
by anyone other than the parties to the agreement 
and the discussions leading up to it, but I was invited 
to comment in respect of the relevance of a 
Committee of Review and whether or not an 
employer should exercise a right to dismiss a worker 
as a result of the worker's conduct, which conduct 
resulted in the worker being dealt with on a charge in 
the courts of the nation. It was suggested that the 
effect of a decision of the employer to act was 
tantamount to the infliction of a double penalty. 

I would find it most unusual for an employer to 
forfeit the right to dismiss a worker for any cause 
merely because the worker had been dealt with by 
one of the courts in respect of the same matter for 
which the dismissal might be inflicted. One can 
conjure up all types of instances where it would be 
most appropriate for the employer to exercise the 
right to dismiss a worker when the worker had been 
dealt with by the courts of the land. Instance the 
case of a worker attacking and injuring a foreman or 
a workmate in the course of his work, or the case of 
a worker wilfully damaging the property of his 
employer or stealing from that employer. If the 
union, and in this instance the AWU, was of the 
impression that the company had forfeited its rights 
to dismiss a worker under any circumstance, then I 
think that it would be unusual in the extreme for 
such an undertaking to have been given by the 
employer. 

and in the decision of the Full Court of the Federal Court 
in a judicial review of a Decision of the Federal Police 
Disciplinary Tribunal (1984) AILR 210) where the Court 
observed — 

The primary argument for the appellant 
concerned the construction of paragraph 18 (1) (d) it 

being submitted that the Tribunal lacked 
jurisdiction to hear the appeal because, upon the 
proper construction of the Discipline Regulations, 
that paragraph did not encompass conduct which, if 
proved, constituted a criminal offence. Two matters 
were relied on to support this construction. First, it 
was submitted that in respect of criminal conduct a 
member of the Australian Federal Police was 
entitled to be tried before a tribunal which applied 
the criminal onus of proof namely, proof beyond 
reasonable doubt and, where the conduct was 
serious, he was entitled to trial by jury. Second, it 
was asserted that the institution of proceedings in 
relation to a disciplinary offence, where the 
conduct relied on amounted to the commission of a 
criminal offence, exposed the member of the Police 
Force to double jeopardy for whatever the result of 
the disciplinary proceedings they would not bar the 
institution of subsequent criminal proceedings in 
respect of the same conduct: see article "Double 
Jeopardy and Police Disciplinary Proceedings" by 
Alan E. Greaves (Inspector, West Yorkshire Metro- 
politan Police) 1983 Grim LR 211 which discussed 
the principle of double jeopardy in relation to the 
Police Acts 1964 and 1976 of the United Kingdom. 

In rejecting this submission the Court said that it 
misconceived the character of disciplinary proceed- 
ings in general and under the Discipline Regulations 
in particular. The object of disciplinary proceedings 
under those regulations was to protect the public, to 
maintain proper standards of conduct by members 
of the Australian Federal Police and to protect the 
reputation of that body. The object of disciplinary 
proceedings was not to punsh [see Harvey v. Law 
Society of New South Wales (1975) 49 AL JR 362 per 
Barvvick C.J. at p. 364] or to exact retribution [see 
Ex parte Attorney-General (Cth); re a Barrister and 
Solicitor (1972) 29 FLR 234 per Fox, Blackburn and 
Woodward J.J. at p. 244]. The expression 
"disgraceful or improper conduct" was of wide 
import; sometimes it would and, at other times 
would not, encompass conduct which was also 
criminal conduct. If the appellant were charged 
with, and convicted of, the same unlawful assaults 
as are the subject of the disciplinary offences he 
would not face double jeopardy or be punished 
twice for the same offence. He would be convicted 
of an offence against the criminal law and be guilty 
of a breach of the disciplinary code of the Australian 
Federal Police. The two proceedings are essentially 
different in character and result. 

This dicta clearly establishes that the issues of the 
continuation of a contract of service and the disposal of 
an alleged breach of the criminal law are "two proceed- 
ings essentially different in character and result". 

I have already described my reasons for finding that 
the conduct of Mr Posavac was in breach of his duty to 
his employer under his contract of service. The breach is 
a serious one as the duty is of a fiduciary nature. No 
employer could reasonably be expected to continue with 
the employment contract in the circumstances. 
Accordingly a declaration will issue to the effect that the 
dismissal of Mr Posavac, of which notice of intention 
was given on 5 November 1986, would not be unfair. 

Mr J. Beedham and with him Mr L.J. Irwin appeared 
on behalf of the claimant. 

Mr O.L. Ihlein appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR846 of 1986. 

Between the Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch, 
Claimant and Mt Newman Mining Co Pty Ltd, 
Respondent. 



648 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Declaration. 
HAVING heard Mr J. Beedham and with him Mr L.J. 
Irwin on behalf of the claimant and Mr O.L. Ihlein on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby declares — 

That the respondent be and is hereby authorised 
to summarily dismiss Mr W. Posavac from its 
employment for misconduct committed in the 
course of his employment and in so doing the 
Company would not be unfairly dismissing Mr 
Posavac. 

Dated at Perth this 2nd day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR610(A) of 1986. 

Between the Association of Draughting Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 27th day of November 1986. 

Mr J. Beedham on behalf of the Claimant. 
Mr G. McKenzie on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The remaining matter requir- 
ing determination is the claim for reinstatement of 
employment for the staff member, Mr A. Pepler made by 
the applicant union under C610 of 1986. 

Mr Pepler's employment was summarily terminated 
on 4 September for' 'gross misconduct". The respondent 
Company cites the reasons for dismissal as being the 
unauthorised removal of a confidential document, the 
distribution of that document, an unauthorised absence 
from the work site and misuse of a Company vehicle. The 
dismissal was effected by the Manager, Rail Operations 
who, when asked to inform the Commission of the 
grounds for taking that action stated: 

I consider that his actions at the time were totally 
inappropriate and quite unacceptable and 
constituted, in the circumstances of the consider- 
ations that we then had in terms of his contract of 
employment, gross misconduct. Taking the letter 
without authority and then the attempt at 
distribution and the leaving of site to do that 
without authority I considered to be totally 
inappropriate." 

(Transcript at pp. 9/10.) 
The document which Mr Pepler is alleged to have had 

unauthorised possession of is the draft of the letter which 
was subsequently distributed to all staff members 
advising them of the additional work provision under 
their contract of employment and which required their 
signature for acknowledgement of acceptance. 

Mr Pepler, a relief train controller was summarily 
dismissed on 4 September, a time during which there was 
considerable tension within the wages workforce over the 
industrial situation and among some staff members over 
the Company's new policy to have them perform the 
duties of wages employees in times of industrial 
disputation. However, it is the respondent's submission 
that the events of 4 September involving Mr Pepler 
should "stand alone" and should not be "linked to any 
other action which had been going on at that time" 
(Transcript pp. 82/83). 

On 1,2 and 3 September the Manager, Rail Operations 
held a series of meetings with staff members initially to 
discuss the Company's intention to recommence 
production without the wages workforce and then the 
requirement to accept the additional work provision as a 
variation to their contract of employment. Staff 
members were informed that a letter of acceptance was 
being prepared for presentation to them for signature. 
The typing of a draft copy of that letter dated 3 
September was completed by the Manager's Secretary on 
the morning of 4 September. It is alleged that Mr Pepler 
took unauthorised possession of this confidential 
document, that he took photocopies of the original and 
at approximately 12 noon left his work station in the 
administration block without notifying the Chief Train 
Controller. Mr Pepler then proceeded in his own vehicle 
to the railyard located some half to three quarters of a 
kilometre away. In the company of Mr G. Richards, the 
Train Master, Mr Pepler left the work site in the 
respondent's vehicle "9760". They returned at 12.41 
p.m. Mr Pepler then made his way back to the 
administration block; his absence from the work station 
being approximately 50 minutes in total. Shortly after he 
accompanied the Chief Train Controller to the 
Manager's office where he admitted taking the draft 
copy of the letter, having photocopied it and that he had 
left the work site. At the conclusion of the interview Mr 
Pepler was summarily dismissed. This action was 
recorded in a letter dated 4 September from the Manager, 
Rail Operations to Mr Pepler which states: 

Following our discussion this afternoon, I 
confirm the verbal notification given (to) you at that 
time, that your employment with the Company has 
been summarily terminated effective from 1320 
hours today, for reasons of gross misconduct. 

(Exhibit 19.) 
In evidence the Manager, Rail Operations explained 

that he had indicated to Mr Pepler at the conclusion of 
the interview that as a result of his answers and the 
information at hand, Mr Pepler's actions were totally 
unacceptable and that he (the Manager) had no alterna- 
tive but to dismiss him. The information to which the 
Manager referred included the advice which Mr Pepler 
had confided to another member of staff that he was 
endeavouring to get a copy of the letter to staff members 
to the Secretary of the Association of Draughting, 
Supervisory and Technical Employees, Western 
Australian Branch. 

In terms of the authorities to which I was referred, the 
respondent Company considered that Mr Pepler's 
actions on 4 September were "... inconsistent with the 
due and faithful discharge by a servant of the duties for 
which he was engaged ..." (Halsbry's Laws of England, 
3rd edition, Volume 35, paragraph 934) and struck at an 
essential element of the contract. (Clauston and 
Company Limited v. Corry 1906 AC 122.) 

Mr Pepler acknowledges that at the interview with the 
Manager, Rail Operations he admitted to each of the 
things put to him including the removal of the draft letter 
from the possession of the Manager's Secretary. 
However, at the hearing Mr Pepler claims that the lady 
handed the document to him to read, but that he had 
taken a photocopy without her knowledge. This was not 
put forward at the time as Mr Peper claimed that he 
didn't want to implicate the Secretary "or anybody 
else". Mr Pepler's admissions to the Manager were 
rationalised on the basis that: 

There was no point in doing anything else because 
if I was not dismissed for that I was going to be 
dismissed for not signing the document, so it didn't 
really make much difference. 

(Transcript pp. 59-60.) 
In seeking to establish that the summary dismissal was 

unfair and that he should be reinstated in his employ- 
ment with the Company, Mr Pepler pointed to the 
circumstances that gave rise to his actions on 4 
September. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 649 

When the decision was taken by the Company to 
recommence production without the presence of the 
wages workforce, discussions were undertaken by 
management on duties to be performed by personnel in 
the rail operation. A roster was prepared by the Super- 
intendent of Train Operations identifying those staff 
members who would be required to drive locomotives 
and those who would function as observers performing 
shunting and/or car coupling duties. The Company 
asserted that this roster was merely a draft prepared for 
discussion and would have been subject to modification 
before implementation. Mr Pepler refuted this and 
claimed that the roster was to be enforced by the 
Company in the form prepared by the Superintendent 
and in the absence of agreement to perform these duties a 
staff member would be terminated. Furthermore Mr 
Pepler was directed to attend the railyard on Wednesday 
3 September to perform duties as an observer in 
accordance with that roster. However, the necessity to 
undertake these duties was removed by the impending 
return of the wages workforce at 1500 hours that day. 

In discussions with the Manager prior to 3 September, 
Mr Pepler expressed concern over the safety aspects of 
having untrained staff members perform the duties of 
wages employees. These submissions were rejected by the 
Manager who pointed out that the responsibility for 
safety rested with him as Registered Manager under the 
Mines Act Regulations. Apparently the Manager was 
satisfied that the operation could be conducted without 
compromising safety standards despite the fact that 
training and examination requirements established by 
the Company in times of normal rail operations could be 
dispensed with in the circumstances which were to apply 
under start-up with staff members only. 

The concern over safety with which Mr Pepler had 
confronted the Manager, Rail Operations was also taken 
up with the Special Inspector of Mines for Railways and 
with inspectors of the Mines Department. The advice Mr 
Pepler was given was that the performance of observer 
duties should not be undertaken without formal training 
and the personnel involved having demonstrated to the 
Registered Manager the capability to discharge the 
required duties. This advice had been sought prior to the 
morning of 3 September 1986. 

Whilst the immediate need for Mr Pepler and other 
staff members in the rail operation to undertake the 
duties designated under the roster prepared by the Super- 
intendent of Train Operations was removed on receipt of 
notification of the return to work by wages employees, 
the prospect remained that such a requirement could be 
enforced by the Company in future. Mr Pepler expressed 
the belief that the commitment required of staff 
members to give the undertaking to accept the additional 
work provision was "unreasonable and unlawful". 

I understand this to be "unreasonable" from Mr 
Pepler's view in the sense that a significant changes was 
being made to staff member's work requirements 
without negotiation and in circumstances where refusal 
to accept would result in the demand for resignation or 
termination of employment by the Company. To Mr 
Pepler the Company's demand was "unlawful" in as 
much as he saw the application of the additional work 
provision in circumstances and in a manner which were 
countenanced on 3 September as compromising the Mine 
Manager's responsibility under the Mines Act 
Regulation 30. He states: 

In fact, myself or anybody who sees danger at a 
mine site or a risk or threat of injury to life or 
property or whatever has a legal obligation under 
that Act to bring it to the attention of his superiors. 
At section 54 those superiors are required by that 
Act to act immediately to remove that risk or 
danger. I discharged my obligations under section 
49.1 believe that the Management did not discharge 
its under section 54. 

... I sought to prevent it (the Company) from 
compromising safety . . . 

(Transcript p. 74.) 

Having taken this burden on himself Mr Pepler 
resolved to initiate some "sought of legal restraint in the 
form of an injunction or something in order to delay the 
necessity for people to sign something when it appeared 
to me it was unreasonable and unlawful" (Transcript pp. 
71-72). 

He saw this objective being realised if a copy of the 
document which staff members were going to be required 
to sign could be given to ADSTE so that an approach 
could be made to the Commission to delay the necessity 
for train controllers and other staff members to sign. 

Evidence was tendered at the hearing that Mr Pepler 
was the Train Controller's representative and that this 
was recognised by the respondent Company in February 
1985 when members of staff decided to align themselves 
with colleagues in the other iron ore Companys by 
joining ADSTE. 

As a relief Train Controller Mr Pepler was directly 
responsible to the Chief Train Controller. On the 
morning of 4 September he had not been given any work 
directions but busied himself with preparation of a 
document on train control methods. Mr Pepler's 
superior was absent from the office for considerable 
periods, no doubt organising the return to work that was 
to occur at 1500 hours. Being aware that the document 
requiring staff members to sign was being prepared, Mr 
Pepler inquired as to its progress with the Manager's 
Secretary. Shortly before midday he claims to have been 
told by the lady that it was completed and that 
personalised copies were being run off on the word 
processor. Mr Pepler claims that the Secretary handed 
him the draft document inviting him to read it. She then 
left the office. At that time Mr Pepler admits to having 
taken a photocopy and returned the document to the 
Secretary's desk. He then returned to his work area. 

The Secretary did not attend the hearing having 
resigned from the Company. She was not available for 
cross examination. However a photocopy of a hand 
written note dated 6 September purporting to be from 
Mrs Blenkinship, (Secretary) states: 

I did not hand Allan Pepler or give him 
permission to copy the master. 

(Exhibit C.) 
Mr Pepler showed the duty Train Controller the 

"master copy" of the letter and claims to have requested 
him to inform the Chief Train Controller that he was 
proceeding on his lunch break. The duty Train 
Controller was also aware of Mr Pepler's reason for 
travelling to town. The arrangement whereby he could go 
off-site for lunch is claimed to have been agreed to by the 
Manager, Rail Operations in discussion held with Mr 
Pepler in the presence of the Chief Train Controller on 
Monday 1 September. At that time Mr Pepler claims that 
with the termination of the Company's provision of mid- 
shift meals he requested the Manager's agreement for 
him to go to town for lunch. In cross examination the 
Manager could not recall the conversation but did not 
deny that it took place. He conceded that the new meal 
arrangements included the availability to travel off-site if 
a staff member had the time. The witness to Mr Pepler's 
conversation concerning the meal arrangement, the 
Chief Train Controller, did not give evidence at the 
hearing. 

Mr Pepler travelled to town as a passenger in a 
Company vehicle. He was offered the ride by a staff 
member proceeding home for his lunch break. No 
evidence was presented that there was misuse of 
Company property in this regard although Mr McKenzie 
for the respondent Company in his opening address 
foreshadowed that that was the case. 

An examination of the facts shows that there was little 
that was confidential about the document that Mr Pepler 
took. Staff members were aware that their signatures 
were required in acknowledgement of acceptance of an 
additional work provision varying their contract of 
employment. It was made clear to them by the Company 
that failure to give the commitment would result in a 
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request for their resignation and failing that, dismissal. 
What was not known at that time was the actual wording 
of the document. 

The method by which the document came into Mr 
Pepler's possession is in question. But, this is of little 
consequence because he admits to having taken a photo 
copy without approval. As to what the Company 
asserted was the "most serious of all of these matters", 
the absence from the mine site it appears that it was 
available to staff members to travel off site for lunch and 
that in Mr Pepler's case arrangement had been approved. 
As to whether his particular absence at a time which 
would be consistent with a meal break was unauthorised, 
in that no advice was given to the Company as to his 
movements, the evidence of the duty Traffic Controller 
points to that knowledge being available to the Company 
through that officer, although the person to whom Mr 
Pepler was directly responsible, the Chief Train 
Controller, was to have that information relayed to him 
secondhand. 

When all the elements of Mr Pepler's behaviour which 
were cited as the grounds for dismissal are reviewed, the 
standard of proof which must be satisfied is that of the 
balance of probabilities i.e. it must be shown that, on 
balance, the misconduct which offended the Company, 
did occur. Once this is established the respondent must 
show that summary dismissal was justified. This would 
be done where the misconduct was inconsistent with 
fundamental elements of the contract of employment. 

I am not satisfied that the onus which the Company 
carries with respect to the proof of misconduct of each of 
the elements of Mr Pepler's behaviour has been 
discharged. There existed a practice for staff members to 
proceed off-site for the lunch break, a practice which 
appears ; o have been confirmed for Mr Pepler within the 
general arrangements of his unstructured duties as relief 
Train Controller. Notification of his absence at a time 
consistent with a meal break was given and his transport 
from the site did not involve his unauthorised use of a 
Compano vehicle. What remains are his actions in 
obtaining an unauthorised possession of a document and 
the dissemination of information contained therein to 
other persons and the distribution of the document to the 
union. 

As a Train Controller, Mr Pepler was charged with 
implementing safe work practices in areas of the rail 
operation. At the time the Company contemplated 
recommencing production without the wages workforce 
he held the sincere belief that the use of untrained or 
unqualified persons would compromise the safety of 
staff members and property. It was reasonable for Mr 
Pepler to hold this belief given the advice he received 
from officers with responsibilities under the Mines Act. 

The immediacy of this issue receded when the wages 
workforce returned to recommence production on 3 
September. However it was at that time that Mr Pepler 
and other staff members faced the ultimatum of signing a 
document which would significantly alter their work 
practices and entrench the spectre of what in Mr Pepler's 
view was the performance of duties in the rail operation 
by unqualified or untrained staff members. In the light 
of these circumstances I do not believe that Mr Pepler's 
actions were such as to be characterised as gross 
misconduct which struck at the heart of his contract of 
employment and which justified summary dismissal. The 
same conclusion is reached if I confine my examination 
of the issues to viewing Mr Pepler's behaviour on 4 
September in isolation from events at that time and 
which involved the workforce generally and staff 
members in particular. 

While I am satisfied that Mr Pepler was unfairly 
dismissed, I am not convinced that reinstatement is the 
appropriate course. Having had the opportunity to listen 
to Mr Pepler and members of management in Rail 
Operations I consider that it would be difficult to re- 
establish the trust fundamental to the working relation- 
ship necessary for both parties. The prospect of the 

finding of an irretrievable breakdown in the relationship 
between Mr Pepler and the respondent Company was not 
addressed at the hearing. 

I find Mr Pepler was unfairly dismissed and request 
the parties to address the Commission on the issue of 
compensation in the light of my determination of an 
irretrievable breakdown in the working relationship. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR610(A) of 1986. 

Between the Association of Draughting Supervisory 
and Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Responent. 

Before Mr Commissioner W.S. Coleman. 
The 6th day of February 1987. 

Mr P. Nisbet (of Counsel) on behalf of the Claimant. 
Mr H. Dixon (of Counsel) on behalf of the 

Respondent. 

Supplementary Reasons for Decision. 
THE COMMISSIONER: I have been assisted in my 
deliberations of the issue of compensation by detailed 
submissions of Counsel (Mr Nisbet for the claimant and 
Mr Dixon for the respondent). 

In discharging discretionary judgment with respect to 
the amount of compensation according to equity, good 
conscience and the substantial merits of the matter, I am 
mindful of the considerations set out by the Full Bench in 
the Tak Lau Kwa Case (64 WAIG 858). 

At the time of his dismissal Mr Pepler was 49 years of 
age and it is submitted that the skills he has developed 
over the last decade relate to train control operations 
under a system somewhat unique in the mining industry. 
The chances of regaining other employment in this field 
are claimed to be remote in the light of his age and the 
nature of his particular experience gained in the Robe 
River railway operation. Indeed that problem has 
already been confronted by Mr Pepler on two previous 
occasions when in 1975 and again in 1978 he resigned 
from the Company for family reasons. At those times the 
opportunities for employment in other rail systems in the 
industry were non-existent and to Mr Pepler's knowledge 
of the three vacancies for train controller that have arisen 
with the Robe River joint venture since 1975, he has been 
the successful applicant on two occasions having gained 
re-employment in 1976 and 1981. 

Up until 3 September 1986, the date of Mr Pepler's 
dismissal, he had completed four years eight months 
service with the Company in what was his third period of 
employment. Mr Pepler assessed his future with the 
Company prior to the current managements takeover as 
being "pretty well assured until retirement due to the 
nature of the human relations philosophy . . ." 
(transcript page 122), and on the basis of policies 
outlined to staff when the takeover occurred he believed 
that this would continue. Mr Pepler established a' 
lifestyle around his employment as a train controller in 
Robe River Iron Associates working shifts and pursuing 
his interests in fishing and the community in which he 
resides at Point Samson. This contentment was 
dislocated by his dismissal. Mr Pepler now faces the 
prospect of having to vacate the private rental 
accommodation he has furnished and on which he has 
invested in home improvements in anticipation of 
permanent residence. Any prospect of employment as a 
train controller appears to be limited to the Pilbara and 
certainly not in the location in which he now resides. 

There can be no doubt that Mr Pepler was held in high 
regard as an employee by the former management of 
Robe River Iron Associates. The Company's 
performance review and plan for his development 
particularly in the computerisation of train traffic 
management attest to this. His prospect for promotion 
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appeared favourable, however it must be acknowledged 
that this would only have been on Mr Pepler's terms 
inasmuch as he was selective in the appointments he 
would accept, placing a higher premium on job satis- 
faction than advancement within the management 
heirachy. During his service with the Company Mr 
Pepler rejected opportunities to take up the positions of 
Assistant to the Manager of Rail Operations and as Chief 
Train Controller. I do not believe that the situation 
regarding Mr Pepler's prospects and of the Company's 
assessment of him as an employee changed during the 
time from when the new management took over to 
immediately prior to his dismissal. 

At the time of dismissal Mr Pepler was in receipt of a 
basic salary of $30 691 per annum. This amount, 
reviewed periodically, was supplemented by the payment 
of operations and shift allowances at 23 per cent and 15 
per cent of base salary respectively. As relief train 
controller Mr Pepler regularly worked overtime and as he 
resided in private accommodation as distinct from the 
Company's single persons quarters in Wickham, he was 
paid a living away allowance of $166 per fortnight. For 
the 12 month period to the end of August 1986 Mr 
Pepler's gross earnings totalled $56 652.48. From 18 
January 1982 Mr Pepler was a contributor to the 
Company's staff superannuation scheme. The general 
conditions under which Mr Pepler joined the Company 
in 1981 provides for a "lump sum retirement benefit at 
age 56-65 years of five times the average base salary (as at 
review date) over the last three years of service. If a 
member retires having passed the age of 60 and having 
served 10 consecutive years as member of the plan, such 
employee shall be entitled to an early retirement benefit 
on a reduced scale" (Exhibit 24). In another exhibit 
tendered by Mr Pepler he has calculated a prejected 
superannuation payout to age 56. It is stated that this 
calculation is in accordance with the scheme's guideline 
set down by the assurance company that manages the 
fund. Subject to a correction pointed out by the 
respondent, the applicant claims a payout calculated on 
the current base salary of $30 691 of a payment of 
$33 748 at age 56. Mr Pepler claims that he would be 
eligible for retirement under the superannuation scheme 
at age 57. From that time, payments under the scheme on 
retirement significantly increase. 

Other losses resulting from the dismissal include the 
entitlement to long service leave and a long service leave 
loading which are deemed to arise when the employee has 
completed five years continuous service (as at the date of 
dismissal, Mr Pepler's period of continuous service 
totalled four years eight months). Annual leave at six 
weeks per year with an additional loading of 20 per cent 
of the annual leave payment together with travel 
assistance were also provisions in the general conditions 
of service. 

In advocating compensation at the "highest level" Mr 
Nisbet of Counsel for the applicant states:— 

Here is a person who lived for his work, 50 years 
of age and a vocation for which he is singularly 
unsuited for transfer to other employers, who is now 
out on the streets. The likelihood of obtaining other 
types of reasonably remunerative employment 
where he lives is again remote . . . 

(Transcript p. 148.) 

And finally:— 
There is one thing which is of great importance 

and that is what it means to an employee to have a 
satisfying job, what it means to a person not just an 
employee of course, to have job satisfaction . . . 
Trite to say again really that its value is inestimable 
to a person, to their self esteem, to the way they 
regard themselves with others and to their worth to 
other employers. 

(Transcript p. 152.) 

It is to be noted that on termination of Mr Pepler's 
employment the Company made the following 
payments:— 

Hours Worked (including allowances) $ 621.04 
Annual Leave $2 416.90 
Payment for days worked in lieu 

of public holidays $ 580.77 
Leisure days off $ 290.38 
Travel Assistance $ 83.00 
Air fare $ 247.80 
Gross payment $4 239.89 

Gross Superannuation payout $8 510.36 

Mr Pepler's superannuation payout was calculated in 
accordance with the formula set down in the fund's 
guidelines as if his cessation of employment had been a 
resignation. 

Mr Dixon of Counsel, in responding to the applicant's 
submission on the issue of compensation stresses that 
"... despite the words used in some of the dicta in 
Commission proceedings, it would not be accurate, in 
effect to say that this assessment is at large . . ." 
(Transcript p. 156a) and that the Commission cannot 
"provide the employee with a 'life insurance policy' 
because his services have been terminated" (Transcript 
p. 156a). The respondent submits that the determination 
of compensation cannot be considered from the 
employee's point of view alone, the terms and conditions 
under which the parties agreed to regulate their 
employee/employer relationship should be taken into 
account. On this basis it is argued that the contractual 
requirement of four weeks' notice has relevance. The 
fact that Mr Pepler recieved a superannuation payout 
mitigates the level of compensation. 

Although it is acknowledged that a finding of unfair 
dismissal has been reached by the Commission, the 
employer argues that the irretrievable break-down in the 
relationship with Mr Pepler was not brought about 
unilaterally by management. Therefore it is submitted 
that the conduct of the applicant during the events which 
culminated in the dismiss^ should be taken into account. 
When this is done the respondent contends that there is 
"clearly an element of undesirable conduct" on the part 
of the applicant that weighs against his claim in the 
assessment of compensation. This conduct was a 
reaction to the new approach to management introduced 
by the controlling interest in the joint venture. It is 
argued that the Company should not be penalised in the 
determination of compensation because in effect the 
employee did not like the new policies. 

When considering what Mr Pepler may reasonably 
have expected in terms of continuity of employment, it is 
submitted that provision should be made for such 
variables as transfers to other positions within the 
Company, and for a reduction in overtime payments 
with a reorganisation of the operations. It is pointed out 
that Mr Pepler has on several occasions refused 
promotion. In doing so, he has to some extent, limited 
his employment potential, although it is noted that the 
prospects for appointment with other mining companies 
in the Pilbara is available as evidenced by a recent 
advertisement for a Train Controller. 

The Company disputes the submissions that 
experience as a Train Controller in the Robe River 
operation is so specialised so as to prejudice Mr Pepler's 
chances of similar employment in other areas of the 
industry, or rail operations generally which function on 
automatic signalling and centralised train control 
systems. As to the contention that Mr Pepler's chances 
of regaining employment in his chosen field are 
significantly reduced because of his age, the Company 
argues that the applicant has not discharged the onus of 
demonstrating that this is a fact. 

Finally it is submitted that it may be appropriate to 
give some consideration to the relief that the Commis- 
sion determined with respect to other staff members, 
who were in dispute with the Company at the time Mr 
Pepler's services were terminated. 
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I accept that at his age, Mr Pepler is going to 
experience difficulty in securing re-employment and that 
his prospects in the field of train control will to some 
degree be inhibited by the uniqueness of the system 
operated by Robe River Iron Associates. However, there 
are aspects of his service with the Company, particularly 
his experience in administration and computerisation of 
traffic management which enhance his potential for 
appointment in train control should the chance arise and 
in management generally. There is no doubt that to 
obtain employment at all comparable with the level of 
remuneration and with the entitlements which obtained 
with the respondent, Mr Pepler is going to have to 
relocate himself either in the north of this State or in 
other parts of Australia. The level of dislocation to his 
domestic life will not be inconsiderable. It is likely that 
Mr Pepler will have to be satisfied with a position 
somewhat lower in remuneration and lower in status 
within the corporate heirachy when an opportunity 
presents. 

Apart from the continuity of employment with the 
Company and the entitlements which attached thereto 
(annual leave, annual leave loading, travel assistance, 
living away allowance etc), the immediate loss to the 
applicant of long service leave and participation in the 
superannuation scheme weigh heavily in an assessment 
of losses. 

Of fundamental importance to the assessment of 
compensation in this case is the period for which Mr 
Pepler's employment might reasonably have been 
expected to continue with the Company. Under manage- 
ment policies which existed prior to 30 June 1986 it could 
be stated with a degree of certainty that he would remain 
with the Company until retirement. Indeed, one of the 
factors which enthused Mr Pepler when he was seeking 
the employment with the Company in 1981, was the style 
of management and "the human relations philosophy" 
that the Company then pursued and of which he wanted 
to be part. But the Company's position altered with the 
implementation of new policies in the period since the 
controlling interest in the joint venture took over 
management. Mr Pepler made his position quite clear 
immediately prior to his unfair dismissal. The relation- 
ship between him and the Company was at that time 
strained. The independence which has characterised Mr 
Pepler's service with the Company and indeed is demon- 
strated by his rejection of promotional opportunities 
came to the fore. He had resolved to take a course of 
action which was not compatible with the line that 
management had adopted. Whilst aspects of his 
behaviour were reasonable in the circumstances, it 
cannot be claimed that Mr Pepler's relationship with the 
Company was sufficiently stable to conclude that his 
employment would have continued until his retirement. 

If in looking at the period for which Mr Pepler could 
reasonably have been expected to continue in employ- 
ment, the situation is assessed in the absence of the unfair 
dismissal, then his position would have been comparable 
with that which confronted other members of staff that 
rejected the company's requirement to accept and 
acknowledge the change in the conditions of their 
employment. It is the relief that was ordered with respect 
to these employees that the respondent submits may be 
appropriate for consideration in the present case. 
However this suggestion discounts the significant 
difference between the position of those other members 
of staff and Mr Pepler. The determination of an 
irretrievable breakdown in the working relationship 
between Mr Pepler and the company, pre-empted the 
applicant's election to return to the company's work- 
force. This line of argument does not provide any further 
assistance in determining the period for which Mr Pepler 
may reasonably have been expected to continue in 
employment with the company and importantly it does 
not allow some limitation to be implied, as to the period 
for which compensation is to be assessed. 

In discharging my responsibilities under section 26 of 
the Act, I consider that for the purposes of determining 
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compensation, a salary rate of $30 691 per annum plus 
the relevant operations and shift allowances should be 
taken into account. Having regard for the losses suffered 
by Mr Pepler, as a result of the unfair dismissal, I order 
an amount of $48 000 be paid to him. This, in my view 
satisfies the test of adequacy and addresses the factors 
cited in this decision. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR610(A) of 1986. 

Between the Association of Draughting Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr J. Beedham and later Mr P. Nisbet 
(of Counsel) on behalf of the claimant and Mr G. 
McKenzie and later Mr H. Dixon (of Counsel) on behalf 
of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the respondent herein pay to Mr Alan Pepler 
the sum of $48 000 within 14 days of the date hereof. 

Dated at Perth this 18th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR215 of 1986. 

Between the Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union 
of Workers, WA Branch, Applicant and Hamersley 
Iron Pty Limited, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 6th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR838 of 1986. 

Between Australian Builders' Labourers' Federated 
Union of Workers (WA Branch), Applicant and 
Cooper and Oxley Construction Company Pty Ltd, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 6th day of February 1987. 

Mr M. Keogh on behalf of the Applicant. 
Mr P. Davis on behalf of the Respondent. 
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Reasons for Decision. 
THE COMMISSIONER: This is a claim for site 
allowance by the Austalian Builders' Labourers' 
Federated Union of Workers, WA Branch in relation to 
a General Purpose building being constructed by Cooper 
and Oxley Construction Company on the Mt Lawley 
campus of the WA College of Advanced Education. 

The matter was not resolved at conference and was 
thus referred for hearing and determination by the 
Commission. I inspected the site on 2 February 1987 and 
later that day heard submissions from the parties. 

The building is of brick and steel construction erected 
in a somewhat unusual manner which has resulted in 
there being little or no overlap of trades working on the 
site. There are two storeys with a small plant room 
providing a partial third level. 

The building contract is valued at a total of $995 000 
which reduces to $630 000 if mechanical, electrical and 
furnishing services are deducted. 

Mr Keogh urged the Commission to place no great 
store on the "magical" figure of $1 million. He 
suggested that the accepted industry pattern was a more 
generalised concept requiring the Commission to be 
satisfied that the site under consideration was a major 
project. He drew my attention to apparently similar 
projects which had attracted the payment of site 
allowances. These were at Churchlands College in 
September 1986, Mt Lawley College in November 1985, 
Bunbury College in November 1985, Murdoch 
University in May 1986 and the WAIT School of Nursing 
in October 1986. 

He submitted that the major disabilities on this site 
were the sand underfoot and the restricted lay down 
areas which carried over into generally restricted 
workspaces. 

Mr Davis relied on the contract figures and precedent 
going back as far as the remarks of Alley J. in 1982 to 
submit that this claim should fail. The workforce on the 
project averages 20 with a peak of 22, he told us. There 
were no. complex features and no special factors. 
Amenities were close by for the workers and there was 
little congestion because the building occupied only 42 
per cent of the site and a large car park area was available 
on request and had indeed been used for lay down 
purposes. 

He drew attention to sites at Swanbourne Barracks 
and Kardinya Medical Centre which had not attracted 
allowances and he also stressed the difference in size 
between this project and those quoted by Mr Keogh. In 
Mr Davis' submission, any disabilities which might arise 
would be adequately dealt with under the appropriate 
Clauses e.g. 8 and 9 of the Building Trades 
(Construction) Award. 

My own observations and a considerationof the issues 
raised by both advocates lead me to the conclusion that 
this claim must fail, despite the fact that Mr Keogh 
reduced the quantum during the hearing from $1.50 to 60 
cents per hour. Perhaps if that approach had been 
adopted earlier the matter may have been settled by 
negotiation between the parties. On the material before 
me, there is insufficient evidence of disabilities of a type 
usually found on projects that draw site allowances that 
is complexity in design and construction methods and 
value and size of considerable significance. 

The claim is determined by an order for dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR838 of 1986. 

Between Australian Builders' Labourers' Federated 
Union of Workers (WA Branch), Claimant and 
Cooper and Oxley Construction Company Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the Claimant 
and Mr P. Davis on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders:— 

That the Application be dismissed. 

Dated at Perth this 10th day of February 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR99 of 1987. 

Between Geo A. Esslemont, Claimant and the Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
HAVING heard Mr D. Kleemann and with him Mr C.H. 
Day on behalf of the claimant and Mr M. Keogh on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the CSIRO office 
extensions site, Floreat Park, Perth, shall be paid a 
site allowance of $1.00 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
secondhand timber. 

This order shall take effect as from the 
commencement of work on the project and shall 
terminate on completion of the project. 

Dated at Perth this 3rd day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR698 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and the Hon Minister for Works, 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 31st day of October 1986. 

Mr M. Keogh on behalf of the Claimant. 
Mr M. Beros on behalf of the Respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE SENIOR COMMISSIONER: Gentlemen, having 
had the advantage this morning of an inspection of the 
Marangaroo Primary School site and having read the 
decisions of Mr Commissioner Coleman which have been 
tendered to the Commission, I am of the view that the 
site fits the building industry pattern for a site allowance. 
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The question really then becomes what the amount 
should be. I note that the two decisions of Mr 
Commissioner Coleman which are arbitrated fix an 
allowance for schools of 50 cents and that will be the 
amount fixed by this Commission. 

BEFORE THE WESTERN AUSTRALIAN- 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR698 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and the Hon Minister for Works, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr M. Beros on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on Marangaroo 
Primary School Site shall be paid a site allowance of 
50 cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet underfoot and the handling of secondhand 
timber. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 31st day of October 1986. 

(Sgd.) G.G. HALL! WELL, 
[L.S.J Senior Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 Notification of Industrial Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch and 

Tilli Developments. 

No. CR6 of 1987. 

BUILDING TRADES (CONSTRUCTION) AW ARD 
1979 AWARD NO. 14 OF 1978. 

Construction Employees — Budding and 
Construction Industry. 

Before Senior Commissioner Halliwell at Perth. 
The 24th day of March 1987. 

Site allowance — outdoor work — confined space allow- 
ance — application refused. 

THE SENIOR COMMISSIONER: The matter referred 
for hearing and determination pursuant to section 44 of 
the Act is:— 

The claimant union claims a site allowance of 
$2.00 per hour for each hour worked, for its 
members employed by the Respondent on the Home 
Units, Burke Drive, Attadale site. 

The Respondent objects to and opposes this 
claim. 

When the matter came on for hearing the claim was by 
agreement amended to 80 cents per hour. Inspections 
were undertaken by the Commission of the building site 
in issue and later that day the parties put their submission 
and evidence to the Commission. 

The major issue raised by the Respondent in opposing 
the claim is that housing and residential developments do 
not fit the site allowance pattern as decided by the 
Australian Conciliation and Arbitration Commission. 
This was shown by the decisions reported in Prints 
P2443, P2493, P2623, P2740, F2818, G3390, G5534, 
G6431, G5901. Further, reliance was placed on a decision 
of Conciliation Commissioner Varnum of the New South 
Wales Industrial Commissioner (unreported No. 749 of 
1986 8/9/86) as to the assessment of disabilities for site 
allowance purposes. 

The Claimant submitted that the effect of the decision 
of a Full Bench of this Commission on appeal 
(unreported matter No. 1084 of 1986 decision dated 19 
December 1986) made it unnecessary to consider whether 
or not the project was appropriate for a site allowance 
but simply an assessment of the level of disabilities on 
that site. This submission was based upon the remarks of 
His Honour the President at pp. 7/8 of the roneod 
decision:— 

It is not necessary, for the determination of this 
appeal, to deal with the second ground of appeal but 
I indicate that I would not be prepared to hold that 
the conditions under which work was being 
performed on the building site in question did not 
fall within the relevant principles merely because it 
involved the construction of residential as distinct 
from other premises. It seems obvious that the 
purpose for which a building is being erected cannot 
by itself be relevant in deciding whether a site 
allowance should be paid. 

The Commission is unable to accept this submission as 
the appeal was decided on another ground and the 
remarks made are therefore obiter. Of more importance 
is the "Sapri" decision (Print F1957) of a Full Bench of 
the Australian Conciliation and Arbitration Commission 
wherein it is stated inter alia:— 

We see the existing arrangements as they were 
operating on 23 December last continuing to apply, 
subject to the following: 

(i) In relation to a claim for a new site 
allowance the first issue to be decided is 
whether the site is one for vshich an allow- 
ance is appropriate. As the unions 
acknowledged, not all projects attract an 
allowance. The test is whether at 23 
December 1982 the site would have 
attracted such an allowance. It would be 
quite contrary to the intention of the wage 
pause to grant a site allowance for areas or 
circumstances where one would not have 
customarily applied or in any other way to 
create a precedent for the extension of site 
allowances beyond the areas or circum- 
stances to which they have previously 
applied. 

(ii) As to the quantum of any allowance, this 
should be assessed on the same basis as 
immediately prior to 23 December and 
therefore the level should not exceed what 
would have been appropriate at that date 
for the circumstances on the site. 

(iii) Fixation of a new site allowance should 
have no regard to other site allowances, 
even in the immediate area, which have not 
been assessed by the Commission or where 
the Commission is not satisfied that the 
amount agreed between the parties is 
appropriate. 

(iv) The foregoing applies to all claims for site 
allowances made before 23 December 1982 
and not determined at that date as well as 
new claims after that date. 
(Emphasis added.) 
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On 17 May 1982 Mr Justice Alley issued the Building 
Industry — Report of Conference in which he stated as 
follows:— 

1. The Commission should refuse to handle any 
claim for a site allowance if bans are in existence on 
the Site. 

2. If the employer totally rejects the claim the 
Commission determines: (a) if the site is one in 
respect of which an allowance should be paid, and if 
so (b) the appropriate amount to be paid. In deter- 
mining (a) above regard should be had to the 
expressed intention not to widen the existing pattern 
of jobs of a medium to large nature in metropolitan 
areas and major projects in country areas. 

3. If the employer agrees that some site 
allowance should be payable it is quite proper for 
the unions and the employer to confer and to agree 
as to the amount. 

However the Commission retains the discretion to 
disapprove any agreement, and if thought fit to 
grant a different amount, or no allowance at all. In 
ordinary circumstances an agreed amount properly 
assessed would be likely to be accepted by the 
Commission. 
(Emphasis Mine.) 

These arrangements were approved in the "Sapri" 
decision cited earlier herein. Simply stated it is these 
procedures which the Commission has followed in deter- 
mining claims for new site allowances in this State. It is 
only this procedure which has been approved by a Full 
Bench of the Australian Commission as being within the 
wage fixation principles of that Commission and the 
Commission in Court Session here has endorsed and 
followed those wage fixation principles (66 WAIG 1139). 
It follows that to dispense with the first of those pro- 
cedures viz does the project fit the site allowance pattern, 
is to depart from the only approved method under the 
wage fixation principles of determining new site 
allowances by this Commission. 

I turn now to consider the respondents initial 
submission that this site does not fit the pattern for the 
fixation of a site allowance. 

In a decision of 29 July 1983 (Print F2740) Mr 
Commissioner Merriman stated:— 

In considering the submissions, I have decided 
that this site does not justify the establishment of a 
site allowance as the nature of the project, the 
conditions witnessed on site and the work being 
performed does not in my view qualify the 
particular project for inclusion in the pattern of sites 
wherein site allowances have been awarded by this 
Commission. 

I have firmly held the view that the cottage type 
industry and related housing projects, excluding 
multi-storey developments, have been excluded by 
the parties and the Commission from site 
allowances. For the parties to claim site allowances 
on such projects is extending the site allowance 
concept and is in breach of the package, and 
further, is in breach of the National Wage decision 
of 23 December 1982(1) and the Full Bench decision 
on allowances of 25 February 1983(2). 

Mr Commissioner Coleman (Print F2818) said:— 
Having now considered the issues put to me in the 

proceedings and having had the benefit of an 
inspection of the site, I have come to the conclusion 
that the claim does not meet the specifications of the 
pattern guidelines, in that its type and nature and 
conditions are not comparable to buildings where 
site allowances have been awarded. 

The weight of evidence clearly shows that a 
number of buildings of similar structure and type 
designed for residential occupation have been 
refused a site allowance on the grounds that they did 
not comply with the established pattern. 
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Again as recently as 13 October 1986 Mr 
Commissioner Coleman (Print G5534) expressed the 
view that:— 

I have now considered the issues of this claim and 
I have decided that the type of project, that of the 
construction of housing units, does not qualify 
under the site allowance provision of the award to be 
considered for an allowance. 

It is very clear from the practices in the building 
construction industry, since site allowance 
provisions were inserted in the building industry 
awards, that residential/cottage type construction 
activity does not come within the pattern for site 
allowances to be considered. 

The numerous decisions of the Commission over 
the years since the site allowance provisions have 
operated, clearly show that such projects like the 
Fremantle one, do not fall within the defined 
patterns. Those decisions have been influenced and 
guided by the building industry conference of April 
1982, and the "Sapri" full bench decision of 
February 1983 (Print No. F1957) 

The Commission in the light of the decided cases cited, 
having inspected the site in issue and considered all the 
material put forward concludes that the building of 
home units at Burke Drive, Attadale is not a building site 
which fits the pattern for the awarding of a site 
allowance. Additionally, the level of disabilities 
encountered is not such as to warrant a site allowance as 
the award provisions adequately cater for them. 

The application is therefore refused. 

Mr S. Billing appeared on behalf of the Claimant. 
Mr M. Maslij appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR6 of 1987. 

Between the Austrahan Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Tilli Developments, Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr M. Maslij on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is refused. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR64 of 1987. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Concrete Constructions (WA) Pty 
Limited, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 12th day of March 1987. 

Mr S. Billing on behalf of the Claimant. 
Mr M. McLean on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim by the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) for the payment of a site 
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allowance of $1.70 per hour for workers engaged on the 
project being undertaken by Concrete Constructions 
(WA) Pty Ltd at the City Railway Station redevelopment 
site between Wellington Street and Roe Street, Perth. 

Although it is common ground that the project comes 
within the pattern of constructions warranting payment 
of a site allowance as disabilities are experienced are in 
excess of those accommodated in the Award, the Master 
BuOders' Association of Western Australia (Union of 
Employers) Perth opposes the amount claimed and 
submits the appropriate level for the allowance is $1.20 
per hour. 

The project, valued at $19 000 000 in total is for the 
construction of a multi-storey car park complex 
incorporating community services facilities and retail 
and commercial business accommodation. Concrete 
Constructions (WA) Pty Ltd took control of the site on 1 
December 1986 and the project is set down for 
completion on 7 July 1988. 

Construction straddles the east-west bound railway 
lines, west of the Beaufort Street Bridge and links with 
redevelopment of Forrest Place and the Art Gallery- 
State Library Complex north of Roe Street. Inspections 
were undertaken on 7 March at which time the concourse 
construction was in progress. A model of the project was 
available. This enabled an appreciation to be gained of 
the complex and its relationship with other developments 
in the area. 

Mr Billing of the BTA detailed the working conditions 
associated with the site and which warrant payment of an 
allowance over and above the provisions in the Award. 
In the main these conditions are related to the particular 
nature of the site, being located in a railway station. 
Working at railway line level on footings for the 
concourse the employees are subjected to additional 
distress from heat as air movement is limited by the' 'hole 
effect" of the worksite which is below the Wellington 
Street and Roe Street levels. Fumes from diesel loco- 
motives add to this discomfort. Access to work areas 
between the tracks is limited to public overways in some 
instances and through maze fencing under the control of 
a Westrail flagman designated to work on the site. An 
alertness to safety requirements associated with rail 
traffic is specifically recognised and Concrete Construc- 
tions (WA) Pty Ltd conducts induction seminars for all 
employees working on the project. The completion of 
the first segment of the concourse will mitigate the 
problems associated with access to work areas divided by 
railway tracks. Work on the project above street levels is 
exposed to dust blowing across the site while the 
demolition of Boans store in Wellington Street is in 
progress. An incremental launch technique which is 
typical of bridge construction is being used for building 
the concourse level. Conventional framework operations 
have been replaced by an automated system. Stripping 
and erection activities are done by hydraulics so that the 
normal labouring and carpentering function of handling 
heavy shutters and working in cramped and confined 
conditions has been replaced by a mechanical operation. 
Each launch bed engaged in the construction of the 
concourse level is manned by two carpenters and two 
labourers. The majority of the workforce will be 
employed on the carpark complex which will be a 
conventional table-type construction. During the 
construction of the concourse level preparation of the 
concrete surface involves "green cutting". Spillage of 
water and concrete fragments can cause discomfort for 
workers in the immediate location. 

I am satisfied the disabilities associated with the 
project in the initial stages and those which will persist 
for the duration of the construction, warrant considera- 
tion for the payment of a site allowance within the 
pattern established for this type of building and the 
locality of the site. 

In determining the quantum I am mindful of the need 
for consistency, having regard to the particular nature of 

the project and the characteristics of other developments 
within the immediately proximity to this site and the 
general locality. 

In the course of the hearing the parties referred to the 
site allowances applying at the Forrest Place 
redevelopment site ($1.70 per hour, John Holland 
Construction Pty Ltd matter 3 of 1987) and the Perth 
Technical College site ($1.40 per hour, Leighton 
Contractors Pty Ltd, matter CR921 of 1986). I have 
perused the transcript of hearings before this 
Commission. The amount of $1.70 per hour was agreed 
to by the parties but was opposed by interveners at the 
hearing. That site allowance was ratified by the 
Commission but is now the subject of appeal from the 
Master Builders Association. The site allowance of $1.40 
was determined by the Commission. It is noted that the 
project for the redevelopment of Boans Department 
Store site was the subject of an agreement between the 
parties and has not been the subject of scrutiny by this 
Commission or the Federal Body. 

The level of general disabilities associated with duties 
performed on all sites in the locality of this complex is 
discernible. These are caused by factors including site 
access, construction levels, windflows within a built-up 
area and soil conditions. However the particular 
characteristics of each project demand an assessment of 
conditions under which duties are performed in order 
that employees receive equitable treatment. The 
consistent approach which is encumbent upon the 
Commission to follow is to be achieved by identifying 
comparable levels of disability and determining the 
quantum for an allowance within the framework of 
amounts applying with respect to that type of building in 
similar sites within the same locality. 

The combination of general disabilities being 
experienced in the area which extends from Forrest Place 
to north of Roe Street, and the particular disabilities of 
site location at the City Railway Station warrants 
payment of a site allowance at the rate of $ 1.40 per hour. 
An Order will issue in these terms. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR64 of 1987. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Concrete Constructions (WA) Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the claimant 
and Mr M. McLean on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the City Railway Station, 
Redevelopment Site, Roe Street, Perth shall be paid 
a site allowance of $1.40 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet underfoot and the handling of 
secondhand timber; and further that the provisions 
of the Western Australian Disputes Settling 
Procedure Protective Clothing and Footwear 
Agreement shall apply. 

This Order shall take effect as from the 1st day of 
December 1986 and shall terminate on the 
completion of the project. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR885 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and F. Giamo, Respondent. 

No. CR923 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Ragno Electrics, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 28th day of January 1987. 

Mr S.M. Billing and Mr K. Richards on behalf of the 
Claimants. 

Mr T. Dobson and Mr M.R. Crofts on behalf of the 
Respondents. 

Reasons for Decision. 
(Given extemporaneously.) 

SENIOR COMMISSIONER: I have had the advantage 
of an inspection of the site and a consideration of a 
number of decisions of Mr Commissioner Coleman of 
the Australian Commission. Of those decisions, I not in 
Print G2928 where he was dealing with a three-storey 
bank job, he says and I quote: 

I have decided that the site situated on a restricted 
block of land and to a degree cluttered with 
materials and equipment falls within the building 
industry pattern and a moderate allowance should 
be awarded. 

He also comments in the same decision this: 
The site has restricted lay-down areas and appears 

to be poorly organised with gear and materials 
spread about. 

The site I saw does not fit that description and, in fact, 
the Prints G5535 and F5536 comment specifically on 
"the size of the building, the value of the contract and 
the type and nature of construction taking place, the 
apparent lack of disabilities on the job at this stage, do 
not support the need for a site allowance" and in Print 
G5536 Mr Commissioner Coleman said this: 

I find that the claims must fail for want of 
evidence of disabilities of the type usually found on 
projects that draw site allowances, namely major 
building projects, complex in design and 
construction methods and of value and size of some 
significance. 

Applying that, I am of the view that the claim does not 
fit the pattern and that a site allowance is not warranted. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR923 of 1986. 

Between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Claimant and Ragno Electrics, Respondent. 

Order. 
HAVING heard Mr K. Richards on behalf of the 
claimant and Mr M.R. Crofts on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR885 of 1986. 

Between BuUding Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and F. Giamo, Respondent. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
claimant and Mr T. Dobson on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 2nd day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR921 of 1986. 

Between Budding Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Leightons Contractors Pty Limited, 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 22nd day of January 1987. 

Mr M. Keogh on behalf of the Claimant. 
Mr P.R. Davis on behalf of the Respondent. 

Reasons for Decision. 
(Given Extemporaneously.) 

THE SENIOR COMMISSIONER: It is plain that the 
site concerned fits the building industry pattern for a site 
allowance which was determined back in 1983 as $1.00 
per hour. The present project as I understand it from the 
submissions and having seen it myself this morning on 
inspections has limited access to the site, construction is 
next to occupied buildings and therefore extra care is 
needed by the employees. The lay-down areas will be 
restricted. There is currently demolition taking place and 
major earthworks with dirty soil which will create dust 
problems for the employees. For those reasons I fix the 
allowance at $1.40. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR921 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Claimant and Leightons Contractors Pty Limited, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr P.R. Davis on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Perth Technical 
College Site shah be paid a site allowance of $1.40 
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per hour for each hour worked in lieu of payments 
for confined space, dirty work, fumes, wet under 
foot and the handling of secondhand timber. 

This Order shall take effect as from the 19th day 
of January 1987 and shall terminate on completion 
of the project. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR28 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 10th day of February 1987. 

Mr B. Krygsman appeared on behalf of the Claimant. 
Mr A. Cameron appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: On 23 January the services of 
Mr J. Mills, an Industrial Electrician, were terminated by 
Hamersley Iron Pty Limited. The advice to Mr Mills 
informing him of the Company's action states "gross 
misconduct" as the reason for the dismissal. However, 
Mr Mills was not summarily dismissed but was paid an 
amount equal to one week's wage in lieu of notice. The 
Company's action followed Mr Mills' alleged 
disobeyance of a lawful instruction in refusing to 
perform the duties requested by his Supervisor. The 
applicant union claims that the termination of Mr Mills is 
unfair and seeks an order from the Commission directing 
the employer to reinstate Mr Mills without loss of entitle- 
ments or earnings. 

On Thursday 22 January, Mr Mills was requested to 
work overtime to 7.00 p.m. to repair the No. 2 boiler at 
the Dampier Power Station. At approximately 6.45 p.m. 
he reported to his Supervisor that he was unable to 
isolate the fault. Next morning he was directed to 
complete the job. From the discussion that ensued, Mr 
Mills understood that he was required to check all facets 
of the boiler ignition system from field equipment to 
power supplies and the logic control systems to output. 
At that time Mr Mills expressed the view that the use of 
probes on the logic control system was outside the area of 
his duties as an Industrial Electrician and specific to the 
responsibilities of an Electrician — Special Class. On this 
basis he refused to undertake the duties as directed, but 
volunteered to double check all systems in a manner 
which he had undertaken the previous evening. This was 
unacceptable to the Supervisor and the request for Mr 
Mills to undertake the duties of repairing the No. 2 boiler 
burner mechanism "from start to finish" was repeated. 
Mr Mills requested "a couple of minutes" to think about 
the matter then re-affirmed his rejection of the Super- 
visor's request. At 7.50 a.m. Mr Mills' pay was stopped. 
He proceeded to a meeting with ETU members at the 
Power House and' contacted the acting convenor of the 
Electrical Trades Union, Mr Belnaves. At 9.30 a.m. that 
morning Mr Mills was advised that payment of wages to 
him had recommenced pending a meeting with the 
Company pursuant to an enquiry being conducted in 
accordance with the Industrial Relations Procedures set 
down by management. At that enquiry the circumstances 
which led to Mr Mills refusing to obey the Supervisor's 
instructions were canvassed and in the absence of Mr 
Mills' agreement to perform the duties as requested or to 

undertake those duties under direct supervision, he was 
advised by the Manager, Power Generation, that a report 
would be made to the Divisional Manager for the 
termination of his services. That recommendation was 
subsequently accepted and acted upon by the General 
Manager, Power Generation and Distribution. It was Mr 
Mills' repeated refusal on 23 January to undertake duties 
which were to involve fault finding within the logic 
control cards of the boilers burner system that 
precipitated and ultimately resulted in, his dismissal. 

In support of its submission that Mr Mills was unfairly 
dismissed the union claims:— 

(1) that the duties requested of Mr Mills were 
outside those of his classification as an Industrial 
Electrician, 

(2) that the duties of fault finding within the logic 
control system are recognised as those of an 
Electrician — Special Class, 

(3) that in refusing to undertake such duties Mr 
Mills was not acting as an individual as such but was 
complying with a "collective position" adopted by 
members of the ETU at the Dampier Power House 
on a refusal of Electricians to perform the duties of 
an Electrician — Special Class, 

(4) that the Company was aware that there was a 
disagreement with the ETU over the scope of duties 
of Industrial Electricians and Electricians — Special 
Class and that this issue not only involved the 
Dampier Power House but existed at all sites; and 

(5) that Mr Mills should not have been subjected 
to an enquiry and subsequently to the termination of 
his employment for his adherence to the "collective 
position" pursued by the ETU members employed 
with the Company. 

In its case the applicant union endeavoured to show 
that from the time Mr Mills was confronted with the job 
of repairing the boiler burner equipment, he had 
anticipated the request to perform duties on the logic 
control system and had acted in conformity with the 
"collective position" of the ETU and only after 
consultation with the union and the members directly 
affected, i.e. Electricians at the Dampier Power House. 

On the evening of 22 January in the bus on the way 
home after working overtime, he had discussed the 
matter with the other Electricians present and had gained 
their agreement that such duties as would involve the use 
of the electronic probe were understood to be outside the 
scope of their duties other than for the Electrician — 
Special Class. When Mr Mills was stood down from duty 
at 7.50 a.m. on Friday 23 January, he met with the other 
Electricians at the Power House to inform them of the 
situation. At that time the understanding which had been 
reached on the bus the previous evening was re-affirmed. 
At the enquiry conducted by the Company, Mr Mills 
claims that the reason for not undertaking the duties was 
explained and that this position had been formulated on 
a vote of the ETU members. Again in the context of the 
enquiry, an adjournment was sought by Mr Mills to 
again report to ETU members at the Power House when 
the consequences of his continued refusal had been 
stated by the Manager, Power Generation. That 
consultation did not eventuate but the acting convenor 
and Mr Mills were in no doubt of the continuing support 
for his position of refusing to undertake the duties 
considered by ETU members to be those of an 
Electrician — Special Class. Furthermore it is claimed 
that over a considerable period there has been discussion 
with the Company on a range of issues involving the 
Electricians at the Dampier Power House amongst which 
the duties of an Electrician — Special Class were raised 
and that the issue was not satisfactorily resolved other 
than by what the members assumed to have been the 
Company's agreement by limiting certain duties 
including those associated with fault diagnoses within the 
logic control system to the Electrician — Special Class. 

To summarise the applicant union's position, it is 
claimed that the Company acted harshly in terminating 
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the services of Mr Mills when there existed a dispute 
concerning the duties which he was being directed to 
perform. 

For the Company's part, it submits that the duties 
requested of Mr MiOs were those within the scope of his 
trade and that this employee has in the past performed 
these duties in a competent and safe manner. In disobey- 
ing the lawful instructions of his Supervisor, Mr Mills 
repudiated his contract of service. There was not a 
"collective position" to which Mr Mills was adhering 
with respect to his refusal to perform the duties involving 
the use of the electronic probe, nor was there in existence 
a dispute between the Company and the ETU over the 
duties of the Electrician — Special Class. It is claimed 
that Mr Mills in adopting the stance to disobey the 
instructions of the Supervisor was engaging in a "frolic 
of his own". At no time immediately prior to the 
enquiry, during the enquiry or subsequent to the enquiry, 
was the Company informed of a collective position of the 
union. 

The Company acknowledges that its "normal 
performance is not to penalise an individual due to his 
acting in compliance with a collective position" 
(transcript p. 59). Indeed in evidence the Manager, 
Power Generation confirmed that if in the course of the 
enquiry it had become apparent to him that Mr Mills was 
in that position, the enquiry would have been adjourned 
and further advice would have been sought. However, 
the Company submits that the refusal by Mr Mills to 
perform the duties as directed on 23 January was in fact 
making good a position of which he had previously 
served notice on the Company in a written grievance in 
May 1986, i.e. that as Mr Mills considered that duties as 
specified by him were above the skills of Industrial 
Electrician, he would only work on equipment for which 
he was qualified and within the scope of his contract of 
employment. Mr Mills was an unsuccessful candidate for 
a position of Electrician — Special Class at the time his 
grievance was committed to writing and served on the 
Company. The objects of the Industrial Relations 
Procedures adopted by the Company are to "promote, 
protect and recognise the mutual interests of employees, 
Supervisors and the Company, ... to treat employees 
fairly and equitably and ... to promptly settle any 
differences or disagreement which may arise within the 
work section". The procedures provide an avenue for 
individuals to take up matters of concern to them and is 
part of management's approach to ensure "an Operation 
which is productive, effective and above all sensible and 
mature". (Supervisors Industrial Relations Procedures, 
Power Generation and Distribution, Hamersley Iron Pty 
Limited 1 October 1985.) 

In reviewing propositions of law the Company 
emphasised the central idea of employment relationship, 
i.e. the employees duty of obedience, I was referred to 
the following paragraph in "The Law of Employment'' 
Macken, McCarry and Sappideen 2nd edition 1984:— 

Perhaps the most important general obligation 
resting on an employee pursuant to his obligation to 
render faithful service is the obligation to obey all 
lawful commands given to him by his master. 
Commands by a master to perform illegal acts, and 
it is usually said, unreasonable commands, need not 
be obeyed. A refusal to obey such commands does 
not amount to a breach of fidelity. But there is some 
doubt whether an otherwise lawful command must 
also be reasonable, and, in any event, what is 
reasonable in any given circumstances will depend 
upon the particular employment. An employee is 
not obliged to carry out directions given by a master 
beyond the scope of his employment. If he has 
warranted to have only the skill of a labourer he 
cannot be expected to carry out directions requiring 
the performance of a tradesman's skill. A servant is 
not obliged to carry our orders at risk to his life or 
his safety. Any direction of an employer that cannot 
reasonably be carried out will not be a reasonable 
direction. Where an employee does refuse to obey a 

lawful direction of an employer and the refusal is 
wilful and continues, in the sense that it is not a mere 
isolated act, such a refusal amounts to a repudiation 
of the contract and could entitle the employer to 
terminate it (Page 71). 

The respondent submits that there are legal principles 
involved in a termination of employment and to the 
extent that these principles must be applied, the 
Commission's discretion is therefore not unfetted. 
Although it is submitted that on the facts of the instant 
case it may be open for the Commission to find that Mr 
Mills has reputiated his contract, it is not a case of 
summary dismissal. 

Mr Cameron for the respondent Company states:— 
The relevance of cases of summary dismissal is 

that the onus then rests on the Company. It is much 
more difficult in that circumstance for the Company 
to say, "my position must remain unaltered. The 
Commission must refrain from interfering". It is 
much easier to assert that proposition when the onus 
of proof fairly and squarely rests upon the union 
and the employer is simply exercising his award 
entitlements. 

(Transcript p. 73.) 
It is the employer's right to terminate the services of an 

employee, but to the extent that it can be shown that in 
all the circumstances the employer exercised the right 
unfairly, the Commission will interfere and effect 
reinstatement of the employee so dismissed. However, as 
was stated by Kelly C. as he then was in the Wongan Hills 
Hospital Case (59 WAIG 11 at 12) "... if the employee 
so conducts himself that in all the circumstances, his 
conduct can be seen as inconsistent with his obligations 
as an employee, he will have great difficulty in satisfying 
the Commission that it should interfere on his behalf". 
This is the aspect of the present case on which the 
respondent relies in answering the union's submission. 

In considering all of the circumstances of this matter, 
it is necessary to examine the industrial environment in 
which Mr Mills' action took place. For at least the past 12 
months the ETU and in particular Electricians at the 
Dampier Power House have pressed a series of claims 
relating to technological change, reclassification claims, 
and a five tier classification structure. A joint 
communique has issued from the ETU and the Company 
indicating that no industrial action would ensue while 
discussions were taking place. Through a period of 
approximately 10 weeks prior to the most recent 
appointment of a tradesperson to the classification of an 
Electrician — Special Class, even or eight months ago, 
the Company was subjected to-pressure from Electricians 
with respect to the filling of that vacancy. From the 
Electricians' point of view and that of their union, the 
concern about the appointment of an Electrician — 
Special Class involved the performance of duties which 
Electricians considered of a higher level of responsibility 
without recognition. This was a facet of the dissatisfac- 
tion which accompanied the range of claims being 
pressed at the time. It is clear that the appointment of an 
Electrician — Special Class, was necessary from the 
union's point of view to establish some upper limit as to 
duties which would be performed by Electricians 
claiming higher levels of remuneration as a result of 
technological change. At an individual level the appoint- 
ment of someone other than Mr Mills thwarted the 
employee's ambitions for promotion within the 
Company. The written grievance expressed as an 
ultimatum to the Company reflects Mr Mills' indignation 
and pique at being passed over. The matter became a 
management problem and as the Manager, Power 
Generation, recognised the manner in which Mr Mills 
grievance required handling involved more than just a 
terse response from his Supervisor that:— 

You will be required to work within your 
competence and in accordance with your contract of 
employment. I do not agree with your interpretation 
of Electrician — Special Class duties. Each job will 
be treated on its merits. 

53991—8 
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Here was an employee who at that time had spent 
approximately seven years with the Company and on the 
Manager's assessment was "a very willing worker" but 
who experienced "periods of lows and downs". In 1985 
Mr Mills had embarked upon a course of study to obtain 
a certificate in electro-technology, a qualification which 
satisfies the requirement of the possession of a "pre- 
scribed post trade course in industrial electronics" 
required for appointment as an Electrician — Special 
Class. 

In the period since the most recent appointment of an 
Electrician — Special Class and from when Mr Mills 
lodged his grievance with the Company, an uneasy truce 
seems to have evolved without any clear understanding 
by the parties as to whether fundamental issues have been 
settled. For the Company's part the appointment of the 
Electrician — Special Class relieved the pressure which 
had been applied by the union for the filling of that 
vacancy. It appears that the Company did not associate 
that pressure with the union's thrust to achieve a 
restructuring of the wage rates for tradesmen of a lower 
classification. The ETU may have seen the appointment 
as establishing a limit below which the restructured wage 
rates and increases in responsibilities attributable to 
technological change, could be measured. For Mr Mills, 
the appointment meant grudging acceptance that he was 
not going to be considered for a position of Electrician — 
Special Class until such time as he attained the prescribed 
post trade qualification. But it could not be claimed that 
the grievance lodged by him in May 1986 had been 
satisfactorily addressed. The absence on leave in January 
1987 of the tradesperson appointed to the position of 
Electrician — Special Class ignited the dissatisfaction 
harboured by Mr Mills when he was called upon to 
perform the duties within what the Company saw as the 
scope of his competence and according to his contract of 
employment. The situation seems to have been in line 
with the Supervisor's response to the grievance in May 
1986, that each job would be looked at "on its merits". 
However, the Company elected to pursue the matter 
under those provisions of the Industrial Relations 
Procedures relating to the discipline of employees rather 
than to consider the issue within the context of a 
grievance which to the Company's knowledge had not 
been satisfactorily resolved in May 1986. In trying to 
understand the defiant stance taken by Mr Mills at the 
enquiry conducted by the Company, the Manager related 
it back to the grievance and to "other indications — 
heresay, you might say ..." (transcript p. 89). That 
heresay was unsolicited discussions which took place 
between members of management and Electricians being 
members of the ETU and employed at the Dampier 
Power House. The attitude held by the Manager at the 
enquiry served to isolate Mr Mills in his stance. Indeed, 
when the request which was initiated by Mr Mills at the 
enquiry was made to meet with other Electricians when 
the termination of his employment was the probable 
outcome, I believe the Manager engaged in brinksman- 
ship in questioning whether the workers would support 
him. Unfortunately for Mr Mills the union representative 
responded to this taunt in a manner which did little to 
assist him. But it must be noted, that the inability of the 
union to effectively represent Mr Mills does not render as 
unfair the Company's action in terminating his services. 
However, the course adopted by the Company in 
channeling an unresolved grievance into a disciplinary 
matter left Mr Mills in a "no win" situation. By reliance 
on the grievance as evidence of Mr Mills' attitude and by 
formulating a position on the gratuitous comments of 
other workers not directly involved in the issue, the 
Company set a course which could only lead to 
confrontation between the right to direct an employee to 
perform his duties and thereby fulfil his duty of 
obedience and the individuals need to identify with the 
enterprise in which he perceives his future and the way in 
which he can achieve the degree of job satisfaction which 
will benefit himself and the Company. Whilst it may 
have been expedient to deal with the issues which erupted 
with Mr Mills' refusal to perform duties associated with 
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fault finding on the No. 2 boiler and which led to a 
showdown between him and management, in the context 
of a disciplinary procedure, I do not consider that it was 
sensible, mature or fair. If management is always going 
to pursue that course rather than a more sophisticated 
approach to personnel management, then there is the 
danger that the price will be a higher level of industrial 
disputation. 

I must hasten to add that the manner in which this 
incident was handled is most uncharacteristic of the 
respondent's approach to its relationship with the 
workforce and particularly at the Dampier Power House 
where moral is high. To some degree the Company's 
position can be seen as a reaction to the petulance of the 
employee concerned and the inability of the union to 
place itself in a position to effectively represent the 
individual in this instance. 

Having regard to all the circumstances of the case, and 
in particular the industrial procedures that the Company 
has set down to address issues involving grievances, I 
consider that Mr Mills was not given a fair go. I believe 
that an application of contemporary standards of justice 
and fair dealings to the relationship between the 
Company and Mr Mills warrant his reinstatement 
without loss of entitlements, but with the resumption of 
payment of normal wages from the date of this decision. 
Mr Mills should keep in mind the objectives set down in 
the Company's industrial procedures and at all times 
exhibit the maturity expected of a person pursuing 
advancement within the Company. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR28 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Hamersley Iron Pty Limited, Respondent. 

Order. 
HAVING heard Mr B. Krygsman and later Mr O. Wood 
on behalf of the claimant and Mr A. Cameron on behalf 
of the respondent the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That Mr Mills be reinstated without loss of 
entitlements with the resumption of normal wages 
from the date of the decision. 

Dated at Perth this 13th day of February 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR864 of 1986. 

Between Electrical T rades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Ralph M. Lee Pty Ltd, Respondent. 

Before Mr Senior Commissioner G.G. Hailiwell. 
The 17th day of February 1987. 

Mr S.M. Billing on behalf of the claimant. 
Mr L. Girdlestone on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE SENIOR COMMISSIONER: The Commission has 
had the advantage of an inspection of the site and of 
course the submissions and evidence of the parties this 
morning and this afternoon. From a consideration of all 
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that material the Commission concludes that the work on 
the electrical contract at the cement factory site simply 
does not fit the pattern for the awarding of a site 
allowance either as to the nature of the job, the project 
value or the level of disabilities and accordingly the 
application is refused. 

An order will issue accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR864 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Claimant and 
Ralph M. Lee Pty Ltd, Respondent. 

Order. 
HAVING heard Mr S.M. Billing on behalf of the 
claimant and Mr L. Girdlestone on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application is refused. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR351 of 1986. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
State Energy Commission of Western Australia, 
Respondent. 

Before Mr Commissiner O.K. Salmon. 
The 29th day of August and 20th day of October 1986. 

Mr L.J. Benfell on behalf of the Applicant. 
Mr N.L. Fry, and with him Mr A.P. Grearly on behalf' 

of the Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of submis- 
sions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: Gentlemen, as you reminded 
me this morning you were afforded the opportunity of 
discussing with me in Chambers my intentions to hear 
further submissions on the question of the method of 
fixing an allowance for the work under consideration, 
having regard for those elements of the wage which 
perhaps would in previous times be called a margin and 
also for the purpose of looking at more recent informa- 
tion concerning the physiological effects of working in 
an opporessive heat environment. I thank you for 
presenting the material that you have this morning. I 
must say that I had formed a tentative opinion before this 
morning's hearing on the material that had already been 
put before me. I have listened very intently to the 
submissions and the evidence this morning with an open 
mind, prepared to modify the thoughts I have. 

The evidence of Mr Hegney is most impressive and of 
considerable assistance to me, and I must say it confirms 
my views of the disabilities associated with the work. I 
am particularly impressed with his views concerning the 
necessity to engineer jobs in ways which reduce 
difficulties, disabilities, and threats to workers' health as 
the proper way of approaching problems of this nature. I 
am sure that is the view held by the Union. Indeed, Mr 

Gandini in his submissions earlier indicated to me that 
that is what the Union would prefer to do. However, we 
are dealing with a dispute concerning things that have 
already been done and for which some allowance has to 
be fixed, because that was the procedure to be adopted 
and it was the basis on which the dispute was settled in 
the first place. There was an undertaking given at the 
conference that the men would return to work provided 
the Commission would hear and determine the issue. 

It may be that as a result of the evidence of Mr Hegney 
the parties will, and I hope they will, engage in immediate 
discussions with the object of reducing the arduousnes of 
the work that is done. My concern, however, for the 
moment, is to decide the issue having in mind the 
conditions under which the work is now done. I have 
already prepared a statement which I intend to read into 
the transcript. 

Over the last 10 years, approximately, the Respondent 
has taken precautions against the problem of high 
voltage flash overs in its switch yards at power stations by 
the method of applying Dowe Corning silicon grease to 
insulators on switch gear and other pieces of electrical 
equipment. Because of its properties this grease is able to 
absorb and thereby neutralise the destructive effects of 
ash, salt and other air borne particles which settle on 
insulators, thus providing a tracking path for electrical 
energy especially when conditions are damp. Once 
applied the grease is added to each 12 months, then 
removed from the insulators every three years. The 
process continues according to this cycle but the removal 
of the grease is troublesome and difficult, requiring the 
use of high pressure steam equipment and fairly 
elaborate staging equipment to facilitate the process. 

I was informed that employees who were required to 
remove the grease experienced a number of physical 
effects: sore eyes, spells of dizziness, difficulty with 
sleeping and general feelings of not being well when off 
the job. Requests had been made to management for an 
analysis of the grease, solvents and detergents that were 
used to remove it but these requests were not met and the 
Applicant's Kwinana power station shop steward 
eventually asked the Western Australian Trades and 
Labor Council health and safety division to analyse the 
materials on his behalf. 

According to this analysis the grease contained 30 per 
cent perchloroethyrene, which in certain circumstances 
produces phosgene gas. I am informed that this gas is 
injurious to health. 

Members of the Applicant and another Union banned 
further work involving the application of the grease but 
indicated their preparedness to remove the grease already 
applied to insulators subject to adequate safety clothing 
being supplied. Between November 1985 and May 1986 
the work proceeded as necessary and then the employees 
requested that they be paid an amount of $2.50 per hour 
for the disabilities incurred through wearing the safety 
clothing provided. Apparently this request was received 
sympathetically by the engineers on site but it was not 
conceded by management at a higher level. On 7 May 
1986 a ban was placed on the removal of grease from 
insulators. On 20 May there was an unsuccessful meeting 
between employees, management and Applicant and on 
30 May I convened a conference pursuant to section 44 of 
the Act at the Respondent's request. At this conference I 
suggested that the bans might be lifted in order that I 
could inspect the work and become familiar with the 
disabilities complained of by the Union's members. 

On 16 July I visited Kwinana power station switch 
yard, where I dressed myself in the safety clothing 
required to be worn by employees who performed the 
work in question and I spent about an hour using the 
high pressure steam equipment to remove grease from 
the switch gear insulators. On the same day at the request 
of the Respondent I viewed the work of welders and the 
special clothing worn by them in the performance of their 
work. I also inspected other areas where employees 
encountered disabilities during the ordinary course of 
their work at the power station. 
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Following inspections the conference was reconvened. 
No agreement was reached and I informed the parties 
that I would hear and determine the matter pursuant to 
section 44 (9). 

In the formal proceedings the Union invited me to find 
that no obstacle to its claim was to be found in the wage 
fixing principles and oral testimony was called to 
establish the merit of the claim. Reference was also made 
to several decisions of the Commission and one decision 
of the New South Wales Industrial Commission. All 
these decisions were said to support the Union's case. 

Throughout the conference and in the hearing the 
Respondent has strenuously objected to the Union's 
claim. The Respondent's first objection is based on its 
obligation to provide a safe system of work and, by 
award, protective equipment where it is necessary. In 
essence the argument is that the Respondent is a 
responsible employer concerned about the safety of its 
employees. It provides the safest working environment 
on all jobs and it co-operates with the Unions of 
employees to ensure that employees views on safe 
working conditions and arrangements are taken into 
consideration and by this process employees have a real 
input into the making of a safe working environment at 
all times. Therefore, safety at work is achieved through 
vigilance, safe working methods and the provision of 
protective equipment, and the Respondent who carries 
the burden of the cost of safe working should not then be 
required to meet an extra cost to compensate employees 
for discomfort associated with clothing worn for pro- 
tective purposes. 

Obviously the foregoing objection is based on a point 
of principle, and if this objection is sound the claim fails 
and there is no point in taking other matters into 
consideration. But the Respondent also raises by way of 
a second and independent ground of objection to the 
Union's claim an award provision under which 
employees in power stations are paid $22.90 per week to 
compensate for disabilities encountered during the 
ordinary course of their work. In this respect the 
substance of the Respondent's argument is that, because 
an employee who works in a switch yard does not suffer 
the disabilities encountered while working in the power 
station but continues nevertheless to be paid the 
disabilities rate of $22.90 per w^ek, any disabilities 
actually encountered by employees while working in 
switch yards are compensated for by payments already 
received. Accordingly, to pay these employees more in 
line with the Union's claim would be a plain case of 
double counting and unfair to the Respondent. 

Other arguments were raised by the Respondent 
against the Union's claim but these were incidental to the 
main argument already mentioned and I need say no 
more than that all the Respondent's submissions have 
been given due consideration in my decision. 

As to the Respondent's ground for the first objection I 
do not think it is sustainable. There are examples where it 
is plainly the case that the provision of safety clothing or 
equipment is all the Respondent should be required to 
provide and compensation for any disabilities caused is 
not justified. Universal provision and wearing of safety 
helmets is a prime example. Undoubtedly some 
employees are discomforted by wearing helmets but it is a 
commonplace that compensation is not paid for their 
wearing. Moreoever, I think the fate of a claim for this 
purpose, if one were made, is obvious. 

On the other hand, the wage for any classification of 
employee is ultimately determinable by reference to a 
number of factors, including the conditions under which 
the work of the classification is performed. If the work 
requires employees to wear safety clothing as a 
permanent feature of the employment, and their clothing 
causes continuous palpable discomfort or a measure of 
physical stress, it would be wrong to fix or review the 
wage for the classification without consideration of these 
factors, notwithstanding that the employer is required to 
provide the safety clothes for the employees to wear. 

I have already referred to the inspections during which 
I saw the clothing worn by boilermakers. This is 
probably an example where the wage rate comprehends 
the disability as a regular feature of the work done. 
However, perhaps the best example of the foregoing 
principle applied is found in the recent decision of 
Johnson C. in the case reported in Volume 65 WAIG at 
page 2320 wherein he awarded a special allowance to 
employees required to wear protective clothing when 
handling Polychlorinated Biphenyls. Indeed, given the 
order made in that case, and its apparent acceptance by 
the Respondent, the fate of the first objection raised 
against the Union's claim in the present case must have 
been foreseen by the Respondent and I am left to wonder 
why the objection was persisted with. 

As to the Respondent's second objection to the 
Union's claim, I think the reasoning is sound in some 
respects. But, the assumption is that the level of 
disabilities encountered by employees removing grease 
from insulators in switch yards is either less or no greater 
than the average level of disabilities incurred by 
employees during the ordinary course of their work in 
power stations and I reject this assumption on the basis 
of the evidence before me and the knowledge gained 
from the inspections. I am of the opinion that I should 
award an allowance for the work in question as an hourly 
payment, however I think I should discount this 
allowance by an amount of 60 cents ($22.90 divided by 
37.5 approximately) thus paying regard for the force of 
the Respondent's objection. 

With regard to the Respondent's submissions concern- 
ing the wage fixing principles, I am not persuaded that I 
am prevented from granting an allowance for the work in 
this case. My determination will be made in the light of 
principle 9 and I am fortified by the decision of Johnson 
C. in the PCB case which appears to have raised no 
problems in this respect. 

I refer again the the Union's claim for $2.50 per hour 
and I note that it was the Union which referred me to the 
decision of Johnson C. in the PCB case. There are two 
passages from that decision describing the protective 
clothing worn and the disabilities incurred by employees 
which ought to be mentioned: 

The protective clothing consists of a zip up plastic 
cover-all which provides a head to ankle sealed 
environment. Rugger gloves and boots provide pro- 
tection for the hands and feet, while the head is 
further protected by a respirator which contains an 
appropriate filter cartridge. When fully clothed, the 
employee is totally enclosed in material, impervious 
to PCBs. 

There is clearly, in my view, a measure of 
disability in the work. Employees are having to carry 
out a task whilst wearing cumbersome clothing 
which hampers their movements so that a relatively 
simple task is made more difficult. Their ability to 
communicate clearly is severely restricted. Much of 
their work is done from a ladder, a factor which 
contributes to a further reduction in mobility. In 
addition to these disabilities, the employees must 
contend with the problem of increasing heat within 
the protective clothing and the consequential 
accumulation of perspiration which cannot 
evaporate and cool the body. 

Whereas these statements also appear to describe the 
circumstances which surround the work of removing 
grease from insulators and seemingly point to an appro- 
priate level of allowance to be fixed for this work, I am 
satisfied that they do not convey the full force of the 
disabilities arising from increasing body temperatures 
generated by continuously varying body postures and 
arm movements while manipulating high pressure steam 
equipment and countering its reactive force. Whilst the 
tasks are relatively simple in the sense that there is little 
skill involved, the work is properly described as 
unusually arduous. It is performed on staging mounted 
above the bulk of the switch gear at the level of the 
insulators about three metres above the ground and 
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surrounded by a Hessian barrier. As the steam removes 
the grease from the insulators much of it falls to the 
staging, thus making the whole work area very slippery 
underfoot. In addition particles of grease and steam 
settle on the respirator visor constantly obscuring the 
employees vision and adding to the arduousness of the 
task. Egress from the area is also made difficult and 
dangerous because of the grease and the restriction on 
the body movements imposed by the clothing worn. 

Whilst I paid due regard to the decision in the PCB 
case I do not think that the allowance granted on that 
decision is appropriate for determining this case. 
Ultimately the disabilities suffered by employees are the 
physiological effects of body heat generated in a 
modified environment. This issue appears to have been 
debated before Johnson C. in the PCB case but he found 
the information before him to be of little assistance. He 
said: 

The SEC is receiving advice from its health and 
safety branch on the length of time to be spent in 
such clothing having regard for ambient 
temperature, isolation and the level of exertion 
required on the job. Assuming this advice to be 
correct on the basis of present knowledge, I do not 
believe I should take into account the effects of heat 
stress except at a nominal level. 

Finally the Commissioner fixed a special allowance of 
$1.00 per hour with "regard for the submissions of the 
parties" because he had only the most general 
comparative criteria to enable him to reach his 
conclusion. 

In the case before me Mr Fry raised a number of 
special provision clauses contained in awards to which 
the Respondent is party and amongst them Clause 24 (12) 
(a) of the Building Trades (State Energy Commission) 
Award, which prescribes an allowance for employees 
required to work in a place where the temperature has 
been raised by artificial means between 46 and 54 degrees 
Celsius. Mr Fry was quite clear that he was referring to 
allowances paid to employees who perspire inordinately 
in the course of their work and his purpose at that stage 
was to convince me that, comparatively speaking, 
employees who remove grease from insulators on switch 
gear were already adequately compensated. I expressed 
an opinion to Mr Fry that the clause from the Building 
Trades Award was taken from the Metal Trades 
(General) Award and that it reflected standards last 
considered by the Commission in 1966. Upon consider- 
ing the clauses in both these awards I must say that they 
are not the same in all respects. However, I was correct 
with regard to the temperature levels for which 
allowances are paid and I note that the Building Trades 
Award provision recognises the need for employees to be 
allowed substantial periods of non-working time when 
required to work in heat oppressive conditions. 

I invited the parties to make further submissions on the 
subject of the physiological effects of work performed in 
hot and heat oppressive environments and advised them 
of material in my own possession on the subject which I 
intended to take into account in determining the question 
before me. 

Having heard the parties, I am now convinced that the 
factor of most importance is the ability of employees to 
avail themselves of adequate rest periods after short 
spells at work under heat conditions. This is also 
consistent with the Building Trades Award provision. I 
am also of the opinion that the allowances and 
temperatures prescribed in the Building Trades Award 
would probably be declared unrealistic if subjected to an 
up to date review, but that is a matter for determination 
on another day, if indeed such a determination is called 
for. I mention it by way of revealing why I do not 
consider the allowances prescribed as material assisting 
me in my conclusions in this case. 

On the point of adequate rest breaks, I mention first of 
all that I performed the work in question at Kwinana on a 
cold winter's morning and after approximately one hour 
I understood how uncomfortably hot and oppressive 

were the conditions encountered. Accordingly I have no 
difficulty accepting the general thrust of the testimony of 
the witness for the Union concerning the effects of 
continuous work in the circumstances, and I am 
confirmed in this by the evidence of Mr Hegney. 
However, I am satisfied that in the circumstances 
surrounding the work that has been performed it is 
impractical to take rest periods which might at first 
appear to be the appropriate way to perform work of the 
kind involved. Accordingly I have attached considerable 
weight to this factor in my assessment of the hourly 
allowance to be awarded. 

Next, I observe that an hourly allowance is but an 
alternative expression of a wage rate ordinarily 
prescribed. As such it is determinable by reference to the 
wages prescribed for the various classifications specified 
in the award, provided of course that adequate attention 
is paid to the fact that generally speaking only a part of 
any wage is compensation for the disabilities ordinarily 
encountered in performing the work. It is with this in 
mind and my knowledge of the various wage levels pre- 
scribed in the award that I have concluded that an 
allowance of $2.00 per hour would be fair and reasonable 
compensation for the work under consideration. 

Having decided that $2.00 per hour is fair and reason- 
able without qualification, I now reduce this amount by 
60 cents in consideration of the power station allowance 
already received. 

My decision is that an order will issue prescribing an 
allowance of $1.40 per hour. 

Finally, I mention that I have considered whether I 
should be influenced by section 32 (7) of the Act in 
reaching my conclusion in this case. Bearing in mind that 
the hearing and determination is by virtue of section 44 
proceedings, I am not bound by section 32 but I observe, 
nevertheless, that I think a conclusion similar to my own 
could have been reached by the parties acting reasonably 
in the first instance. 

The parties are asked to draw up an order reflecting my 
decision in the manner they believe it is best expressed, 
operative from a date agreed between themselves, 
bearing in mind that retrospectivity was a condition 
conceded at the original conference. I will then ratify the 
order tendered and formally issue it through the 
Registrar's office. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR351 of 1986. 

Between the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, 
Claimant and the State Energy Commission of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr J. Gandini and Mr L. Benfell on 
behalf of the claimant and Mr N.L. Fry on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders: 

That in addition to the matters prescribed in 
Clause 31.—Special Rates and Provisions of the 
Engineering Trades (State Energy Commission) 
Award No. 1 of 1969, the following special 
allowance shall apply to employees of the 
respondent engaged in the removal of silicone grease 
from circuit breakers at the Kwinana Power Station. 

1. For the work involving the removal of silicone 
grease during which protective-clothing is required 
to be worn, an allowance of $1.40 per hour shall be 
paid. 
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2. This Order shall have effect on and from the 
27th day of October 1985. 

Dated at Perth this 19th day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR811 of 1986. 
No. CR877 of 1986. 
No. CR17 of 1987. 

Between CR811 of 1986 the Federated Engine Drivers' 
and Firemen's Union of Workers of Western 
Australia; CR877 of 1986 Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; CR17 of 1987 Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth, Claimants and CR811 of 1986 JLV 
Constructors Pty Ltd; CR877 of 1986 JLV 
Constructors Pty Ltd; CR17 of 1987 Ralph M. Lee, 
Respondents. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 9th day of March 1987. 

Mr D.G. Bartlem on behalf of the claimants. 
Mr J. Birman on behalf of the respondents. 

Reasons for Decision. 
(Given extemporaneously.) 

THE SENIOR COMMISSIONER: From the inspections 
the Commission made of the project and the nature of 
the construction work being performed the Commission 
is satisfied that it fits the pattern for the fixation of a site 
allowance and that the disabilities encountered are not 
adequately catered for by the award provisions. I am 
referring particularly to exposure to the elements — heat, 
in particular dust, sun and confined space. The pattern 
of amounts for the site is clear from the material 
submitted by the parties and the Commission fixes 90 
cents per hour. The operative date will be the date of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia's application, namely 5 December 
1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR811 of 1986. 
No. CR877 of 1986. 
No. CR17 of 1987. 

Between CR811 of 1986 the Federated Engine Drivers' 
and Firemen's Union of Workers of Western 
Australia; CR877 of 1986 Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; CR17 of 1987 Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth, Claimants and CR811 of 1986 JLV 
Constructors Pty Ltd; CR877 of 1986 JLV 
Constructors Pty Ltd; CR17 of 1987 Ralph M. Lee, 
Respondents. 

Order. 
HAVING heard Mr D.G. Bartlem on behalf of the 
claimants and Mr J. Birman on behalf of the respon- 
dents, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978, the Engine Drivers' (Building and Steel 
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Construction) Award No. 20 of 1973 and the Metal 
Trades (General) Award 1966, No. 13 of 1965 as 
amended, employees who are employed by the 
Respondents on their operations at Mt Newman 
shaU be paid a site allowance of 90 cents per hour for 
each hour worked in lieu of payments for confined 
space, dirty work, fumes; wet under foot and the 
handling of secondhand timber. 

This order shall take effect as from the 5th day of 
December 1986 and shall terminate on completion 
of the project. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR105 of 1987. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Thiess Contractors Pty Ltd, Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 27th day of February 1987. 

Mr K. Hubbard on behalf of the claimant. 
Mr M. Dobson on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE SENIOR COMMISSIONER: From submissions of 
Mr Dobson and particular material which I have just 
been going through the Commission is completely 
satisfied, Mr Dobson, that everything possible is being 
done both by your client and in particular K JR to remedy 
the crane safety problems on the site. That is clear from 
the material you have put in. However, the dispute I have 
before me is simply really a question of whether or not 
the employees concerned in the dispute had a genuine 
belief that their safety on the job was in jeopardy as a 
result of the crane incident on Monday 16 February 1987 
in which the crane apparently tipped over. 

The exhibits show that the history of crane accidents 
on the site involves some 14 incidents. They have claimed 
one life and there have been two persons injured. With 
that sort of background it is not surprising that when 
another crane incident occurs the employees concerned 
are worried about their safety. From the evidence before 
the Commission it is plain that the issue of concern to the 
employees was their safety and their individual safety on 
the site because of the incident which occurred. Further, 
the evidence is plain that the employees themselves had a 
bona fide belief tht their safety was in jeopardy. I am 
confirmed in that conclusion in that they remained on 
the site and that the meeting which they attended 
discussed safety and safety only. 

For those reasons an order will issue requiring 
payment of two hours' pay from 3.00 p.m. to 5.00 p.m. 
to employees employed by Thiess members of the 
Federated Engine Drivers' and Firemen's Union of 
Workers of Western Australia. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR105 of 1987. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant 
and Thiess Contractors Pty Ltd, Respondent. 
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Order. 
HAVING heard Mr K. Hubbard on behalf of the 
claimant and Mr M. Dodgson and with him Mr M.S. 
Atkinson on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Respondent pay its employees, who are 
members of the Applicant Union, two hours' pay to 
cover the period 3.00 p.m. to 5.00 p.m. on Monday 
16 February 1987. 

Dated at Perth this 13th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR857 of 1986. 

Between the Independent Schools Salaried Officers' 
Association of Western Australia, Industrial Union 
of Workers, Claimant and St Mary's Anglican 
Girls' School (Incorporated), Respondent. 

Before Commissioner G.J. Martin. 
The 27th day of January 1987. 

Mr I.J. Sands on behalf of the claimant. 
Mr R.H. Gifford on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties had not been resolved by 
conciliation at the conclusion of a conference held by me 
of representatives of the parties on the 8th day of 
December 1986 pursuant to section 44 of the Industrial 
Relations Act 1979. 

The claimant, on behalf of Mrs ... of... seeks an 
Order that the aforesaid Mrs ... be re-instated by 
the respondent in the calling of "House Mistress" 
and that her contract of employment be deemed to 
be continuous for all purposes thereof notwith- 
standing the termination of that contract of employ- 
ment by the respondent on the 14th day of 
November 1986 by the payment of moneys in lieu of 
notice and other entitlements then due, on the 
ground that such termination of the contract of 
employment was unjust. 

The respondent objects to the issuance of any 
such Order and denies wholly that the termination 
of the contract of employment was unjust. 

I heard the submissions of and the evidence adduced 
by the parties on the 12th and 20th days of January 1987 
and reserved my decision indicating that with the 
imminence of the new school year I would publish my 
decision and reasons therefor in writing as quickly as 
possible. I now do so dealing only with the essence of the 
matter of disagreement between the parties. 

The employee commenced employment with the 
respondent on the 21st day of February 1986 in the 
calling of "House Mistress", a position requiring the 
employee to reside in the school and supervise a section 
of the students in the boarding house. The contract of 
employment was not subject to the provisions of any 
industrial award or agreement made under the provisions 
of the Act. 

The employee had previous experience in such a calling 
in the previous year in a part-time capacity and has other 
relevant experience in dealing with young people in 
problem situations. 

Apart from some recent upsetting words to the 
Principal's Secretary, the employees performance had 
not prior to the following events, been questioned. 

On the 14th day of November 1986 the respondent 
terminated the contract of employment by the payment 
of six weeks' salary in lieu of notice and other moneys 
then due in accordance with the contract of employment 
between the employee and the respondent. 

That action was taken by the respondent as a result of 
an incident being reported to and investigated by the 
respondent's Principal, and which involved the employee 
as one of her duties, escorting two year eight and one 
year ten boarding students to Perth Airport on the 7th 
day of November 1986 and being responsible for seeing 
that those students boarded particular aircraft for a 
boarders' weekend holiday. 

In the course of that duty the employee smoked a 
cigarette in the immediate presence of the year ten 
student (the other students being within the vicinity), and 
allowed, if not encouraged, that student to also smoke a 
cigarette, which she had in her possession. That latter 
student had the permission of her parents to smoke and 
that was known to the employee. 

The employee knew she was not allowed to smoke in 
front of students and that smoking by boarding students 
would lead if detected to disciplinary action by the 
school. It crossed the employees mind at the time that 
"she had done the wrong thing" but she took no steps 
then or later to retrieve the situation. 

Those acts were considered by the respondent to be 
contrary to the rules of conduct permitted of the 
employee and the student. 

The arguments and evidence of the parties were 
directed towards those rules of conduct, the act of 
smoking by the employee and the student not being in 
dispute. 

Having analysed and considered the arguments, 
evidence and exhibits presented to me by the parties I 
concluded that the actions of the employee in the 
situation referred to were contrary to the acknowledged 
and accepted rules of conduct of a House Mistress whilst 
in charge of a boarding student and placed the year ten 
student in jeopardy. 

Whilst the employee may well in the circumstances 
then obtaining have re-acted instinctively in smoking and 
allowing the student to do the same, those acts have in 
my view irreparably impaired if not destroyed the bond 
of trust necessary between the employee and the 
respondent in their collective responsibility for the 
welfare of young persons entrusted to their care and 
supervision whilst absent from their parents and their 
homes. 

To that extent I do not consider that the respondent's 
decision to terminate the contract of employment was 
unfair or unjust. 

Accordingly I will not allow the claim and formally 
determine it by an Order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR857 of 1986. 

Between the Independent Schools Salaried Officers' 
Association of Western Australia, Industrial Union 
of Workers, Claimant and St Mary's Anglican 
Girls' School (Incorporated), Respondent. 

Order. 
HAVING heard Mr I.J. Sands on behalf of the claimant 
and Mr R.H. Gifford on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the claim herein be dismissed. 

Dated at Perth this 27th day of January 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR679 of 1986. 

Between Federated Liquor and Allied Industries 
Employees' Union of Australia, Western Australian 
Branch Union of Workers, Applicant and Observa- 
tion City Resort Hotel, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR707 of 1986. 

Between Maritime Workers' Union of Western Australia 
Union of Workers, Claimant and Australian Ship- 
building Industries (WA) Pty Ltd, Respondent. 

No. CR713 of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, Claimants 
and Australian Shipbuilding Industries (WA) Pty 
Ltd, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 31st day of October 1986. 

Mr W.T. Wood on behalf of the Maritime Workers' 
Union of Western Australia, Union of Workers. 

Mr E.B. Davey on behalf of the Amalgamated Metal 
Workers and Shipwrights Union of Western Australia. 

Mr J. McAuliffe on behalf of the Operative Painters' 
and Decorators' Union of Australia, West Australian 
Branch, Union of Workers. 

Mr T. Dobson on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: On the 9th day of October 
1986 the respondent terminated the contracts of employ- 
ment of a number of its employees on the ground of 
redundancy. 

The claimants contest the choice by the respondent of 
the employees so dismissed on the grounds of seniority, 
the fact that some of the employees so terminated were 
union representatives, one was terminated contrary to an 
agreement between one of the claimants and the 
respondent and that the reasons advanced by the 
respondent for the choice of some of the employees were 
unfounded. 

The claimants therefore seek the re-employment of 
those employees without any break in their continuity of 
employment. 

I was unable to effect a resolution of those matters of 
disagreement by conciliation at a conference of repre- 
sentatives of the parties held on the 17th and 21st days of 
October 1986 and thus heard the arguments and evidence 
of the parties on 27 October 1986 and reserved my 
decision. 

From the material presented to me I find that 
generally: 

1. The respondent had cause to reduce its manning in 
its drawing office, painting section and steel section. 

2. The respondent selected the employees to be 
retrenched in those areas according to the absenteeism 
and time keeping records of its employees and the work 
performance of employees as reported upon by the 
employees' supervisors. 

3. The respondent effected the retrenchments by the 
payment of moneys in lieu of notice and other moneys in 
accordance with the provisions of Clauses 6.—Contract 
of Service and 33A.—Redundancy of the "Metal Trades 
(General)" Award No. 13 of 1965 as varied (although 
that award does not apply to all of the employees 
concerned) at short notice. 

4. The respondent ignored and did not implement the 
views of the Commission in Court Session in matter No. 
394 of 1986 in that it did not engage in any prior 
consultation on its action with the employees or their 
representatives (see 66 WAIG p. 580 at p. 598). 

Upon the material presented to me upon the particular 
employees, the subject of the proceedings before me I 
concluded specifically that:— 

(a) Mr J. Boom — Fitter 
I was told that this person was in other employment. 

He did not attend the hearing. In that situation the 
reasons given by the respondent for his termination are 
not capable of being tested and the claim made on his 
behalf will be dismissed. 

(b) M.J. Parmenteer — Tradesman's Assistant 
This person could not be located by the claimants and 

thus did not attend the hearing. The claim made on his 
behalf is similarly dismissed. 

(c) Mr L. Spano — Tradesman's Assistant 
The claim made on this person's behalf was withdrawn 

during the proceedings. 

(d) Mr D. Muskroviski — Storeman 
This person was not nor is he eligible to be a member of 

any of the claimant organisations and I ruled that he 
could not be subject to these proceedings. 

(e) Mr W. Thomson — Trainee Draughtsman 
This person the claimants sought to add to the pro- 

ceedings but I ruled that he was not eligible to be a 
member of any of the claimant organisations and would 
have to take proceedings separate from these and I thus 
refused to add him to these proceedings. 

(f) Mr A. Blasikiewica — Tradesman's Assistant 
By evidence this person denied the allegations against 

him by the respondent and in the absence of hard 
evidence from the respondent and in view of the persons' 
length of service without previous discipline I find that 
his dismissal, was unjustified and unfair. Subject to the 
provisions of the minutes of the proposed Order to issue 
in determination of these matters of disagreement this 
person is to be re-employed by the respondent. 

(g) Mr G. Daglish — Tradesman's Assistant 
This person commenced employment on 24 March 

1986 and has been subject to difficulties arising from an 
accident sustained in the course of his employment with 
the respondent, despite being allocated to ' 'light duties''. 
He expresses a wish for office work. I find nothing 
untoward on his selection for retrenchment and dismiss 
the claim made on his behalf that he be re-employed. 

(h) Mr B. Sydserf — Spray Painter 
This person has been employed by the respondent 

continuously since 6 October 1983. It is his third period 
of work with the respondent since 1982. He is considered 
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to be a slow worker and less than competent by the 
respondent and I consider this to be due to an injury he 
sustained in the course of his employment: 

I do not consider his selection for retrenchment was 
due to his union activities and in any event this role 
provides him with no protection from dismissal when it 
comes to selecting people according to competence, 
experience and good application. 

However I do feel that his past record warrants further 
consideration and order that he be re-employed subject 
to the conditions set out in the minutes of the proposed 
Order provided that if he is unable to overcome the 
deficiencies in his ability to work to the satisfaction of his 
supervisors within one month of the date of that Order, 
the termination of his contract of employment by the 
respondent thereafter should not be the subject of any 
further disputation or claims on his behalf. 

(i) Mr M.S. Baddeley 
This person was employed as a spray painter and is a 

member of the Maritime Workers Union. He has worked 
with the respondent for a period of 12 to 18 months in 
1978 and 1981 and commenced his last period of employ- 
ment in October 1984. 

Mr Baddeley's attendance record (Exhibit 6) is not 
good, and from the evidence before me I gather the 
impression that his approach to his work is less than 
conscientious of recent times. 

The claimant's main defence of the retention of this 
person in preference to other painting employees is an 
agreement executed between it and the respondent in 
March 1981 (Exhibit C) and which allocates to its 
members the sole right to prepare and paint vessels under 
repair with a qualification in circumstances when repair 
or new vessel sections of the operation are idle. 

Mr Baddeley is the only full-time painter employed 
who is a member of that organisation — another 
employee, a leading hand painter is also such a member 
but I am told does not work at painting all the time. 

I consider that within the tenor of that agreement the 
respondent should have retained the services of Mr 
Baddeley. 

Should however his work performance and attendance 
lead the respondent to conclude in the future that he 
should not be retained it is open to it to replace him with 
another employee, a member of the Maritime Workers 
Union without objection from that organisation. 

The minutes of the proposed Order to be made in 
determination of these matters of disagreement now 
issue and may be spoken to by the parties if they so wish 
at a time to be arranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR707 of 1986. 

Between Maritime Workers' Union of Western Australia 
Union of Workers, Claimant and Australian Ship- 
building Industries (WA) Pty Ltd, Respondent. 

No. CR713 of 1986. 

Between Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, Claimants 
and Australian Shipbuilding Industries (WA) Pty 
Ltd, Respondent. 

Order. 
HAVING heard Mr W.T. Wood on behalf of the 
Maritime Workers' Union of Western Australia, Union 
of Workers, Mr E.B. Davey on behalf of the Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia, Mr J. McAuliffe on behalf of the 
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Operative Painters' and Decorators' Union of Australia, 
West Australian Branch, Union of Workers and Mr T. 
Dobson on behalf of the Respondent the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders: 

1. That the respondent shaU, within seven days of 
the date of this Order or such lesser period as may be 
agreed upon between the parties re-employ: 

Mr M.S. Baddeley 
Mr A.M. Blasikiewicz 
and 
Mr B. Sydserf 

in the callings within which they were employed 
immediately prior to the 9th day of October 1986. 

2. The contracts of employment of the persons 
referred to in subclause (1) of this Order shall be 
deemed continuous since their inception notwith- 
standing their termination by the respondent on the 
9th day of October 1986, for all purposes of the 
awards applicable to their employment and any 
other benefits to which those persons may be 
entitled under their contracts of employment with 
the respondent. 

3. The persons referred to in subclause (1) of this 
Order shall within seven days of the date of their re- 
employment by the respondent repay to the 
respondent all moneys paid to them by the 
respondent on the 9th day of October 1986 arising 
from the termination of their contracts of employ- 
ment, less the amounts which would have been paid 
to them for ordinary hours of work between the 9th 
day of October 1986 and the date of their re- 
employment. 

Dated at Perth this 5th day of November 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR355 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and M. Levi trustee for 
N.R. Payne, M.R. Payne, A.J. Payne and S.D. 
Payne trading as Ross Payne and Co, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 14th day of November 1986. 

Mr J. Gerritsen appeared on behalf of the Claimant. 
Mr A.J. Power (of Counsel) appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 44 of the Industrial Relations Act 
1979 the applicant seeks an order that the respondent 
pays to employees, whose contracts of employment were 
terminated by it on 30 May 1986 moneys which it 
described as "retrenchment pay" of two weeks' pay for 
each year of service and pro rata long service leave for 
lesser periods of service than those for which an entitle- 
ment arises pursuant to the Long Service Leave Clause of 
the applicable award, the Meat Industry (State) Award 
No. R9 of 1979 as varied. 

The respondent operates a rur;' abattoir which, prior 
to its appointment as the trustee in bankruptcy, had been 
a family business. On 11 October 1983 deeds of assign- 
ment were signed in respect of the business and from that 
time until the closure on 30 May 1986 it was operated by 



668 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 w.A.I.G. 

the trustee, not for the purpose of trading out of its 
financial difficulties, but to effect the orderly sale of its 
assets on a going concern basis. 

On or about 10 September 1983, the trustees' 
intentions were communicated to the workforce by Mr 
Ross Payne. According to the evidence the trustee asked 
Mr Payne to tell the employees that the appointment of a 
trustee was imminent because of the financial predica- 
ment in which the business found itself and that if they 
had the opportunity to find work elsewhere, then they 
should do so. The business continued to trade for over 
two years but at no time were the employees told that it 
was out of trouble and if expectations were raised on its 
future they were, on the submission of Mr Power, no 
more than vain hopes by the employees that their jobs 
may be saved. 

Both parties agree that the closure took place against 
the background of severe recession in the industry 
generally. The respondent agrees with the submission of 
the applicant that the redundancies in this case "are the 
result of that economic downturn in the industry" and 
are not as a consequence of new technology. The report 
on "Employment Prospects Bunbury Region" 
submitted as Exhibit G5, supports the views expressed by 
the parties when it rates the employment prospects of 
employees of the respondent as poor. 

These poor prospects would have had even greater 
impact if it had not been for the opening of a new 
operation at the abattoir. According to the submissions 
received, of the 25 persons involved in the closure, 18 
have obtained work at the abattoir. It should also be 
noted that only six employees gave evidence, the 
Commission having no evidentiary support before it of 
hardship alleged to have been suffered by the remaining 
19. 

The Commission was referred to a long line of 
decisions of this tribunal dealing with redundancy, 
commencing with Amalgamated Metal Workers and 
Shipwrights Union v. H. J. Ingle (Ingles Case) (59 WAIG 
400) and ending with Coventry Group v. Australian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers (Reillys Case) (66 WAIG 
843). The decisions canvassed included a case Mr 
Gerritsen said to be of fundamental importance, i.e. 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia v. Anchorage Butchers Pty Limited 
and Others (Termination, Change and Redundancy 
Case) (66 WAIG 580). The significance, it was 
submitted, was that the case established "new 
principles" to be applied to redundancy and that 
evolutionary change had overtaken what were described 
as the "old principles". This difference was said to be 
highlighted in Reilly's case where the "old principles" of 
length of service, likelihood of continuation of employ- 
ment, domestic situation, longer service leave and alter- 
native employment were read down in favour of a strictly 
prescribed payments scheme. 

In my view this submission fails to recognise the 
importance of statements of the Chief Commissioner in 
his decision in Reilly's case (supra) where he opines: 

Elaving outlined the arguments of the parties and 
having mentioned the line of cases decided by the 
Commission commencing with Ingles it appears to 
me that in the Commissioner's judgment the Federal 
yardstick was seen to be most appropriate in all of 
the circumstances and I see nothing untoward in 
that exercise of discretion. 
(Emphasis mine.) (66 WAIG 843 at 845.) 

Clearly the Chief Commissioner's approach was that 
in the absence of a prescription in the award, as was the 
situation at the time of the original hearing of Reilly's 
case, the Commission was entitled to exercise its 
discretion and select what it considered to be an 
appropriate bench mark. 

The award concerned in the instant case is the Meat 
Industry (State) Award No. R9 of 1979, it contains no 
prescription in respect to "termination change and 

redundancy", and the Commission in considering 
applications such as those currently before it can only do 
so on a case by case basis. When it determines such 
matters by the exercise of its discretion, it must be 
influenced by evolving standards, but it has a duty not to 
accept such standards uncritically. 

For instance in the Australasian Meat Industry Union 
v. Linley Valley Meats Pty Ltd (65 WAIG 1456) the 
Commission made an award involving payments of long 
service leave to employees on an equity basis because: 

... the work force genuinely believed that it had a 
guarantee of employment and it was prepared to 
make arrangements (with the employer) which have 
happened on very rare occasions in other places, 

and also because payments of a similar nature had been 
made to supervisors. This decision recognised the special 
circumstances of the case at Linley Valley and discretion 
was exercised in favour of the work force notwithstand- 
ing that the Commission commented on the general 
argument as follows: 

... I accept the argument of the Respondent that 
the industry... is in no different circumstances than 
those which led to the proceedings in 1980 as I 
accept the submissions in respect to changes in the 
award since then. If the argument was restricted to 
the same issues I would at this stage dismiss the 
application because in my view the industry has not 
changed in any sense . . . 

(65 WAIG 1456 at 1460.) 
The Commission has a duty to determine matters 

before it in accordance with the commands of section 26 
of the Industrial Relations Act 1979. In circumstances 
such as those of bankruptcy as related earlier in this 
decision the Commission is obliged to balance the 
interests of the applicants against those of the parties 
involved in the enterprise. 

The Commission was confronted with similar circum- 
stances to these in Australasian Meat Employees' Union 
v. Dodonia Investments Pty Limited (64 WAIG 1625) 
where Commissioner Martin cited the dicta of Fisher P. 
as it appears in 26 AILR NSW 216 at 190 as follows: 

My conclusion on the facts is that the employers' 
submission is essentially correct. The need to 
retrench arose out of the loss of, rather than the 
completion of, the contract and although in a 
recession every re-alignment of business interests 
may in some degree relate to economic 
circumstances there is really no evidence that in this 
case the advertisers' requirement of retendering with 
consequent loss of contracts was related to the 
effects of economic recession. 

I would distinguish this case from the more 
familiar case of termination of employment at the 
end of a contract — that is, when te work 
contemplated by the contract has run its course and 
reached completion. In such case, consequent 
dismissals may be two kinds, — the loss of employ- 
ment may be part of an ordinary and customary 
turnover of labour, or the employees may be 
retrenched because of the force of adverse economic 
circumstances restricting employment oppor- 
tunities. In such a case the termination of the 
contracts provides the occasion for rather than the 
cause of the dismissal. 

(26 AILR NSW 216 at p. 190.) 
Commissioner Martin found the "analogy quite 

apposite" and with respect so do 1. The relevant facts in 
this case are; the employer was a family business which 
ran into financial difficulties against the economic 
background of an industry in recession. In October 1983 
a trustee in bankruptcy was appointed. The trustee con- 
tinued to trade, but with the sole purpose of effecting an 
orderly sale of the assets of the business. Employees were 
informed of dire circumstances in which the business 
found itself and were advised to seek work elsewhere. 
Some employees declined offers of work arranged for 
them at other places in the hope that the company would 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 669 67 W.A.I.G 

recover and continue operations. By May 1986 the 
trustee had not been able to consummate a sale of the 
business, its financial problems had not been solved and 
it was closed. 

This is a case where the contracts of employment were 
terminated because adverse economic circumstances led 
to the closure of the respondent's business. It is similar in 
many respects to the situation described by Martin C. in 
the Dodonia Investments Case and which led him to 
conclude: 

. .. that the unfortunate circumstances leading to 
the termination of the employees contracts of 
employment do not justify or merit compensatory 
action by the employer. 

(64 WAIG 1625.) 
A similar conclusion is appropriate in this case and the 

application will be determined by an order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR355 of 1986. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and M. Levi trustee for 
N.R. Payne, M.R. Payne, A.J. Payne and S.D. 
Payne trading as Ross Payne and Co, Respondent. 

Order. 
HAVING heard Mr J. Gerritsen on behalf of the 
claimant and Mr A.J. Power (of Counsel) on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 14th day of November 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR586 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Wormald Security, 
Respondent. 

Before Mr Commissioner G.L. Fielding. 
The 25th day of November 1986. 

Mr J. Rodda appeared on behalf of the Applicant. 
Mr J. Stockden appeared on behalf of the 

Respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: The proceedings before the 
Commission have come by way of a compulsory 
conference originally sought by the Applicant Union in 
December last year concerning the alleged underpayment 
of certain benefits due to its member, Mr Van der Ven. 
Depsite inquiries by the Deputy Registrar in Karratha the 
matter could not be resolved. Thus in August it was 
referred to the Commission for arbitration and still it is 
that the parties cannot settle their differences. 

So far as is relevant, Mr Van der Ven was employed by 
the Respondent as a mobile patrol or security officer 
based in Karratha. From early in July 1985 he was 
employed in a casual capacity for approximately six 

weeks. On 11 September he was engaged in a permanent 
capacity. That was confirmed by a letter from the 
Respondent on that day which suggested his employment 
was to be on the terms provided by the Security Officers' 
Award. It is common ground that he left the 
Respondent's employ on 10 January 1986. 

The terms of the Reference say that the Union, which 
is the Applicant in these proceedings, contends on Mr 
Van der Ven's behalf that benefits previously accorded 
by Wormald Security to employees working under the 
same conditions as Mr Van der Ven should be paid to 
him. The Reference goes on to indicate that the Union 
claims the following unpaid benefits: 

(1) a rental subsidy of $47.00 per week; 
(2) a uniform allowance of $10.00 per week; 
(3) travelling allowance, day shift, use of motor 

cycle at 9.1 cents per kilometre, night shift, use of 
motor car at 36 cents per kilometre; and 

(4) travelling time of 40 minutes each way per 
shift. 

The Reference notes that items (3) and (4) relate to the 
period from 7 August to 10 December 1985 only whereas 
the other payments are for the period up to 10 January 
1986. The Reference also notes, as is a fact, that the 
Respondent denies each and every aspect of the claim. 

In fairness to the Applicant, as the matter has pro- 
ceeded it acknowledged that items (3) and (4) of the claim 
were in the alternative. It did not seek both. Secondly, 
the Applicant indicated that item (3) of the claim was 
based upon the provisions of Clause 25 of the Security 
Officers' Award, being Award A25 of 1981. If that is the 
case, then of course it is not a matter which falls within 
the province of the Industrial Commission but rather for 
the Industrial Magistrate to enforce the Award. Thus the 
Applicant did not press that matter. Likewise, I think it 
can be fairly said that the claim for travelling time was 
abandoned. So all that is left are the claims for rental 
subsidy and uniform allowance which have taken up the 
great bulk of these proceedings. 

In essence, the Applicant's case is that Mr Van der Ven 
ought to receive those benefits and has an entitlement to 
them because it is the custom and practice for all 
employees in this industry in the Pilbara, and more 
particularly for employees of the Respondent, to receive 
a rental subsidy of $47.00 a week and a uniform 
allowance of $10.00 a week. There should be no 
exception in the case of Mr Van der Ven. It should be 
inferred, as I understand it, that because of that custom 
and practice there were terms in his contract of employ- 
ment giving rise to those benefits. Secondly, the 
Applicant argues that Clause 23 of the Award contains a 
"no reduction" provision. To take away these benefits 
now without reference to the "Union is to reduce con- 
ditions of employment which have been established by 
custom and practice. Finally, the Applicant says so far as 
the rental subsidy is concerned, that on one occasion it 
was paid to Mr Van der Ven when he was working as a 
casual, which is to be taken as an indication that he had a 
contractual entitlement to it. 

The Respondent's case, in short, is that in or about 
June or July 1985 it decided for employees covered by 
this Award and not working on the Burrup Peninsula, 
that they would receive award benefits and award 
benefits only. The Respondent, of course, did not decide 
to make any changes in respect of existing employees — 
rather all new employees were to be employed on the 
basis of the Award and the Award only. It says that it 
employed Mr Van der Ven early in July on a casual basis 
as a Security Officer Mobile, in and around Karratha. He 
was dismissed on 17 July for a misdemeanour in the work 
place. Subsequently he was reinstated in his employment 
and continued as a casual until 15 September when he 
was offered "re-employment", to use the words of Mr 
Wheatley the Respondent's Manager, on a permanent 
basis expressly on the condition that he -was to be 
employed under the terms of the Award in question. The 
Respondent does acknowledge however, that its manager 
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and Mr Van der Ven discussed and agreed that he should 
in addition receive a $10.00 a day travelling allowance 
since he was required to go out of Karratha and do work 
for Cliffs Robe River Iron Associates at Wickham. 

The facts are not really in dispute and in my belief the 
claim proceeds on a false premise. The Reference 
suggests, and the Applicant argues, that its member 
should receive what other members in the Pilbara 
received. But the evidence before the Commission is that 
since at least July last year all new employees doing work 
in similar circumstances to Mr Van der Ven, that is, 
working away from the Burrup job, have not received a 
rental subsidy nor a uniform allowance. The Applicant 
has not adduced any evidence of anybody who has been 
engaged since July 1985 being paid the uniform 
allowance. Indeed all the evidence is that nobody who 
has been employed since that time has received that 
allowance. That was for the reason as indicated by Mr 
Wheatley whose evidence was not challenged, and I see 
no reason why it should not be accepted in toto, that the 
Respondent's policy was that the Award provisions only 
were to apply. All I can say is that the evidence is that 
since June or July 1985 that custom and practice has 
come to an end for its employees not working on the 
Burrup Peninsula and thus the Applicant cannot rely on 
it in the way in which it sought to do. 

There is a slight variation in respect of the rental 
subsidy, for during the first period of Mr Van der Ven's 
employment as a casual he was paid, it seems, a rental 
subsidy for the two weeks of employment up until the 
time of his dismissal for the misdemeanour. The 
Respondent's manager says that was an error and was 
not in effect intended to establish a condition of his 
employment. Furthermore, he says that no employees 
have been paid that allowance before or since who 
worked in similar circumstances to Mr Van der Ven. 
What is also of relevance is that when Mr Van der Ven 
was re-engaged as a casual after the misdemeanour he did 
not receive the subsidy which does give some support to 
Mr Wheatley's proposition that it was an error. He was 
not, of course, as I have indicated paid the uniform 
allowance which might also corroborate the version of 
Mr Wheatley. 

More significantly than all of that, was the fact that on 
or about 15 September Mr Wheatley indicated to Mr Van 
der Ven that he could have permanent employment. At 
that time they apparently only discussed and agreed that 
he would receive a $10.00 a day travel subsidy which is 
not now relevant to these proceedings. What is relevant is 
that that discussion was followed up with a letter from 
the Respondent which indicated that the company was 
prepared to offer him re-employment on the basis that he 
was to be employed at Karratha on "wages and 
conditions as per the Security Officers' Award". It is 
common ground that the Security Officers' Award does 
not include a rental subsidy or a uniform allowance. In 
the face of that I cannot see how the Applicant can now 
claim that Mr Van der Ven had as a term of his 
permanent employment an entitlement to receive either 
the rental subsidy or the uniform allowance. 

The Applicant suggests that the entitlement arises 
because of a no reduction provision in the Award. In my 
view what Mr Stockden has said about it is so obviously 
right that little or nothing more need be said of it other 
than to state that Clause 23 provides that "nothing 
contained in this award shall entitle an employer to 
reduce the wage of any officer who at the date of this 
award is being paid a higher rate of wage than the 
minimum prescribed for his or her class of work". At the 
date of the Award Mr Van der Ven was not being paid 
anything. He was not in the Respondent's employ and so 
the provision would not apply to the terms of his employ- 
ment. More than that, the reduction provision applies to 
"wages" and we are not now concerned with wages. 

Mr Rodda complains that the Respondent should have 
come to the Union before deciding to implement the 
policy of no over-award payments for new employees. 
That might well be sound industrial relations practice but 

it does not prevent it from establishing a contract of 
employment for new employees on the basis of that 
policy, as I suggest was done on this occasion. 

As to the travelling allowance claim, nothing need be 
said other than that the Applicant really seeks to base its 
claim on Clause 25 of the Award. That is something 
which cannot be relied upon on this occasion. I make no 
comment about it other than perhaps to say that the only 
evidence is that Mr Wheatley and Mr Van der Ven 
agreed, or at least seemed to agree, that $10.00 was the 
amount which he should be paid in respect of travelling 
but I do not wish to go further into that. The claim for 
travelling time in the end was not pursued. 

In the circumstances, for the reasons I have given, in 
my view the claim should be dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

IN KARRATHA. 
No. CR586 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Wormald Security, 
Respondent. 

Order. 
HAVING heard Mr J. Rodda on behalf of the Applicant 
and Mr J. Stockden on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Application be dismissed. 

Dated at Perth this 25th day of November 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR488 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch and Others, Applicants and West 
Australian Government Railways Commission, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 22nd day of August and the 16th and 13th days 

of November 1986. 

Mr R.C. Wells appeared on behalf of the Australian 
Railways Union of Workers, West Australian Branch 

Mr J. Sharp-Collett appeared on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia. 

Mr T.J. Cook appeared on behalf of the Australasian 
Society of Engineers, Moulders and Foundry Workers 
Industrial Union of Workers, Western Australian 
Branch 

Mr C. Mitsopoulos appeared on behalf of the Western 
Australian Government Railways Commission. 

Mr E.G. Brown appeared as an intervener on behalf of 
the Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

Reasons for Decision. 
THE COMMISSIONER: This is a section 44 (9) matter 
in which I am asked to make an Order on behalf of 
certain employees at Midland Railway Workshops 
regarding payment of disability allowances. These 
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allowances are the subject of an Order by the Commis- 
sion in Court Session issued on 20 June 1986 (66 WAIG 
1365 at 1367) and accordingly I approach the issues in 
dispute with the Commission's stated objects foremost in 
mind. 

Because of the decision I'm about to make I will not 
provide long and detailed reasons but I record neverthe- 
less that the respondent has vigorously opposed the 
union's claims throughout this case. 

The unions say that they wish to have the Order of the 
Commission in Court Session fine-tuned to overcome 
some inequities, but what they seek is quite radical 
including the virtual abolishment of the amount pre- 
scribed for group 1 classifications, resulting in a two 
group proposition in place of the three groups as now 
prescribed. Industrial unrest has already occurred and I 
accept that there is a level of dissatisfaction among 
employees, which raises the possibility of further 
industrial action. But if this is a factor to be accorded 
weight in my deliberations, I must also aknowledge that 
the respondent is also dissatisfied with the current state 
of affairs. Furthermore the respondent has complained, 
not without cause, that the onus in this case appears to 
have been reversed. 

In fairness to the respondent the decision of the 
Commission in Court Session has the stamp of finality 
about it, particularly as one member of the Commission 
was deputised to hear submissions on details raised by 
particular parties before the Order issued. Needless to 
say the onus does not change and the status quo forms 
part of the merit of the respondent's case. 

It must be emphasised that the Commission in Court 
Session based its decision largely on a report compiled by 
the Deputy Registrar concerning the allowances paid at 
Midland Workshops. This report known as the Pope 
report was commissioned by Johnson C. who was aware 
of the intractable nature of the problem concerning 
allowances at the workshops over a number of years. The 
adoption of the Pope report by the Commission in Court 
Session, therefore its credibility, requires that very 
substantial reasons be advanced before a decision is 
made which departs from its terms and recommenda- 
tions. However it is obvious to me that to grant the 
unions' claims would be tantamount to discounting a 
large part of the report and on the basis of the material 
before me, I am not prepared to do that. 

Whilst disabilities encountered by employees are 
justification for the allowances prescribed in the 
Commission's Order, the subject of compensatory 
payments for them is not satisfactorily dealt with by 
identifying disabilities and making superficial 
comparisons between them. In this respect and with 
regard for the overall context, I note the respondent's 
reference to a confusion between principles of ordinary 
work determination and the fixation of compensatory 
allowances, and I believe that an alteration of the present 
arrangements concerning payment of allowances 
without benefit of a full discussion on these principles, 
would create more problems than it would solve. In my 
opinion the unions have not discharged the burden upon 
them in this case and my decision is that the claims will be 
dismissed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR488 of 1986. 

Between Australian Railways Union of Workers West 
Australian Branch and Others, Applicants and West 
Australian Government Railways Commission, 
Respondent. 

Order. 
HAVING heard Mr R.C. Wells on behalf of the 
Australian Railways Union of Workers, West Australian 
Branch, Mr J. Sharp-Collett on behalf of the 
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Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, Mr T.J. Cook on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch and Mr C. Mitsopoulos on behalf of 
the Western Australian Government Railways 
Commission and Mr F.G. Brown as an intervener on 
behalf of the Electrical Trades Union of Workers of 
Australia (Western Australian Branch), Perth, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That this application be dismissed. 

Dated at Perth this 21st day of November 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR475 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Claimant and 
IHC Management Pty Ltd trading as "Agmaroy 
Hospital", Respondent. 

Before Mr Commissioner G.J. Martin. 
The 14th day of November 1986. 

Mr M.A. Jahn on behalf of the Claimant. 
Mrs P.E. Bentley on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties was not resolved by 
conciliation at a conference presided over by the 
Commission differently constituted, pursuant to section 
44 of the Industrial Relations Act 1979, on the 1st day of 
August 1986 

The Union claims that: 
The termination of employment of the employee 

Matron Dorothy Robartson was unfair and seeks an 
Order from the Commission directing the employer 
to offer the employee a fresh employment together 
with such compensation as is deemed to be 
appropriate. 

The employer denies the claim and objects to the 
Order as sought. 

I heard the arguments presented and the evidence 
adduced by the parties on the 3rd day of November 1986 
and reserved my decision. 

The matter of disagreement arose from the following 
sequence of events: 

The respondent purchased the hospital and took over 
its operations on and from the 1st day of July 1986. The 
employee (who had been employed by the outgoing 
employer since 1976) was the Director of Nursing at the 
hospital at that date and had been such since 1977. 

On Tuesday the 1st day of July 1986 the employee was 
informed by the respondent's manager of the hospital 
that her services were no longer required as she was to be 
replaced by a person of his own choice. The employee 
was "paid off" on the following Thursday. 

At that time the employee had nine years and nine 
months of service. 
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The respondent paid to the employee two weeks salary 
in lieu of notice [one week in excess of that provided in 
the relevant award, the "Nurses (Private Hospitals)" 
Award No. 1 of 1966 as varied — 46 WAIG p. 878], 
seven weeks annual leave (calculated to the date when it 
would have become due, November 1986) and moneys 
for long service leave as if the employee had completed 10 
years of continuous service. 

The employee told me that she would have liked to 
continue working for another four years albeit she is not 
obliged to work. She has a' physical disability which 
affects her ability to work as "a hands on nurse" and 
thus prefers the "administrative" duties of a Director of 
Nursing. 

The respondent offered the employee two alternative 
positions firstly as a Charge Sister at another of the 
respondent's hospitals close to Agmaroy Hospital which 
she refused because of her disability and later as Director 
of Nursing at that other hospital which she also refused 
because she did not feel that her position would be secure 
with the new employer and she believed that there was 
already a Director of Nursing at that hospital. 

She had applied unsuccessfully for two other positions 
elsewhere, one being a Deputy Director of Nursing and 
the other a Director of Nursing. 

The claimant argued that there was an obligation upon 
the respondent to continue the contract of service of the 
employee under the terms of purchase of the hospital and 
to give her a reasonable opportunity to demonstrate her 
capacity for her position under the new management. 

The terms of purchase were explained to me by the 
outgoing employer and state, as they relate to the 
employees employed by it: 

29. The purchaser agrees to take over and employ 
all staff of the said hospital currently employed by 
the vendor at the date of settlement. 

The claimant told me that it did not now seek the 
employee's re-instatement or re-employment but 
compensation in lieu thereof. 

It was the respondent's case that when it assumed the 
management role at the hospital it became apparent that 
it was not as financially efficient as was previously 
thought and that this was due to inaccurate accounting 
for costs which it had incurred and which was reflected in 
the level of subsidies payable to it by the Commonwealth 
Department of Community Services (Exhibit I). 

That state of affairs was in no way attributed to the 
employee but in order to have working with the 
respondent's manager a person who had worked with 
him for six or seven years in another hospital it was 
necessary to terminate the contract of service of the 
employee. 

I was also told by the respondent that the Director of 
Nursing position offered to the employee would have 
been vacated by the present part-time occupant to make 
room for the employee. 

The respondent submitted that the circumstances of 
the termination were bona fide commercial decisions and 
it had sought to alleviate the distress caused to the 
employee by the offers of alternative employment and 
the moneys paid to her in excess of the provisions of the 
award. 

It referred me to several cases determined in this 
Commission (56 WAIG p. 1572 at p. 1573, 63 WAIG p. 
1102 at p. 1103 and 63 WAIG p. 1344) to support its 
submission that the termination of the employee's 
contract of employment was not unfair. 

I conclude from the material before me that the action 
by the respondent in terminating the employee's contract 
of service was open to it in the circumstances and it's 
offers of relocation and the payments made by it to the 
employee were in accordance with existing rules of 
conduct. 

Accordingly I do not consider that that action was 
unfair and thus further compensation to the employee is 
not necessary. 

67 W.A.I.G. 

Whether or not the vendor has an action against the 
respondent under its conditions of sale is a matter for 
their respective legal advisers. 

The claim will be formally determined by an Order of 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR475 of 1986. 

Between the Royal Australian Nursing Federation 
Industrial Union of Workers, Perth, Claimant and 
IHC Management Pty Ltd trading as "Agmaroy 
Hospital", Respondent. 

Order. 
HAVING heard Mr M. A. Jahn on behalf of the claimant 
and Mrs P.E. Bentley on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the claim herein be dismissed. 

Dated at Perth this 14th day of November 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR487 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Charlie Carter Pty Ltd, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 2nd day of December 1986. 

Mr T.M. Bishop appeared on behalf of the Applicant. 
Mr R.H. Gifford appeared on behalf of the 

Respondent. 
Mr P. Cook, by leave, appeared on behalf of the 

Confederation of Western Australian Industry (Inc). 

Reasons for Decision. 
THE COMMISSIONER: This matter is before me for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Shop Distributive 
and Allied Employees Association of Western Australia 
(the union) asks that an order issue in respect of 
conditions regulating the employment of casual 
employees engaged by Charlie Carter Pty Ltd (the 
company) and the restoration of the practice whereby, 
subject to employee consent, the company deducts 
money equivalent to union subscriptions from the wages 
of its employees and forwards this money to the union. I 
think it is as well to mention at this stage that I became 
aware of great antagonism between the parties 
concerning both of the issues in contention during the 
conferences I conducted before the formal hearing 
began, and I was further reminded of the strength of 
these feelings during the hearing. 

The issues have their genesis in decisions regarding a 
policy of employing casuals made by the company in 
1965. Upon learning of this policy, the union made 
unsuccessful representations to the company based on its 
desire that the company should not proceed with its 
plans. In its attempt to achieve its own policy objective, 
the union sought an interpretation of the relevant 
provisions in the Shop and Warehouse (Wholesale and 
Retail Establishments) State Award No. 32 of 1976 (see 
66 WAIG 245). The true meaning of the award was 
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declared to be as the company had interpreted and 
applied it and the union then asked the Full Bench to set 
that declaration aside (66 WAIG 1014). 

In March 1986, after invoking the appeal proceedings, 
but before the result of that appeal was known, the union 
distributed a circular amongst its members employed by 
the company. This circular contained statements highly 
critical of the company alleging that its employment 
policy was based on a desire to take advantage of cheap 
junior casual labour, thereby avoiding the responsibili- 
ties that go with employing permanent staff. The 
company then withdrew the practice of deducting union 
contributions from the employees' pay on behalf of the 
union claiming that the conduct of the union justified its 
actions. 

As time went by the union applied direct forms of 
industrial action against the company and the company 
countered by taking action for damages against the 
union in the Federal Court. The union produced material 
in connection with the company's action in that court 
and criticised certain statements made therein. The 
object of that criticism was to have me believe that little 
or no reliance could be placed on statements made by 
company staff members when it came to the company 
criticising the union. I say nothing about the unions 
allegations in these respects; however, I do believe that 
the action taken by the company in the Federal Court 
assists me in deciding probabilities in connection with the 
case on the second part of the union's claim. 

It is part of the union's argument that the Common- 
wealth and State Tribunals have followed a policy of 
discouraging part-time and casual employment by 
erecting their awards on principles that enshrine full-time 
employment as the normal and desirable state of affairs 
throughout industry. Obviously this principle is a point 
of fundamental importance in the union's case, and it 
was supported by reference to a number of cases of early 
and recent times commencing with the decision of 
Higgins J. in Timber Industry Workers v. John Sharp 
and Sons Ltd (14 CAR 811). The union contends that the 
line of decisions reveals a trend that preserves the 
principle in the Timber Industry case. Thus it is suggested 
that the positive social and industrial benefits of full-time 
employment are of such importance as to allow casual 
employment only if it is strictly and severely regulated — 
as in the claim now under consideration. 

The union pressed its point with submissions and 
printed material showing that its policy is consistent with 
the sentiments expressed by the tribunals in the decisions 
referred to. I take this line of submission as being by way 
of contrast with the union's perception of the company's 
policy of employing casuals based purely on company 
convenience and the pursuit of higher profit. I am also 
told by the union, and it is not challenged, that this 
company alone has taken advantage of the casual worker 
provisions in the award to such a significant extent, the 
implication being that the company's actions can be 
contrasted with the lack of action on the subject by the 
generality of companies regulated by the award. 
Apparently, as I understand the union's argument, these 
companies are content to observe employment practices 
consistent with establishment principles and their 
conduct in this respect is evidence for the proposition 
that the policy adopted by the respondent company is not 
likely to be justified by its claims made about the 
demands by customers at different times of the day. I 
take the union's point to be that if the company was 
serioues it is most likely that other companies would have 
experienced the same demands, but this does not appear 
to be the case. 

I have given much thought to the principle relied on by 
the union and the arguments in support of its application 
in the present case. However, I am not convinced that the 
principle carries the force that the union would have me 
believe it carries when applying it to the circumstances of 
this case, involving as it does only one company. Indeed, 
I think that it must give way to the arrangements allowed 
by the award as it has been formally construed. The 

underlying fact is that the company has availed itself of 
its award rights and this is a point of substantial merit in 
its case, so obvious that it goes without saying. 
Moreover, the characteristic feature of the casual 
workers provision is that an employee may be dismissed 
at any moment without notice. But this feature has 
always been part of the award provision, while the 30 
hours per week limitation has been more recently added. 
The point of this being that the clause has been developed 
to its present form irrespective of a general principle 
regarding a national preference for full-time employ- 
ment of the maximum number of employees throughout 
industry. Accordingly, it is open to be strongly inferred 
that the general principle does not have the significance 
in the retail industry in Western Australia as it may have 
in other industries. That is how I interpret Mr Gifford's 
argument regarding the relevance of the current 
provision in the award and I must say that I find it 
equally as compelling as the argument for the union on 
principle. 

The upshot of this conclusion is that the claim for 
conditions to regulate the employment of casuals by the 
company is to be decided on the balance of merit 
according to the evidence before me and the question is 
whether the company is being unfair or unreasonable by 
employing casual employees to the extent that it does. 

I have weighed the oral and documentary evidence 
tendered on behalf of both parties. 1 acknowledge that 
some employees, perhaps most of them, have preference 
for permanent full-time employment. However, by 
themselves employee preferences are not grounds for 
holding that employees' current employment circum- 
stances are unfair or unreasonable. I am also obliged to 
take the company's interests into account. I find, that on 
balance, it is now shown that casual employees are 
employed in circumstances that are unfair or unreason- 
able to them. On a wider view of reasonableness, which 
includes a consideration of the union's interests, I think 
the crucial factor is the statistical information contained 
in Exhibit 9. It is shown that the percentage distribution 
between full-time, 30 hour casual and casual late night 
trading and Saturday employees was 42, 26.3 and 31.7 at 
October 1985 and 39, 30 and 31 at September 1986.1 was 
told by the witness for the company that the percentage 
figures for the latter period occur as a result of ordinary 
forces and not according to predetermined targets. I am 
left with the clear impression that the company has 
achieved a satisfactory balance between the categories of 
employees during a period of ordinary trading 
circumstances and that it is highly unlikely that the 
balance achieved will be varied to any significant degree 
in future. I have no real evidentiary basis for holding that 
the company is unreasonable in maintaining a policy 
based on the percentage distributions shown in the 
exhibit and provided they remain unchanged, I do not 
think the interests of the union will be damaged or 
threatened. My conclusion on this part of the union's 
claim is that a case has not been made and the claim will 
be dismissed. 

Other respondents to the award represented by the 
Confederation of Western Australian Industry were 
granted leave to intervene in these proceedings. They 
supported the company's case on the grounds that an 
order in the union's favour would effectively supplant 
the current casual worker provisions in the award. 

The interveners will find some comfort in my finding 
thus far. However, they should not see them as some 
kind of licence for introducing new and radical employ- 
ment policies irrespective of the union's concern for 
employees' interests. I trust that is not their intention, 
but I feel the need to sound a note of caution because I 
have sensed a degree of tension between the union and a 
number of the respondents to the award lately that 
should be overcome as quickly as,possible. I think that by 
emphasising that this is a case between the union and one 
company in very special circumstances, I shall do 
something to help the union and the interveners in their 
industrial relations. 
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Moreover, as indicated earlier in these reasons, the 
union has no problem with the employment policies of 
the interveners at the moment. Indeed, it sought to 
impress me with explanations of willingness on the part 
of large retailers to abandon decisions to employ casuals 
following amicable discussions. These explanations 
reveal a laudable state of affairs entirely in keeping with 
the objects of the Act that should be encouraged. They 
also imply that the union would have great difficulty in 
convincing the Commission to amend the award in the 
event that an application is made to modify the rights of 
employers generally to employ casual labour. That is to 
say, whereas on its face, the award is a threat to the 
principle espoused by the union in this case, in general 
common sense and fair dealing has prevailed in the 
industry, thus making an amendment to the award 
unnecessary. On the other hand, in Application No. 931 
of 1986 currently being dealt with by the Commission, 
the parties to the award have agreed to its amendment by 
the insertion of provisions that require employers to 
advise the union of changes in "the composition 
operation or size" of the workforce. These provisions 
also commit employers to discussing proposed changes- 
with the union and giving prompt consideration to the 
matters it may raise in the interest of employees. OveraO I 
do not think my decision in this matter should concern 
the interveners one way or the other. 

Finally, the company should take particular notice of 
my expectation that the present composition of its 
workforce is not likely to change. When the award is 
amended, the context will differe considerably from that 
which has surrounded the dispute giving rise to this 
hearing. If the company should contemplate further 
changes to its employment policy, it should give 
particular considerations to its position viz a viz the 
union in the light of these new award provisions. I also 
observe that whereas the union's evidence in this case was 
not strong enough to carry the day, on a future occasion 
it might be different. A datum point has been established 
on the company's evidence and this will be important in 
any future disputed case. 

I turn now to the claim for restoring the practice of the 
company deducting the equivalent of union 
contributions from employees' wages (the practice). The 
relevant part of the definition of industrial matters 
contained in the Act refers to "the restoration of a 
practice ..." from which it follows that no industrial 
matter arises unless a practice has been discontinued. 
Moreover, when considering a claim for restoration the 
Commission should exercise care to ensure that it is the 
discontinued practice in all of its substantial respects that 
is being restored, lest jurisdictional problems arise. 
Given that there are no such problems, it appears that the 
mere discontinuance of a practice is sufficient ground to 
establish jurisdiction in a particular case. The reasons for 
the discontinuance are of no consequence for purposes 
of jurisdiction, nor does it matter that the practice has 
been discontinued by a union or an employer. 

The essence of the union's argument is that the 
practice should be restored by the Commission's order, 
because its withdrawal by the company is an unfair, 
unreasonable and punitive reaction to legitimate activity 
on the part of the union undertaken in the interests of its 
members. The company asserts that withdrawal of the 
practice was a matter for its discretion. It claims that the 
practice was fairly and reasonably withdrawn, because 
the union circulated a document containing provocative 
and misleading statements about the company, and that 
by circulating this document amongst company 
employees the union was attempting to undermine the 
employer/employee relationship. 

No points of jurisdiction were raised, nor was there 
anything said in the company or union cases to suggest 
that I was being asked to make an order that would add 
or subtract from the previous practice. 

Industrial common sense tells me that the practice 
came about by agreement. I think it is most unlikely that 
it was introduced originally solely on the company's 

initiative. Of course it is also unlikely that the company 
would have agreed to introduce the practice without 
some benefit for itself, but if that benefit was that the 
union would not indulge in any form of industrial action 
against the company I was not told about it. For these 
reasons I am not impressed with the proposition that the 
practice can be withdrawn at the company's discretion. 
That seems to imply that the union has lost a privilege 
rather than being deprived of something that it might 
validly expect to continue because of an agreement. In 
my opinion, the company having withdrawn the practice 
is required to show that its action was justified in all of 
the circumstances. 

I note that the practice still applies to other unions with 
members employed by the company and the company 
does not claim that if the practice is totally restored, it 
will be inconvenienced administratively. 

In the circular dated 24 March 1986, the union was 
fullsome in its criticism of the company. The company 
appears to have been particularly upset with the 
following passage from the circular when deciding upon 
its course of action:— 

The SDA believes the action of Charlie Carter's 
management is having and ripping off so many 
casuals is disgraceful and a throwback to the days of 
Dickens. 

With hindsight the company is also able to say that the 
premise on which the union launched its criticism in the 
circular was proven false by the decision of the Full 
Bench following the appeal hearing. This may appear to 
show that because the company was eventually proven 
correct with regard to the meaning of the award it was 
also shown to be the reasonable party throughout the 
dispute and that it would have been most reasonable in 
making its decision about the union's motives — these 
motives being, as I have said, to undermine the 
employer/ employee relationship. 

Industrial campaigns, irrespective of the industry in 
which they are conducted, are notoriously based on. 
allegations of unfair employment practices and employee 
exploitation, sometimes even vindictiveness. There is 
nothing unusual about unions appealing to their 
members to take action against their employers in order 
to achieve some objective considered worthwhile and in 
the employee's interests; often employees take strike 
action because of what they have been told. But the 
objective is never to destroy the ongoing relationship 
between employer and employee, and I am not prepared 
to hold that the union had that objective in mind when it 
distributed the circular. Indeed, there is strong evidence 
for the view that notwithstanding the vigour with which 
the union was conducting the campaign, it was also 
anxious to establish the best possible future relationship 
with the company and this is hardly a basis for saying 
that it wanted to destroy the relationship between the 
company and its employees. In this respect I reproduce in 
full the text of a letter dated 11 March 1986 and tendered 
as the company's Exhibit C. This letter from Mr J. 
Bullock of the union addressed to the company's Deputy 
Managing Director reads as follows:— 

I have recently been transferred to Western 
Australia from the Federal office of our union to 
assist the Secretary, Mark Bishop in budding the 
union in this State and in improving the quality of 
industrial elations here. It was soon apparent to me 
that the relationship between the union and Charlie 
Carters was an extraordinarily low ebb characterised 
by suspicion, misunderstanding and misrepresenta- 
tion. As nothing is to be gained by either party in 
perpetuating the current unsatisfactory situation, I 
approached Mr Cameron of your company in an 
effort to set aside old differences and establish a 
fresh foundation for the future. While our 
conversation was a cordial one, Mr Cameron 
informed me that matters of industrial relations 
policy were determined by the Board and being 
clearly defined allowed him no room to amend 
current practices. He suggested that if I wanted to 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 675 

take the matter further, it would be appropriate to 
write to you. I write therefore with the aim of 
establishing a better understanding by each side of 
the needs and aims of the other and to ask for the 
opportunity of meeting with yourself and the other 
members of your Board to establish a more sound 
basis for our future work together. It is naturally my 
hope that a convenient time for such a meeting 
could be found in the near future. I trust that you 
share my concern for industrial harmony and will 
address this matter as one of urgency. 

An entry was made on this letter by a company 
representative and dated 12 March 1986. It read as 
follows:— 

Rang Bullock and advised that as court case 
pending (i.e. casuals), not appropriate at this time. 

No meeting between the union and the company did 
take place and the circular dated 24 March 1986, was said 
by the company to be the last straw. However, Mr 
Bullock's letter refers to a bad relationship characterised 
by "suspicion, misunderstanding and 
misrepresentation" which is not to say that all these 
things were on the union's side only. Indeed I think that 
would be absurd. It is far more likely that when Mr 
Bullock's letter was written both sides were equally 
suspicious of each other, equally responsible for the bad 
state of the relationship and capable of hurting each 
other if the opportunity presented itself. In this context 
as much responsibility rested on the company to retrieve 
the situation as rested on the union. 

In my opinion it would be patently unfair to ascribe to 
the union the motives abstracted by the company from 
the union's circular. To do so would be tantamount to 
absolving the company from all blame in a situation that 
worsened over time and would allow a reprisal against 
the union based on convenience alone. 

My decision is that an order will be made in the terms 
claimed by the union. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR487 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Charlie Carter Pty Ltd, Respondent. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the Shop, 
Distributive and Allied Employees' Association of 
Western Australia, Mr R.H. Gifford on behalf of 
Charlie Carter Pty Ltd and Mr P. Cooke by leave, on 
behalf of the Confederation of Western Australian 
Industry (Inc), I, the undersigned member of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred upon me by the 
Industrial Relations Act 1979, do hereby order:— 

1. That the claim by the Shop, Distributive and 
Allied Employees Association of Western Australia 
for an order to regulate the employment of casual 
employees by Charlie Carter Pty Ltd, notwithstand- 
ing the provisions of the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
No. 32 of 1976 is dismissed. 

2. Deduction of union subscriptions: 

(2) Charlie Carter Pty Ltd shall commence 
deduction of subscriptions from the first full 
pay period following receipt of a completed 
payroll deduction authority card and continue 
deducting throughout the employee's period of 
employment until the authority is cancelled in 
writing by the employee. 

(3) The Shop, Distributive and Allied 
Employees Association of Western Australia 
shall advise Charlie Carter Pty Ltd, in writing, 
of the level of union subscriptions to be 
deducted. Charlie Carter Pty Ltd shall 
implement any change to union subscriptions 
no later than one month after being notified by 
the Association except where the Association 
nominates a later date. 

(4) Charlie Carter Pty Ltd shall forward 
contributions deducted together with support- 
ing documentation to the Shop, Distributive 
and Allied Employees Association of Western 
Australia on a monthly basis. 

Dated at Perth this 26th day of February 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

UNIONS — 
Application for alteration 

of rules — 

No. 364 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Shop, 
Distributive and Allied Employees' Association of 
Western Australia for alteration of its rules. 

Decision. 

HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 4 and 6 of 
the registered rules of the applicant union in the terms of 
the application as filed on 6 April 1987. 

Dated at Perth this 23rd day of April 1987. 

T. POPE, 
Deputy Registrar. 

(1) Charlie Carter Pty Ltd of 294 Aberdeen 
Street, West Perth, shall deduct union 
subscriptions as equal amounts each pay period 
for persons who fill out an application form for 
membership of the Shop, Distributive and 
Allied Employees Association of Western 
Australia and a payroll deduction authority. 
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CONFERENCES — Notation of — 

PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Amalgamated Metal 
Workers Union 

Dampier Salt 
(Operations) 
Pty Ltd 

C165 of 1987 
Gregor C. 

07/04/87 Dispute re: payment 
whilst stood down and 
withdrawal of 
disciplinary letters 

Concluded 

Amalgamated Metal 
Workers Union 

Goldsworthy Mining 
Ltd 

C436 of 1986 
Gregor C. 

16/03/87 Dispute over working 
overtime in lube bay 
at Shay Gap 

Concluded 

Amalgamated Metal 
Workers Union and 
Others 

Fremantle Port 
Authority 

C104 of 1987 
Martin C. 

18/02/87 Dispute re: Telephone 
Allowances 

Concluded 

Amalgamated Metal 
Workers Union 

Hamersley Iron 
Pty Ltd 

C200 of 1987 
Coleman C. 

07/04/87 Dispute re: dismissal Concluded 

Amalgamatd Metal 
Workers Union and 
Others 

Robe River Iron 
Associates 

C1 of 1987 
Collier C.C. 

07/01/87 
28/01/87 
20/02/87 

Dispute over Commission 
motion re industrial 
disputation 

Concluded 

Amalgamated Metal 
Workers Union and 
Others 

Robe River Iron 
Associates 

C612 of 1986 
Gregor C. 

09/09/86 
22/09/86 
23/09/86 
25/09/86 

Harassment and victim- 
isation of workers 

Concluded 

Amalgamated Metal 
Workers Union and 
Others 

Westrail C140of 1987 
Salmon C. 

17/03/87 Dispute over demarcation Referred 

Association of Draughting, 
Supervisory and 
Techmcal Employees 

The Minister for 
Water Resources 

C462 of 1986 
Salmon C. 

10/07/86 Dispute re: Workers 
Grading 

Concluded 

Association of Draughting, 
Supervisory and 
Technical Employees 

Mt Newman Mining 
Co Pty Ltd 

C14 of 1987 
Gregor C. 

03/03/87 Dispute re: shift 
penalties 

Referred 

Association of Draughting, 
Supervisory and 
Technical Employees 

Superweld Olympic 
JV Pty Ltd 

0163 of 1987 
Salmon C. 

28/04/87 Dispute re: dismissal of 
a worker 

Concluded 

Australian Workers Union Cockburn Cement 
Ltd 

C432 of 1986 
Salmon C. 

14/11/86 Claim for increased 
wages and award 
provisions 

Referred 

Australian Workers Union C.Y. Chin Pty Ltd C369 of 1985 
Johnson C. 

18/09/85 Non-payment of wages Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C182of 1987 
Coleman C. 

02/04/87 Dispute re: dismissal Concluded 

Australian Workers Union Hamersley Iron 
Pty Ltd 

C551 of 1986 
Coleman C. 

15/04/87 Dispute re: use of radios 
in trucks 

Concluded 

Bakers, Pastry Cooks and 
Confectioners Union 

George Weston Foods 
trading as Tip Top 
Bakeries 

C607 of 1986 
Salmon C. 

05/12/86 Impending strike action Concluded 

Builders Labourers 
Federation 

Liva Contracting C882 of 1986 
Negus C. 

09/12/86 
18/12/86 

Bans on overtime Referred 

Builders Labourers 
Federation and 
Another 

Master Builders 
Association 

C189 of 1987 
C241 of 1987 
Halliwell S.C. 

04/05/87 Dispute re $52.00 pay 
claim 

Resolved 
Concluded 

Builders Labourers 
Federation 

Multiplex Construc- 
tions Pty Ltd 

CUS of 1987 
Halliwell S.C. 

No con- 
ference 

held 

Strike over grievances Withdrawn 

Building Workers 
Industrial Union 

Bristile Limited C175 of 1987 
Coleman C. 

16/04/87 Dispute re: payments 
provided in the award 

Concluded 

Clothing and Allied Trades 
Union 

Vera Bena trading as 
Anna Vera Clothing 
Manufacturer 

C821 of 1986 
Kennedy C. 

19/11/86 Dismissal of a worker Concluded 

Federated Engine Drivers 
Union 

Goldsworthy Mining 
Ltd 

C176 of 1987 
Gregor C. 

27/03/87 Allocation of housing Concluded 

Federated Engine Drivers 
Union 

Purcell Crane Hire C565 of 1986 
Halliwell S.C. 

25/08/86 Claim for a disability 
allowance 

Concluded 

Federated Engine Drivers 
Union 

Transfield (WA) 
Pty Ltd 

C255 of 1986 
Halliwell S.C. 

— Site allowance Withdrawn 

Julie Grigo Peppers Coffee 
Lounge (H. and J. 
Macrae Proprietors) 

ClOOof 1987 
Salmon C. 

02/04/87 Dispute re: unfair 
dismissal 

Concluded 

Meat Industry Employees 
Union 

Meat and Allied 
Trades Federation 
of Australia 

C626 of 1987 
Gregor C. 

10/12/86 
28/04/87 

Dispute re: Tunnel 
Boning Allowance 

Concluded 

Meat Industry Employees 
Union 

Metro Meat Ltd C860 of 1986 
Gregor C. 

10/12/86 Claim for payment for 
additional work 

Concluded 

Meat Industry Employees 
Union 

WA Meat 
Commission 

C627 of 1986 
Gregor C. 

10/12/86 
28/04/87 

Dispute re: Tunnel 
Boning Allowance 

Concluded 
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PARTIES 
NUMBER — 

COM- 
MISSIONER 

DATE MATTER RESULT 

Meat Industry Employees 
Union 

WA Meat 
Commission 

C72 of 1987 
Gregor C. 

09/03/87 
08/04/87 

Dispute re: Claim for 
Overtime Rates 

Concluded 

Merchant Service Guild 
Union 

Fremantle Port 
Authority 

C95 of 1987 
Martin C. 

03/03/87 Dispute re: Annual Leave 
Conditions 

Concluded 

Miscellaneous Workers 
Union 

Ascot Veterinary 
Hospital 

C185 of 1987 
Gregor C. 

03/04/87 Dispute re: Dismissal of 
Worker 

Referred 

Sean Liam O'Grady Richard Stanger 
trading as Bed Shed 
Melville 

C84 of 1987 
Salmon C. 

11/03/87 Unfair Dismissal — 
Outstanding Wages 

Concluded 

Printing and Kindred 
Industries Union 

West Australian 
Newspapers Ltd 

C194 of 1987 
Negus C. 

03/04/87 Dispute over Application 
of Award Provisions 
for Public Holidays 

Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Lighthouse Chemists C153 of 1987 
Salmon C. 

27/04/87 Dispute re: Dismissal of 
a worker 

Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Parry's C206 of 1987 
Salmon C. 

16/04/87 Dispute re: Dismissal of 
a worker 

Referred 

State School Teachers 
Union 

Hon Minister for 
Education 

TC2 of 1987 
Martin C. 

07/04/87 Dispute re: non-payment 
of salary 

Concluded 

Timber Industry Industrial 
Union of Workers 

Amalgamated Timber 
Products 

C128 of 1987 
Salmon C. 

09/03/87 Dispute re: Unfair 
Dismissal 

Referred 

PROCEDURAL DIRECTIONS 

AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1252 of 1986. 

Between George Weston Foods Ltd trading as Tip Top 
Bakeries, Applicant and West Australian Bakers 
Pastrycooks and Confectioners Union of Workers, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 42 of 1987. 

Between Ron and Sheila's Introductions, Applicant and 
Lisa Quain, Respondent. 

Direction and Order. 
WHEREAS an application was made by Frederick 
George Southwell on behalf of the applicant in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 

Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order — 

That the Respondent give discovery of and 
produce for inspection by the Applicant all 
documents in her possession or control relevant to 
or containing anything relative to the matters in 
issue in proceedings in matter No. 848 of 1986 
within 14 days of this date. 

Dated at Perth this 17th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 166 of 1987. 

Between the Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Applicant and Swan Brewery Co Limited, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 24th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 271 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 255 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the West 
Australian Government Railways Commission in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex pane before me, I, 
the undersigned Commissioner pursuant to the powers 
conferred upon me under the Industrial Relations Act 
1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 271 of 1987, its accompanying 
statement and this order on the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, respondent, with respect to the claim in 
matter No. 255 of 1987. 

2. That an answer to the claim in matter No. 255 
of 1987 filed with the Commission on 13 March 1987 
shall be lodged with the Commission and a copy 
thereof served on the applicant by 4.00 p.m. Friday 
27 March 1987. 

No. 278 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 277 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Lorraine Elsie 
Morgan in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Commis- 
sioner pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 278 of 1987, its accompanying 
statement and this Order on Gordon Ross Payton, 
trading as Payton Finance. 

(2) That an answer to the claim in matter No. 277 
of 1987, lodged with the Commission on 19 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within 14 days 
from the date upon which the documents mentioned 
in (1) above are served on Gordon Ross Payton, 
trading as Payton Finance. 

Dated at Perth this 24th day of March 1987. Dated at Perth this 26th day of March 1987. 

(Sgd.) O.K. SALMON, 
Commissioner. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 276 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 275 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Pauline Jill 
Clifton in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

No. 292 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 291 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Leighton/TKK 
Joint Venture in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Senior 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct:— 

1. That the applicant shall forthwith serve a copy 
of Application No. 292 of 1987, its accompanying 
statement and this order on the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia. 

(1) That the applicant shall forthwith serve a copy 
of Application No. 276 of 1987, its accompanying 
statement and this Order on Gordon Ross Payton, 
trading as Payton Finance. 

(2) That an answer to the claim in matter No. 275 
of 1987, lodged with the Commission on the 19th 2. That an answer to the claim m matter No. 291 
day of March 1987, shall be lodged with the of 1987 lodged with the Commission on the 23rd day 
Commission and a copy thereof served on the of March 1987, shall be lodged with the Commission 
applicant within 14 days from the date upon which and a copy thereof served on the applicant by 2.00 
the documents mentioned in (1) above are served on p.m. on the 25th day of March 1987. 
Gordon Ross Payton, trading as Payton Finance. 

Dated at Perth this 24th day of March 1987. 
Dated at Perth this 26th day of March 1987. 

(Sgd.) G.G. HALLIWELL, 
(Sgd.) S.A. KENNEDY, [L.S.] Senior Commissioner. 

[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 316 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 315 of 1987 is to be filed in the 
Commission. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 320 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 319 of 1987 is to be filed in the 
Commission. 

WHEREAS an application was made by Stanley Charles 
Chase in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex pane 
before me in Chambers, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 316 of 1987, its accompanying 
statement and this Order on DTX Australia 
Limited. 

(2) That an answer to the claim in matter No. 315 
of 1987, lodged with the Commission on the 27th 
day of March 1987, shall be lodged with the 
Commission and a copy thereof served on the 
applicant within seven days from the date upon 
which the documents mentioned in (1) above are 
served on DTX Australia Limited. 

Dated at Perth this 31st day of March 1987. 

WHEREAS an application was made by Raymond 
Smith in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 320 of 1987, its accompanying 
statement and this Order on DTX Australia 
Limited. 

(2) That an answer to the claim in matter No. 319 
of 1987, lodged with the Commission on 27 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within seven 
days from the date upon which the documents 
mentioned in (1) above are served on DTX Australia 
Limited. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

(Sgd.) S.A. KENNEDY, 
Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 318 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 317 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by John King in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Commissioner pursuant to 
the powers conferred on me under the Industrial 
Relations Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 318 of 1987, its accompanying 
statement and this Order on DTX Australia 
Limited. 

(2) That an answer to the claim in matter No. 317 
of 1987, lodged with the Commission on 27 March 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant within seven 
days from the date upon which the documents 
mentioned in (1) above are served on DTX Australia 

Dated at Perth this 31st day of March 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 325 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 324 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Leighton/TKK 
Joint Venture in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Senior 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct:— 

(1) That the applicant shall forthwith serve a copy 
of Application No. 325 of 1987, its accompanying 
statement and this Order on the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

(2) That an answer to the claim in matter No. 324 
of 1987, lodged with the Commission on the 30th 
day of March 1987, shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 2.00 p.m. of the 31st day of March 
1987. 

Dated at Perth this 30th day of March 1987. 
(Sgd.) S.A. KENNEDY, 

[L.S.] Commissioner. (Sgd.) G.G. HALLIWELL, 
[L.S.J Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 376 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application to shorten the time in 
which an answering statement to Application No. 
375 of 1987 is to be filed in the Commission. 

WHEREAS an application was made by Peters (WA) 
Limited, Wesfarmers Limited and Capel Dairy 
Comppany (WA) (hereinafter referred to as the 
applicants) in accordance with the Industrial Relations 
Act 1979 and whereas I made such enquiries as I 
considered appropriate in the circumstances of the case; 
Now, I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission pursuant to 
the powers conferred upon me under the Industrial 
Relations Act 1979 do hereby order and direct: 

1. That the applicants shall forthwith serve a copy 
of Application Nod. 375 and 376 of 1987, their 
accompanying statements and this Order on the 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch 
(hereinafter referred to as the respondent). 

2. That an answer to the claims in application No. 
375 of 1987 shall be filed by the respondent in the 
office of the Registrar of the Commission on or 
before Tuesday the 14th day of April 1987. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 360 of 1987. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
Applicant and Kirin Australia Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

me in Chambers, I, the undersigned Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 429 of 1987, its accompanying 
statement and this Order on the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. 

(2) That an answer to the claim in matter No. 428 
of 1987, lodged with the Commission on 23 April 
1987 shall be lodged with the Commission and a 
copy thereof served on the applicant by 2.30 p.m. on 
this date. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

NOTICES — 
Cancellation of 

award s/agreements/respondents 
— under section 47 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

File No. 686/77. 

TAKE NOTICE that the Commission acting pursuant to 
section 47 of the Industrial Relations Act 1979 intends, 
by Order, to cancel the "Gas Workers (Fremantle Gas 
and Coke Company) Agreement 1973" No. 1 of 1974 on 
the grounds that there is no employee to whom the 
Agreement applies. 

Any person who has a sufficient interest in the matter 
may, within 30 days of the publication of this notice, 
object to the Commission making such order. 

Dated at Perth this 13th day of April 1987. 

K. SCAPIN, 
Registrar. 

SCHOOL TEACHERS 
TRIBUNAL — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 429 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Appli- 
cation No. 428 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Hamersley Iron 
Pty Limited in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard before 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T9 of 1986. 

In the matter of an appeal pursuant to section 78 (1) (b) 
(iii) of the Industrial Relations Act 1979 by Basil 
Milentis against a punishment for alleged 
misconduct imposed on him by the Honourable 
Minister for Education pursuant to section 7C (12) 
(b) of the Education Act 1928 and in the matter of a 
question of law arising from that appeal. 

Reference. 
THE Commission constituted by the Government 
School Teachers Tribunal, with the consent of the 
President of the Western Australian Industrial Relations 
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Commission, pursuant to the powers contained in 
section 27 (1) (u) of the Industrial Relations Act 1979 
hereby refers to the Full Bench for hearing and deter- 
mination the following question of law arising in the 
abovementioned appeal, namely 

Is an appeal brought pursuant to section 78 (1) (b) 
(iii) of the Industrial Relations Act 1979 to be heard 
as a strict appeal, a rehearing or de novol 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner — Chairman 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TCR 12 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the 
Honourable Minister for Education, Respondent. 

Before the Commission constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 21st day of November 1986. 

Mr A.B. Lucev appeared on behalf of the claimant. 
Mrs M.A. Yeats (of Counsel) appeared on behalf of 

the respondent. 

Reasons for Decision. 
THE CHAIRMAN: On the 23rd day of September 1986 
we issued the following statement: 

The Tribunal has decided that the appeal brought 
by the claimant on behalf of Mr G.B. Pryce against 
the punishment imposed upon him by the Director 
General of Education, for alleged misconduct under 
section 7C of the Education Act 1928 be dismissed. 

The Tribunal confirms the determination of the 
Director General of Education and his Order that 
Mr G.B. Pryce be transferred at his own expense to 
the Carnarvon Senior High School at the end of the 
third term, 1986 provided that if as suggested during 
the proceedings before us, it becomes necessary due 
to staffing problems to transfer Mr G.B. Pryce to 
some other school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.P. Pryce shall not exceed the amount that 
would have been incurred by him in transferring 
from Tom Price to Carnarvon. 

We give this decision now because of the time 
limitations arising from the present school holidays 
and the transfer arrangements which need to be 
effected by the respondent and Mr G.B. Pryce. 

We will publish our reasons for decision later and 
now issue our Order in determination of the matter. 

The Order so issued reads: 
1. That the appeal by Mr G.B. Pryce against the 

punishment imposed on him for alleged misconduct 
under the Education Act 1928, be dismissed. 

2. That the determination by the Director 
General of Education pursuant to section 7C (12) of 
the Education Act 1928 that Mr G.B. Pryce is guilty 
of misconduct for the purposes of section 7C (2) of 
the aforesaid Act, be confirmed. 

3. That the order of the Director General of 
Education that Mr G.B. Pryce be transferred at his 
own expense to Carnarvon Senior High School at 
the end of the third term, 1986 pursuant to section 

7C (12) (a) (iv) of the Education Act 1928 be 
confirmed subject to the following modification 
namely that in the event of Mr G.B. Pryce being 
transferred by the Director General of Education to 
another school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.B. Pryce shaU not exceed the expenses which 
he would have incurred in transferring from Tom 
Price to Carnarvon. 

We now publish our reasons for decision. 
The following matter of disagreement between the 

parties was not resolved by conciliation at a conference 
of representatives of the parties held in Perth on the 5th 
day of September 1986 pursuant to section 44 of the 
Industrial Relations Act 1979. 

The claimant on behalf of Geoffrey Pryce, a 
teacer, employed at the Karratha District High 
School, appeals against the punishment imposed on 
him for alleged misconduct under the Education Act 
1928 on the grounds that: 

(a) the conduct of the aforesaid teacher, the 
cause of the said punishment was not 
misconduct for the purposes of section 7C 
(2) (e) of the Education Act 1928 and 

(b) the punishment imposed by the 
respondent is accordingly unjustified and 
unnecessary. 

The respondent denies the appeal wholly. 
(The reference to the Karratha District High 

School should have read the Tom Price District 
High School.) 

That matter of disagreement is in essence an appeal for 
the purposes of section 78 (1) (b) (ii) of the Industrial 
Relations act 1979 and the Tribunal and the parties 
treated it as such. 

Section 78 (1) (b) (ii) of the Act reads as follows: 
78 (1) Subject to Division 3 of Part II the Tribunal 

has exclusive jurisdiction 
(a) ... 
(b) to hear and determine:— 

(i) ... 
(ii) . . . 
(iii) an appeal by a teacher against any 

punishment for alleged misconduct 
imposed on him under the 
Education Act 1928 other than a 
punishment that is a reprimand or a 
fine that does not exceed $50.00. 

In the matter before us the Director General of 
Education determined pursuant to subsection (12) of 
section 7C of the Education Act 1928 and ordered that 
Mr G.B. Pryce be transferred at his own expense to 
another school and location, the cost of which was said 
to be in excess of $455 (Exhibit 7). That punishment was 
not a "reprimand" or "fine that does not exceed 
$50.00" and accordingly the Tribunal considers it 
possesses the jurisdiction to hear and determine the 
appeal. 

The sequence of events leading to the imposition of 
that punishment is as follows: 

On the 10th day of June 1986 the teacher pleaded 
guilty in a Court of Petty Sessions in Karratha to the 
charge that 

On the 14th day of May 1986 at Tom Price he had 
in his possession a utensil (bong) for use in 
connection with the smoking of a prohibited plant 
having detectable traces of a prohibited plant, 
namely Cannabis. 

That charge was laid pursuant to section 5 (1) (d) (i) of 
the Misuse of Drugs Act 1981. 

The Teacher was fined $400 with $77.50 costs. 
By letter dated 22 July 1986 (Exhibit 1) the Director 

General of Education advised the teacher that that event 
had "come to his attention" and that it appeared to him, 
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the Director General of Education, that the commission 
of that offence "may be such as to constitute misconduct 
within the terms of section 7C of the Education Act 
1928". 

The relevant part of that section is in the following 
terms: 

(2) For the purposes of this section a teacher shall 
be guilty of misconduct if — 

(e) he engages in disgraceful or improper 
conduct in his official capacity or 
otherwise by reasons of which he ceases to 
be a fit and proper person to hold office as 
a teacher. 

The Director General of Education also advised the 
teacher that where he was of the opinion that a situation 
had arisen whereby a teacher may be guilty of 
misconduct, he is required to inquire into the circum- 
stances of the alleged misconduct and make a determina- 
tion in respect of that conduct. 

The Director General then requested of the teacher an 
explanation of the offence for which the teacher had 
been convicted by 1 August 1986 pointed out that "of 
particular relevance to this department are the circum- 
stances surrounding the commission of the offence. That 
is how the offence was discovered and was there any 
student involvement with the offence at any time?" 
(Exhibit I). 

By letter dated 1 August 1986 the teacher replied to 
that letter from the Director General of Education and 
explained that: 
* There was no student involvement at any time with 

the offence for which he was convicted. 
* The offence was discovered by Police Officers on 

the 18th day of April 1986 when they entered the 
house in which he (and others) resided by a warrant 
to search for drugs. 
[There is a discrepancy here with dates in that the 
Complaint (Exhibit A) taken out on the 15th day of 
March, cites the 14th day of March 1986 as the date 
of the offence. It also records that on the 15th day of 
March, the teacher was remanded to the Magistrates 
Court on the 16th day of April 1986.] 

* In that search smoking implements were discovered 
the teacher was arrested and required to proceed to 
the Police Station where he was charged with the 
possession of a smoking implement. 

* On the 19th day of April 1986 [the 16th day of April 
1986 from the Complaint (Exhibit A)] he appeared 
and entered a plea of "Not Guilty", abstaining to 
seek legal advice. 

* Realising the ramifications of the potential publicity 
of the case in the town he took steps under the 
guidance of his solicitor to have his case heard in 
Karratha. 

* Due to an injury he was unable to travel to Karratha 
on the day of the hearing and instructed his solicitor 
to enter a plea of guilty as his solicitor had advised 
him that on the construction of the term 
"possession" referred to in section 5 (1) (d) of the 
Misuse of Drugs Act, he had no grounds on which to 
defend the charge against him. 

* The conviction recorded details no proof of use, 
ownership or even knowledge of the presence of the 
implements found and any suggestion or inferences 
made regarding him and an association with drugs 
of any description are purely speculative. 

* Accordingly he contended that the conviction did 
not constitute misconduct under the terms of section 
7C of the Education Act 1928. 

By letter dated the 12th day of August 1986 the 
Director General of Education advised the teacher that: 
* He had received the teacher's letter of the 1st day of 

August 1986. 

* He considered that a conviction under the Misuse of 
Drugs Act, following upon the teacher's plea of 
guilty, constituted misconduct for the purposes of 
section 7C of the Education Act. 

* As no students were involved in the commission of 
the offence and as it appeared to have been confined 
to the teacher's private life he did not consider it 
necessary to dismiss or suspend the teacher, but he 
had determined to transfer the teacher at his own 
expense to the Carnarvon Senior High School at the 
end of the present school term (the 19th day of 
September 1986). 

* That determination would enable the teacher to 
leave an environment that had seen considerable 
publicity as a result of the teacher's conviction. 

* Any further offence by the teacher against the 
Misuse of Drugs Act would not be tolerated by the 
Education Department and dismissal would be the 
only alternative in such a case. 

In the proceedings before the Tribunal the claimant 
commenced its argument in support of the appeal by 
analysing those provisions of the Education Act 1928 
which empower the Director General of Education to 
impose disciplinary measures against teachers for 
"misconduct" as defined in that Act for the purposes of 
the Act. 

It submitted that subsection (2) of section 7C and 
which describes the actions or omissions by a teacher 
which constitute "misconduct" for the purposes of the 
section must be read carefully, particularly paragraph (e) 
of subsection (2) in order to ascertain its true intent. 

It is the claimant's view that paragraph (e) and which 
reads: 

(e) he engages in disgraceful or improper conduct 
in his official capacity or otherwise by reason of 
which he ceases to be a fit and proper person to hold 
office as a teacher, 

poses firstly a consideration of the word "otherwise" in 
the phrase: "in his official capacity or otherwise" of that 
paragraph in that the word "otherwise" is ambiguous 
and unclear, having no single plain natural meaning but a 
multiplicity of meanings many of which give rise to an 
interpretation of those words which is contrary to the 
intent of the Act and paragraph (e) of subclause (2) of 
section 7C as it was passed through the legislature. 

By reference to the third edition of the Shorter Oxford 
English Dictionary the claimant submitted that the word 
"otherwise" could mean "in another way", "in other 
ways differently", "in another case", "in other circum- 
stances", "if not else", "in other respects", or "on the 
other hand". 

When used in conjunction with "and" or "or" it can 
mean the opposite or the reverse. By reference to 
particular rulings of Courts the claimant set out to 
demonstrate that interpretations of the phrase "or 
otherwise" were similarly contradictory. Those 
references gave meanings for the phrase as "in any other 
eay" or "something similar". If one of the dictionary 
meanings led to the conclusion that conduct was related 
to a teachers official or unofficial capacity it would be 
inappropriate it was submitted as it would mean that a 
teacher's conduct was under scrutiny at all times and the 
Director General of Education should not have such a 
wide scope to review the legal, social and moral conduct 
of its employees and penalise them for it. 

The claimant then took us to the legislative history of 
section 7C of the Education Act. 

It told as that prior to the 4th day of December 1981 
questions of aEeged misconduct by teachers were dealt 
with under the terms of regulation 134 of the Education 
Act Regulations 1960. 

Regulation 134 as revoked and re-enacted on the 17th 
day of August 1979 provided in subregulation (1) so far 
as it is relevant to the matter before us. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 683 

(1) A teacher who — 
(a) ... 
(b) ... 
(c) ... 
(d) ... 
(e) engages in disgraceful or improper 

conduct, whether during or connected 
with his employment and functions as a 
teacher or not; 

(f) . . . 
is guilty of misconduct and is likely to be dismissed. 

(WAGG 17-8-1979 p. 2522.) 
Though not relevant to these proceedings placitum (f) 

was deleted on the 9th day of December 1979 (WAGG p. 
3581 and p. 3582). 

On the 22nd day of December 1981 the Supreme Court 
of Western Australia, Mr Justice Wickham, held that 
subregulations (5) (a) (ii) relating to a fine which could be 
imposed on a teacher whom the Director General of 
Education determined to be guilty of misconduct and (7) 
relating to the manner in which such a fine could be 
recovered from a teacher, of regulation 134 were beyond 
the power authorised by the Education Act 1928 (WAR 
1982, p. 227 and p. 230). 

On the 4th day of December 1981 Act No. 100 of 1981, 
an act to amend the Education Act 1928 was assented to. 
This Act introduced a new section 7C — (Disciplinary 
Action for Misconduct) and replaced all of the 
provisions of regulation 134, and which was revoked in 
the Government Gazette of the 19th day of March 1982 
p. 974. 

Paragraph (e) of subsection (2) of section 7C provided 
that — 

(2) For the purpose of this section a teacher shall 
be guilty of misconduct if — 

(a) ... 
(b) ... 
(c) ... 
(d) ... 
(e) he engages in disgraceful or improper 

conduct whether during or connected with 
his employment and functions as a teacher 
or not. 

(The Statutes of Western Australia — 1981 
Volume 2 p. 1361 at p. 1362.) 

Paragraph (e) was in the same terms of that of 
regulation 134 (1) (a) (e) and attraced continued criticism 
from teachers, the claimant and others. (The regulation 
we were told had also previously been the subject of 
criticism by the State Legislative Review and Advisory 
Committee.) 

Then the Education Amendment Act No. 26 of 1983 
was assented to on 1 December 1983 and produced 
paragraph (e) of subsection (2) of section 7C of the 
Education Act 1928 in its present form. (The Statutes of 
Western Australia 1983, Vol 1 p. 163 at p. 164.) 

In the claimant's submission remarks by the Minister 
in charge of the amending legislation and remarks by that 
person when in Opposition and speaking against the 1981 
amendment clearly demonstrates the intention of the 
changes effected to paragraph (e) in 1983. 

In opposing the introduction of section 7C of the 
Education Act 1928 in 1981 that person said 

If a teacher were convicted of being in possession 
of marihuana I would not believe that should be 
subject to a penalty with regard to his teaching 
unless it could be clearly demonstrated that it 
affected his teaching in some way. 

and 
Provision can be made in the regulations to cover 

teachers while they are teaching but what they do 
outside their job hours should be of no interest to 
the education system. 

It seems to us that the words to be inserted in the 
Education Act have been taken from the 
regulations, which the Legislative Review and 
Advisory Committee said were contrary to the civil 
rights and freedom of the citizens of the community. 

(Hansard 1981 p. 5928.) 
We note by reading the references drawn to our 

attention by the claimant that the Legislative Review and 
Advisory Committee in its report said of the old 
Regulation 134 

Secondly, and cause for greater concern, regula- 
tion 134 (1) (e) provides that a teacher who ' 'engages 
in disgraceful or improper conduct, whether during 
or connected with his employment and functions as 
a teacher or not" is guilty of misconduct and is liable 
to the penalties provided for in the regulation. 

The concept of "disgraceful or improper 
conduct" in a professional respect is well known 
and it is well accepted — see, for example, the 
Dental Act 1939-75 section 23 ("infamous or 
disgraceful conduct in a professional respect"), the 
Legal Practitioners Act 1921-78 section 25 ("illegal 
or unprofessional conduct"), the Architects Act 
1921-78 section 22A ("infamous or improper 
conduct in a professional respect''), and the Medical 
Act 1894-1976 section 13 (1) ("infamous or 
improper conduct in a professional respect"). 

The emphasis in each of these cases is on the 
relationship between the conduct in question and 
the particular profession. 

The "disgraceful or improper conduct" which is 
said to "amount to misconduct" under the 
Education Regulations should bear some relation- 
ship to the work of the person concerned as a 
teacher. It should, for example, indicate that he is 
not suitable to teach children or otherwise indicate 
that his conduct requires him, as a teacher, to be 
disciplined. It may be said in answer that the 
regulations will be administered in this way but, 
having added the words "whether during or 
connected with his employment and functions as a 
teacher or not", the scope of the provision has been 
unnecessarily widened, conceding the desirability of 
extending the regulations to cover conduct outside 
the school premises. It is the view of the Committee 
that as presently drawn regulation 134 (1) (e) 
"unduly trespasses on rights liberties previously 
established by law or inherent in the traditional 
freedoms of Her Majesty's subjects in Western 
Australia. 
(OurEmphasis.) (Hansard 1981 pp.6140and6141.) 

We can understand against the background of those 
emphasised comments the concern expressed over the 
wording of section 7C as included in the Education Act 
in 1981 and the rewording effected in the 1983 
amendment, and which the Minister in charge of that 
process explained as 

MR PEARCE (Armadale — Minister for 
Education) (10.48 a.m.): I move — 

That the Bill be now read a second time. 
Section 7C of the Education Act has for some 

time been the subject of concern and critical 
comment from a number of sources, including 
myself, the State Legislative Review and Advisory 
Committee, the State School Teachers' Union of 
Western Australia, and the Western Australian 
Council of State School Organisations Inc. 

In particular, criticism has been levelled at the 
latter half of the section on the grounds that its 
wording allows the Education Department to 
monitor the private, social habits of teachers, 
irrespective of whether those habits impinged on 
teachers' fitness to carry out their duties. 

The previous Minister therefore agreed to engage 
in consultation with the Teachers' Union and the 
Western Australian Council of State School 
Organisations in an effort to achieve an amendment 
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acceptable to aU concerned. After a number of 
meetings with these groups and with the assistance 
of independent legal counsel, agreement on the 
rewording of the subsection was achieved. The 
proposed amendment to paragraph (e) of subsection 
(2) of section 7C reflects the consensus view of all 
parties. 

It reads as follows — 
(e) He engaged in disgraceful or improper 

conduct in his official capacity or 
otherwise by reason of which he ceases to 
be a fit and proper person to hold office as 
a teacher. 

(Our Emphasis.) (Hansard 1983 p. 1599.) 
That background material is of assistance in our view 

in that it clearly indicates that the 1983 amendment 
relates any particular behaviour of a teacher in his 
"private life" to his or her "business life" only if it 
"impinges upon his or her fitness to carry out the duties 
as a teacher" rather than the 1981 wording which could 
be construed as giving rise to disciplinary action against a 
teacher for any particular behaviour in' 'private" life per 
se, and obviously reflects the views of the Legislative 
Review and Advisory Committee which uses the phrase 
referred to earlier above 

The "disgraceful or improper conduct" which is 
said "to amount to misconduct under the Education 
Regulations should bear some relationship to the 
work of the person concerned as a teacher. It should 
for example indicate that he is not suitable to teach 
children or otherwise indicate that his conduct 
requires him as a teacher to be disciplined. 
(Our emphasis.) 

It to us makes sense that the wording of section 7C of 
the Education Act, was so amended in 1983 and destroys 
the claimants argument on the manner in which it is to be 
construed namely that unless private social conduct of 
teachers directly affects their teaching duties (p. 36) or 
the extra curricular activities that they are involved in 
with parents or students it is conduct outside of the scope 
of section 7C of the Education Act and particularly its 
argument about the meaning of the word "otherwise". 

Our consideration of the authorities referred to in 
Strouds Judicial Dictionary of Words and Phrases 
(Fourth Edition) upon the word "other" and 
"otherwise" leads us to the view that we should read the 
phrase in subsection (2) (e) of section 7C of the 
Education Act, "conduct in his official capacity or 
otherwise" as "conduct in his official capacity as a 
teacher or conduct in any other capacity or way". 

The question then becomes whether or not the 
conviction of the teacher of the charge made against him 
and the events leading to that charge in circumstances not 
directly relation to his school or his students or his duty 
to discharge his functions as a teacher, constitutes 
disgraceful or improper conduct by reason of which he 
ceases to be a fit and proper person to hold office as a 
teacher. 

The claimant submitted that the offence to which the 
teacher pleaded guilty was not disgraceful or improper 
conduct for the purposes of his teaching or otherwise and 
secondly even if it was it was not such that he ceased to be 
a fit and proper person to hold office as a teacher. 

Looking at other offences of which teachers may be 
convicted such as driving under the influence of alcohol 
and which the claimant told us had happened, those 
convictions had not led to any disciplinary action against 
the teacher by the respondent. 

It was anomalous the claimant submitted for the 
respondent to label one act of conduct as immoral and 
another not for the purposes of disciplinary action. 

In this case a conviction for possession of a prohibited 
smoking implement containing traces of cannabis does 
not the claimant put to us, as a matter of law mean, that 
the teacher was in possession of drugs and referred us to 
a number of authorities on that point and others which 
say for example 

So it is that possession of a prohibited smoking 
implement in my view simply means that the person 
concerned must have knowledge of the prohibited 
smoking implement. He must have knowledge in 
this case for example that it was on the premises. It 
does not imply that he uses it or that he uses drugs. It 
does not imply that he actually owns the prohibited 
smoking implement. 
(RV Warsaw 1969 2 All England reports p. 1181.) 

(Transcript notes of proceedings p. 16.) 
We note that the Misuse of Drugs Act under which the 

teacher was charged provides in section 3 — that 
"to possess" includes to control or have 

dominion over, and to have the order or disposition 
of, and inflections and derivatives of the verb "to 
possess" have correlative meanings; 

and that section 5 of that Act provides that 
(1) A person who 

(a) ... 
(b) ... 
(c) ... 
(d) has in his possession — 

(i) any pipes or other utensils for use in 
connection with the smoking of a 
prohibited drug or prohibited 
plant; or 

(ii) any utensils used in connection 
with the manufacture or prepara- 
tion of a prohibited drug or pro- 
hibited plant for smoking, 

in or on which pipes or utensils there are 
detectable traces of a prohibited drug or 
prohibited plant; or 

(e) . . , 
except when he is authorised by or under this Act or 
by or under the Poisons Act 1964 to do so, commits 
a simple offence. 

The claimant submitted that the teachers' action in 
entering a plea of guilty to the charge laid against him 
may have been an error on his part and that the 
respondent in considering the teacher's response (Exhibit 
2) to its "please explain letter" of 22 July 1986 (Exhibit 1) 
should have investigated the matter further. 

The claimant sees the teacher's letter of response as 
being a denial that he was in possession of the smoking 
implement or of any association with drugs or the use of 
drugs. 

Yet the teacher's letter does not say that — instead it is 
constructed in indirect terms such as 

The conviction under the section details no proof 
of use, consumption or even knowledge of the 
possession of the implements found. 

Any suggestion or inferences made regarding 
myself and an association with drugs of any 
descignation are purely speculative. 

and 
I do not personally consider that my conviction 

under this section of the Misuse of Drugs Act 
constitutes misconduct within the terms of section 
7C of the Education Act for the following reasons: 
* I was not engaged in disgraceful or improper 

conduct in or removed from my official 
capacity. 

* I was not engaged in disgraceful or improper 
conduct otherwise by reason of which deems 
me as an unfit or improper person to hold 
office as a teacher. 

There is not in that letter any categorical denial of the 
allegations contained in the charge laid against the 
teacher which throws into question in our minds the 
teachers bona fides — why was he so evasive, indirect or 
vague? or was the letter by its legahstic form suggested to 
or prepared for him by his legal adviser? 
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The teacher was no more direct in his letter to the 
claimant (Exhibit 4) — mid August 1986 although he 
poses the question "Is being an occupant present on the 
premises at the time the illegal article was discovered, a 
conduct? Since conduct implies an act of behaviour of 
some description I can identify with your opinion that 
possession can hardly be construed as misconduct", 
which suggests no direct connection with the smoking 
implement but even so a direct explanation of the facts of 
the matter was not forthcoming or put to us. 

Counsel for the respondent stressed that aspect of the 
appeal to us and informed us that her inquiries showed 
that during the statement of facts to the magistrate, it 
was said that three smoking implements were found by 
the police in a cupboard in the teachers room and he had 
admitted that they were his. That statement causes us to 
again have doubts upon the teachers honesty with the 
respondent and the claimant. 

The teachers credibility is further thrown into question 
in our view in the incident in question by the extract from 
a letter written by the teacher in 1985 to the respondent 
and read to us by the claimant during the proceedings in 
the following terms: 

From early in the first term until mid second term 
I was the unfortunate subject of allegations made by 
the police and a number of parents regarding an 
association with drugs in the town. Following an 
investigation and search by the police these 
allegations were proved to have no foundation. 
Community opinion regarding these allegations has 
since altered, the result being that I gained the 
support of many members of the community against 
the temporary character defamation. The whole 
incident was an intimidating and embarrassing 
experience. 

(Transcript Notes of Proceedings p. 18.) 
The claimant went on to submit that it does not follow 

automatically that a conviction under the Misuse of 
Drugs Act is misconduct for the purposes of section 7C 
(2) (e) of the Education Act. 

We were referred to the matter of MacMillan v. 
Pharmaceutical Council of Western Australia and the 
decision of Mr Justice Kennedy of the 20th day of July 
1982 (1983 WA Reports p. 166). We find this matter of 
interest and assistance as it relates to proceedings similar 
to those now before us. 

In that matter a registered pharmaceutical chemist was 
found guilty in the Perth Court of Petty Sessions on the 
29th day of Septemer 1981 of an offence against a section 
of the Pharmacy Act and fined $250 and ordered to pay 
costs of $180. 

On the 19th day of May 1982 the Pharmaceutical 
Council of Western Australia proceeded against the 
pharmacist under section 32 of the Pharmacy Act and in 
the result directed that his name be erased from the 
Register of Pharmaceutical Chemists. 

The proceeding before the Supreme Court was an 
appeal against that decision. 

Section 32 of the Pharmacy Act as reproduced in His 
Honour's reasons for decision provided that: 

The disciplinary functions of the respondent are 
set out in section 32 of the Act. The relevant 
subsections are subsections (6) and (7), which are in 
the following terms: 

(6) Proceedings under this section may be 
instituted if the Council has reason to believe that 
the pharmaceutical chemist, company or friendly 
society to be required to show cause:— 

(a) has been convicted of an offence that in 
the opinion of the Council renders that 
person, company or friendly society unfit 
to continue to be engaged in carrying on 
the practice of a pharmaceutical chemist; 

(b) being a pharmaceutical chemist, is by 
reason of mental or physical incapacity, 

alcohol, or addiction to any deleterious 
drug unfit to continue to practice; 

(c) is guilty of carelessness, incompetence, 
impropriety, misconduct or infamous 
conduct in a professional respect; 

(d) is guilty of the breach of an undertaking 
given by or on behalf of that party 
pursuant to previous proceedings under 
this section; or 

(e) is guilty of contravening the regulations 
relating to advertising, but upon no other 
grounds. 

(Our emphasis.) (1983 WA Reports p. 166 at p. 171.) 

The penalties provided were: 
(7) Where upon any proceedings being instituted 

under this section the Council determines that a 
person, company or friendly society has failed to 
show cause why he or it should not be dealt with in 
accordance with the provisions of this section, or if 
that person, company or friendly society fails 
without reasonable excuse to appear before the 
Council, the Council may: 

(a) Where that person is a pharmaceutical 
chemist:— 

(i) order that his name be erased from 
the register 

(ii) order that for such period as is 
specified in the order, not being a 
period in excess of three years, he 
be prohibited from carrying on the 
practice of a pharmaceutical 
chemist, and that his licence be 
accordingly suspended; 

(iii) impose on him a fine not exceeding 
$500; or 

(iv) censure him; 

(b) in the case of a company or friendly 
society:— 

(i) impose on it a fine not exceeding 
$500; or 

(ii) censure it; and 

(c) in any case:— 
(i) order any party to the proceedings 

to pay any costs and expenses of, or 
incidental to those proceedings; 

(ii) require any party to the proceed- 
ings to give an undertaking to the 
Council in such terms as the 
Council thinks fit, either personally 
or in the case of a company or 
friendly society under the hand of a 
proper officer; and 

(iii) impose or vary any condition in 
relation to a licence or registration. 

(1983 WA Reports p. 166 at pp. 171 and 172.) 

Of those provisions His Honour remarked: 
The form of these provisions is not a little curious. 

If a pharmaceutical chemist has been convicted of 
an offence which, in the opinion of the council, 
renders him unfit to continue to be engaged in 
carrying on the practice of a pharmaceutical 
chemist, it might have been expected that only one 
consequence, namely, erasure from the register, 
could result. However, three other options are, on 
the face of it, open to the council, namely, 
suspension, the imposition of a fine and the 
administration of a censure. 

(1983 WA Reports p. 161 at p. 172.) 

The same can be said of the provisions of section 7C of 
the Education Act, which also offers options in an 
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ascending order in the case of misconduct as defined by 
that Act as subsection (12) of that section says: 

(12) Where as a result of any inquiry under this 
section the Director General determines that a 
teacher is guilty of misconduct he may: 

(a) by order in writing impose one or more of 
the following punishments on the teacher 
namely; 

(i) a reprimand; 
(ii) a fine not exceeding $200 
(iii) transfer the teacher at the teachers 

own expense; 
(iv) reduce the teacher's salary grade 
(v) reduce the teacher from one 

position to another carrying a lower 
salary or remuneration; or 

(vi) subject to subsection (15) of this 
section, suspension for any period 
up to 12 months; or 

(b) make a report and recommendation to the 
Minister that the teacher be dismissed. 

The test approved by His Honour to the matter before 
him was: 

The wording of section 32 (6) (a) itself appears a 
little ambiguous. It could be read as meaning that it 
is the offence itself which in the opinion of the 
council, must render the chemist unfit to carry on 
his practice, without regard to the facts which 
constituted the offence. Alternatively, it could be 
that regard is to be had to all the facts. Similar 
legislation in force elsewhere is somewhat 
differently worded, but the practice seems always to 
have been to have regard to all the surrounding 
circumstances: see for example, Medical Board of 
Queensland v. Burne (1958) 100 CLR 582 at 595-6 
and Re H (A Pharmacist), supra, at 405. This 
appears to me to be the proper approach to the 
present legislation. In principle, it might be thought 
that the real issue is not whether a person has been 
convicted of an offence against the criminal law, but 
whether his conduct has been such as to show that he 
is unfit to remain as a member of his profession: see 
Taylor J. in Ziems v. Prothonotary of the Supreme 
Court of New South Wales (1957) 97 CLR 281 at 
302. The proof of the conviction is then simply a 
useful aid to proof of the conduct which constitutes 
the offence. 

(1983 WA Reports p. 161 at p. 173.) 

His Honour also observed: 
Finally, as to the applicable principles, it may be 

accepted that the purpose of disciplinary 
proceedings against a pharmacist who has been 
convicted of a criminal offence by a court of law is 
not to punish him a second time for the same 
offence, but to protect the public who may come to 
him and to maintain the high standards and good 
reputation of the profession: see Ziderman v. 
General Dental Council (1976) 1 WLR 330 at 333; 
(1976) 2 All ER 334 at 336. However, as Devlin J. 
pointed out in Hughes v. Architects' Registration 
Council of the United Kingdom (1957) 2 QB 550 at 
563; (1957) 2 All ER 436 at 443, that is not the only 
consideration: "There is something more important 
than the standing of a profession about which the 
council is naturally and properly concerned. There 
is the right of every man to earn his living in 
whatever way he chooses unless by the law or by his 
own voluntary submissions his way is taken from 
him. 
(Our emphasis.) (1983 WA Report p. 161 at p. 174.) 

(We adopt these observations now and in concluding 
later that the allegation of "double jeopardy" has no 
place in these proceedings except to the extent of matters 
to be taken into account when analysing the particular 
disciplinary measures imposed.) 

We have said that we do not accept the claimants' 
proposition on the narrow construction to be placed 
upon subsection (2) (e) of section 7C of the Education 
Act and consider that the question of whether particular 
conduct of a teacher makes him or her a person who 
ceases to be a fit and proper person to hold office as a 
teacher is to be answered by reference to the test of 
whether or not that conduct wherever it may occur is 
inconsistent with that of a person vested with the daily 
contact, supervision and guidance of young persons. 

The claimant suggested that the scales of equity were 
weighted against a teacher in a small or isolated 
community compared with teachers in the metropolitan 
area in that any indiscretions were more likely to become 
known in those former communities and not "buried in a 
sea of anonymity" as is the case of teachers in a city or a 
large metropolitan area. That as a fact may well be the 
case but it must be said that teachers in small or isolated 
communities must be more conscious of their code of 
conduct in such circumstances. 

Equally it must be said that for the teacher in a city or 
metropolitan area, the anonymity of size is no escape 
from detection and disciplinary action if he or she 
conducts himself or herself in a manner inimical to the 
role of teachers or their inherent contact relationships 
with young persons. 

That is a situation which leaves little room for error. 
We find little assistance in past decisions of the 

Tribunal differently constituted, referred to by the 
claimant and agree with the respondent that each 
particular case must be viewed in the social environment 
which exists from time to time and that environment 
today is the subject of many initiatives aimed against the 
misuse of drugs, particularly by young people. 

There is no place for the adage "Do as I say not what I 
do or can be perceived to be doing", in such an 
environment. 

The claimant submitted that the time which had 
elapsed between the conviction recorded against the 
teacher and the disciplinary action taken by the 
respondent diluted the alleged seriousness of the 
situation. 

That was a period of 11 weeks (the 10th day of June — 
the date of conviction until the 12th day of August 1986 
— the date of the respondent's letter ordering the teacher 
to transfer at his own expense). 

(The claimant spoke of a longer period of time by 
taking into account the date upon which the teacher was 
to vacate Tom Price.) 

The respondent told us that the matter of the teachers 
conviction was not drawn to its attention until early July 
when the Superintendent for the Pilbara region reported 
that fact and requested instructions from his superiors as 
to what action should be taken. 

The respondent's "please explain" letter of 22 July 
1986 (Exhibit I) was the action taken. 

The time span so arising does not in our view do any 
violence to the respondents' situation nor does the 
decision to allow the teacher to remain in Tom Price to 
the end of third term before effecting the transfer to 
Carnarvon. 

There were logistical arrangements to be made by both 
the teacher and the Department and time was needed. 

In any event disciplinary action had been taken which 
would probably have been known to the teachers' 
colleagues, his students and the parents. That action in 
our view was not simply a case of removing the teacher 
from the Tom Price school and to use the claimants 
words 

the Director General's action or non action is 
inconsistent with the allegations which might be 
made in respect of the effect upon the morality of 
the children concerned. 

(Transcript notes of proceedings p. 26.) 
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As the respondent said in its letter to the teacher 
advising him of the disciplinary action (Exhibit 3), after 
advising the teacher that a lesser penalty than dismissal 
was to be imposed, namely, the third rung of the seven 
rung ladder of penalties provided in section 7C (12) of the 
Education Act. 

This move will also enable you to leave an 
environment that has seen considerable publicity as 
a result of your conviction. 

That choice of disciplinary action we view as three 
fold, an opportunity for the teacher to put the past 
behind him in a new setting, a penalty in both money 
terms and personal inconvenience and the clear warning 
that any further such conduct would result in dismissal, 
an exercise of the respondent's discretion meeting the 
interests of all concerned the teacher, the students and 
the public. 

The claimant argued that such action as a penalty was 
harsh and unjustified. We have already rejected the 
notion of double jeopardy referred to by the claimant 
and being of the view that the disciplinary action applied 
to the teacher was open to the respondent and not shown 
to be inappropriate in the circumstances we see no need 
to discuss the matter further. 

We have seen justification to limit the penalty in 
money terms to that which the teacher would have been 
liable by virtue of a transfer to Carnarvon, the penalty 
imposed upon him by the respondent, in the event as 
envisaged in the proceedings before us that a transfer to 
another location may be necessary by virtue of the 
respondent's staffing requirements. 

We have decided that on the material before us 
(1) The provisions of paragraph (e) of subsection (2) 

of section 7C of the Education Act 1928 are to be given 
their ordinary meaning and not the restricted construc- 
tion urged upon us by the claimant to the effect that they 
exclude conduct not directly affecting a teachers teaching 
duties or extra curricular activities involving parents 
and/or students. 

(2) The events leading to and the conviction of the 
teacher of an offence under the Misuse of Drugs Act is in 
our view improper conduct and conduct which calls into 
question, and reflects upon, the suitability of the teacher 
to continue to hold office as a teacher. 

To use the words of the Tribunal in matter No. M8 of 
1982 — of the 29th day of October 1982, page 6 

The teacher is part of an educative environment 
created for the purpose of advancing the academic 
and social development of children as his employer 
deems appropriate to satisfy the perceived 
expectations of the community at large. In offering 
himself for employment the teacher warrants that he 
is of good character and upon engagement it follows 
that there is an implied condition of service that he 
will not engage in conduct prejudicial to his standing 
as a teacher. Such is the relationship between the 
teacher and his students he must be and be seen to be 
at all times a person of good character, a leader both 
respected and respectful. The standard of conduct 
required of him, however, is not so high that it can 
only be attained by a paragon of virtue but is that 
which a fair and reasonable person would determine 
as proper for a person whose professional duties 
involve the care and control of children within the 
ambit of the education programme of his school. 
(Our emphasis.) 

We have referred earlier in these reasons for decision 
to the need to have regard for the social environment 
existing from time to time and the emphasis which is 
presently being placed on dissuading young persons from 
the misuse of drugs thus highlighting in our view that a 
connection therewith can erode or tarnish a teacher's 
continued suitability to fulfil the role as described above. 

The teacher's failure to satisfactorily explain the 
circumstances of the events leading to his conviction to 
the respondent and to us, only we repeat leaves us with a 
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feeling of unease and doubts as to his sincerity and his 
actions. 

Accordingly we are of the view that the teacher was 
quilty of misconduct for the purposes of section 7C (2) 
(e) of the Education Act. 

(3) In all of these circumstances disciplinary action by 
the respondent was appropriate and the action which it 
chose was both by way of penalty and rehabilitation. 

In our view it has not been shown to be unjustified, 
unnecessary or too harsh. 

The matter is therefore formally determined by an 
Order that: 

(1) That the appeal by Mr G.B. Pryce against the 
punishment imposed on him for alleged misconduct 
under the Education Act 1928, be dismissed. 

(2) That the determination by the Director- 
General of Education pursuant to section 7C (12) of 
the Education Act 1928 that Mr G.B. Pryce is guilty 
of misconduct for the purposes of section 7C (2) of 
the aforesaid Act, be confirmed. 

(3) That the order of the Director-General of 
Education that Mr G.B. Pryce be transferred at his 
own expense to Carnarvon Senior High School at 
the end of the third school term, 1986 pursuant to 
section 7C (12) (a) (iv) of the Education Act 1928 be 
confirmed subject to the following modification 
namely that in the event of Mr G.B. Pryce being 
transferred by the Director-General of Education to 
another school in lieu of Carnarvon Senior High 
School, the expenses of such transfer to be borne by 
Mr G.B. Pryce shall not exceed the expenses which 
he would have incurred in transferring from Tom 
Price to Carnarvon. 

COAL INDUSTRY TRIBUNAL — 

Award/agreement — 
variation of — 

COLLIERY STAFFS. 
Award No. 62 of 1955. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 25th day of March 1987. 
Application Nos. 2, 3, 5 of 1987. 

Between Australian Colliery Staff Association, Appli- 
cant and Griffin Coal Mining Co Ltd and Western 
Collieries Ltd, Respondents. 

In the matters of: An application (No. 2) to insert into 
Clause 5 (b) of the Colliery Staffs Award 1968 new 
classifications; an application (No. 3) to insert into 
Clause 18 of the Award definitions of new 
classifications and an application (No. 5) to vary the 
frequency of payment of wages. 

Decision of the Tribunal. 
THE CHAIRMAN: The first of the applications, 
Application 2 of 1987, seeks to insert new classifications 
into Clause 5 (b) of the existing Colliery Staffs Award. 
What the application does in reality is to recognise that 
hitherto there have been a number of classifications on 
the coal field which have been award-free. The parties 
seek now to bring them within the provisions of this 
award. 

In so doing, the indications are that where there are 
occupants in the new classifications, the Award, by and 
large, reflects current rates. The significant departure 
from that is the classification of Supply Controller, 



whose salary, it seems, will go from $552 to $569 per 
week or a little more. That is done on the basis of 
increased work value. On material put before the 
Tribunal by Mr Kenner, for the companies, there is some 
substance in the assertion that there has been at least a 30 
per cent increase it seems, in the number of staff 
supervised and the number of stock items has doubled 
with a consequent increase in the value of stock under 
control. While speaking for myself, I do not think much 
can be attached to the value of stock in inflationary times 
such as these, but it is something which the parties have 
thought relevant. But putting that aside, there is, if only 
in the number of stock items and the number of staff 
under supervision, a significant increase in work value to 
justify the changes, which have been sought by the 
parties on this occasion. 

As well it seems, the parties have made some minor 
adjustments to the rates of pay from some of the other 
classifications to reflect the true nature of their work 
based on the existing rates set out under the Award. 

We are agreed unanimously that the Award should be 
amended to reflect the parties' agreement with effect 
from the first pay period on and from this day, on the 
understanding that the parties will produce to us a 
schedule which more accurately reflects the rearranged ■ 
form of the new wages clause. 

Application 3 of 1987 seeks to insert into the Award 
what might be said to be job descriptions of many, if not 
all, of the new classifications. That is done by inserting 
into the Award definitions of those various classifica- 
tions. The parties have not yet finished negotiations on 
the matter and ask that it be adjourned sine die. We are 
agreed that it should be adjourned sine die. In the light of 
the informal discussions which have taken place before 
me in the presence of the parties, I think it is highly 
desirable that they reach agreement on the matter. So 
that they can do that, it is only right and proper that we 
adjourn those proceedings as they have requested. 

Finally the parties seek by the amended application as 
it now is, in Application 5 of 1987, to vary Clause 14 of 
the Award, which deals with the payment of wages. In 
essence, the parties want to provide that wages should be 
paid fortnightly on each alternate Friday, except where 
individual employees and the respective employer 
otherwise agree. That is a matter which, Mr Kenner has 
said in a different form, was before the Tribunal in 1985 
in application 7 of 1984. Since the parties have reached 
agreement to vary that provision, there is no reason why 
it should not be endorsed. It in no way offends the 
Tribunal's Principles and by consent the Award will be 
amended in Clause 14 in accordance with the amended 
application operative from this day. 

HAVING heard Mr W.S. Latter on behalf of the Appli- 
cant and Mr S. J. Kenner on behalf of the Respondent the 
Tribunal doth hereby award, order and prescribe: 

Application 2 of 1987. 
That the Colliery Staff's Award 1968 as amended be 

further amended by deleting the existing Clause 5 (b) and 
substituting the following: 

Classification and Rates of Pay for the Australian 
Collieries Staff Association: 

Division "A". 
Group 1 
Chief Mechanical Engineer 
Chief Electrical Engineer 
Maintenance Superintendent 
Chief Surveyor 
Office Controller 
Accountant 
Senior Geologist 
Group 2 
Shift Manager 
Senior Undermanager 

No Rate 

$663.49 

Division "A". 
Group 3 $652.98 
Mechanical Engineer in Charge 
Electrical Engineer in Charge 
Senior Maintenance Foreman 
Maintenance Planning Co-ordinator 
Coal and Quality Controller 
Group 4 $577.06 
Undermanager 
Group 5 $569.87 
Mechanical Engineer 
Electrical Engineer 
Maintenance Foreman 
Maintenance Planning Officer 
Apprentice Master 
Engineer 
Supply Controller 
Geologist 
DP Systems Co-ordinator 
Delta Controller 
Group 6 $564.38 
Project Officer 
Environmental Officer 
Group 7 $558.88 
Ventilation Officer 
Training Officer/Plant Instructor 
Group 8 $555.30 
Mine Surveyor 
Drill Foreman 
Systems Analyst 
Laboratory Supervisor 
Group 9 $550.52 
Assistant Accountant 
Chief Clerk 
Group 10 $548.48 
Draftsman 
Group 11 $547.47 
Paymaster 
Training and Safety Co-ordinator 
Occupational Health/Safety Officer 
Employee Relations Officer 
Personnel Officer 
Group 12 $537.08 
Analyst Programmer 
Group 13 $532.59 
Parts Co-ordinator 
Surveyor 
Assistant Supply Controller 
Senior Secretary 
Group 14 
Junior Engineer 
Junior Geologist 

1st year of service 80% $455.90 
2nd year of service 85% $484.39 
3rd year of service 90% $512.88 

Division "B". 
1. Senior Industrial Nurse $444.64 
2. Industrial Nurse $434.64 
3. Senior Clerk/Senior Storeman $428.50 
4. Screen and Surface Overseer $420.72 
5. Typist or Receptionist $402.96 
Group 1 
Adult Clerk 
Storeman 
Secretary 
Surveyors Assistant 
Laboratory Assistant 
Technical Assistant 

1st year of service in Coal Mining 
Industry $402.90 
2nd year of service in Coal Mining 
Industry $412.83 
3rd year of service in Coal Mining 
Industry $420.72 
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Division "B". 
Group 2 
Juniors 

Under 17 years of age $209.54 
From 17 years to 18 years $245.81 
From 18 years to 19 years $286.10 
From 19 years to 20 years $330.43 
From 20 years to 21 years $370.72 

Application 5 of 1987. 
That the Colliery Staff's Award 1968 as amended be 

further amended by deleting the existing Clause 14 and 
substituting the following: 

(1) All employees covered by this award shall be paid 
fortnightly on each alternate Friday. 

(2) Notwithstanding the provisions of subclause (1) of 
this clause by mutual agreement between the employer 
and employee concerned, payment of wages may be 
made at other than fortnightly intervals and on any day 
of the week as so agreed. 

Dated at Collie the 25th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

WA Coal Industry Tribunal. 

COAL INDUSTRY TRIBUNAL — 

Disputes — matters referred — 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 25th day of March 1987. 
Application No. 6 of 1987. 

Between Australian Colliery Staff Association, Appli- 
cant and Western Collieries Ltd, Respondent. 

In the matter of: An application to reinstate the private 
use of company vehicles for certain employees. 

Decision of the Tribunal. 
THIS is an application brought by the Australian 
Collieries Staff Association for an order "to reinstate the 
private use of Company Vehicles (sic) in their control to 
the following members" of the Association on the staff 
at Western Collieries Limited: Messrs Farquhar, 
Bebbington, Merrey, Davis, Thompson and Watkins. 
Their case, in a nutshell, is that when they were initially 
employed it was a condition of their employment that 
they had limited or restricted private use of a Company 
supplied motor vehicle. 

It is common ground that in September of last year, or 
thereabouts, the right to use such vehicles for private 
purposes was removed from them. It was removed by 
medium of a memorandum from the Company given to 
the relevant members of staff in the following terms: 

As you are probably aware, the Fringe Benefits 
Tax requires that the use of company vehicles be 
more closely controlled in the future. It is therefore 
necessary to both restate and enforce company rules 
concerning the use of company vehicles: 

1. The vehicle you have been allocated may be 
used for work related purposes and to travel to and 
from work only. Personal use of the vehicle is not 
permitted. 

2. During absences from work, the vehicle must 
be made available for reallocation as appropriate by 
your manager. 

3. The vehicle may be used for other purposes 
only with the expressed permission of your 
manager. 

4. A breach of the rules may result in a review of 
the vehicle allocations. 

At this stage there are no further plans to alter 
company policy on Company Vehicle (sic) use 
provided the above rules are adhered to. Your co- 
operation in the matter is requested. 

Mr Latter, for the Applicant, rightly suggests that the 
question of whether the right to use Company supplied 
motor vehicles for private or limited private purposes is 
or is not a term of employment, is largely a question of 
fact. He says that if we find that there is such a benefit, 
we should order that it be reinstated or alternatively, that 
it should be converted to cash as the Fringe Benefits Tax 
is a matter that really worries the Company. 

The Company's attitude is that there was no such 
contract. Rather, the right to use the vehicles for private 
purposes was really an informal benefit or privilege 
which was at no stage a part of the contract of 
employment. 

There has been much evidence given in these proceed- 
ings. All of the employees concerned, bar one, have given 
evidence and, in one form or another, a number of 
managers have given evidence as to the terms and 
conditions on which the individuals were given the cars as 
they understood it. In essence, the employees all say that 
it was a contractual term and the managers suggest that 
the right to use the vehicles privately was always under- 
stood to be a benefit which could be removed at any time. 

Perhaps not surprisingly, the Tribunal is divided on 
the outcome of the matter, although as to the facts we are 
of the view that the evidence does not disclose that there 
was a contractual benefit to use the vehicle privately and, 
1 am bound to say, that that is my view. Speaking for 
myself, I cannot accept that the evidence discloses that 
there was an inalienable right to use the vehicles for 
private purposes. None of the witnesses could say that 
they were given a guarantee that the vehicle would be 
made available for private use. Rather, it seems to be that 
they were given a licence to do that principally at the 
Company's pleasure. None say that they were promised 
that as a part of their remuneration package. All say that 
they, in one form or another, had to seek permission for 
the use of the vehicle for private purposes. My 
impression is and, indeed, I think it is fair to say the 
Tribunal's unanimous impression is that the arrange- 
ment in reality was that these individuals were provided 
with a motor vehicle in order to carry out their work 
more effectively and efficiently, and that the vehicle went 
with the job rather than with the individual. Ancilliary to 
that they were permitted to use it for private purposes 
within special limits. 

That does not necessarily end the matter because it still 
would be open to the Tribunal to order that the 
Company establish the right to use the vehicle privately 
on the basis which existed before the memorandum was 
issued. But my view is that now is not the time to add to 
overheads. In the first place I think it has to be accepted 
that the industry, as I have said before, is in parlous 
circumstances. We all know that there is an artificial 
arrangement whereby coal is being dumped in the bush in 
order to save many jobs in and around Collie. I do not 
think it behoves the Tribunal at this time to add to 
overheads by insisting that individuals be given a car to 
enable them to go shopping and the like. 

Secondly, I do not believe it is a case of misrepre- 
sentation on the part of the Company that needs to be 
remedied. Indeed, on my view of the evidence and it has 
been honestly acknowledged by the employees 
concerned, they were never given any guarantee that the 
private use would continue. There have been changed 
circumstances since the licence given to them was first 
established. That changed circumstances is the Fringe 
Benefits Tax which imposes a cost on companies for 
giving a benefit of the kind the employees now seek. For 
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the reasons I have already indicated, the time is not now 
right for that to be done, at least by the Tribunal. 
Therefore, it follows that the claim should be dismissed. 

I want to say however, that the Association members 
of the Tribunal take the view that because of the 
exception made by the Company for two individuals, 
Messrs Moyses and Ireland, they take the view that there 
is an anomaly. On the basis of that anomaly they think 
that it is inappropriate that the six individuals do not 
have the licence to use the vehicles for private purposes 
reinstated. Their view is that the claim in effect should be 
upheld on the basis of the anomalous situation that exists 
arising out of the Company's decision in respect of 
Messrs Moyses and Ireland. 

For my own part, the details of why that anomaly 
exists, though not explained in full, are just too abstract 
and vague to lead me to believe the anomaly is such as to 
warrant being repeated in the case of six other 
individuals. 

Order. 
HAVING heard Mr W.S. Latter for the Applicant and 
Mr S.J. Kenner for the Respondent, the Tribunal doth 
hereby award, order and prescribe that the application be 
dismissed. 

Dated at Collie the 25th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

WA Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 354 of 1987. 

NOTICE is given of an application by the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch under the 
Industrial Relations Act 1979, to alter its eligibility for 
membership rule. 

The proposed new additional rule relating to the 
qualification of persons for membership is set out below. 

Add to the existing subrule (1) of rule 4.—Eligibility 
for Membership, the following paragraph:— 

(w) the occupation of Enrolled Nurse. 
For a full recital of the Eligibility for Membership 

Rule, see 67 WAIG 416. 
This matter has been listed for hearing before the Full 

Bench on the 7th day of July 1987. 
A copy of the rules of the organisation and the 

proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest or desire to object 
to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Committee 
Regulations 1987. 

Dated at Perth this 13th day of May 1987. 

T. POPE, 
Deputy Registrar. 


