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BRINSDEN J.: The appellant appeals against an order 
made by the Commission in Court Session on 5 
December 1986 in the following terms: 

6. Paid union meetings shall be allowed by the 
Respondent on the following terms: 

(a) Where practicable, prior to a shop stewards' 
meeting taking place, the convenor shall meet 
with the senior representative of the manage- 
ment on site at the time in an endeavour to 
reach accord as to the arrangements to then 
apply to facilitate that meeting taking place. 

(b) Subject to the prior arrangement intended to 
occur under paragraph (a), the Respondent 
shall release shop stewards to attend a 
scheduled monthly meeting. 

(c) Work release shall be pre-arranged on the basis 
of no loss of normal earning but shall be limited 
to a maximum of two hours. 

(d) Paid meetings of union membership during 
normal hours of work which are pre-agreed by 
the convenor and the senior representative of 
management on site shall be subject to arrange- 
ments agreed for each particular meeting. 
Meetings shall be held as and when required but 
with no greater frequency than once per month 
and shall be limited to a maximum of two 
hours. 

The first point that arises is what the Order means and 
as to that the parties represented before us place a 
different construction upon it. The appellant says that 
Clause 6 (d) is wide enough to oblige it to make payment 
to union members who attend union meetings in accor- 
dance with the clause even though those employees are 
not rostered on duty at the time the union meetings are 
held. The appellant points out that in the past pursuant 
to agreements entered into with one or more of the 
respondent unions it was so obliged. It also says that 
during the course of the hearing the claim of the 
respondents was sufficiently wide to embrace payment to 
members of the unions not actually rostered for duty. 
The respondent's counsel contends that such a wide con- 
struction was not intended by the Order and that it does 

not seek to contend that such a construction is open. He 
points to various passages in the reasons for decision of 
the Commissioners which suggest they did not intend to 
cover employees who were not rostered for work at the 
time of the meetings. There is I think considerable weight 
in what the respondent says so far as the intention of the 
Commission is concerned but nevertheless I am of the 
opinion the clause is ambiguous. In view, however, of the 
express concession by counsel for the respondents that 
they do not seek to claim payment for such union 
members I propose to consider the grounds of appeal on 
the basis that Clause 6 refers only to shop stewards and 
union members rostered for duty at the time the paid 
meetings are to be held. It is not therefore necessary for 
me to consider this aspect further but as at present 
advised I would not have thought it within the jurisdic- 
tion of the Commission to make an order against an 
employer obliging it to pay union members who attend 
union meetings held during times those members are not 
rostered for duty with the employer. It is sufficient for 
me to refer to the words of the High Court in Re Manu- 
facturing Grocer's Employees Federation of Australia 
and Association of Professional Engineers of Australia 
Ex Parte Australian Chamber of Manufacturers and 
Victorian Employers' Federation 60 ALJR 347 at 3541 
where their Honours said: 

it is sufficient to say that a matter must be 
connected with the relationship between an 
employer in his capacity as an employer and an 
employee in his capacity as an employee in a way 
which is direct and not merely consequential for it to 
be an industrial matter capable of being the subject 
of an industrial dispute. 

The grounds of the appeal are that the Commission 
erred in law and exceeded its jurisdiction in making the 
Order because: 

(a) The matters, the subject of the said order have 
no relevant connection with the relationship of 
employer and employee. 

(b) The matters, the subject of the said order are 
not industrial matters as defined in the Act. 

(c) Insofar as the order has the effect of 
restricting the number of days or hours in the week 
during which the appellant may carry on its 
operations, the same is ultra vires or invalid by 
reason of the provisions of section 23 (3) (a) of the 
Act. 

(d) The said order has the effect of varying hours 
of work, alternatively rates of pay provided for in 
Industrial Agreement No. 10 of 1979, which agree- 
ment by reason of section 117 of the Act and section 
88 of Act No. 94 of 1984 is deemed an Industrial 
Agreement, in the absence of any or sufficient 
evidence before the Commission to satisfy the 
requirements of section 43 (2) of the Act. 

(e) Insofar as the orders have the effect of 
reducing the standard weekly hours of work of the 
appellant's employees below 38 hours per week, the 
Commission failed to give effect or proper effect to 
the principles and in particular principle numbered 5 
governing the reduction of weekly hours handed 
down by the Commission on 9 July 1986. 

I proposed to deal with grounds (a) and (b) first. 
Section 23 of the Industrial Relations Act 1979 and 
Amendments (the Act) lays the foundation of the 
Commissions jurisdiction by granting to it cognisance to 
inquire into and deal with any industrial matter except 
for immaterial matters to which reference need not be 
made. An "industrial matter" is defined by section 7 to 
mean inter alia "any matter affecting or relating to the 
work, privileges, rights, or duties of employers or 
employees in any industry or of any employer or 
employee therein and, without limiting the generality of 
that meaning includes any matters relating to" and there- 
after are set out a number of specific items (a) to (h) 
inclusive. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 725 

Unimpeded by authority of previous decisions in my 
view the opening words are wide enough to found 
jurisdiction in the Commission to make Order 6. I reach 
that conclusion because a paid union meeting affects or 
relates to the work of an employer and employee because 
it involves giving the employee leave of absence during 
working hours to attend a union meeting. Furthermore, 
it would also relate to the privileges and rights of an 
employee and the duties of an employer when those 
privileges and rights on the one hand or duties on the 
other are regarded from the standpoint of both the 
employer and the employee. In other words a paid union 
meeting of the type now under discussion is a matter 
which is connected with the relationship between an 
employer in his capacity as an employer and an employee 
in his capacity as an employee in a way which is direct 
and not merely consequential. In any event subclause (b) 
of the definition of industrial matter makes "leave of 
absence" such an industrial matter though it must be 
accepted that of necessity leave of absence must relate to 
the relationship between an employer as an employer and 
an employee as an employee. The provision by an order 
of a right to attend a union meeting during working 
hours is surely nothing more than the grant of a leave of 
absence for a specific purpose. I am not able to make any 
intelligent distinction between leave of absence granted 
for the purpose of attending a union meeting with leave 
of absence for a public holiday, paid sick leave, or 
absence through bereavement, all of which are 
authorised absences pursuant to Clause 18 (6) of 
Industrial Agreement No. 10 of 1979 made between the 
parties which is still in force and primarily governs 
mutual conditions of employment. It is said that paid 
leave to attend union meetings does not directly arise out 
of the relationship between an employer and an 
employee but is indirect and merely consequential upon 
that relationship and therefore not within the power of 
the Commission. I do not agree. It is a feature of our 
industrial life that employees are grouped in unions and 
indeed the policy of the Act is to promote unionism and 
representation of employees by unions. Industrial Agree- 
ment No. 10 itself recognises this philosophy by Clause 
5 (1) which makes it a condition of employment under 
the agreement that each worker shall, while that employ- 
ment continues, be a financial member of the appro- 
priate union. It is true that the provisions of the Act 
probably makes such a clause invalid insofar as it might 
be construed as promoting compulsory unionism. Never- 
theless the clause does not stand by itself for there are 
other clauses in the agreement which emphasise the 
significance of the role to be played by unions as, for 
example, Clause 37 involving industrial relations 
procedure. It therefore seems to me to be an inevitable 
conclusion that it is part of the relationship at least of this 
appellant as an employer with its employees as employees 
that the employees may attend from time to time 
meetings of unions of which they are members and that 
by doing so during working hours is a direct incident of 
the relationship of employer and employee and not 
merely consequential to that relationship. I would there- 
fore have no difficulty in supporting the jurisdiction of 
the Commission to make an order in the terms of Clause 
6 (subject to the limited construction I have referred to 
earlier) merely upon the definition of industrial matter. 
The issue however is not free from authority. 

Both counsel cited a number of cases to us where 
similar questions have arisen under comparative legis- 
lation. I propose briefly to refer to some of these 
authorities. An industrial dispute about an industrial 
matter and hence an industrial matter should be 
construed in respect of the particular legislation in which 
these phrases arise by considering the legislation as a 
whole as being one directed to the relationship between 
an employer and an employee within an industry. 
"Industrial matter" should not be permitted to extend to 
anything that is merely related to an industry but rather 
to regulate the relations between an employer and 
employee within that industry: Clancy v. Butchers' Shop 
Employees Union (1904) 1 CLR 181 at 207; Federated 

Clerks Union of Australia v. Victoria Employers' 
Federation 154 CLR 472 at 479-80. From the latter case 
four propositions can be extracted from the judgment of 
Mason J. at p. 488-489: 

(1) a matter does not become an industrial matter 
simply because it is a matter with respect to which 
persons who are employers and employees are disputing 
(the cases previously cited); 

(2) in order to constitute an industrial matter what is 
demanded must have a relevant connection with the 
relationship of employer and employee [R v. Portus: Ex 
Parte Australia and New Zealand Banking Group Ltd 
127 CLR 353 at 365; R v. Commonwealth Conciliation 
and Arbitration Commission; Ex Parte Melbourne and 
Metropolitan Tramways Board (1966) 115 CLR 443 at 
450, a connection resting on an indirect effect or 
consequence being insufficient for this purpose; R v. 
Finlay; Ex Parte Commonwealth Steamship Owner's 
Association 90 CLR 621 at 629-630]; 

(3) a demand by employees for something of a 
management or managerial nature has no relevant 
connection with the relationship of employer and 
employee and is not an industrial matter; R v. Flight 
Crew Officers Industrial Tribunal Ex Parte Federation 
of Air Pilots (1971) 127 CLR 11 at pp. 20-31; and a 
demand of something of a political or social nature is for 
the same reason not an industrial matter. 

I do not think it necessary to go to any of the other 
authorities cited except one case for after a consideration 
of them I am left in no doubt that there is nothing in them 
which should cause me to revise my initial appreciation 
of the construction of "industrial matter" within section 
7 of the Act. I only wish to refer to the Queen v. the 
Industrial Commission of South Australia; Ex Parte the 
Fire Brigade Board (1977) 15 SASR 546 and particularly 
the judgment of Bray C. J. at 548. That case involved the 
question whether the provision in an award of study 
leave to attend trade union education courses was within 
jurisdiction. The Full Court of South Australia refused 
to make absolute an order nisi for prohibition directed to 
the Industrial Commission of South Australia to prevent 
the Commission from hearing and determining an 
application on behalf of the respondents to the applica- 
tion for insertion in the award of a paid study leave 
clause. Bray C.J. said: "But the study leave in question 
here seems to me to fall into the same category as sick 
leave, bereavement leave, maternity leave, paternity 
leave and the like, which are frequently provided for in 
awards. If attending a trade union education course has 
nothing to do with the employment and is not connected 
with the length of service, neither is sickness, death or 
birth". Likewise I am not able to distinguish paid leave 
to attend a union meeting from any of the types of leave 
referred by Bray C.J. There is however another passage 
which I think is particularly relevant which appears on p. 
549 in which his Honour said "In short, the periods for 
which and the circumstances under which an employee 
may still be entitled to his wages under the contract of 
employment, notwithstanding his absence from work, 
seem to me to be matters pertaining to the employer/ 
employee relationship on its narrowest construction". 
Equating "pertaining" to "affecting or relating", the 
words used in section 7 of the Act, the passage exactly fits 
the construction I place upon the opening words of the 
definition of industrial matter. 

Turning now to ground (c) section 23 (3) (a) provides: 
(3) The Commission in the exercise of the 

jurisdiction conferred on by this Part shall not — 
(a) prohibit the employment of employees on 

any day of the week or restrict in any other 
way the number of days or hours in the 
week during which any operation may be 
carried on in any industry or by any 
employer . . . 

It is said that in Order 6 amounts to a prohibition 
falling within the provisions of the section. I do not think 
as a matter of fact it has been established that the absence 

3 
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of some employees attending a paid union meeting would 
necessarily prevent any operation of the company being 
carried on. It is true that it would be more likely that the 
company would cease its operations if all the employees 
should go off at the same time to a union meeting but 
Order 6 is designed to prevent such an occurrence. In any 
event I do not think that the Order comes within the 
provisions of the section since it does not by its terms 
restrict the hours in the week during which any operation 
may be carried on. I would have thought the section is 
designed to prohibit a provision in an award which 
specifically states, for example, that the particular 
employr shall not carry out a particular operation during 
certain hours or days of the week. There is therefore 
nothing in this ground. 

I propose to skip over ground (d) since to some extent 
it arises under ground (e). In Robe River Iron Associates 
v. Amalgamated Metal Workers' and Shipwrights' 
Union of Western Australia and Others 66 WAIG 1553 
at 1561 in my reasons for judgment I discussed Industrial 
Agreement No. 10 pointing out that it started life'as an 
industrial agreement and then, under the Act, it became 
a "deemed award" but by reason of section 88 of Act 
No. 94 of 1984 as from 1 March it reverted to being an 
industrial agreement. Section 41 of the Act provides for 
the registration of industrial agreements and by 
subsection (6) provides that notwithstanding the expiry 
of the term of an industrial agreement it shall, subject to 
the Act, continue in force in respect of all parties thereto 
until a new agreement or an award in substitution for the 
first mentioned agreement has been made. By subsection 
(7) at any time after or not more than 30 days before the 
expiry of an industrial agreement any party may file in 
the office of the Registrar of the Industrial Commission a 
notice in the prescribed form signifying his intention to 
retire therefrom at the expiration of 30 days from the 
date of such filing, and such party shall on the expiration 
of that period cease to be a party in the agreement. 
Industrial Agreement No. 10 has not been the subject of 
any such notice and therefore still remains in force and is 
binding on the parties to it and that includes of course the 
appellant and the respondents. By Clause 18 (6) it is 
provided: 

(6) Unauthorised Absences: An employee who is 
absent from duty (other than on annual leave, long 
service leave, public holidays, paid sick leave, 
workers' compensation, absences paid under the 
Sickness and Accident Benefit Scheme, bereave- 
ment leave and periods of stand downs) for a day or 
part of a day shall not be paid for the time he is so 
absent nor will the loading factor described in 
subclause (5) be credited towards the averaging 
system. 

It will be seen that Clause 18 (6) would not permit an 
employee to be absent from work to attend a union 
meeting during working hours. It is obvious therefore 
that the Order gives to the employee the right to absent 
himself from work and be paid during such absence in 
accordance with the provisions of the Order in direct 
contradiction to what is provided for in Clause 18 (6). 
The Order therefore is clearly an amendment or variation 
of Order 18 (6). 

Section 43 (2) provides that on the application of any 
party to an industrial agreement the Commission may, 
by order, vary the industrial agreement at any time while 
the agreement is in force if and to the extent that the 
terms of the variation are not contrary to the Act, or any 
General Order made under section 51 or any principles 
formulated in the course of proceedings in which a 
General Order is made under section 51 and if (a) in the 
opinion of the Commission 

(i) circumstances have arisen since the making of 
the agreement that at the time the agreement 
was made could not reasonably have been 
forseen by the parties to the agreement; and 

(ii) those circumstances render the provisions of 
the agreement or any other, no longer just 

The application before the Commission upon which 
the Order complained of was made was not an 
application under section 43 (2). At least that much is 
common ground. Before the substantive hearing of the 
application got under way the appellant sought from the 
Commission further particulars, namely: 

(1) whether the respondent sought a new award, 
(2) whether the respondent sought a variation of 

Industrial Agreement No. 10 and 
(3) whether the respondent sought an interpretation of 

that Industrial Agreement. 
In delivering written reasons the Chief Commissioner 

quoted counsel for the respondents in which he stated 
that the application before the Commission was for an 
order restraining the appellant from implementing any 
changes to extant working practices without the consent 
of the Commission and where firstly the Commission 
had jurisdiction to deal with that work or practice, 
secondly that it be fair and equitable that the work 
practice continue and, thirdly, that the work practice not 
be directly inconsistent with the provisions of the 
agreement. It is clear from the quoted passage that 
counsel did not propose that the Commission should 
construe the application as being an application to vary 
Industrial Agreement No. 10. These work practices to 
which counsel referred had apparently been compiled as 
Exhibit 7 and one of the work practices related to paid 
union meetings. The Commission in its reasons for 
judgment went on to say: 

Examination of the practices revealed by Exhibit 
7 along the lines suggested by (counsel for the 
respondent) in the quotation above will in due 
course allow the Commission to determine whether 
any such practice/agreement attempts to vary or 
interpret the registered document. It is our intention 
that orders which may issue from matter No. 758 of 
1986 will clarify not confuse. 

The hearing before the Commission therefore pro- 
ceeded apparently on the basis that no variation of 
Industrial Agreement was being sought and that no order 
would be made which had that effect. The work practice 
which had existed relating to paid union leave but which 
the appellant had refused to continue was not a registered 
agreement within the meaning of s.41(2) since it had not 
been registered with the Commission. The Order 
therefore cannot be construed as being a variation of the 
work practice regarded as an industrial agreement within 
the meaning of the Act. It is also obvious that the 
jurisdiction of the Commission on the application a 
party to vary an industrial agreement is dependent upon 
the establishment in the opinion of the Commission of 
the circumstances providing for the foundation of its 
jurisdiction which I have earlier set out. Of course by 
reason of the way in which the proceedings were 
conducted the Commission never came to consider 
expressly whether these circumstances existed nor can we 
imply that it did so. Nor did the Commission when 
considering whether it should make the order examine 
whether it was contrary to any General Order made 
under s.51 or any principles formulated in the course of 
proceedings in which such a General Order was made. 
There is such a General Order: Vol. 66 WAIG 1139, and 
principles formulated in the course of proceedings in 
which the General Order was made. I must not be taken 
as deciding that the Order falls within the provisions of 
that General Order or those principles. I merely content 
myself with saying that there is no evidence to suggest 
that before making th Order the Commission considered 
the terms of the General Order and the principles. 

It is contended by counsel for the respondents that not 
having taken the point before the Commission that the 
effect of the Order was to vary the terms of Industrial 
Agreement No. 10 and that no proper foundation in 
jurisdiction had been established for the making of the 
Order., the appeUant should not now be able to raise the 
issue. In my view it would be unfair and indeed a breach 
of natural justice to deny the appellant the right to raise 
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the issue since it was led into the belief that any order 
sought would not amount to a variation. Furthermore 
the inaction of the appellant in failing to raise the 
question of jurisdiction before the Commission does not 
create jurisdiction within the Commission if the 
ingredients to found that jurisdiction are absent. In this 
case they were absent because what was before them it 
was not considered to be an application to vary Industrial 
Agreement No. 10 and the foundation for the exercise of 
jurisdiction to vary the Agreement in the establishment 
of the necessary circumstances did not exist. I am led to 
the belief that the Commission misconstrued the nature 
of the applications before it and misconstrued the effect 
of the Order under appeal. I would therefore uphole the 
appeal and quash the Order on this ground alone but I 
would remit the matter back to the Commission in Court 
Session for further hearing and determination according 
to law. 

During the course of discussion I did invite counsel to 
consider an amendment to Order No. 6 to make clear 
that it did not cover workers who were not rostered for 
duty at the time of a union meeting. As I have taken the 
view that the Order must be quashed it is not necessary 
for me to consider the terms of the proposed 
amendment. Should the matter come before the 
Commission again as an application for a variation of 
Industrial Agreement No. 10 in respect of Clause 18(6), 
and the Commission reaches the view that it should make 
an order along the lines of the quashed order I would 
suggest that it drafts the order so as to make it absolutely 
clear that workers not rostered are not intended to be 
covered. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1986. 

Heard 2 and 3 February 1987. 
Delivered 25 February 1987. 

Coram: Brinsden J. (President), Olney & Rowland JJ. 

Between Robe River Iron Associates, Appellant, and 
Amalgamated Metal Workers' and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Mr E.M. Heenan QC and Mr H.J. Dixon (instructed 
by Messrs Parker and Parker) appeared for the 
appellant. 

Mr D. Stone (instructed by Messrs Northmore Hale 
Davy and Leake) appeared for the respondents. 

ONLEY J.: In response to an application made on behalf 
of the respondent unions on 8 August 1986 to refer to the 
Western Australian Industrial Relations Commission 
(the Commission) for hearing and determination of an 
industrial matter "namely the decision of (the appellant) 
to introduce across the board changes in the terms and 
conditions of work" the Commission sitting in Court 
Session ordered on 5 December 1986 inter alia: 

6. Paid union meetings shall be allowed by the 
Respondent on the following terms: 

(a) Where practicable, prior to a shop 
stewards' meeting taking place, the 
convenor shall meet with the senior 
representative of the management on site 
at the time in an endeavour to reach accord 
as to the arrangements to then apply to 
facilitate that meeting taking place. 

(b) Subject to the prior arrangement intended 
to occur under paragraph (a), the 
Respondent shall release shop stewards to 
attend a scheduled monthly meeting. 

(c) Work release shall be pre-arranged on the 
basis of no loss of normal earning but shall 
be limied to a maximum of two hours. 

(d) Paid meetings of union membership 
during normal hours of work which are 
pre-agreed by the convenor and the senior 
representative of management on site shall 
be subject to arrangements agreed for each 
particular meeting. Meetings shall be held 
as and when required but with no greater 
frequency than once per month and shall 
be limited to a maximum of two hours, 

(hereinafter referred to as Order 6). 
The appellant now appeals against the Commission's 

decision and asserts in its grounds of appeal: 
The Commission erred in law and exceeded its 

jurisdiction under the Act in its decision to order the 
appellant to allow paid union meetings for shop 
stewards and employees during normal hours of 
work when: 

(a) The matters, the subject of the said order 
have no relevant connection with the 
relationship of employer and employee. 

(b) The matters, the subject of the said order 
are not industrial matters as defined in the 
Act. 

(c) Insofar as the order has the effect of 
restricting the number of days or hours in 
the week during which the appellant may 
carry on its operations, the same is ultra 
vires or invalid be reason of the provisions 
of Section 23(3)(a) of the Act. 

(d) The said order has the effect of varying 
hours of work, alternatively rates of pay 
provided for an Industrial Agreement No. 
10 of 1979, which agreement be reason of 
Section 117 of the Act and Section 88 of 
Act No. 94 of 1984 is deemed an Industrial 
Agreement, in the absence of any or 
sufficient evidence before the Commission 
to satisfy the requirements of Section 43(2) 
of the Act. 

(e) Insofar as the orders have the effect of 
reducing the standard weekly hours of 
work of the appellant's employees below 
thirty-eight hours per week, the 
Commission failed to give effect or proper 
effect to the primciples and in particular 
principle numbered 5 governing the 
reduction of weekly hours handed down 
by the Commission on 9 July 1986. 

The Commission's order of 5 December 1986 had been 
preceded by written reasons given on 30 October 1986 on 
which occasion each of the three members of the Bench 
gave separate reasons. Some reference to these will be 
made in due course. 

The claim giving rise to Order 6 related to one of the 
"work practices, deals, arrangements, exchange of 
letters" referred to in an order made by the Commission 
on 21 August 1986, reference to which appears in the 
reasons of this Court in Appeal No. 3 of 1986 reported at 
66 WAIG 1553. 

There is no question that for many years prior to the 
present dispute arising the appellant had by agreement 
with the respondents permitted both shop stewards' 
meetings and general meetings of union members to be 
held during ordinary working hours and within an agreed 
limit paid all employees attending such meetings 
irrespective of whether the employee was rostered for 
work at the time of the meeting or not. The appellant 
having indicated its intention not to continue with this 
arrangement the respondents sought the sid of the 
Commission to preserve the previous practice. In support 
of this claim the repondents' advocate asserted before 
the Commission in Court Session on 4 September 1986 
(transcript p.216). 

. . . The evidence will be that that agreement has 
continued between the company and the unions; 
that the unions and their members have not abused 
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the entitlement, so to speak; that it is one of long- 
standing, and is a recognition by the company of the 
need for proper involvement in consultation. 
Again, in terms of a brief consideration by myself 
with the stewards, I understand that generally 
speaking these meetings are for information 
purposes, and so on. A whole range of matters is 
discussed from time to time, affecting sections of 
the total workforce — matters concerned with 
industrial relation, superannuation, matters of a 
kind mentioned in the employee assistance 
programme — a whole host of arrangements. These 
procedures have been developed, as I said, for some 
time. We say that, whilst that in isolation is not 
necessarily a common matter across the industry, 
the principle of acceptance of the need for stewards 
and their members to have meetings and to have 
contact with each other, and a recognition by the 
employer that that plays a positive role in improved 
communications, industrial relations, and indeed 
human relationships, this is a concept endorsed by 
the industry and can be found by a perusal of other 
awards of the iron ore industry. 

I use for this purpose again, the Hamersly Iron 
Award, and I think it is a clause concerned with 
union representation within that award. I will 
provide you with the clause tomorrow, Mr Chief 
Commissioner. I ask you to take a look at that 
particular clause, a very extensive clause in terms of 
union representation. It also makes provision for 
paid union meetings of the kind under consideration 
in document number 8. I might say that in terms of 
union involvement and participation at union 
meetings, in company time — or at least in terms of 
payment by the company — this is no big deal. 

Each of the three members of the Commission in 
Court Session dealt with the issue in the reasons handed 
down on 30 October 1986 and I now set out relevant 
extracts from these reasons. Chief Commissioner Collier 
said: 

Because of the nature, remote location and 
modus operandi of this enterprise in the iron ore 
production and processing industry, it is my view 
that the respondent should be required to allow 
unions the opportunity to have paid meetings of 
their membership so long as the interruption to the 
Company's operations is kept to a minimum. I am 
of the view also that, notwithstanding the attitude 
evinced to date by the new management towards 
unions, the respondent should allow paid shop 
stewards meetings with a maximum of two hours per 
month. I would issue an order similar to the 
provisions in the Hamersley award. 

Commissioner Gregor: 
From the Commission's knowledge of the iron 

industry it can be said that the provision of facilities 
for Unions to conduct meetings is common place. 
The arrangements differ from site to site but 
nevertheless they occur, generally in circumstances 
designed to minimise interference to the production. 
It is well recognised in the industry that when there is 
continuous shift mining, with the production 
operations being conducted on 168 hours per week, 
it is not possible for meetings to take place in the 
same manner as for normal day work operations 
and so the privilege of Union meetings has been 
extended by agreement in many places. 

In my view it is reasonable that the Unions be 
allowed the opportunity to conduct meetings of 
their membership, consistent with their being 
minimum disturbance to their Company's 
operations. In normal times such meetings can make 
a contribution to the orderly conduct of industrial 
relations in an operation and I see no reason why a 
scheme of meetings should not be awarded in this 
instance. It is a practice in other places in the Pilbara 
to have the opportunity of a meeting either prior to 
or at the completion of a shift, and it is a regular 

practice that the meeting so conducted be a paid 
meeting. I would issue an order that a paid meeting 
be allowed on that basis in the various parts of the 
operation, consistent with the convenience of the 
parties involved in those several parts of the 
operation, but at all times against the requirement 
that there be the minimum effect to the Company's 

• productive effort. 
Commissioner Coleman: 

I accept the need for general union meetings to be 
conducted in order that members may be informed 
on matters and that union representatives can 
receive their instructions. In view of the nature of 
the operation it is reasonable that these meetings be 
held in ordinary working hours but so as to minimise 
the impact on production. 

I do not accept that there should be an entitlement 
to a regular monthly meeting but that such meetings 
should be arrange! with the company only when 
necessary. The meetings should be limited to two 
hours duration. 

Until such time as a mature approach develops in 
the relationship between the workforce , their 
representatives and management I see the need for 
the Order to particularise the conditions under 
which the arrangements should operate. 

I consider it appropriate that an Order should also 
issue for paid monthly meetings for shop stewards. 

It should be noted that each Commissioner has dealt 
with the merit of the claim and not with the question of 
whether the particular claim relates to an industrial 
matter. It is obvious from the comments made that the 
Commission's jurisdiction to make the order was not in 
issue. 

But for the context in which Order 6 was made it is 
difficult to give any precise meaning to its terms but 
having regard to the previous practice, the respondent's 
claim for the continuation of that practice and the 
reasons expressed by the Commissioners for acceding to 
that claim the appellant has assumed that Order 6 is 
intended to compel the continuation of the earlier 
practice whereby payment was made for attendance at 
union and shop stewards' meetings irrespective of 
whether the employee concerned was rostered for work 
at the time of the meeting. Counsel for the respondent 
says, however, that the Order was not meant to compel 
payment to employees who at the time of the meeting 
would not have otherwise been engaged in their work 
activities and he has assured the Court that this is the 
view taken by the respondents. In effect the respondents 
are saying that Order 6 operates so as to ensure that an 
employee attending a union meeting or shop stewards' 
meeting during working hours will not have to pay for 
the time of his absence from his duties deducted subject 
to the limit of two hours in any one month. For myself I 
am inclined to the view adopted by the applicant as to the 
effect Order 6 would have but as the respondents are 
apparently happy that the Order be amended to remove 
any ambiguity and to express what they assert to be its 
true meaning I will hereinafter assume that the issues 
raised in this appeal do not extend to the question of 
whether the Commission has jurisdiction to order 
payment of wages to an employee for attending a union 
or shop stewards meeting at a time when he would not 
otherwise be required to be at work. 

The conditions of service of the appellant's employees 
engaged in the iron ore production and processing 
industry are to be found in Industrial Agreement No. 10 
of 1979, (the agreement) the term of which has expired 
but which continues in force in respect of all parties who 
have not retired from it (and none has) by force of 
section 37(6) of the Industrial Relations Act. 

The primary issue in this appeal is whether it is within 
the jurisdiction of the Commission to make an order or 
award in respect of "paid union meetings". The 
jurisdiction of the Commission being limited (with some 
irrelevant excpetions) to enquiring into and dealing with 
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"any industrial matter" (IRA Section 23(1)) this 
question can only be answered in the affirmative if the 
subject matter giving rise to Order 6 was an industrial 
matter as defined in section 7(1) of the Act. So far as it is 
presently relevant the term industrial matter is defined 
thus: 

'industrial matter' . . . means . . . any matter 
affecting or relating to the work, privileges, rights, 
or duties of employers or employees in any industry 
or of any employer or employee therein and, 
without limiting the generality of that meaning, 
includes any matter relating to — 

(a) the wages, salaries allowances, or other 
remuneration of employees or the prices to 
be paid in respect of their employment; 

(b) the hours of employment, leave of 
absence, sex, age, qualification, or status 
of employees and the mode, terms, and 
conditions of employment including 
conditions which are to take effect after 
the termination of employment; 

(c) ... 
(d) ... 
(e) the privileges, rights, or duties of any 

organisation or association or any officer 
or member thereof in or in respect of any 
industry; 

Order 6 imposes two obligations upon the employer. 
First, the obligation to permit employees to be absent 
from the performance of their duties to attend the 
meetings in question and, second, the obligation to 
refrain from making any deduction from the wages (up 
to the limit prescribed) by reason of such absence. From 
the employees' point of view Order 6 confers the right or 
privilege to be absent from work to attend union 
meetings, a right or privilege to be enjoyed, if exercised 
(but subject to the limit of two hours) without deduction 
of pay. 

On the face of it Order 6 seems to fit comfortably 
within the general words of the definition of industrial 
matter. It deals both with a matter affecting or relating to 
the privileges and rights of employees in the particular 
industry and the duties of the employer therein. 
Furthermore, insofar as the more particular aspects of 
the definition are concerned the Order clearly deals with 
the wages or remuneration in respect of the employees' 
employment, leave of absence and the mode, terms and 
conditions of employment of employees. Unless 
constrained by authority I would have no hesitation in 
concluding that Order 6 deals with an industrial matter as 
defined. 

Counsel for the appellant has however advenced an 
extensive and detailed argument in support of the 
contrary view. His main thrust is the assertion that to be 
an industrial matter as defined it is necessary for the 
matter in question to have "a relevant connection with 
the relationship of employer and employee". And there 
is no doubt that this is a correct formulation of the legal 
principles as enunciated in a variety of authorities as 
cited by counsel as to which see Federated Clerks Union 
of Australia v. Victorian Employers; Federation (1984) 
CLR 472 per Mason J. at 488-9 and the cases there cited. 
I do not understand the principle to be in dispute but 
rather, as often is the case, it is the application of the 
broad principle to a particular set of circumstances that 
has given rise to the occasion for debate. 

It would be fanciful in the extreme and indeed contrary 
to authority to suggest that a claim on behalf of 
employees to compel an employer to permit absence 
from work for attendance at meetings of a purely 
political, social, sporting or cultural nature (with or 
without payment for the period of absence) could be 
regarded as an industrial matter even if accompanied by 
a threat of industrial action in the event of the claim 
being denied. And the same may well be said in respect of 
meetings of non employment related trade or 
professional ordganisations to which employees may 

belong. But those cases are not this case. Here the 
employees all work under terms and conditions 
contained in a registered industrial agreement made 
between the employer on the one hand and the 
respondent on the other. By virtue of the statute that 
agreement extends to and binds all employees who are 
employed by the appellant in the industry to which the 
agreement applies (IRA section 41(4)). The individual 
employees who are bound by the agreement have no 
control over the conditions applicable to their 
employment except to the extent that they may through 
their membership of the contracting unions have some 
influence. Consistent with the policy of previous 
legislation in force in this State for a period in excess of 
80 years the Industrial Relations Act demonstrates very 
strongly a legislative intention that industrial relations 
should for the most part on the employee side be 
conducted by registered industrial unions and this being 
so it is comforting to observe that one of the principle 
objects of the Act is 

to encourage the democratic control of (registered) 
organisations . . . and the full participation by 
members of such an organisation in the affairs of 
the organisation. (IRA section 6(f)). 

The agreement abounds with examples of the 
important role the contracting parties assign to the 
various union in the employment relationship between 
the appellant and its individual employees. Without 
attempting an exhaustive survey I propose to refer to 
some examples. 

1. Clause 6(13) sets up the procedure to be 
followed where the appellant has reason to believe 
that misconduct justifying dismissal or suspension 
may have been committeed by an employee. If the 
appellant intends to take action it is required to first 
stand the employee down and investigate the 
circumstances of the alleged misconduct. During 
such investigation the employee concerned 'shall be 
represented by his appropriate union shop steward 
or delegate' unless he requests otherwise. As soon as 
practicable after any suspension the appellant is 
required to notify in writing the State Secretary or 
appropriate State official of the union of the name 
of the worker suspended, the duration of the 
suspension and the reason thereunder. 

2. Clause 8 prohibits (with some exceptions) the 
employer from employing junior workers without 
the consent of the union concerned. 

3. Clause 11B sets up procedures for on-site 
discussions and provides for the establishment of a 
joint steering committee consisting of company 
officers, union officials and site representatives 'to 
plan the programme of reduced hours and to 
provide guidance and advice and to direct the 
activities of on-site joint working parties'. The latter 
may be appointed by the joint steering committee 
and consist on company and appropriate union 
representatives and are required to discuss and 
consider matters referred to them by the joint 
steering committee and report back with comments 
and recommendations as appropriate. 

4. Clause 19 requires the appellant to make and 
keep certain time and wages records which are to be 
open for inspection by duly accredited full-time 
union officials during usual office hours. The union 
officials are permitted to take extracts from the 
records. It does not appear that individual 
employees have the right either to inspect the 
records or to copy them. 

5. Clause 27 requires the appellant to provide 
glass fronted notice boards at suitable locations for 
the posting of union notices. 

6. Clause 28 provides for the recognition by the 
appellant of duly appointed union shop stewards 
and further, for the right of full time union officials 
to enter its property and premises at any time and if 
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prior notice of intention to visit is given the 
appellant is required to facilitate and arrange for 
accommodation for visiting union officials. 

7. Clause 29 sets out procedures to be observed in 
the case of cyclones. In respect of each site, namely 
Cape Lambert and Pannawonica a cyclone 
committee is established comprising inter alia three 
members nominated from and by the combined 
unions' committee. 

8. Clause 37 sets up a procedure to facilitate the 
remedying of grievances or the settlement of 
disputes. Without going into details it is sufficient to 
say that at every stage at the procedure there is 
involvement on the employees' behalf of a union 
shop steward or a full-time union official. Provision 
is also made for the holding of regular industrial 
relations meetings by job stewards, attendance at 
which is without loss of pay or if the employee 
concerned is off duty at the time he is paid ordinary 
time rates for the time of his attendance or allowed 
equivalent time off in lieu thereof. 

The special role accorded to the respondent unions in 
connection with the appellant's relationship with its 
individual employees is, in my opinion, ample 
justification to conclude that the attendance by those 
members at union membership and shop stewards 
meetings has a relevant connection with the employment 
relationship of the appellant and its employees. Order 6 
confers rights on the employees and imposes duties on 
the employer in respect of that relationship in order to 
facilitate the proper participation of the employees in the 
affairs of their respective unions in a manner which is 
entirely consistant with the principle objects of the 
Industrial Relations Act. It is not to the point to say, as 
the appellant says, that business transacted at union 
meetings may not necessarily have any bearing upon 
questions relating to the employment of the members. 
The unions cannot properly exercise their role without 
the participation of their members and if the privilege 
granted by Order 6 is or is likely to be abused that is a 
matter going to the merit of whether or not the privilege 
should be granted in the first place or once granted, 
maintained. It has no bearing upon the issue of whether 
the order under attack relates to an industrial matter. 

On the assumption that Order 6 means what the 
respondents' counsel contends it means I am satisfied 
that it was within the general jurisdiction of the 
Commission to make such an order. I expressly refrain 
from making any comment in relation to the question of 
whether the Commission would have jurisdiction to 
require payment for attendance at meetings held at a time 
when the employee is not otherwise obliged to be at his 
place of employment or engaged in his work. That 
question is not now in issue in this appeal. 

Grounds (a) and (b) of the appellant's grounds of 
appeal do not in my opinion have any substance. I turn 
now to the remaining grounds of appeal. 

Ground (c) is advanced upon the basis of the 
appellant's assertion that Order 6 restricts the number of 
days or hours in the week during which it may carry on its 
operations and on that premise it is said to be ultra vires 
by reason of section 23(3)(a) of the Industrial Relations 
Act. In the exercise of its jurisdiction to enquire into and 
deal with any industrial matter the Commission may not, 
by reason of section 23(3)(a) 

Prohibit the employment of employees on any 
day of the week or restrict in any other way the 
number of days or hours in the week during which 
any operation may be carried on in any industry or 
by any employer. 

In support of its argument the appellant says that in 
the past the holding of union meetings during ordinary 
working hours has caused a virtual cessation of the 
company's operations particularly when more than one 
of the major unions hold meetings simultaneously and 
even when meetings are held at different times the effect 
on the company's operations is still very significant. The 

appellant says that Order 6 if implemented would in 
practice have the effect of restricting the number of 
hours during which it can effectively carry on its 
operation, the restriction being co-extensive with the 
time taken up by meetings authorised by the Order. The 
problem with this argument is that even assuming that 
the implementation of the Order would have the same 
consequences as past experience has indicated it neither 
restricts the number of days in the week nor the number 
of hours in the week during which the appellant's 
operation may be carried on. It imposes no more 
restriction on the appellant than a provision providing 
for a "smoko" [Clause ll(6)(b)] or for time to be 
allowed at the end of a shift to permit the employees to 
wash or change their clothes. In my opinion section 
23(3)(a) is a provision intended to ensure that the 
Commission will not be tempted to venture into the area 
of fixing or regulating trading hours and in my opinion it 
has no relevance in the present context. 

Ground (d) is based on the premise that Order 6 varies 
the hours of work or alternatively the rates of pay 
provided for in the agreement. As with the previous 
ground the facts do not support the basis from which the 
appellant seeks to proceed. In my opinion Order 6 
cannot be construed as varying either the hours of work 
of the rates of pay provided for in the agreement and for 
that reason the attack on Order 6 fails at the threshhold. 

The final ground of appeal is also misconceived to the 
extent that it is based upon the assertion that Order 6 has 
the effect of reducing the standard weekly hours of work 
below 38. The Order authorises an absence from duty 
once per month for the duration of a union meeting by 
those employees eligible and wishing to attend same and 
up to a limit of two hours per month, and provides that 
no reduction of remuneration is made in respect of such 
attendance. But for Order 6 an employee absent from 
duty whilst attending a union meeting would not be 
entitled to be paid for the period of his absence. This is 
the effect of Clause 18(6) of the agreement which deals 
with unauthorised absences by providing: 

An employee who is absent from duty (other than 
on annual leave, long service leave, public holidays, 
paid sick leave, workers' compensation, absences 
paid under the sickness and accident benefit scheme, 
bereavement leave and periods of stand downs [for a 
day or part of a day]) shall not be paid for the time 
he is so absent nor will the loading factors described 
in subclause (5) be credited towards the averaging 
system. 

In my opinion the Order does not reduce the standard 
weekly hours of work. It merely provides the 
opportunity for some of the appellant's employees who, 
being members of one of the respondent unions, or shop 
stewards, and being desirous of attending a meeting of 
the union or a show stewards meeting (as the case may 
be) held during working hours are to be permitted to 
attend that meeting without loss of remuneration. 
Obviouslu, if a particular union meets monthly a 
member who chooses to attend and does in fact attend 
will in the week in which the meeting is held, spend less 
than his normal hours at his assigned duties but the 
standard weekly hours of work remain intact. 

There is however some substance in ground (e) in that 
the effect of Order 6 is that it varies the agreement insofar 
as it excludes from the operation of Clause 18(6) 
absences for attendences at certain union meetings. 
Ground of appeal (e) complains that the Commission 
failed to give effect or proper effect to what are 
commonly known as the wage fixing guidelines. This 
issue arises by virtue of the provisions of section 43(2)(a) 
and (b) of the Act which provides: 

(2) On the application of any party to an 
industrial agreement the Commission may, by 
order, vary the industrial agreement at any time 
while the agreement is in force if and to the extent 
that the terms of the variation are not contrary to 
this Act, or any General Order made under section 
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51 or any principles formulated in the course of 
proceedings in which a General Order is made under 
section 51, and if — 

(a) in the opinion of the Commission — 
(i) circumstances have arisen since the 

making of the agreement that at the 
time the agreement was made could 
not reasonably have been foreseen 
by the parties to the agreement; 
and 

(ii) those circumstances render the 
provisions of the agreement, or any 
of them, no longer just; or 

(b) all parties to the agreement agree that the 
agreement be so varied by the 
Commission. 

and the agreement shall be varied accordingly. 
The authority of the Commission to vary an industrial 

agreement is exercisable on the application of a party to 
the agreement. In a strict sense the matter under appeal 
did not come before the Commission as an application 
for variation of an agreement but rather it arose out of 
the reference of an industrial matter in which the 
respondents sought orders in relation to a variety of 
matters including the matter covered by Order 6. Despite 
an assertion by the respondents' counsel in the 
proceedings before the Commission that the respondents 
were not seeking to amend the agreement, the fact of the 
matter is that the relief sought, namely an order relating 
to paid union meetings, would necessarily require a 
variation of the provisions of the agreement. I do not 
think any objection can be taken to Order 6 on the basis 
of the procedure whereby the matter came before the 
Commission for determination, it being the fact that the 
proceedings were initiated by a party to the agreement. 
The Commission's power to vary an agreement is limited 
to the extent specified in section 43(2). And it is those 
restrictions which are highlighted by the ground of 
appeal. The particular aspect which is raised in the 
ground is the assertion that Order 6 has the effect of 
reducing the standard weekly hours of work of the 
appellant's employees below 38 and the case was argued 
on that basis. Although I have formed the opinion that 
there is no substance in that particular complaint it is 
evident that Order 6 does vary the agreement to the 
extent that it varies the provision relating to 
unauthorised absences. It is also evident from reading 
the reasons of each of the Commissioners comprising the 
Commission in Court Session that the matters referred to 
in section 43(2) which condition the exercise of the 
jurisdiction to vary an agreement were not averted to. In 
my view the Commission erred to the extent that it made 
an order varying the agreement without considering 
whether or not the variation was contrary to a General 
Order made under section 51 or the principles 
formulated in the course of proceedings in which a 
General Order was made and further in failing to form an 
opinion in respect of the matters referred to in paragraph 
(a) of subsection 43(2). In these circumstances I would 
quash Order 6 and refer the matter back to the 
Commission in Court Session for further hearing and 
determination according to law. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1986. 

Heard 2 and 3 February 1987. 
Delivered 25 February 1987. 

Coram: Brinsden J. (President), Olney & Rowland JJ. 

Between Robe River Iron Associates, Appellant, and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Mr E.M. Heenan QC and Mr H.J. Dixon (instructed 
by Messrs Parker & Parker) appeared for the appellant. 

Mr D. Stone (instructed by Messrs Northmore Hale 
Davy & Leake) appeared for the respondents. 

ROWLAND J.: By an application dated 8 August 1986, 
the respondents applied to the Commission for "Hearing 
and determination of an industrial matter which is 
hereby referred to the Commission, namely the decision 
of the respondent (appellant) to introduce across the 
board changes to terms and conditions of work. The 
applicant claims that such changes should not be made." 

The grounds on which the application was made are 
"Equity of an industrial matter". 

The matters in issue were numerous. We are concerned 
now only with one matter, "paid Union meetings", said 
to arise out of an agreement between one Union and the 
present appellant and continued between the appellant 
and all of the respondents. The agreement was of long 
standing. 

On receipt of the application, and no doubt having 
received a list of each of the items said to be involved, the 
appellant sought from the respondent answers to the 
following questions — 

1. Whether the applicants seek a new award; 
2. Do the applicants seek variation of the 

Industrial Agreement No. 10 of 1979; 
3. Do the applicants seek an interpretation of the 

Industrial Agreement No. 10 of 1979. 
and, if the answers to those questions were in the 
affirmative, they sought further particulars. They were 
told that the answers to each question was 'no'. Counsel 
for the present respondents, at the hearing of that 
preliminary application, aid: 

The application before the Commission is for an 
order restraining Robe River Iron Associates from 
implementing any changes to extant working 
practices without the consent of this Commission 
and where firstly the Commission has jurisdiction to 
deal with that work practice; secondly that it is fair 
and equitable that the work practice be permitted to 
continue and thirdly that the work practice not be 
directly inconsistant with the provisions of the 
Agreement or the Award. 

On that basis the matter went for hearing and, in view 
of the number of work practices in dispute or under 
discussion, the hearing lasted for several days over a long 
period of time. As indicated, we are concerned now only 
with one matter. 

No-one has as yet, to my satisfaction, explained the 
basis on which the Commission exercised power. I 
believe that both parties consider that jurisdiction arises 
out of section 23(1) which provides relevantly that, 
"Subject to this Act the Commission has cognisance of 
and authority to enquire into and deal with any industrial 
matter". Certain specified matters are excepted. At the 
end of the day, however, and notwithstanding the 
opening comments by counsel for the applicants at the 
hearing, an order has been made which, at least on its 
face, appears to be a variation of the industrial 
agreement and I will return to this. 

What the present appellant was concerned to do at the 
hearing was to argue the economic consequences of the 
practice. In passing, a brief mention was made that the 
particular matter, the subject of this appeal was not an 
'industrial matter'. The submission once mentioned was 
not referred to again either in argument or in any of the 
subsequent reasons given by the Commission. I will have 
to rturn to that because it is the main ground upon which 
the appeal has been argued, but it seems to me that there 
should be a threshhold question answered as to what it 
was that the Commission was doing. And it seems to me 
that it was being asked to find that in the past the parties 
had agreed a certain practice relating to the employment 
of the workforce which was not part of the award or the 
industrial agreement but was not inconsistent with either; 
that the employer now resiled from that agreement and 
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that in effect the Commission should restrain the 
employer from not giving effect to the agreement or in 
other words to enforce the agreement without at the 
same time amending either the award or the industrial 
agreement to include the practice as part of the award or 
industrial agreement. And all of this apparently as a 
matter of equity. 

No-one suggested that this could not be done as an 
exercise of power under section 23. What the appellant 
now says is that not only did the order vary the industrial 
agreement but it was in fact in conflict with it and the 
procedures and conditions set out in the Act for altering 
the agreement had not been complied with and those are 
not merely technical matters to be waived under section 
26. 

The order under discussion is in the following 
terms: 

6. Paid union meetings shall be allowed by the 
Respondent on the following terms: 

(a) Where practicable, prior to a shop 
stewards' meeting taking place, the 
convenor shall meet with the senior 
representative of the management on site 
at the time in an endeavour to reach accord 
as to the arrangements to then apply to 
facilitate that meeting taking place. 

(b) Subject to the prior arrangement intended 
to occur under paragraph (a), the 
Respondent shall release shop stewards to 
attend a scheduled monthly meeting. 

(c) Work release shall be pre-arranged on the 
basis of no loss of normal earning but shall 
be limited to a maximum of two hours. 

(d) Paid meetings of union membership 
during normal hours of work which are 
pre-agreed by the convenor and the senior 
representative of management on site shall 
be subject to arrangements agreed for each 
particular meeting. Meetings shall be held 
as and when required but with no greater 
frequency than once per month and shall 
be limited to a maximum of two hours. 

As to that order, the appellant appeals on the 
following grounds: 

3. Order 6: The Commission erred in law and 
exceeded its jurisdiction under the Act in its decision 
to order the appellant to allow paid union meetings 
for shop stewards and employees during normal 
hours of work when: 

(a) The matters, the subject of the said order 
have no relevant connection with the 
relationship of employer and employee. 

(b) The matters, the subject of the said order 
are not industrial matters as defined in the 
Act. 

(c) Insofar as the order has the effect of 
restricting the number of days or hours in 
the week during which the appellant may 
carry on its operations, the same is ultra 
vires or invalid by reason of the provisions 
of section 23(3)(a) of the Act. 

(d) The said order has the effect of varying 
hours of work, alternatively rates of pay 
provided for in Industrial Agreement No. 
10 of 1979, which agreement by reason on 
section 117 of the Act and section 88 of 
Act No. 94 of 1984 is deemed an Industrial 
Agreement, in the absence of any or 
sufficient evidence before the Commission 
to satisfy the requirements of section 43(2) 
of the Act. 

(e) Insofar as the orders have the effect of 
reducing the standard weekly hours of 
work by the appellant below 38 hours per 
week, the Commission failed to give effect 
or proper effect to the principles and in 

particular principle numbered 5 governing 
the reduction of weekly hours handed 
down by the Commission on 9 July 1986. 

Grounds (c), (d) and (e) were not argued at the hearing 
before the Commission. They have a common general 
theme in that they go to the question of jurisdiction in 
general terms on the basis that, insofar as the order has 
the effect of contravening the industrial agreement and 
the Act, it is made without power because the statutory 
procedures laid down to condition the amendment to the 
award of the industrial agreement have not been 
complied with and that this is not a matter of procedure 
that can be waived because there are parties who may 
wish to be heard in such proceedings who have not been 
given the opportunity to be heard and to some extent 
there are considerations set out in the Act to be taken 
into account by the Commission which have not been 
taken into account by the Commission, if it were the fact 
that the application was an application to amend or vary 
the award or industrial agreement. 

Dealing with these three grounds rather generally, 
counsel for the present respondents submits that these 
points were not made at the hearing and that it would be 
contrary to principle to allow them to be raised on appeal 
for the first time. 

It seems to me that there are two things to be said 
about that. Firstly, it may be that counsel for the 
appellant at the hearing was lilled into a sense of false 
security by counsel for the respondents' opening when he 
indicated that no question arose as to the then 
applicant's seeking variation of the award or the 
industrial agreement. Secondly, however, it seems to me 
that it must have been abundantly apparant, as the 
hearing progressed, that if the applicants' case found 
favour with the Commission, they were in fact seeking an 
order that would in terms be contrary to the industrial 
agreement and that, notwithstanding that, the present 
appellant was content to argue economics of the 
proposal without concentrating on or pressing any of the 
matters the subject of this appeal. 

This Court has not had the benefit of the considered 
views of the Commission on either the matter of 
jurisdiction raised in grounds (c), (d) and (e) of the 
grounds of appeal, or the main agruments central to 
grounds (a) and (b). I am not sure that the former matters 
go to jurisdiction in that there is no doubt that the 
Commission has the powers to make orders that can 
amend the agreement. The present complaint is that, by 
making an order that effectively amends the agreement, 
the Commission has not followed the conditions 
precedent to such applications set out in the Act. 

Counsel for the respondent indicated that, despite the 
statements by counsel for the applicant at the 
commencement of the hearing before the Commission, 
the respondents were not there seeking an injunction. 
They were simply asking the Commission to deal with the 
matter under section 23. I need not pause to consider 
what that means, nor what 'deal with' means. In the end, 
an order was made which, in my view, was contrary to 
Clause 18(6) of the industrial agreement. 

That order cannot stand because the procedures 
required by the Act to amend or vary the agreement 
which must condition any amendment have not 
occurred. 

I turn to grounds (a) and (b). 

At the hearing before this Court, counsel argued that 
the subject matter of the dispute was not an "industrial 
matter". The evidence before the Commission showed 
that the practice had existed and, in fact, had extended to 
the extent that even though a member of the workforce 
may not have been on duty at the time of the proposed 
meeting he was still entitled to be paid for attending the 
Union meeting. The practice without the latter extension 
is now incorporated in other agreements in the industry 
in the area. In the context of an urgent application, it is 
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understandable that a brief passing reference to the 
jurisdictional basis for the order, which was not pursued, 
could be overlooked. 

The Act, by section 24, gives to the Commission 
express power to decide whether a matter is an industrial 
matter and the arguments central to this appeal raised in 
grounds (a) and (b) have not been addressed by the 
Commission. 

From my reading to date, it is certainly not apparent to 
me that the compulsory payment of wages to members of 
a Union who attend a Union meeting in work hours is an 
industrial matter. 

A Union fulfils many functions — social, political, 
economic. It deals with management on behalf of its 
members. Some of its functions can be seen to have an 
impact on the relationship of employer and employee. 
Some of its functions can be seen to be quite remote from 
such relationship and that is not meant in a critical way. 
Some Unions have strong views on social and political 
matters and quite properly believe that it is generally in 
the welfare of their members and the community to voice 
those views. In that regard they do not differ from many 
other groups of people. It is difficult to understand how 
some of those matters could have a relevant connection 
between that of employer and employee or "the works, 
privileges, rights or duties of employers of employees". 
For example, a Union may have a collective view on the 
sale of coal overseas or the shipment or mining of 
uranium ores, views which may well be valid and proper 
and which call for the expression of those views. The 
relevant connection, however, between those matters 
and the relationship of employer and employee might be 
considered to be rather remote. 

The order in question does not address the matters 
mentioned by me. One could imagine that, in an industry 
where there was trust and confidence between employer 
and Union, it might not be necessary to consider such 
matters. That, however, is only one consideration. 

In the end, the jurisdiction question raised in these 
grounds has simply not been canvassed before or by the 
Commission. It appears that jurisdiction was assumed. It 
is not necessary for my resolution of this matter to 
address that matter and, even though it has been 
extensively argued before us, I would much prefer to 
have the considered views of the Commission before I 
entered the arena. In the circumstances, I leave that 
matter for another day. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1986. 

Robe River Iron Associates, Appellant, and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before Mr Justice Brinsden. 
Friday 19 December 1986. 

Order. 
UPON THE APPLICATION by the Respondents 
by Motion dated 17 December 1986 and upon 
hearing Counsel for the parties and by consent. 

It is ordered: 
1. That the proceedings upon the Orders 

numbered 1, 2 and 3 in the Commission in Court 
Session's decision of 5 December 1986 in matter No. 
758 of 1986, be not stayed; 

2. That if the Appellant's appeal as to said Orders 
numbered 1, 2 and 3 is allowed there be an Order 
that each employee who receives compensation 

pursuant to the said Orders do repay the sum 
received by him or her to the Appellant within seven 
(7) days of the Order following the appeal. 

K.SCAPIN, 
Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 8 of 1986. 

In the matter of an appeal from part of the order of the 
Commission in Court Session of the Western 
Australian Industrial Relations Commission given 
on 5 December 1986 in matter No. 758 of 1986 
between Robe River Iron Associates, Appellant, 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before Mr Justice Brinsden (Presiding Judge) 
Mr Justice Olney 

Mr Justice Rowlands 
Wednesday 25 February 1987. 

Order. 
HAVING HEARD Mr E. Heenan QC and Mr M. Dixon 
of Counsel for the Appellant and Mr D. Stone of 
Counsel for the Respondent this Court doth order that: 

The appeal be allowed in respect to item 6 of the 
said order but dismissed in relation to items 1,2,3 
and 4. Item 6 is quashed and is remitted back to the 
Commission in Court Session for further hearing 
and determination. 

K.SCAPIN, 
Clerk of the Court. 

INDUSTRIAL APPEAL COURT — 
Appeals against decision of 

Full Bench — 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 1 April 1987. 
Delivered: 16 April 1987. 

Coram: Brinsden J. (President) Olney and Rowland J. J. 
Appeal No. 1 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Operative 
Painters and Decorators Union of Australia, West 
Australian Branch, Union of Workers, Appellants 
and Australian Shipbuilding Industries (WA) Pty 
Ltd, Respondent. 

Mr D. Stone (instructed by Messrs North more Hale 
Davy and Leake) appeared for the appellants. 

Mr G.I. MacNish (instructed by Messrs Cocks 
MacNish and Co) appeared for the respondent. 

Cases referred to in Judgment. 
Hamersley Iron Pty Ltd v. Association of Drafting 

Supervisory and Technical Employees (Western 
Australian Branch) (1984) 64 WAIG 852. 
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BRINSDEN J.: This matter arises out of the need for 
retrenchment in the workforce of the respondent arising 
from economic pressures in the shipbuilding and repair 
industry as a result of which the respondent was com- 
pelled to select for retrenchment a number of employees 
in its drawing office and painting and steel sections. The 
selection was made after management personnel had 
conducted an anlysis of the classifications and areas of 
work under consideration and after consideration of the 
work performance and attitude, absenteeism, and time 
keeping records of its employees as reported by their 
supervisors. The retrenchments were not preceded by 
discussions with the appellant unions (and one other 
union) and industrial action occurred in support of the 
unions' position in a dispute with the respondent about 
the retrenchments in respect of eight employees. This 
action resulted in the respondent making application for 
a compulsory conference pursuant to section 44 of the 
Industrial Relations Act 1979 and Amendments (the 
Act). The conference failed to settle the dispute and by 
reference to the Commission Commissioner Martin 
heard an application by the appellant unions that a fitter, 
four tradesmen's assistants, a painter and a storeman be 
re-employed. Among them was a Mr Blasikiewicz and a 
Mr Sydserf. 

A memorandum of the matters of disagreement was 
prepared which sets out the names of the employees 
concerned and states that their contracts of service were 
terminated by the respondent on 9 October 1986 by the 
payment of moneys in lieu of notice on the ground of 
redundancy. The appellants sought an order that the 
employees be re-employed by the respondent and that 
their period of service be deemed continuous for all 
purposes of their contracts of employment, notwith- 
standing the termination. The respondent objected to the 
issuance of any such order. One can be forgiven for 
assuming that the grounds of contest between the parties 
was whether the contracts of service had been rightly 
terminated on the ground of redundancy but as I under- 
stand it there was never really any contest but that the 
respondent need to reduce its workforce in view of the 
downturn in the shipbuilding and ship repair industry. 
However as the matter developed that does not seem to 
have been the issue for as seen by Commissioner Martin, 
the selection of employees for retrenchment was 
contested by the appellants on the grounds of seniority, 
the fact that some of the employees retrenched were 
union representatives, that one was terminated contrary 
to an agreement between one of the unions and the 
respondent, and that the reasons advanced by the 
respondent for selecting some of the employees were 
unfounded. The applications were successful in respect 
of Blasikiewicz and Sydserf. The respondent appealed 

from the order made by Commissioner Martin 
concerning these two men to the Full Bench which by a 
majority upheld the appeal and the appellants now 
appeal against that decision. 

Commissioner Martin, at least as far as Blasikiewicz is 
concerned found his dismissal was unjustified and 
unfair. What he said in relation to this man was as 
follows: 

By evidence this person denied the allegations 
against him by the respondent and in the absence of 
hard evidence from the respondent and in view of 
the persons' length of service without previous 
discipline I find that his dismissal, was unjustified 
and unfair. Subject to the provisions of the minutes 
of the proposed Order to issue in determination of 
these matters of disagreement this person is to be re- 
employed by the respondent. 

So far as Mr Sydserf is concerned the Commissioner's 
finding was that his selection for retrenchment was not 
due to his union activities. But he did find that the 
respondent's view that he was a slow worker and less 
than competent was justified but the slowness and 
incompetence he though were due to an injury sustained 
in the course of his employment. The Commissioner not- 
withstanding that finding, somewhat surprisingly, made 
an order that Sydserf be re-employed subject to the 
conditions to be set out in the minutes of the Order 
namely that if he was unable to overcome the deficiencies 
in his ability to work to the satisfaction of his supervisors 
within one month of the date of the Order, the 
termination of his contract of employment by the 
respondent thereafter should not be the subject of any 
further disputation or claims on his behalf. In short the 
order for reinstatement on those terms was made not- 
withstanding no express finding that the retrenchment 
was unjustified or harsh and in the face of a finding that 
he was a slow worker and less than competent. 

With perhaps the omission of Sydserf, Commissioner 
Martin appears to have approached the resolution of the 
issues in respect of each employee by determining 
whether the particular employee had been unfairly 
dismissed in all the circumstances of the case because the 
dismissal was harsh, oppressive or unfair. That approach 
is justified by Undercliffe Nursing Home v. The 
Federated Miscellaneous Workers' Union of Australia 
65 WAIG 385 and in particular at 386 where in my own 
judgment I referred to Walsh J. in North West Council v. 
Dunn 126 CLR 247 at 263 where His Honour pointed out 
that the question to be investigated is not a question as to 
the respective legal rights of the employer and the 
employee but a question whether the legal right of the 
employer has been exercised so harshly or oppressively 
against the employee as to amount to an abuse of that 
right. Where the ground for dismissal is redundancy it 
would be expected that the burden of establishing that 
ground would lie upon the employer but having 
discharged that burden it would be up to the employee or 
the union acting on his behalf to discharge the burden 
that the exercise of the employer's right of dismissal had 
been exercised harshly or oppressively against the 
particular employee as to amount to an abuse of that 
right, bearing in mind of course the provisions of section 
26 (1) of the Act that in the exercise of its jurisdiction the 
Commission shall act according to equity, good 
conscience, and the substantial merits of the case without 
regard to technicalities or legal forms. 

The main ground of appeal to this Court complains 
that the Full Bench erred in law in holding that the two 
employees, Blasikiewicz and Sydserf, having been 
dismissed for redundancy (and having been found, so it 
is claimed, not to fulfill the reasons advanced for their 
selection for redundancy), could only be held by 
Commissioner Martin to be unfairly dismissed, if there 
was evidence before the Commissioner that other 
employees were more appropriate for selection for 
redundancy. As to that ground one can say immediately 
that the basis upon which it rests so far as Sydserf is 
concerned, is contradicted by Commissioner Martin's 
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reasons for judgment since he did not find that Sydserf's 
selection for redundancy by the respondent was not 
made out. Though it is difficult to know why he made the 
order he did in respect of Sydserf, as a guess it may have 
been because he thought that it was harsh and oppressive 
to select Sydserf for redundancy since his incompetence 
and slowness was due to an injury sustained during the 
course of employment. 

In his reasons for judgment the President with whom 
Commissioner Fielding agreed, stated the proper test in 
the terms of Undercliffe Nursing Home. He also noted 
that it went without saying that the obligation to satisfy 
the Commission to the necessary degree rested squarely 
upon the appellants who were contending that the 
selections were unfair. The Commissioner then went on 
to discuss the specific case of Blasikiewicz noting that on 
the facts it seemed to him there was room for a difference 
of opinion as to his suitability as an employee, but, even 
if it be accepted that the reasons advanced for selecting 
him were unfounded, the learned President thought his 
dismissal was not to be judged unfair on that account 
alone for that was the wrong test to apply. He went on to 
say: 

The reason for expressing that view is that in as 
much as the appellant was found to have cause to • 
reduce its workforce, it was necessary that the 
selection of this worker for redundancy be found to 
be unfair by comparison with other workers. 

The learned President adopted the same approach 
concerning Sydserf. When discussing both employees he 
said that their employment having been terminated by 
reason of true redundancy it was upon the appellants to 
satisfy the Commission that the dismissals were not fairly 
made because other workers were more appropriate for 
selection. Now as the test is whether the respondent 
exercised its right to terminate the employment of these 
two men harshly or oppressively so as to amount to an 
abuse of that right, how is that conduct to be measured in 
the circumstances of this case other than by examining 
the situation of these two men relative to other employees 
who were not dismissed? Somebody had to go. It is a 
managerial prerogative to decide who should go but in 
exercising that right the respondent was obliged not to 
behave harshly or oppressively in respect of any 
particular employee. It is said that the learned President 
has restricted the operation of the test by narrowing it to 
one issue whether it has been shown that the dismissal 
was not fairly made because other workers were more 
appropriate for selection. I do not read the judgment in 
that way. In my view all the learned President was doing 
was considering the matter as a matter of practical reality 
in the light of the facts of this particular case. The 
comparative test was the only sensible test to make if it 
was to be shown that the particular dismissals were harsh 
or oppressive. 

It is also said that there was evidence before the 
Commission to show that the selection of these two 
workers was unfair by comparison with other workers. 
We were referred to certain exhibits but in my view these 
are not helpful in the resolution of that factual matter. 
For example. Exhibit 4 sets out as against a number of 
employees including Blasikiewicz the date of commence- 
ment of their employment with the respondent. Only one 
employee on the list has any meaningful length of service 
(from 23.2.71), the balance having been employed 
commencing from 9 July 1984 through to 21 April 1986. 
Blasikiewicz commenced his employment on 3 August 
1984. It seems to be suggested that because 
Commissioner Martin did not accept the respondent's 
contention that he had a poor attitude to his work 
another employee should have been made redundant 
who commenced work later in time. While it appears that 
in respect of some employees a factor leading to their 
selection for redundancy may have been based on the 
shortness of time of their employment I am quite unable 
to see why it should be said that the Full Bench has made 
an error of law by its statement that there was no 
evidence that there were any employees who should have 

been made redundant in lieu of these two men. It is clear 
the respondent did not choose those to be made 
redundant solely on the basis of length of service treating 
length of service as only one of a number of applicable 
criteria. In both the cases of Blasikiewicz and Sydserf the 
length of service was not very great, and the shorter the 
length of service the less relevant it becomes in relation to 
other employees of short service. Had I been sitting as a 
member of a court of fact I would not have thought there 
was any useful material within the exhibits referred to by 
counsel for the appellants upon which I could base any 
conclusion of fact that other employees should have been 
selected before Blasikiewicz and Sydserf. 

I would dismiss the appeal. 

OLNEY J.: The appellants seek to challenge a decision 
of the Full Bench of the Western Australian Industrial 
Relations Commission (the Full Bench) whereby it 
allowed in part an appeal by the respondent against a 
decision of Mr Commissioner Martin (the 
Commissioner) ordering the re-employment of certain 
former employees of the respondent. 

The respondent is and has been since 1968 engaged in 
the shipbuilding industry. Initially it employed seven 
persons but by October 1986 the workforce had grown to 
about 350. The volume of work available to the 
respondent at any particular time is dependent upon 
factors beyond the respondent's control with the result 
that over the years it has been necessary to increase and 
decrease the workforce to cope with current conditions. 
The respondent's workload over the 12 months 
immediately preceding October 1986 was higher than 
usual due to a government decision concerning invest- 
ment allowances but by early October 1986 a variety of 
factors had come into play which necessitated a 
reduction in the workforce. The respondent selected 18 
employees from various occupations and on 9 October 
1986 terminated their employment in accordance with 
appropriate award provisions by making a payment of 
wages in lieu of notice. On 14 October 1986 all members 
of the appellant unions and the Maritime Workers' 
Union of Western Australia Union of Workers working 
at the respondent's operation at South Coogee withdrew 
their labour in support of eight of the employees whose 
services had been terminated. The respondent sought a 
conference pursuant to section 44 of the Industrial 
Relations Act 1979 (the Act) and conferences were held 
before the Commissioner on 17 and 21 October 1986. 
The Commissioner, being unable to settle the dispute by 
conciliation, referred same for hearing and determina- 
tion pursuant to section 44 (9). Two such references were 
made, one in respect of an employee who was a member 
of the Maritime Workers' Union and the other in respect 
of seven employees thought to be members of one or 
other of the present appellant. I set out below the 
Commissioner's memorandum of the matter of disagree- 

. ment in respect of the matter concerning the appellants. 

The following persons were employed by the 
respondent in the callings designatd hereunder, 
namely: 

Mr J. Bloom — Fitter 
Mr A. Blasikiewicz — Tradesman's Assistant 
Mr G. Daglish — Tradesman's Assistant 
Mr M. Parmenteer — Tradesman's Assistant 
Mr L. Spano — Tradesman's Assistant 
Mr B. Sydserf — Painter 
Mr D. Muskroviski — Storeman 

and their contracts of service were terminated by the 
respondent on Thursday the 9th day of October 
1986 by the payment of moneys in lieu of notice on 
the ground of redundancy. 

The claimants seek an Order that the aforesaid 
persons be re-employed by the respondent and that 
their period of service be deemed continuous for all 
purposes of their contracts of employment, not- 
withstanding the aforesaid termination. 
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The respondent objects to the issuance of any 
such Order. 

The memorandum relating to the Maritime Workers' 
Union member (a Mr Baddeley) was in the same form. 
The two references were heard together on 27 and 28 
October 1986 and on 5 November 1986 the 
Commissioner made the following order: 

1. That the respondent shall, within seven days of 
the date of this Order or such lesser period as may be 
agreed upon between the parties re-employ: 
Mr M.S. Baddeley 
Mr A.M. Blasikiewicz 
and 
Mr B. Sydserf 
in the callings within which they were employed 
immediately prior to the 9th day of October 1986. 

2. The contracts of employment of the persons 
referred to in subclause (1) of this Order shall be 
deemed continuous since their inception notwith- 
standing their termination by the respondent on the 
9th day of October 1986, for all purposes of the 
awards applicable to their employment and any 
other benefits to which those persons may be 
entitled under their contracts of employment with 
the respondent. 

3. The persons referred to in subclause (1) of this 
Order shall within seven days of the date of their re- 
employment by the respondent repay to the 
respondent all moneys paid to them by the 
respondent on the 9th day of October 1986 arising 
from the termination of their contracts of employ- 
ment, less the amounts which would have been paid 
to them for ordinary hours of work between the 9th 
day of October 1986 and the date of their re- 
employment. 

In the course of his reasons for decision the 
Commissioner made the following general findings: 

1. The respondent had cause to reduce its 
manning in its drawing office, painting section and 
steel section. 

2. The respondent selected the employees to be 
retrenched in those areas according to the 
absenteeism and time keeping records of its 
employees and the work performance of employees 
as reported upon by the employees' supervisors. 

3. The respondent effect the retrenchments by the 
payment of moneys in lieu of notice and other 
moneys in accordance with the provisions of Clauses 
6.—Contract of Service and 33A.—Redundancy of 
the "Metal Trades (General)" Award No. 13 of 
1965 as varied (although that award does not apply 
to all of the employees concerned) at short notice. 

4. The respondent ignored and did not implement 
the views of the Commission in Court Session in 
matter No. 394 of 1986 in that it did not engage in 
any prior consultation on its action with the 
employees or their representatives (see 66 WAIG p. 
580 at p. 598). 

He then proceeded to deal with the individual merits 
applicable to the eight employees concerned. Two of 
them did not attend the hearing and the claims made on 
their behalf were dismissed. In respect of one, the 
application was withdrawn during the proceedings. Two 
were not entitled to be members of the claimant 
organisations and the Commissioner ruled they could not 
be the subject of the proceedings before him. In one case 
the Commissioner found that the employee had been 
subject to difficulties arising from an accident and 
concluded that there was nothing untoward in his 
selection for retrenchment. That particular claim was 
dismissed. The Commissioner did however make orders 
for re-employment in respect of each of the remaining 
three claimant employees namely Baddeley and Messrs 
Blasikiewicz and Sydserf. The latter were members of 
one or other of the appellants. In the case of Baddeley the 
Commissioner ordered re-employment on the basis of an 

agreement made between his union and the respondent 
some years earlier and it is unnecessary to go into details 
of that now. As this appeal arises out of an appeal to the 
Full Bench against the orders made in respect of 
Blasikiewicz and Sydserf I set out the comments made by 
the Commissioner in respect of those two employees. 

Mr A. Blasikiewicz — Tradesmans Assistant: By 
evidence this person denied the allegations against 
him by the respondent and in the absence of hard 
evidence from the respondent and in view of the 
person's length of service without previous 
discipline I find that his dismissal, was unjustified 
and unfair. Subject to the provisions of the minutes 
of the proposed Order to issue in determination of 
these matters of disagreement this person is to be re- 
employed by the respondent. 

Mr B. Sydserf — Spray Painter: This person has 
been employed by the respondent continuously 
since 6 October 1983. It is the third period of work 
with the respondent since 1982. He is considered to 
be a slow worker and less than competent by the 
respondent and I consider this to be due to an injury 
he sustained in the course of his employment. 

I do not consider his selection for retrenchment 
was due to his union activities and in any event this 
role provides him with no protection from dismissal 
when it comes to selecting people according to 
competence, experience and good application. 

However I do feel that his past record warrants 
further consideration and order that he be re- 
employed subject to the conditions set out in the 
minutes of the proposed Order provided that if he is 
unable to overcome the deficiencies in his ability to 
work to the satisfaction of his supervisors within 
one month of the date of that Order, the termina- 
tion of his contract of employment by the 
respondent thereafter should not be the subject of 
any further disputation or claims on his behalf. 

The respondent appealed against the Commissioner's 
decision ordering the re-employment of Baddeley, 
Blasikiewicz and Sydserf. The appeal was heard on 28 
November 1986. On 9 January 1987 the Full Bench 
(O'Dea P. and Fielding C.; Salmon C. dissenting) upheld 
the appeal in respect of Blasikiewicz and Sydserf and 
dismissed it in respect of Baddeley. In the course of his 
reasons the President (with whom Fielding C. expressly 
concurred) said: 

The Commission considered in each case the basis 
of selection for redundancy in order to decide 
whether each selection amounted to a fair exercise 
of the employer's right of dismissal. The proper test 
is that which applies when an allegation of unfair 
termination is made, that is to say whether the legal 
right of the employer has been exercised so harshly 
or oppressively against the employee as to amount 
to an abuse of that right (see Undercliff Nursing 
Home case 65 WAIG 385). It was acknowledged on 
behalf of the appellant in the proceedings below that 
if the reasons why particular employees have been 
selected for redundancy were to be challenged then 
the Commission ought to have regard to the 
principles which are considered when an allegation 
of an unfair termination is made as to which the test 
is that which I have indicated. 

In considering one of the grounds of appeal that 
related to the question of onus of proof His Honour 
observed: 

It goes without saying that the obligation to 
satisfy the Commission to the necessary degree 
rested squarely upon the respondent unions which 
were contending that the selections were unfair, 

and in dealing with the individual cases of Blasikiewicz 
and Sydserf he said: 

The dismissal of Mr Blasikiewicz was adjudged 
unfair on the basis that the Commissioner accepted 
that employee's denial that he had a poor attitude to 
his work and his selection for retrenchment was 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 737 

considered to be unjustified in view of somewhat 
more than two years service without previous 
discipline. Mr Blasikiewicz, who had an engineering 
qualification was employed as a tradesman's 
assistant, acknowledged that he felt he was working 
below his qualifications and he wanted to change his 
job but he was unable to find another job. It seems 
to me that on the facts there is room for a difference 
of opinion as to his suitability as an employee, but 
even if it be accepted that the reasons advanced for 
selecting him were unfounded, his dismissal is not to 
be judged unfair on that account alone for that is the 
wrong test to apply. The reason for expressing that 
view is that in as much as the appellant was found to 
have cause to reduce its workforce, it was necessary 
that the selection of this worker for redundancy be 
found to be unfair by comparison with other 
workers. 

In the case of Mr Sydserf the appellant employer's 
assessment that his work was slow and lacking in 
competence was accepted by the Commissioner but 
he attributed it to an injury sustained in the course 
of the man's employment. Notwithstanding this the 
employee was regarded as deserving of reassessment 
and because of that he was treated as having been 
dealt with unfairly in his selection for retrenchment. 
Again it seems to me the proper test was whether the 
employee's selection was unfair by comparison with 
other employees and it was not open to so find on 
the material that was available even though Mr 
Sydserf was considered as deserving of one more 
chance in order to overcome his work deficiency. 

Because the employees concerned were 
terminated by reason of a true redundancy the 
respondent unions were required, in my opinion, to 
satisfy the Commission that the dismissals were not 
fairly made because other workers were more appro- 
priate for selection. The fact is that orders for re- 
employment of Mr Blasikiewicz and Mr Sydserf 
who were dismissed on account of redundancy have 
effectively prevented the appellant from reducing its 
manning in relevant sections even though that was 
held to be necessary. There was no evidence at all 
that there were any employees who should have been 
made redundant in lieu of other employees. In 
respect of the re-employment orders concerning 
these two therefore I consider the learned 
Commissioner's discretion miscarried. 

Although the Full Bench decision in respect of 
Baddeley is not challenged is noted that the President's 
reasons for dismissing the appeal in respect of the order 
that he be reinstated are consistent with the reasoning 
applied in the case of the other two workers. His Honour 
said: 

The Maritime Workers Union has always claimed 
that Mr Baddeley should have been retained in 
preference to other painting employees and it urged 
the Commissioner to find that he was inappropriate- 
ly and therefore unfairly selected on that ground. In 
accordance with the assessment which was made by 
Martin C. a different painting employee whould 
have been selected and there is sufficient room, in 
my opinion, to regard the decision to select him as 
unfair on that ground, that is by comparison with 
other employees. For that reason I consider the case 
of Mr Baddeley to be distinguishable from that of 
the other two employees and I would be unwilling to 
interfere with the Commissioner's exercise of 
discretion to order his re-employment. 

The President then concluded his reasons with the 
following observations: 

In the case of the other two employees if it be 
accepted that they did not fulfil the reasons 
advanced for their selection for redundancy still 
there was no evidence to suggest that other workers 
should have been selected for retrenchment ahead of 
them. On that basis the material that was before the 
learned Commissioner was insufficient in my 

respectful opinion to justify the finding that the 
termination of their employment was unfair given 
that it was found to be necessary that a number of 
employees were required to be made redundant. To 
that extent I would uphold the appeal in part and 
quash the orders for re-employment in respect of Mr 
Blasikiewicz and Mr Sydserf. 

The present appeal is supported by extensive grounds 
of appeal which are said to demonstrate errors of law on 
the part of the Full Bench. Reduced to their essence they 
assert that the Full Bench erred in law in upholding the 
appeal in respect of Blasikiewicz and Sydserf on the 
ground that the proper test to appy was whether the 
employee's selection for redundancy was unfair by 
comparison with other employees and that there was no 
evidence upon which such a finding could be made. 

The jurisdiction of the Commission to make orders 
with respect to re-employment has been considered and 
upheld in this Court on numerous occasions. The most 
recent decision is Robe River Iron Associates v. 
AMWSU and Others 66 WAIG 1553. It is equally well 
established that in the exercise of the jurisdiction to make 
orders with respect to re-employment the Commission 
will ask the question "Has there been oppression, 
injustice or unfair dealing on the part of the employer 
towards the employee?" It is not a question touching 
upon the respective legal rights of the employer and the 
employee but a question which goes to whether the 
admitted legal right of the employer to terminate the 
employment has been exercised so harshly or oppressive- 
ly against the employee as to amount to an abuse of that 
right [see North West County Council v. Dunn (1971) 
126 CLR 247 per Walsh J. at p. 263]. Despite the 
approval given by the High Court to what has now 
become the standard practice in the exercise of this aspect 
of arbitral jurisdiction by tribunals having relevantly 
equivalent jurisdiction to that of the Commission, the 
jurisdiction to make an order affecting the otherwise 
legitimate legal rights of employers and employees arises 
by virtue of the obligation of the Commission in deter- 
mining any industrial matter to act according to equity, 
good conscience and the substantial merits of the case 
without regard to technicalities or legal forms [section 26 
(1) (a)]. In Undercliffe Nursing Home v. Federated 
Miscellaneous Workers' Union 65 WAIG 385 at p. 388 I 
affirmed the opinion I had expressed in Hamersley Iron 
Pty Ltd v. Association of Drafting Supervisory and 
Technical Employees (Western Australian) Branch 64 
WAIG 852 at p. 857 that upon the exercise of its 
appellate jurisdiction the Full Bench is required to fulfil 
its statutory functions in accordance with its own view of 
the equity and substantial merits of the particular case 
and having regard to the other matters referred to in 
section 26 (1) (c) and (d). Nothing that has occurred in 
the meantime has altered the opinion I then expressed. 

In the instant case the Full Bench was required to 
determine according to the criteria laid down in section 
26 whether there ought properly to be an order for the re- 
employment of the employees concerned. It was 
conceded on all sides that there had to be a reduction in 
the number of persons employed. There was no dispute 
as to the classifications of work or callings from which 
the redundancies should be selected. The only question 
was whether the claimants through their unions had 
demonstrated that it was unjust or unequitable that their 
services should be terminated. It was implicit in each case 
that if the employee in question was not to be sacked then 
someone else would be. It seems to me that it is not only 
just and equitable but patently obvious that in a situation 
where it is admitted that there must be a reduction in the 
workforce the person who complains that he is selected 
must demonstrate that some other person should have 
been selected before him. If this were not so the situation 
would arise (as the President observed) that the employer 
would effectively be prevented from exercising his 
undoubted right to reduce the number of employees. 

In my opinion this appeal can succeed only if the 
appellants can demonstrate that the decision of the Full 
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Bench was arrived at upon the application of some 
principle which fell short of the proper exercise of 
jurisdiction in accordance with section 26. In my 
opinion not only have the appellants failed to do so but in 
my opinion the approach adopted by the Full Bench as 
expressed in the reasons of the President represent the 
only legitimate approach that could have been adopted. 
To have failed to reach a conclusion that the appellant's 
obligation was to demonstrate that the dismissals were 
unfair by comparison with other employees would in my 
opinion have been to adopt an approach which 
disregarded the substantial merits of the case namely that 
the respondent was entitled to reduce the number of its 
employees. This is the approach that was adopted by the 
Commissioner at first instance and I think it was a wrong 
approach. 

By a late amendment to the grounds of appeal the 
appellants claimed that the Full Bench erred in law in 
holding that there was no evidence to suggest that other 
employees should have been selected for retrenchment 
ahead of Blasikiewicz and Sydserf. In support of this 
assertion it is said that the Full Bench may have been 
misled by the omission from the appeal book below of 
certain exhibits without which the evidence at first 
instance could not readily or sufficiently be followed. 
There is in my opinion no substance in this complaint. 
The exhibits in question merely show the names and 
commencing dates of the employees employed in the 
various sections of the respondent's establishment. The 
only basis upon which such material could amount to 
evidence that some other employees should have been 
selected for retrenchment before either Blasikiewicz or 
Sydserf would be if the principle of "last on-first off" 
were to be applied as the sole criterion of fairness. The 
appellant does not suggest that this is so nor is it the 
principle upon which the Commissioner at first instance 
decided the case. Length of service may in some cases be 
a relevant factor and indeed in some cases be the decisive 
factor but for the Commission to apply the concept of 
last on, first off without considering the substantial 
merits of the case would be to abrogate its statutory 
responsibility and would itself amount to an error in law. 

The conclusion that I have reached is that the 
appellants have not demonstrated any error of law or 
want of jurisdiction on the part of the Full Bench and 
accordingly this appeal, being incompetent, should be 
dismissed. 

ROWLAND L: Australian Shipbuilding Industries 
(WA) Pty Ltd, which is an employer, and the respondent 
to this appeal, sought a compulsory conference pursuant 
to section 44 of the Industrial Relations Act 1979 on the 
following grounds: 

On 14 October 1986 all members of the 
Respondent Unions, engaged on Applicant 
Company's operations at South Coogee, withdrew 
their labour. 

This strike action is understood to have been 
initiated in support of the Unions position in a 
dispute with the company over the termination of 
eight employees. 

The assistance of the Commission is sought to 
enable the company to perform business operations 
without the imposition of Industrial action. 

A conference was held on 17 and 21 October 1986, but 
the matter could not be settled by conciliation so the 
Commissioner identified the matters which were the 
subject of disagreement and directed that the 
Commission may hear and determine the questions in 
dispute pursuant to the provisions of section 44 (9). 

There were two matters identified by the 
Commissioner, but they are really in the same terms and 
for the purpose of these reasons I need only refer to one, 
which was in the following terms: 

The following persons were employed by the 
respondent in the callings designated hereunder, 
namely: 
Mr J. Boom — Fitter 
Mr A. Blasikiewicz — Tradesman's Assistant 
Mr G. Daglish — Tradesman's Assistant 
Mr M. Parmenteer — Tradesman's Assistant 
Mr L. Spano — Tradesman's Assistant 
Mr B. Sydserf — Painter 
Mr D. Muskroviski — Storeman 
and their contracts of service were terminated by the 
respondent on Thursday the 9th day of October 
1986 by the payment of moneys in lieu of notice on 
the ground of redundancy. 

The claimants seek an Order that the aforesaid 
persons be re-employed by the respondent and that 
their period of service be deemed continuous for all 
purposes of their contracts of employment, not- 
withstanding the aforesaid termination. 

The respondent objects to the issuance of any 
such Order. 

The second matter concerned one worker only, a Mr 
M.S. Baddeley. 

In the proceedings that were thereby instituted, the 
Unions, which are the appellants in this appeal, were 
nominated as claimants and the present respondent as 
respondent. 

The necessity for the compulsory conference arose out 
of the respondent retrenching eight members of its 
workforce and that occasioned the withdrawal of labour 
from the shipyard. On reading the memorandum of 
matters of disagreement which I have quoted, against the 
background of that dispute, the issue would seem to be 
whether the employer was justified in terminating eight 
men on the grounds of redundancy. In the end, the 
respondent won that issue but lost the battle because the 
Commissioner ordered that it should reinstate three of 
the men. In fact, of the eight men retrenched, at the 
hearing one was identified as being already in other 
employment, another could not be found, a third had his 
"claim" withdrawn, a fourth was not eligible for 
membership of any of the Unions and the Commissioner 
ruled that he could not be subject to the proceedings. 
Another, whom the Unions sought to add to the 
proceedings, was ruled ineligible for similar reasons. 
Another was found to be properly retrenched, but three 
were ordered to be reinstated. At the commencement of 
the hearing the Commissioner was advised that industrial 
action still existed in the shipyard. 

The hearing commenced with the Commissioner 
instructing the respondent, whom he had nominated as 
respondent to the hearing, that he should begin. At that 
stage the respondent was obliged to establish that some 
retrenchment was necessary, although in the end that 
turned out to be not much in dispute. At an early stage of 
the hearing the Commissioner indicated that the question 
in issue was "who should go and who should stay" (T. 
46). 

The respondent called evidence to indicate why 
retrenchment was necessary and the basic philosophy 
adopted in choosing those to be retrenched. It then called 
some witnesses who were responsible for making staff 
assessments to produce records of the man involved and 
give reasons why each had been chosen for retrenchment. 
The Commissioner reiterated (T. 82) that his task was 
"to examine each of the persons who had been 
terminated for the purpose of ascertaining whether they 
should have been terminated or whether they should not 
have been terminated and that other persons should have 
been terminated in their stead". 

I have mentioned these preliminary matters because it 
is often easy to lose sight of the issues involved in a 
process where issues are not defined or, as in this case, 
where issues were defined in a manner which may not 
indicate precisely what was in dispute. 
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It is not necessary to detail the evidence led by the 
respondent. In the overall picture it appeared that the 
employer had some regard for seniority in employment, 
but in the main the reasons for choosing the men 
eventually retrenched related to adverse assessment of 
the work performance of each and I think it is a fair 
assessment of the evidence to state that there was little 
attack on that assessment, although it was suggested in 
some cases that the "first on last off" rule should apply 
and in one case a suggestion, which was denied, that one 
was retrenched because he was a Union official. The 
respondent's representatives stated that, in making the 
assessment as to who should go and who should stay, 
they made an assessment of the members in the particular 
areas that were involved. This was not challenged at all in 
cross-examination and there was no evidence led at all 
from the appellants, either by way of cross-examination 
or from their own witnesses, to suggest that there were 
others who would be more likely candidates for retrench- 
ment, and perhaps that is understandable when it is 
appreciated that the Union was the party to this pro- 
ceeding, rather than the individual persons concerned. 
Two retrenched employees were not permitted to be dealt 
with in this application because they were not members 
of any of the appellants. In the context of an exercise to 
find who shall stay and who shall go I find the exclusion 
from consideration of these two somewhat surprising. 

At the end of the evidence the respondent's repre- 
sentatives at the hearing, rather naturally I would have 
thought, advised the Commissioner that he would like to 
make comments after he had heard what it was that the 
appellant was alleging. This request was refused and the 
refusal was reaffirmed after the appellant had called 
evidence and made submissions. In the context of an 
action which is formulated to resolve an issue, namely 
redundancy as such, which turns out to be not much in 
dispute and where the issue involves an attack on the 
assessment of the employer of the named individual 
employees chosen for retrenchment, without in any way 
impinging on the comparative merits of all who would be 
likely for consideration, and exclusion from considera- 
tion persons who were not within the unions and further, 
when as is now conceded, the onus of proof has been 
completely reversed, that direction also seems rather 
surprising. I make no further comment on it because, in 
the event, it will not affect the overall result. At the end 
of the proceedings the Commissioner ordered the rein- 
statement of three of the men. In doing so, relevant to the 
matters in issue in this appeal, the Commissioner said: 

1. The respondent had cause to reduce its 
manning in its drawing office, painting section and 
steel section. 

2. The respondent selected the employees to be 
retrenched in those areas according to the 
absenteeism and time keeping records of its 
employees and the work performance of employees 
as reported upon by the employees' supervisors. 

3. The respondent effected the retrenchments by 
the payment of moneys in lieu of notice and other 
moneys in accordance with the provisions of Clauses 
6.—Contract of Service and 33A.—Redundancy of 
the "Metal Trades (General)" Award No. 13 of 
1965 as varied (although that award does not apply 
to all of the employees concerned) at short notice. 

4. The respondent ignored and did not implement 
the views of the Commission in Court Session in 
matter No. 394 of 1986 in that it did not engage in 
any prior consultation on its action with the 
employees or their representatives. 

(see 66 WAIG p. 580 at p. 598.) 

(f) Mr A. Blasikiewicz — Tradesman's Assistant: 
By evidence this person denied the allegations 
against him by the respondent and in the absence of 
hard evidence from the respondent and in view of 
the persons' length of service without previous 
discipline I find that his dismissal, was unjustified 
and unfair. Subject to the provisions of the minutes 

of the proposed Order to issue in determination of 
these matters of disagreement this person is to be re- 
employed by the respondent. 

(h) Mr B. Sydserf — Spray Painter: This person 
has been employed by the respondent continuously 
since 6 October 1983. It is his third period of work 
with the respondent since 1982. He is considered to 
be a slow worker and less than competent by the 
respondent and I consider this to be due to an injury 
he sustained in the course of his employment. 

As to the third man, who is not the subject of these 
proceedings, the Commissioner ordered his 
reinstatement but indicated that if his work performance 
did not improve he could be replaced. 

The respondent appealed to the Commission in Court 
Session. In dealing with that appeal, it was not necessary 
for the majority to do other than accept what it described 
as findings of fact made by the Commission and, insofar 
as the reasons I have mentioned above are findings of 
fact, I understand that to be a reference to those matters. 

After dealing with the reversal of the onus the majority 
indicated that the proper test was whether the employees' 
selection (for retrenchment) was unfair by comparison 
with other employees and that there was no evidence to 
support a finding in that regard. As it turned out, that 
was supposed to be the main issue before the 
Commissioner. It was said to be the issue on two 
occasions by the Commissioner dealing with the matter. 
In the end he did not expressly address that issue. In 
effect that is what the majority of the Commission in 
Court Session found. In my view they were correct. 
There was no evidence at all to support a finding, if such 
a finding had been attempted, that others should have 
been retrenched before those chosen by the respondent. 
In fact the only evidence led on that subject came from 
the respondent, whose witness stated that the respondent 
did consider the merits of all persons likely to be in 
jeopardy. That evidence was not challenged. Counsel 
for the appellant, whilst conceding that the final onus lay 
on the appellant, argued that there was an evidentiary 
onus on the respondent to produce comparative assess- 
ments of all employees. It is of course true, if one takes a 
strictly adversary approach to litigation that during the 
course of a trial evidence can be led by the party who 
carries the onus which, in the absence of explanation, 
may give rise to adverse inferences. To avoid such 
inferences it is sometimes said that there is an evidentiary 
onus on the defendant. But at the end of the day the 
burden of establishing his case lies firmly on he who 
carries that burden. I need not pause to consider this 
further. The respondent did lead evidence on the issue 
complained of. Matters of the so-called evidentiary onus 
did not arise. It is not necessary nor, in my view, is it 
desirable for this Court to consider all of the criteria that 
should be included when reviewing who should be 
retrenched. Counsel for the appellant seemed to reject 
the test adopted by the majority that the selection of 
workers for redundancy be found to be unfair by 
comparison with others, but that must clearly be one of 
the criteria involved and that was the main criteria said to 
be involved at the hearing and on which the respondent 
fought the case. Counsel for the appellant referred us to 
many cases which he said considered this question. In my 
view, most of the cases are not particularly helpful in that 
they are wrongful dismissal cases in the sense of dismissal 
for cause rather than dismissal because of a downturn in 
work which must involve other criteria. It is not 
necessary, however, to consider these cases or to consider 
in detail the grounds of appeal. Counsel for the 
appellant, in fact, did not deal with the grounds of 
appeal specifically and in my view they, in the main, 
disclose a misunderstanding of the respondent's reasons 
stated in evidence for choosing the persons to be 
retrenched and a misunderstanding of the way in which 
the majority of the Commission in Court Session dealt 
with the findings made by the Commissioner. The 
matters in issue in this case are peculiarly within the 
discretion of the Commissioner and the Commission. It 
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has not been shown that the majority erred in law or 
wrongly exercised its discretion. In fact I am firmly 
convinced that based on the way this dispute was fought 
they were correct. I would dismiss the appeal. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 2 of 1987. 

In the matter of an appeal from part of the decision of 
the Full Bench of the Western Australian Industrial 
Relations Commission dated 16 February 1987 given 
in matter No. 1131 of 1986 between Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers, Appellants and 
Australian Shipbuilding Industries (WA) Pty Ltd, 
Respondent. 

Before Mr Justice Brinsden (Presiding Judge), 
Mr Justice Olney, 

and Mr Justice Rowlands. 
Thursday the 16th day of April 1987. 

Order. 
HAVING heard Mr D. Stone (of Counsel) for the 
Appellants and Mr G.I. MacNish (of Counsel) for the 
Respondent in the appeal herein from the decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission given on 16 February 1987 in 
matter No. 1131 of 1986, the Court doth hereby order the 
appeal be dismissed. 

K. SCAPIN, 
Clerk of the Court. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Heard: 1 May 1987. 
Delivered: 15 May 1987. 

Coram: Brinsden J. (President), Kennedy and Olney JJ. 
Appeal No. 2 of 1987. 

Between the Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Appellant and Robe River Iron Associates, 
Respondent. 

Mr P.M. Nisbet (instructed by Messrs Ilbery Barblett 
and O'Dea) appeared for the applicant. 

Mr H.J. Dixon (instructed by Messrs Parker and 
Parker) appeared for the respondents. 
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BRISDEN J.: The circumstances giving rise to the 
hearing before Commissioner Coleman and the subse- 
quent appeal to the Full Bench and now an appeal from 
the Full Bench to this Court concern a decision by the 
respondent on 3 September 1986 to require its salaried (as 
opposed to wages) staff to sign a document which con- 
firmed acceptance of an additional work provision. The 
terms of this additional provision were set out in letters 
distributed to staff members by senior officers in each of 
the departments in the respondent's operations. The 
staff members were informed that failure to sign the 
additional work provision would result in a request for 
that staff member's resignation and failing the resigna- 
tion the contract of employment would be terminated 
with payment in lieu of notice. If there were resignations 
as a result, then the respondent's contributions to super- 
annuation would be included in the staff member's 
payout and an unblemished work record would have 
been maintained by that staff member. It was further 
understood by the staff that if they had to be dismissed 
for refusing to sign the additional work provision, then 
dismissal would not attract the same superannuation pay 
out and the staff member's record of service would note 
the circumstances of cessation of employment. Some 16 
or so staff members refused to sign the additional work 
revision and as a result some 14 or so were dismissed and 
two resigned. There was no dispute but that the resigna- 
tions of the two staff members were brought about by the 
respondent's demand. The appellant union then brought 
three applications before the Commission for a 
compulsory conference pursuant to section 44 of the Act. 
Industrial Relations 1979 and Amendments (the Act). It 
is not material why there were three applications but the 
schedule attached to each of the applications was in 
common form alleging that the services of the particular 
employees the subject of each application were unfairly 
terminated and an order of the Commission was sought 
for the respondent to reinstate those employees without 
loss of entitlement and with continuity of employment, 
together with such compensation as was deemed to be 
appropriate. The compulsory conferences were held but 
they failed to resolve the issues and the matters were 
referred therefore to a hearing before Commissioner 
Coleman pursuant to section 44. 

The hearing before Commissioner Coleman took place 
at Karratha on 30 September 1986 and on 1 October 
1986. At the conclusion of the hearing the Commissioner 
reserved his decision but did not bring that decision down 
until 3 December. His reasons for decision are lengthy 
but it is not necessary to refer to them in detail. He 
analysed all of the events surrounding the dismissals and 
the resignations and determined that in all the circum- 
stances the dismissals were unfair and the resignations 
brought about unfairly. His reasons, however, did not go 
to the issue of whether the substance of the respondent's 
request was reasonable but only in the manner in which it 
was implemented. What next happened was that there 
was a speaking to the minutes on the occasion of the 
delivery of the reserved judgment. It seems to have been 
common ground that since the dismissal of the staff on 5 
September 1986, in respect of some of them, circum- 
stances changed considerably by the time the decision 
was handed down on 27 November. The advocate for the 
union informed the Commissioner that of the 15 original 
dismissals eight were now in Perth and the other seven 
were still in the north west. The Commissioner asked 
whether of the eight in Perth did the advocate know 
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whether they were permanently located in Perth without 
any intention of returning to their place of employment. 
The advocate replied that he knew that a few of them had 
no intention of returning. The Commissioner then said 
that the advocate would have to address himself to the 
question of those people who had no intention of 
returning for the order which he proposed to make 
would have to accommodate them. The advocate 
replied: 

Sir, I simply say that the option is there for them 
to return. If they refuse or if they elect not to return 
then that is up to them — they get paid out to the 
date of the order and so be it. That is the end of 
those people. 

The Commissioner then raised the matter again by 
saying to the advocate: 

You are saying, in respect of the people who will 
have no intention of returning to work, they should 
be paid out as at the date of the Order . . . 

The advocate agreed. 
An order was issued on 4 December and was amended 

the following day. So far as former employees who did 
not intend to return to work the accommodation pro- 
vided was in these terms: 

Where an employee elects not to return to work, 
then upon receipt of written advice of this to the 
company, a payment in addition to moneys paid to 
the employee on or about 5 September shall be made 
by the company for the period from the date of 
resignation or dismissal until the date of this order, 
from which shall be deducted four weeks wages paid 
in lieu of notice on 5 September 1986. 

No other entitlement shall accrue for the purposes 
of any additional payment to that payout which was 
made when the resignation or dismissal was effected 
on or about 5 September. 

Now the effect of the above order in relation to an 
employee who elected not to return to his employment 
was that he received his wages from the date of his 
dismissal to 5 -December less the moneys paid to him by 
the respondent being four weeks wages in lieu of notice. 

The earlier provisions of the order effectively gave 
each employee the right to present himself for re- 
employment and that would have included those 
employees who did not wish to return to their former 
employment. The effect of the order therefore was that 
each employee had the opportunity to be re-employed if 
he wished and to receive payment of wages for the period 
lost less moneys paid in lieu of notice. 

The appellant challenged the order of the 
Commissioner on the grounds the Commission erred in 
that the order for compensation was made in the absence 
of any, or any proper evidence, as to the proper level of 
compensation for each affected employee. It was also 
said that the Commission erred in that having found that 
the dismissals were unfair, and that each employee 
should be offered the choice of reinstatement or compen- 
sation for such of those employees seeking compensation 
the Commission should have adjourned the question of 
the quantum of compensation for the taking of evidence 
or, alternatively, further evidence. The second ground 
misstates the effect of the order for it was not a matter of 
choice. Every employee was offered the chance of rein- 
statement and all employees received the benefit of their 
wages during the period from the date of dismissal to the 
date of the order less what they had received on cessation 
of employment. The Full Bench rejected the appeal and 
now the appellant tells us that the Full Bench erred in law 
in finding that the Commission had properly exercised its 
discretion to award compensation, notwithstanding the 
absence of any, or any appropriate evidence concerning 
the quantum of compensation to be paid to each 
(unfairly) dismissed employee affected by the order. 

After hearing argument on behalf of the appellant I 
am still at a loss to appreciate the nature of the error in 
law the Full Bench is said to have made. The position 
before Commissioner Coleman was this. Both parties 

were represented and both had presented such evidence 
as they wished the Commissioner to hear. The delivery of 
the decision being delayed for approximately two 
months, that there had been a change of circumstances in 
respect of some of the employees can be accepted, but 
notwithstanding that change it was not suggested by the 
Union's advocate that an order for reinstatement in 
respect of those employees not wishing to resume 
employment should not be made, nor was it ever 
suggested that there would be an adjournment for the 
calling of further evidence. Indeed in the passages of the 
exchange quoted above between the Commissioner and 
the advocate it is abundantly apparent the advocate 
thought these employees would be fairly dealt with if an 
order was made along the lines upon which it was made, 
that is to say they be given their wages from the date of 
cessation of employment to the date of the order less the 
amount they had received on cessation of employment. It 
was never suggested that compensation should be dealt 
with on any other basis. It cannot in my belief be said 
that in adopting what the union's advocate promoted the 
Commission failed to exercise its discretion in a proper 
and lawful manner. The order so made on the face of it 
does not appear to be inequitable, or contrary to the pro- 
visions of the Act, or natural justice, or whatever other 
concept might be deemed to be appropriate. It is there- 
fore no wonder the Full Bench dismissed the appeal and 
in doing so it did not display any error of law. 

In any event as the authorities now stand I would have 
thought it difficult to have sustained an argument that 
compensation payable to these employees could have 
been assessed on any basis other than as appears in the 
order consistent with the decisions of Kwinana Construc- 
tion Group Pty Ltd v. The Electrical Trade Union of 
Workers (1954) WAIG 51; Princess Margaret Hospital 
for Children v. The Hospital Salaried Officers' 
Association of WA (1975) WAIG 543 at 545 and Metro- 
politan Transport Trust v. Gersdorf (1981) WAIG 611. 
Those cases recognise that the Commission in making an 
order for reinstatement, may also make a supplementary 
order that the employer compensate the employee for 
lost wages between the date of cessation of employment 
and re-employment, though recognising that the sum 
derived by a calculation required by such an order might 
need to be discounted by reason of wages received by the 
employee through having obtained substitute employ- 
ment. I know of no case which supports the proposition 
that the Commission in an application for reinstatement 
has power to award compensation in the nature of 
common law damages. The case of Tak Lau Kwa v. 
Smartt 64 WAIG 858 which was cited to us by the 
appellant, does not seem to be in point since it was 
decided under the provisions of section 961 of the Act 
where a clearly stated power is given to the Commission, 
in the circumstances of the section, to order the employer 
to pay such sum of money as it considers adequate as 
compensation for loss of employment or loss of earnings. 
That section has no relevance to these employees since 
their right to compensation, if any, is to be found in the 
definition of "industrial matter" in subparagraph (c) of 
the definition which appears in section 7 (1) of the Act. 
Even if the advocate for the Union had asked the 
Commissioner to adjourn the making of the order until 
the Union had had time to present further evidence in 
respect of the individual circumstances of each employee 
not wishing to return to work, with a view to obtaining 
an award of compensation greater than a reimbursement 
of lost wages, it would have been a matter of law for the 
Commissioner to have deciced whether he had the power 
to award anything more by way of compensation than 
the three cases earlier cited support. He was not invited 
to give that matter any consideration. 

I would dismiss this appeal. 

KENNEDY J.: The essential facts are set out in the 
reasons to be published by the President and there is no 
need for me to repeat them. 
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The Full Bench dealt with the point raised by the 
appellant in this appeal in the following manner: 

ADSTE complains that the order is defective in 
that the Commissioner has failed to exercise 
discretion in respect of each of the employees so as 
to grant compensation appropriate to the extent to 
which each has been affected. There was no request 
that the Commissioner deal with the matter before 
him on that basis nor in our view any reason why it 
was necessary to do so. The order appealed from 
constituted the decision of the Commission after a 
full and fair consideration of all the matters which 
were presented before the Commission, or subse- 
quently raised when the parties were afforded an 
opportunity to be heard in respect of compensation 
for those who did not wish to remain at work. 
ADSTE has failed to demonstrate any error by the 
Commissioner in exercising his discretion. No 
circumstances, in our opinion, have been revealed 
which would warrant the decision being suspended 
and remission of the case to the Commission for 
further hearing and determination. We would 
therefore dismiss the appeal. 

The appellant now appeals to this Court upon the 
single ground that: 

The Full Bench erred in law in finding that the 
Commission had properly exercised its discretion to 
award compensation, notwithstanding the absence 
of any, or any appropriate evidence concerning the 
quantum of compensation to be paid to each 
(unfairly) dismissed employee affected by the order. 

The notice of appeal speaks in terms of the exercise of 
the Commissioner of a discretion. The fact is, however, 
that in its applications to the Commission, the appellant 
sought compensation for the employees concerned. And 
compensation was awarded by the Commissioner. What 
is now asserted is that no compensation should have been 
awarded because there was no, or no appropriate, 
evidence placed before the Commissioner by the success- 
ful appellant, notwithstanding that, when the matter was 
before the Commissioner, there was no suggestion what- 
ever that the appellant wished to place any further 
evidence before him. Nor was there any request for an 
adjournment. In those circumstances, it does not appear 
to me that any question arose as to the exercise or non 
exercise by the Commissioner of any discretion. As the 
Full Bench rightly perceived, the essential question was 
whether the decision should be suspended and the case 
remitted to the Commission for further hearing and 
determination. No ground has been made out justifying 
such a course. 

In my opinion, the Full Bench was entirely correct in 
the view which it took of this matter. For the reasons 
given by the Full Bench, and for the reasons given by the 
President, I agree that the appeal should be dismissed. I 
would add that the appeal raises no question as to the 
amount of compensation ordered and no question as to 
the basis of the award. 

OLNEY J.: This is an appeal against a decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission (the Full Bench) dismissing an 
appeal from a decision of the Commission constituted by 
a single Commissioner (Commissioner Coleman). The 
single ground of appeal to this Court is: 

The Full Bench erred in law in finding that the 
Commission had properly exercised its discretion to 
award compensation, notwithstanding the absence 
of any, or any appropriate evidence, concerning the 
quantum of compensation to be paid to each 
(unfairly) dismissed employee effected by the order. 

The proceedings before the Commission at first 
instance had to do with three claims by the appellant that 
a total of 16 former members of the respondent's salaried 
staff be re-employed (commonly, but incorrectly 
referred to as reinstatement) and that they be paid 
compensation. After the parties and their witnesses had 

been heard on 30 September and 1 October 1986 the 
Commission reserved its decision. On 27 November 1986 
reasons were given for the Commission's conclusion that 
15 of the former employees had been unfairly dismissed 
and on 3 December 1986 the Commission reconvened to 
afford the parties the opportunity to speak to the 
minutes of the proposed order giving effect to the 
Commission's decision. 

It is unnecessary to canvas in full the background 
which gave rise to these proceedings. It is sufficient to say 
that the dispute which had led to the dismissals was of 
considerable duration and involved questions of high 
principle on both sides. Principles which were and 
remain virtually irreconcilable. Understandably, the 
acrimonious nature of the dispute and the special 
relationship of trust and loyalty which normally exists 
between an employer and its salaried staff raised a 
question as to whether in the circumstances orders for re- 
employment could ever be appropriate and there was the 
very real possibility that the employees or some of them 
would refuse to be re-employed by the respondent. 
Commissioner Coleman was obviously aware of this 
problem. In his reasons he said: 

The applicant union seeks reinstatement for all 
staff members the subject of these applications. 
However, several of the witnesses frankly admitted 
their objections to the company's method of 
handling the dispute with the wages workforce . . . 
and their opposition to the new style of manage- 
ment. They stated that they would be unable or 
unwilling to give their loyalty to the company in 
view of recent events. Witnesses from the company 
stated the difficulties that would be created with the 
return of these staff members to the workforce. 

All of these expressions of attitude and principle 
were made within weeks of the recommencement of 
production and in the absence of an understanding 
of how the company's relationship with the work- 
force would develop. At the hearing itself there was 
an articulation of the policy under which the 
company would require staff members to perform 
duties within their capabilities. 

The parties to this application have now had the 
advantage of the decision of the Commission in 
Court Session in matter 758 of 1986. There, 
amongst other things, issues involved in the 
company's termination of the wages workforce and 
the claim of the unions party to Industrial Agree- 
ment No. 10 of 1979 for an Order to prevent 
utilisation of staff members on duties normally 
performed by wages employees, were canvassed and 
determined. That decision together with the 
effluxion of time may well have clarified the 
position for a number of staff members, the subject 
of these applications, who several months ago 
perceived a serious breakdown in their relationship 
with the company. I consider that reinstatement for 
most can be effected without undue difficulty for 
management and with minimal tension for the 
individual. However, in some instances this may be 
more difficult. 

It is only after anxious consideration that I con- 
clude that in the first instance, reinstatement as 
sought by the applicant union is appropriate in all 
the circumstances. If the company persists with the 
requirement to vary the conditions of employment 
in terms of the documentation distributed to staff 
members early in September, the reinstated staff 
members should be given a reasonable period in 
which to consider their position. Where in the light 
of current circumstances and in the knowledge of 
the application of the company's policy, a staff 
member is unable to reconcile himself/herself to 
management's new approach, resignation would 
ensue and all entitlements on payout calculated in 
accordance with the staff member's period of 
service. 
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In terms of the applications under consideration I 
determine that the company acted unfairly in 
dismissing or insisting on the resignation of staff 
members and that these employees be reinstated 
without loss of earnings and entitlements forthwith. 

If upon hearing the matter the Commissioner had con- 
cluded that a former employee in respect of whom an 
order for re-employment was sought had no intention to 
re-enter the employment of the respondent I think it 
would have been his duty to refuse to make any order in 
respect of that employee. 

However, notwithstanding strong expressions of 
feeling conveyed by at least some of the former 
employees, the Commission took the view that changed 
circumstances could well give rise to a changed attitude 
on the part of those employees and for that reason the 
justice of the case demanded that they be given the 
opportunity of re-employment. 

In the course of the proceedings relating to the 
speaking to the minutes the question of compensation 
for those employees who, having been offered re- 
employment nevertheless would decline to accept that 
offer, was discussed. I set out below extracts from the 
transcript dealing with submissions made first by the 
advocate for the appellant (Mr Beedham) and then by 
counsel for the respondent (Mr Dixon): 

MR BEEDHAM: . . . There were 15 original 
dismissals under the failure to sign the company 
document. Of those 15 there are eight now in Perth 
and there are seven who are distributed between the 
mine site and Wickham. 
COLEMAN C.: Of the eight in Perth, do you know 
what their position is? Are they permanently located 
in Perth and have no intention of returning? 
MR BEEDHAM: I would not be able to answer on 
behalf of all of them. I know a couple have the 
intention of not returning. 

COLEMAN C.: Mr Beedham, you will have to 
address yourself to the question of the people you 
have told me have no intention of returning. How 
do you see them being accommodated under an 
order? 
MR BEEDHAM: Sir, I simply say that the option is 
there for them to return. If they refuse or if they 
elect not to return then that is up to them — they get 
paid out to the date of the order and so be it. That is 
the end of those people. 

COLEMAN C.: There are some people or there will 
be some people, you assume, who will be returning 
to work but who will be wanting to be given, as I 
have expressed it, a reasonable time to consider the 
request that the company will be placing upon them. 
The company has effectively served notices that that 
is what it is doing. 

You are saying, in respect of the. people who will 
have no intention of returning to work, they should 
be paid out as at the date of the order and for those 
people who do return to the work site that they 
should be given a reasonable time which you say is 
28 days. 
MR BEEDHAM: Yes, sir. 

MR DIXON: ... As far as (those employees who 
have no intention of returning to the company) are 
concerned, we say that there should not be an order 
that they be paid for the entire period up to the date 
of the order because implicit in their election not to 
return to the company is a recognition that the 
month's service paid out to them and all their 
termination payments in effect ended their contracts 
of employment and they are now making an election 
not to come back. 

The company has not had the benefit of their 
services and they may have had the intention all 
along not to come back to the company, particularly 
so, of course, because there were some of the 
applicants who chose not to give evidence at all. As 
far as they are concerned, we will never know what 
their intentions were. Therefore, it could be unfair 
vis-a-vis the company to impose an obligation to pay 
moneys to employees who have no intention of 
returning. 

On 3 December 1986 the Commission reserved its 
decision on the final form of the order and on the 
following day (4 December 1986) handed down an order 
which was subsequently amended on 5 December 1986. 
The text of the order in its final form as amended, to the 
extent that it is presently relevant, is as follows: 

That for the employees, the subject of these 
applications, other than Mr Peppier, who were dis- 
missed (or resigned) on or about 5 September 1986 
the decision for reinstatement without loss of 
entitlements be implemented in the following 
manner — 

1. That the employee presents for work forthwith 
and within a period of 14 days from recommence- 
ment be paid such moneys as would have been due 
to him/her as if he/she had worked from the time of 
the dismissal or resignation until recommencement 
and that all entitlements and benefits accruing under 
the employees contract of service shall be preserved 
as if the employee's service were continuous. 

2. Payments made to the employee by the 
Company on or about 5 September on termination 
or resignation shall be deducted from moneys 
referred to in paragraph 1. Provided that where the 
payout on termination or resignation exceeds the 
amount to be paid on recommencement as specified 
in paragraph 1, the employee shall refund the 
difference to the Company within a period of 28 
days from recommencement. 

3. . . . 
4. Where an employee elects not to return to 

employment, then upon receipt of written advice of 
this to the Company, a payment in addition to 
moneys paid to the employee on or about 5 
September shall be made by the Company for the 
period from the date of resignation or dismissal until 
the date of this Order, from which shall be deducted 
the four weeks wages paid in lieu of notice on 5 
September 1986. 

No other entitlements shall accrue for the 
purposes of any additional payment to that payout 
which was made when the resignation or dismissal 
was effected on or about 5 September. 

5. . . . 
The respondent appealed to the Full Bench on grounds 

essentially similar to those raised in the present 
proceedings. The response of the Full Bench appears in 
the following extract from its reasons: 

. . . We consider that the issues raised by ADSTE 
may be answered in the following way. The relief 
which the Commissioner announced his intention to 
grant was that which was actually sought by 
ADSTE, namely reinstatement of each employee 
concerned without loss of earnings and entitle- 
ments. The order gives effect to that and provides 
"compensation" in the form of a pay out of all 
entitlements in accordance with the individual's 
period of service in the event of resignation as 
foreshadowed in the reasons for decision. Those 
who declined to return to work were intended to be 
paid out to the date of the order, as is provided in 
paragraph 4 . . . 

Having exercised his discretion in favour of rein- 
stating the employees, the learned Commissioner 
acted equitably, in our view, in that he took into 
account the probability that some would not take up 
or continue the employment, and made provision 
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for them to be treated as having resigned with the 
consequence that they would be fully paid all entitle- 
ments which would normally flow from resignation. 
ADSTE complains that the order is defective in that 
the Commissioner has failed to exercise discretion in 
respect of each of the employees so as to grant 
compensation appropriate to the extent to which 
each has been affected. There was no request that 
the Commissioner deal with the matter before him 
on that basis nor in our view any reason why it was 
necessary to do so. The order appealed from consti- 
tuted the decision of the Commission after a full and 
fair consideration of all the matters which were 
presented before the Commission, or subsequently 
raised when the parties were afforded an oppor- 
tunity to be heard in respect of compensation for 
those who did not wish to remain at work, ADSTE 
has failed to demonstrate any error by the 
Commissioner in exercising his discretion. No 
circumstances, in our opinion, have been revealed 
which would warrant the decision being suspended 
and remission of the case to the Commission for 
further hearing and determination. We would 
therefore dismiss the appeal. 

The thrust of the appellant's argument in this Court 
was that with the effluction of time between the date of 
the hearing at first instance (30 September and 1 October 
1986) and the final order (4 and 5 December 1986) the 
circumstances of at least some of the employees con- 
cerned had materially changed and it is said that the 
Commission should not have finally dealt with the 
question of compensation without hearing further 
evidence as to matters relevant to that issue. 

It appears to me that two distinct questions are raised 
by this appeal. First, there is the question touching upon 
the extent to which the Commission in the exercise of its 
obligation to decide industrial matters according to the 
substantial merits, equity and good conscience of the 
particular case is entitled to rely upon the submission of 
an advocate for a party as indicating the extent of the 
relief sought by those on whose behalf the advocate has 
appeared. In this case there was a real issue between the 
adversaries as to the extent of compensation that should 
be paid in respect of those employees who being offered 
re-employment declined to be further employed. The 
Commission decided this issue more favourably to the 
employees than the employer was prepared to concede. 
Indeed, the decision was exactly in line with the 
submissions made on the employees' behalf. There may 
well be cases when through lack of experience on the part 
of the advocate or through failure to understand appro- 
priate legal or arbitral principles a case has not been 
pitched as high as it should have been and in those 
circumstances I have no doubt that the Commission 
would and perhaps should, intervene and make appro- 
priate suggestions as to what should be done to ensure a 
fair result. Apart from the question of whether the 
Commission had jurisdiction to make any order at all (to 
which I will refer later) there is nothing inherently 
unreasonable in the appellant's advocate's assertion that 
"if they refuse or if they elect not to return then that is up 
to them — they get paid out to the date of the order and 
so be it." The Commission was in my opinion able to 
dispose of the matter according to equity, good 
conscience and the substantial merits of the case by 
relying upon that submission as representing the upper 
limit of the expectations of those on whose behalf the 
proceedings had been brought. 

The second and perhaps more important issue raised in 
this appeal relates to the measure of compensation that 
can be awarded in circumstances where an order for re- 
employment is made. The authorities appear to me to be 
all one way, namely that the upper limit of compensation 
is measured by the salary or wages lost in the period 
between the unfair dismissal and the re-employment. It is 
a matter of simple logic that if a dismissal is held to be 
unfair to the extent that justice and equity demand that 
the employer should be obliged to re-employ the 
dismissed employee, it would be grossly unfair to deprive 

the employee of the wages he otherwise would have 
earned in the period between his dismissal and his re- 
employment. And although it is not put on that basis that 
seems to be the reasoning implicit in the decisions of the 
former Court of Arbitration in Kwinana Construction 
Group Pty Ltd v. Electrical Trades Union (1954) 34 
WAIG 51 and this Court in Princess Margaret Hospital 
v. Hospital Salaried Officers Association (1975) 55 
WAIG 543 and Metropolitan (Perth) Passenger 
Transport Trust v. Gersdorf (1981) 61 WAIG 611. I am 
unaware of any decision of this Court approving an 
order for re-employment supplemented by an order for 
the payment of "compensation" in excess of the wages 
which otherwise would have been earned by the 
dismissed employee. In the absence of authority 
suggesting that an order for re-employment can be 
accompanied by an order for payment of a money sum 
based upon considerations additional to those referred to 
in the decisions cited, it must necessarily follow that so 
far as the employees in the instant case are concerned the 
order made by the Commission at first instance went to 
the limit of its authority and accordingly there was no 
occasion for it to enquire further touching the circum- 
stances of the employees concerned. The appellant and 
those represented by the appellant can have no cause for 
complaint. Conceivably, the respondent could well have 
complained to the extent that the order was arbitrary in 
nature and did not make provision for the bringing to 
account of earnings derived in the intervening period but 
the respondent did not appeal on that issue. 

When a dismissed employee seeks an order for re- 
employment following a claimed unfair dismissal it must 
be assumed that if offered re-employment same will be 
accepted and it follows that any award of a money sum 
representing wages lost in the period between dismissal 
and re-employment is payable only upon re- 
employment. I am, however, aware of the decision of the 
Commission in Court Session in Cliffs (Western 
Australia) Mining Co Pty Ltd v. Association of 
Architects Engineers Surveyors and Draftsmen (1978) 58 
WAIG 1067. The order made by the Commissioner at 
first instance set out at p. 1067 of the report appears to 
have been made consistently with the law as declared 
from time to time by this Court and its predecessor. The 
order made by the Commission in Court Session varying 
the order at first instance whereby re-employment was 
refused but a finite money sum was ordered to be paid to 
the dismissed employee "in full and final discharge for 
all the claims pertaining to his employment with (the 
employer)" is a departure from the previous decisions 
and, with respect, the observations of Commissioner 
Collier (as he then was) reported in the penultimate para- 
graph of his reasons at p. 1070 do not appear to be 
supported by any authority. In that case, the decision of 
the Commission in Court Session was not tested on 
appeal and in my opinion it should not be regarded as 
authority for the proposition that in a case where a 
dismissal has been found to be unfair an award in the 
nature of compensation or damages may be made in the 
absence of an order for re-employment. Nor should it be 
regarded as authority for the proposition that compen- 
sation may be assessed with regard to factors other than 
the salary or wages lost during the period of non 
employment. 

In the present case, the Commission at first instance 
did not err in law in the manner in which it exercised its 
discretion. In those circumstances the decision of the Full 
Bench cannot be said to involve an error of law. This 
appeal should therefore be dismissed. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL APPEAL COURT. 

Appeal No. 2 of 1987. 

In the matter of an appeal from the decision of the Full 
Bench of' the Western Australian Industrial 
Relations Commission dated 10 March 1987 given in 
matter No. 1308 of 1986 between the Association of 
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Draughting, Supervisory and Technical Employees 
Western Australian Branch, Appellant and Robe 
River Iron Associates, Respondent. 

Before Mr Justice Brinsden (Presiding Judge), 
Mr Justice Kennedy, 

and Mr Justice Olney. 
Friday the 15th day of May 1987. 

Order. 
HAVING heard Mr P.M. Nisbet (of Counsel) for the 
Appellant and Mr H.J. Dixon (of Counsel) for the 
Respondent in the appeal herein from the decision of the 
Full Bench of the Western Australian Industrial 
Relations Commission given on 10 March 1987 in matter 
No. 1308 of 1986, the Court doth hereby order the appeal 
be dismissed. 

K. SCAPIN, 
Clerk of the Court. 

FULL BENCH — 
Appeal against decision of 

Commission — 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

Appeal No. 1341 of 1986. 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING 

AGREEMENT NO. 10 OF 1979. 

Various Iron Ore Production 
and Processing 

BEFORE THE FULL BENCH 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Perth 13th day of April 1987. 
Agreement — interpretation of agreement — appeal — 

true meaning of a subclause concerning absence 
from work for one week — deeming provision — 
principles of interpretation — ambiguity — whether 
declaration is capable of being appealed — 
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Reasons for Decision. 
THE PRESIDENT: The appellant is a company engaged 
in the iron ore production and processing industry and 
for relevant purposes it is a party bound by industrial 
agreement (No. 10 of 1979) along with a number of 
organisations of employees constituting the respondents 
herein. 

The agreement by Clause 6 (9) provides:— 
A worker who, without the approval of his 

employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 

and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 

Section 46 of the Industrial Relations Act 1979 enables 
the Commission to declare the true interpretation of an 
award which was held in this case to include for the 
purposes of section 46 an industrial agreement and that 
finding is not presently in dispute. 

Following industrial action by employees at its Cape 
Lambert and Pannawonica operations, the appellant 
contended that by virtue of Clause 6 (9) members of the 
workforce who continued to withdraw their labour after 
23 December 1986 would be deemed to have abandoned 
their employment with the company. 

The present respondents made application before 
Kennedy C. on 23 December seeking a variety of relief 
including a declaration of the true interpretation of the 
agreement. On the following day the Commissioner 
published her reasons for decision in which she expressed 
a finding that Clause 6 (9) of the agreement has no 
application to employees absent from work as a result of 
an industrial dispute. 

This appeal challenges that decision on the ground that 
the learned Commissioner erred in law in that:— 

1. She found that, upon its proper interpretation. 
Clause 6 (9) . . . has no application to employees 
absent from work as a result of an industrial 
dispute. 

2. She should have found that the said clause, 
upon its proper interpretation and by its plain 
meaning provides that in any case of a worker being 
absent from work for one week or more, without his 
employer's approval, whether by reason of a strike 
or otherwise, he or she is deemed to have abandoned 
his or her employment unless and until, in the 
circumstances of any particular case, the employer 
otherwise agrees or, in the event of a dispute, the 
Commission otherwise determines. 

3. She found that Clause 6 (9) ... is ambiguous 
when, by its terms and read in its context, it is clear 
and unambiguous. 

4. She found that a study of Clauses 21, 23 and 33 
of the agreement, in particular, led to the conclusion 
that an absence from employment due to strikes is to 
be construed separate to and distinct from absences 
from work without the reason known to the 
employer, when, upon their proper construction, 
those clauses are in no way inconsistent with and do 
not detract from the interpretation set out in para- 
graph 2 above and do not, in any sense, either render 
Clause 6 (9) aforesaid ambiguous or support the 
interpretation put upon that clause by the Learned 
Commissioner. 

5. The Learned Commissioner erred in taking 
into account matters of custom and usage at all but 
in particular having regard for the plain and 
unambiguous meaning of Clause 6 (9) aforesaid. 

6. The Learned Commissioner erred in taking 
into account evidence of the "interpretation of the 
same or substantially the same provision in other 
awards and agreements of this Commission 
applying in the industry in question" at all, and 
more particularly having regard for the plain and 
unambiguous meaning of Clause 6 (9) aforesaid. 

The principles for application upon the interpretation 
of the agreement are the same as those governing the 
interpretation of awards and are well settled, although in 
this case there has been keen debate as to the circum- 
stances of their application. The learned Commissioner 
referred to the principles as being the same as those 
applied in courts of law for the construction of statutes. 
She applied the principles so as to ascertain the meaning 
of the relevant provision by considering the terms of the 
agreement as a whole. She recognised that it is 
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permissable to consider extrinsic material to reveal the 
meaning of the provision only if its terms are ambiguous, 
in Norwest Beef Industries Limited and Derby Meat 
Processing Co Ltd v. West Australian Branch, 
Australian Meat Industry Employees Union 64 WAIG 
2124, the President of the Western Australian Industrial 
Appeal Court, at page 2127, referred to the appropriate 
principles applied in interpreting awards as those apply- 
ing in courts for the construction of deeds, instruments 
and statutes. He cited a number of early decisions of the 
Court of Arbitration and it may be convenient to set out 
the principles so propounded for application in this 
jurisdiction: 

1. Perth Electric Tramways Employees' Union v. 
Commissioner of Railways 7 WAIG 155 in which the 
appropriate principles were said to emanate from the 
following paragraphs from Halsbury Volume 10:— 

Paragraph 787 
The object of interpretation is, as already stated, 

to ascertain the intention of the parties to the 
instrument as expressed by the words they have 
used; and, since the words are the sole guide to the 
intention extrinsic evidence of that intention is not 
admissable, save in the case of a latent ambiguity 
which cannot otherwise be resolved. 

But extrinsic evidence is admissable both to 
ascertain where necessary the meaning of the words 
used and to identify the persons or objects to which 
they are to be applied; and since the meaning and the 
application will depend upon the circumstances 
surrounding the author at the time when the words 
were used the same principle requires that evidence 
of such circumstances should be admitted. The 
court, which has to construe the document, ought to 
know the surrounding circumstances at the time 
when it was executed so as to place itself, as nearly as 
possible, in the position of the parties. The intention 
of the parties is expressed in the words, used as they 
were with regard to the particular circumstances and 
facts. 
Paragraph 785 

Evidence of custom is admissable for the purpose 
of annexing incidents to written contracts in respect 
of matters upon which they are silent. The rule 
applies not only to commercial transactions, but 
also to other transactions relating to m alters upon 
which known usages have been established; and it is 
founded upon the presumption that in such 
transactions the parties did not mean to express in 
writing the whole of the contract by which they 
intended to be bound, but to contract with reference 
to those known usages. 

2. AWU v. Lake View and Star Limited 14 WAIG 279 
where at 280 it was said:— 

The ordinary rule of construction applies. Where 
the language is clear, plain and unambiguous, effect 
has to be given to it. That applies to the construction 
of Acts of Parliament, and Awards of this Court 
amount to a Legislative Enactment so far as 
industrial matters are concerned. It also applies to 
the construction of an Agreement. 

3. AWU v. Co-operative Bulk Handling Limited 26 
WAIG 353 where at 354 reference was made to the so 
called golden rule of construction and in relation to the 
construction of awards the judgment cited the 
following:— 

In my opinion an expression of opinion by the 
Judge making the Award as to the meaning of the 
Award, which expression is not made part of the 
Award itself, is not binding upon the Court which is 
called upon to interpret the Award. That Court 
looks at the terms of the Award, at its subject matter 
and the circumstances of the subject matter, and 
from these forms its own opinion as to the proper 
interpretation. 

To give the words of an Award a meaning they 
cannot properly bear will only mislead and confuse 

people who have to work under and apply the 
Award. If it is claimed that the Award upon a 
proper construction is unjust or does not carry out 
the intentions of the parties or the Court the proper 
method of remedying the matter is to apply for 
variation. 

In his judgment in the Norwest Beef case (supra at 
page 2133) Olney J. referred to the first task in interpre- 
tation whichis to determine whether the words used are 
capable in the ordinary sense of having unambiguous 
meaning. He said if that question is answered in the 
affirmative then further consideration of the expressed 
or supposed intention of the award making tribunal does 
not fall to be considered. 

The respondents' application before Kennedy C. 
found favour to the extent that, considering Clause 6 (9) 
in the context of the agreement as a whole, she was led to 
the conclusion that its terms are ambiguous having 
regard to Clause 21.—Annual Leave and Clause 23.— 
Long Service Leave in which she noted a distinction 
between an absence from employment due to strikes and 
absences from work without a reason known to the 
employer. The basis of that conclusion is to be found in 
Clauses 21 and 23. Clause 21 contains the terms on which 
a worker shall be allowed annual leave and subclause (4) 
(c) provides that time during which a worker is absent 
from work shall also be counted in calculating his right to 
leave, but only if:— 

(c) On the understanding that an absenteeism 
procedure will be discussed with union representa- 
tives to control absenteeism, it is agreed that 
unauthorised absences, or absences due to strikes or 
standdowns will not affect the anniversary date 
when calculating the entitlement to annual leave 
under this clause. 

That contains the distinction noted by the learned 
Commissioner. 

Clause 23 deals with long service leave and Schedule 1 
contains the terms on which the right is acquired by 
continuous service notwithstanding:— 

(6) (e) any absence from duty arising directly or 
indirectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

and 
(6) (i) any absence from duty after the date of this 

Agreement by reason of any cause not specified in 
this schedule unless the employer, during the 
absence or within 14 days of the termination of the 
absence notifies the worker in writing that such 
absence will be regarded as having broken the con- 
tinuity of service, which notice may be given by 
delivery to the worker personally or by posting it by 
registered mail to his last recorded address, in which 
case it shall be deemed to have reached him in due 
course of the post; 

Again a distinction is drawn between absences from 
employment due to an industrial dispute and other 
absences and it appears to be because of that distinction 
that Kennedy C. took the view that when the agreement 
is read as a whole the words used in Clause 6 (9) are not 
capable, in their ordinary sense, of having unambiguous 
meaning. The respondents expounded a number of 
further points including the submission that industrial 
action is alien to the notion of abandonment of employ- 
ment. Furthermore a deeming provision ought not to be 
applied to bring about an unjust or absurd result. Having 
pointed out the distinction in terms the respondents also 
submitted that the provisions of clauses such as 21 and 23 
are repugnant to the notion that Clause 6 (9) contem- 
plated workers absent due to strikes. It is not clear to 
what extent the learned Commissioner found there was 
repugnance or inconsistency within the agreement but 
she held in general terms:— 

. . . there is sufficient in a reading of the 
Agreement as a whole to raise the question of 
ambiguity in the case of Clause 6.—Contract of 
Service, subclause (9). 
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In my opinion the question at the heart of this appeal is 
whether it was correct to make that finding. It implies 
that the words "a worker who, without the approval of 
his employer, is absent from work for more than one 
week shall be deemed to have abandoned his employ- 
ment" are not capable of having unambiguous meaning. 
If that is not the case then it was impermissable and an 
error to take into account matters of custom and usage, 
or be affected or guided by evidence of interpretation of 
similar provisions in other awards or agreements. 

In Clause 21 (4) (c) and in Clause 23, Schedule 1 (6) (e) 
and (i), in relation to the meaning of continuous service 
(and in consequence in Clause 33), a distinction is made 
between absence from employment due to an industrial 
dispute on the one hand and other unauthorised 
absences, but the central issue is whether what is 
contained in those clauses, and in the provisions which 
cast obligations upon particular persons to provide 
essential service coverage during a dispute (Schedule IV), 
are irreconcilable with Clause 6 (9) interpreted so that the 
words "absence from work" include absences which are 
to the knowledge of the employer due to strike action. 
That is what the respondents contend. On the contrary 
the appeUant asserts that such provisions are not 
inconsistent with, nor detract from, the plain and literal 
meaning to be attributed to Clause 6 (9). 

Put shortly the case for the appellant is that there is no 
ambiguity in that Clause 6 (9) provides that the state of 
absence from work of an employee for one week without 
the approval of his employer invokes, without exception, 
the deeming provision that he has abandoned his 
employment, subject to the qualification contained 
therein that the employer otherwise agrees or, in the 
event of a dispute, the Commission otherwise 
determines. 

The introduction of Clause 6 (9) for which the 
respondents contend is based primarily upon the premise 
that the agreement as a whole contemplates that 
industrial disputes result in strikes [Clause 21 (4) (c), 
Clause 23, Schedule I Clause 6 (e) and the obligations 
imposed in respect of industrial services under Schedule 
IV]. It is claimed that there is clear conflict with such 
provisions if Clause 6 (9) is interpreted so that the words 
"absence from work" includes absence which, to the 
knowledge of the employer, is due to strike action. 

The appellant was represented by Senior Counsel, Mr 
E.M. Heenan, who dealt with each of the particular 
provisions just referred to in order to demonstrate that 
they are capable of operating without involving any 
conflict with Clause 6 (9). I think that must clearly be the 
case where absence from work is due to a strike which is 
resolved in less than one week. Suppose however that the 
strike goes beyond a week, according to the interpreta- 
tion advocated by the appellant, the employment 
relationship comes to an end by virtue of the deeming 
provision, in which case, the anniversary date for deter- 
mining entitlements arising from an employee's right to 
annud leave, and also the calculation of continuous 
service for the purpose of long service leave entitlements, 
would be calculated up to the day of termination, that is 
seven days after the beginning of the employee's absence 
from work due to the strike. If the strike be resolved and 
the workforce effectively re-engaged, the provisions 
which tolerate absence due to strikes for the purpose of 
calculating leave and long service leave and service 
payments have full effect. It may be that this occurs by 
virtue of the employer's agreement or pursuant to a 
determination of the Commission in the event of a 
dispute. 

For the respondents Mr D.M. Stone (of Counsel) 
relied upon a distinction between unauthorised absence 
and absence due to strikes which situation is tolerated for 
other purposes under the agreement. He called in aid the 
concept of consistent interpretation where an expression 
is used throughout an agreement. It was asserted that a 
distinction is to be made where the employer is aware of 
the reason for absence and a construction of Clause 6 (9) 
which excludes application to employees who are absent 

because they are on strike is said to be in harmony with 
the agreement read as a whole. It was also asserted that 
the presence of inconsistent provisions created ambiguity 
in the sense that the operative terms of Clause 6 (9) have 
two possible meanings or are at least uncertain and 
obscure. Any doubts as to the true intention, according 
to the respondents, are to be resolved by reference to the 
manner in which the terms of the clause have been inter- 
preted throughout the industry. 

The appellant contested the respondents' submission 
going to the question of ambiguity on the basis that the 
true and accepted sense in which ambiguity is considered 
is that the plain words are susceptible of some other 
meaning. It was contended that in the present case the 
real purpose of the respondents was to amend the 
meaning of Clause 6 (9) which is not the function of a 
court of construction [see Reardon Smith Line Ltd v. 
Yngvar Hansen-Tangen (1976) 3 All ER 570 and Codelfa 
Construction Pty Ltd v. State Rail Authority of New 
South Wales (1981-82) 149 CLR 337 per Brennan J. at 
401]. In this respect it is sufficient to point out that where 
a defect is manifested there is provision to remedy it 
pursuant to section 46 (1) (b) but that procedure was not 
appropriate in this case. 

The operative words of 6 (9) in their plain and ordinary 
meaning signify an intention to apply to any absence 
from work without approval and, in my opinion, there 
can be no ambiguity unless that meaning is repugnant to 
the intention of the parties which may be discovered by 
reading the agreement as a whole. There appears to me to 
be no relevant inconsistency, in that Clause 21 (4) (c), 
Clause 23, Schedule 1 Clause 6 (e) and (i) and also Clause 
33, are each demonstrably capable of operating accord- 
ing to their terms without conflict with Clause 6 (9), 
according to the literal interpretation of that clause as 
advocated by the appellant. As to Schedule IV provision 
is made to maintain essential services during a dispute 
and requires the employment of certain operatives. If 
that provision operates according to its tenor it cannot, it 
seems to me, affect the matter in issue at all. Clause 6 (4) 
provides, inter alia, a means whereby an employer's right 
of summary dismissal is retained and Clause 22 (7) 
purports to empower the employer to withhold payment 
of sick leave where a worker is absent from work without 
approval for one week. In neither of these cases are the 
provisions repugnant to those of Clause 6 (9). The 
particular clauses which I have so far considered are 
those upon which the respondents relied to show that 
Clause 6 (9) could not be read literally without creating 
disharmony with the intention of the agreement when 
read as a whole. 

I now turn to the matter of the distinction which the 
learned Commissioner felt bound to make in construing 
absence from work due to strikes and absence from work 
without a reason known to the employer. Unauthorised 
absences and absences due to strikes are separately 
described in Clause 21 (4) (c), for example, but for the 
purpose of preserving entitlements to annual leave they 
are treated in the same way. Separate reference to 
absence due to industrial disputes serves to provide 
explicitly that absence on strike shall not deprive an 
employee of entitlements to annual and long service leave 
and service payments any more than other unauthorised 
absences, in which case entitlements are preserved until 
an employee is deemed by virtue of Clause 6 (9) to have 
abandoned his employment. Effectively that situation is 
preserved in the case of an employee on strike but the 
agreement does not create a special category of absence 
of which the employer has approved either expressly or 
by implication. The employer's knowledge of the reason 
for absence does not necessarily affect an employee's 
authority to be absent from work and the parties have 
chosen to couch their agreement in terms which require 
the employer's approval for absence from work or, 
except in those circumstances set out, the deeming 
provision has effect. 

In my opinion the operative words of Clause 6 (9) are 
unaffected by other provisions of the agreement and are 
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of plain meaning and provide that in the case of any 
worker absent from work without approval for one week 
or more, its provisions shall have effect. I come to that 
opinion solely upon consideration of the agreement in 
accordance with the principles of interpretation 
recognised by the law and long industrial practice which 
confine consideration to the agreement as a whole 
without modification of the grammatical and ordinary 
sense of the word employed unless it is to avoid 
absurdity, repugnance or inconsistency. 

Such a result may be unexpected in the light of 
evidence which was let in by the learned Commissioner 
and which tended to support a different view of the 
intention of the parties. I can only say that it is the rule 
that where words are capable in their ordinary sense of 
unambiguous meaning, one cannot ascertain from other 
sources outside the document what the intention was 
thought to be. As Olney J. has pointed out if it were 
otherwise it would lead to industrial anarchy and awards 
and agreements could be rendered meaningless. 

If it is claimed that Clause 6 (9) upon its true inter- 
pretation is unjust or does not carry out what was 
actually intended, the matter may be remedied by 
utilising the procedures which are available for variation 
of the agreement. 

I am relieve to know that the interpretation which I 
have found can have no adverse effect upon those who 
were involved in industrial action at the time the pro- 
ceedings were commenced before the Commission 
below, those matters having been satisfactorily deter- 
mined. In any event I have had the opportunity of 
reading in draft form the separate judgments of my 
colleagues who have reached a decision contrary to my 
own, however having reached a conclusion which is 
contrary to that of the learned Commissioner I consider 
that the appeal should be upheld. 

Finally I turn to consider a submission by the 
respondents that the appeal is incompetent. Put shortly it 
was submitted that there is no "decision" from which an 
appeal properly lies in that the declaration as to the true 
interpretation of the agreement, which was made in the 
Commission's reasons for decision, does not comply 
with section 35, alternatively, the appeal was instituted 
before the "decision" of the Commission could be 
perfected, that is, within the time in which a formal order 
may be requested. The following, as I understand them, 
are the steps in the argument. Section 35 is mandatory 
and requires the decision of the Commission, with some 
exceptions that are not presently material, to be drawn 
up in the form of minutes. That section creates a 
distinction between "decision" and "reasons for 
decision" and it is claimed that as a matter of consistency 
a declaration made in the reasons for decision, as per- 
mitted pursuant to section 46 (2), is not a decision 
properly so called. Section 34 requires the decision of the 
Commission to be in the form of an award, order or 
declaration and shall in every case be signed and 
delivered by the Commissioner constituting the 
Commission. It is claimed that this declaration made as it 
was in the course of the reasons for decision pursuant to 
section 46 (2) and not signed, though it is a declaration 
for the purposes of section 46, is not a decision according 
to the requirements of section 34 because it is not signed, 
nor is it a finding for the purposes of the definition of 
"decision" (section 7). 

In the course of the published reasons the learned 
Commissioner indicated a number of matters that had 
been raised were not properly questions for interpre- 
tation but in respect of Clause 6 (9) she expressed a 
finding that it had no application to employees absent 
from work as a result of industrial dispute. That finding 
determined the matter of interpretation as contemplated 
in subsection (2) of section 46 and in a form and manner 
commonly adopted in the Commission. It resulted in the 
institution of an appeal within the time limited for 
requesting that the declaration be made in the form of an 
order as provided in subsection (2), but in any event no 
such request was ever made. On that basis there appears 

no reason why the determination of the learned 
Commissioner should not be subject to review as pro- 
vided pursuant to section 49 save for the assertion that a 
declaration made in the reasons for decision is not a 
decision from which an appeal will lie. 

After consideration I consider the argument should be 
rejected. Section 35 deals with the procedure by which a 
decision is formulated in all cases to which that particular 
section applies. There are some express exceptions and in 
the case of a declaration of the present kind, unless a 
declaration in the form of an order is requested then 
section 35 is to have no application to or in relation to 
section 46. In that way, it seems to me, section 46 con- 
stitutes a code for the purpose of interpreting awards in 
force under the Act and a declaration is a decision under 
that section and, as subsection (3) provides, it is binding 
on all Courts and all persons with respect to the matter 
the subject of the declaration. As to form, that is a 
matter with which section 34 is concerned in the 
generality, but section 46 (2) makes it clear that it is 
sufficient (for the purposes of that section) that the 
Commissioner's interpretation be declared as part of the 
reasons for decision without more unless there is a 
request for an order in which case a time limit is fixed. If 
there is a request then the formulation of the declaration 
in the form of an order becomes subject to compliance 
with section 35 for the reason that section 46 so provides 
by way of an exception [see subsection (4)]. Mr Heenan 
has, I think, quite rightly pointed out that in the event of 
a request for an order there is a provisional stage until the 
order so requested is perfected and delivered. In the 
meantime, it seems to me, a declaration made in the 
Commission's reasons is binding subject to the right to 
request that it be made in the form of an order and it 
would seem, having regard to subsection (3) that it is 
binding from the time the declaration was made. That is 
not to say that the Commission is powerless to alter or 
amend the form of the declaration if it wishes to do so 
before the order is finally perfected. It is also necessary to 
acknowledge that a declaration made in the reasons for 
decision, while binding all of the parties, is nevertheless 
subject to appeal and the right of appeal may be 
postponed in a particular case where a request for the 
declaration in the form of an order is made. But that is 
not the case here. 

The reasons for decision in this case were not signed 
and that is commonplace within the Commission in 
relation to reasons for decision. The appeal ought not 
however be ruled incompetent because of an irregularity 
of form which may be waived under the powers 
contained in section 26 (m). In my opinion the appeal has 
not been shown to be incompetent and I would propose 
that it be upheld. I think that an appropriate order 
should include a declaration by this bench which 
effectively declares the proper interpretation of Clause 6 
(9) in terms which accord with those set out in ground 3 
of the grounds of appeal. 

THE CHIEF COMMISSIONER: I have had the advan- 
tage of reading the draft reasons for decision of His 
Honour the President and agree generally with his dis- 
cussion on the principles to be applied in interpreting 
awards and industrial agreements. Shortly stated, they 
are those referred to by the Western Australian 
Industrial Appeal Court in Norwest Beef Industries 
Limited and Derby Meat Processing Co Ltd v. West 
Australian Branch, Australian Meat Industry Employees 
Union (64 WAIG 2124). No good purpose would be 
served in repeating the authorities. 

Subclause (9) of Clause 6.—Contract of Employment 
of Industrial Agreement No. 10 of 1979 reads — 

(9) A worker who, without the approval of his 
employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 
and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 749 

Read independently from the agreement as a whole, 
the subclause says to me that any worker who is away 
from work for one week without his employer's approval 
will be considered by the employer to have quit his job 
unless and until the employer agrees that he has not so 
quit or, in the event of a dispute the Commission so 
determines. Nothing seems plainer. 

However, read in the light of the agreement as a whole 
it reveals an inconsistency which, when corrected, does 
not destroy the clear meaning of the subclause but 
enables it to sit comfortably with the rest of the 
document. In my view there is an error of omission in the 
subclause and it may be seen as a classic example of the 
type of situation about which Street J. spoke in Geo A. 
Bond and Co Ltd v. McKenzie (1929 AR 498) when he 
remarked — 

Now speaking generally, awards are to be inter- 
preted as any other enactment is interpreted. They 
lay down the law affecting employers and employees 
in their relations as such, and they have to be obeyed 
to the same extent as any other statutory enactment. 
But at the same time, it must be remembered that 
awards are made for the various industries in the 
light of the customs and working conditions of each 
industry, and they frequently result, as this award in 
fact did, from an agreement between parties, 
couched in terms intelligible to themselves but often 
framed without that careful attention to form and 
draughtsmanship which one expects to find in an 
Act of Parliament. I think, therefore, in construing 
an award, one must always be careful to avoid a too 
literal adherence to the strict technical meaning of 
words, and must view the matter broadly, and after 
giving consideration and weight to every part of the 
award, endeavour to give it a meaning consistent 
with the general intention of the parties to be 
gathered from the whole award 

(at p. 503 and 504.) 

The learned Commissioner decided that an absence 
from employment due to strikes was to be construed 
separately and distinctly from absences from work 
without a reason known to the employer. The provisions 
of Clauses 21 and 23, Annual Leave and Long Service 
Leave respectively, were the main reason she took that 
view. She concluded that there was sufficient in the 
reading of the agreement as a whole to raise the question 
of ambiguity in the case of Clause 6.—Contract of 
Service, subclause (9). That is the fundamental question 
— Is there an ambiguity? I consider that there is. 

Subclause (4) (c) of Clause 21.—Annual Leave reads 
as follows — 

(c) On the understanding that an absenteeism 
procedure will be discussed with union representa- 
tives to control absenteeism, it is agreed that 
unauthorised absences, or absences due to strikes or 
standdowns will not affect the anniversary date 
when calculating the entitlement to annual leave 
under this clause. 

There is clearly a distinction in this subclause between 
unauthorised absences and absences due to strikes. I 
doubt if anyone would seriously argue against the 
proposition that strikes are unauthorised absences so 
why the need then for the draughtsman to include the 
words "or absences due to strikes?". Courts have 
pointed out that they are not at liberty to consider any 
word or sentence as superfluous or insignificant so either 
the draughtsman is deliberately distinguishing strikes 
from unauthorised absences or the words are there as an 
abundance of caution. When the document is read as a 
whole I find no evidence of caution in abundance. 
Accordingly I take the view that the draughtsman was 
distinguishing between strikes and unauthorised 
absences. 

Clause 23.—Long Service Leave says that leave entitle- 
ments are as set out in Schedule 1. 

Clause (6) of that Schedule says:— 
(6) Service shall be deemed to be continuous 

notwithstanding — 

(e) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
worker returns to work in accordance with 
the terms of settlement of the dispute; 

(i) any absence from duty after the date of 
this Agreement by reason of any cause not 
specified in this schedule unless the 
employer, during the absence or within 14 
days of the termination of the absence 
notifies the worker in writing that such 
absence will be regarded as having broken 
the continuity of service, which notice may 
be given by delivery to the worker 
personally or by posting it by registered 
mail to his last recorded address, in which 
case it shall be deemed to have reached him 
in due course of the post; 

Once again there seems to be no reason for Clause (6) 
(e) unless it is to distinguish absences due to industrial 
disputes from other unauthorised absences or is there an 
abundance of caution. 

Clause 33 provides for Service Payments after periods 
of continuous service. The payments are quite 
substantial. "Continuous Service" under subclause (5) is 
defined as having the same meaning as it has in Schedule 
1 — Long Service Leave, discussed earlier. Thus there is a 
distinction once again between absences due to industrial 
disputes and other unauthorised absences. 

Finally there is an agreed manning arrangement for 
essential services during a dispute. This is not limited to a 
dispute of less than seven days duration. 

These matters, viewed together, raise sufficient doubt 
to justify resort to extrinsic aids. 

I agree, with respect, with the comment of Olney J. in 
the Norwest Beef Industries Ltd case {supra) that 
industrial anarchy would come about and awards would 
be rendered meaningless if basic principles were ignored 
in the interpretation of industrial awards. However, in a 
matter such as this where a doubt does arise it seems 
prudent to look elsewhere for aid to dispel all doubt. 

When that is done the evidence overwhelmingly 
supports the view reached by Kennedy C. Indeed there 
was no evidence to the contrary. 

I reject the submission of the respondents that the 
appeal is incompetent. I respectfully adopt the reasons of 
His Honour the President for so doing. 

I would dismiss the appeal. 
I am constrained to make this comment. By section 19 

of the Act each member of the Commission has a duty to 
keep himself acquainted with industrial affairs and 
conditions. He does this in a macro sense but specialises 
particularly in the industries to which he is assigned from 
time to time. This poses some difficulty in adjudicating 
in a matter such as this. Most members of the Commis- 
sion would know the industry, the parties involved and 
many of its customs and practices. They get to know the 
so called principles which the parties hold out as being 
sacrosanct. From the trade union point of view one of 
these is the "right to strike". It becomes an absurbidy to 
suggest that eight well known registered unions would 
agree that their members' employment would be 
abandoned if they engaged in a strike for seven days or 
more unless the employer agreed otherwise or the 
Commission otherwise determined. Likewise, it is 
difficult to accept that unions would agree to maintain 
essential services during a strike in the knowledge that 
most of their members may be deemed to have 
abandoned their employment after seven days. It would 
be just as absurd to suggest that an employer would agree 
to forego his right to manage. 
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It is vital to the operation of the Commission that it be 
seen to act with common sense and fairness to the 
ordinary man. Otherwise it will lose its respect and be 
unable to perform satisfactorily its statutory functions. 

If the inflexibility of the rules of statutory interpreta- 
tion causes any problem in this regard perhaps the 
Legislature should consider the matter, for the possibility 
of agreements being drawn by skilled persons before 
being ratified by the general workforce in this industry is 
quite remote. 

COMMISSIONER GREGOR: The principles to be 
applied in the interpretation of industrial awards and 
agreements have been discussed in the decision of His 
Honour, the President. I agree with the President's 
distillation of the rules to be applied and also agree with 
his summary of the cases put by the parties. 

However, the pronouncements of the Full Bench in 
Appeal No. 192 of 1983, the West Australian Loco- 
motive Engine Drivers', Firemen's and Cleaners' Union 
of Workers, Appellant, and the Western Australian 
Government Railways Commission, Respondent (65 
WAIG 1159) are also relevant. At page 1160 the Full 
Bench cited with approval the dicta of Street J. in the 
Geo A. Bond & Co Ltd (In Liquidation) v. McKenzie 
(1929 AR 498) as follows: 

The proper approach to the interpretation of 
awards is well settled and we adopt the following 
observations which express endorsement of that 
approach. 

. . . speaking generally, awards are to be 
interpreted as any other enactment is inter- 
preted. They lay down the law affecting 
employers and employees in their relations as 
such, and they have to be obeyed to the same 
extent as any other statutory enactment. But at 
the same time, it must be remembered that 
awards are made for the various industries in 
the light of the customs and working conditions 
of each industry, and they frequently result, as 
this award in fact did, from an agreement 
between parties, couched in terms intelligible to 
themselves but often framed without that 
careful attention to form and draughtsmanship 
which one expects to find in an Act of Parlia- 
ment. I think, therefore, in construing an 
award, one must always be careful to avoid a 
too literal adherence to the strict technical 
meaning of words, and must view the matter 
broadly, and after giving consideration and 
weight to every part of the award, endeavour to 
give it a meaning consistent with the general 
intention of the parties to be gathered from the 
whole award. [Geo A. Bond & Co Ltd (In 
Liquidation) v. McKenzie (1929) AR 498 per 
Street J. at 503, 504.] 

The parties to this appeal are bound by the Cliffs Robe 
River Iron Associates Iron Ore Production and 
Processing Agreement No. 10 of 1979 which, by Clause 6 
(9) provides: 

(9) A worker who, without the approval of his 
employer, is absent from work for one week shall be 
deemed to have abandoned his employment unless 
and until, in the circumstances of any particular 
case, the employer otherwise agrees or, in the event 
of dispute, the Commission otherwise determines, 
but this subclause does not affect the employer's 
right of dismissal referred to in subclause (1). 

By this appeal the appellant challenges a finding made 
by Kennedy C. on 24 December 1986 that the clause has: 

... no application to employees absent from 
work as a result of an industrial dispute, 

and also that 
In so finding I have concluded that to interpret 

the clause in this way is not to create an artificial 
distinction at all but is a reflection of the true intent 

of the clause, the reality of the parties' under- 
standing and application of the clause over a 
significant period of time and is in harmony with the 
Agreement as a whole. 

(Decision in matter No. 1341 of 1986, 
24 December 1986. Unreported.) 

As I understand the commands of the principles to be 
applied, and in particular those in Bond v. McKenzie 
{supra), in construing the words in question considera- 
tion and weight must be given to every part of the award 
or agreement. The starting point is for the interpreter to 
read the whole of the document to gain an appreciation 
of the intention of the parties. Possessed of this general 
appreciation, attention is then focused upon individual 
provisions. Some parts of the award or agreement will of 
course be irrelevant, but a sifting of those parts that are 
relevant will produce an indication of the intention of the 
parties. A meaning should be given to the words which is 
consistent with the general intention thereby disclosed. 

The central thrust of Clause 6 (9) deals with absence 
from work, therefore the next step in the process of inter- 
pretation should be to examine the rest of the document 
as it touches upon the question of absence. If a general 
intention as to the meaning of absence can be gleaned by 
this process, then that is the meaning which should be 
attached to the word "absent" as it appears in Clause 6 
(9). 

The decision of Kennedy C. discloses that she under- 
took this exercise and identified two clauses which in her 
view are significant. Clause 21.—Annual Leave is the 
first. Subclause (1) erects a basic entitlement to leave, 
that is, subject to any later provisions in the clause, a 
period of five consecutive weeks leave is to be allowed 
after a period of 12 months' continuous service. The 
meaning of continuous service is so modified by the 
effect of subclause (4) (c) which provides: 

(4) (c) On the understanding that an absenteeism 
procedure will be discussed with union representa- 
tives to control absenteeism, it is agreed that 
unauthorised absences, or absences due to strikes or 
standdowns will not affect the anniversary date 
when calculating the entitlement to annual leave 
under this clause. 

In her decision Kennedy C. noted that: 
There is a clear distinction in this subclause 

between absences due to strikes and what may be 
categories as unauthorised absences from employ- 
ment, the reason for which is not specified. 

That is clearly so and I respectfully agree with the 
Commissioner. 

The second clause examined was Clause 23.—Long 
Service Leave. After noting the explicit prescription in 
Clause (1) of Schedule 1 the learned Commissioner noted 
the effect of the deeming provision of Clause (6) (e) and 
(6) (i) of Schedule 1. For the purposes of this decision I 
note only Clause (6) (e), which provides as follows: 

(6) (e) any absence from duty arising directly or 
indirectly from an industrial dispute if the worker 
returns to work in accordance with the terms of 
settlement of the dispute; 

I agreed with Kennedy C. that there is a: 
... a clear distinction between absences from 

employment due to an industrial dispute and 
absence ... for an unspecified cause . . . 

The learned Commissioner then proceeded to the 
conclusion that: 

. . . there is sufficient in a reading of the 
Agreement as a whole to raise the question of 
ambiguity in the case of Clause 6.—Contract of 
Service, subclause (9). 

It is at this point that I part company with the 
reasoning of the learned Commissioner. For my part I 
cannot conclude that the question of ambiguity is raised 
at all. What I do conclude is that it is clear that the parties 
to the agreement had in mind a particular meaning for 
the word "absent". Clearly absent from work on strike is 
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absence contemplated by the agreement. Clause 6 (9) 
read in that way then sits comfortably with all the other 
provisions of the agreement, there is no ambiguity and 
therefore it is not necessary, or permissable in my view, 
to look to extrinsic aids in interpretation. 

I believe that the learned Commissioner has reached 
the right conclusion as to the true interpretation of the 
subject clause, albeit by a process which may not be open 
if the principles are correctly applied. In the circum- 
stances I reject the appeal. In respect to the submission 
by the respondents that the appeal is incompetent I 
respectfully adopt the reasons expressed in the decision 
of the President. It follows that I also reject that 
submission. 

THE PRESIDENT: By majority decision of the Full 
Bench, the appeal is dismissed. 

Order accordingly. 

Mr E.M. Heenan QC and with him Mr M.F. Holler (of 
Counsel) appeared on behalf of the appellant. 

Mr D.M. Stone (of Counsel) appeared on behalf of the 
respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1341 of 1986. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 26th and 27th days of February 1987 
and having heard Mr E.M. Heenan QC and with him Mr 
M.F. Holler (of Counsel) on behalf of the appellant and 
Mr D.M. Stone (of Counsel) on behalf of the 
respondents and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 13th day of April 1987 wherein the Full Bench, by 
majority decision, dismissed the appeal and gave reasons 
therefor, it is this day, the 13th day of April 1987 ordered 
that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1308 of 1986. 

Between the Association of Draughting, Supervisory 
and Technical Employees Western Australian 
Branch, Appellant, and Robe River Iron Associates, 
Respondent. 

No. 1347 of 1986. 

Between Robe River Iron Associates, Appellant, and 
The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Respondent. 

Before the Full Bench 
His Honour The President D.J. O'Dea 

Senior Commissioner G.G. Halliwell 
Commissioner J.F. Gregor 

The 10th day of March 1987. 
Mr P.M. Nisbet (of Counsel) on behalf of the 

Association of Draughting, Supervisory and Technical 
Employees Western Australian Branch. 

Mr H. J. Dixon (of Counsel) on behalf of Robe River 
Iron Associates. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. Robe River Iron Associates (the 
company) sought to vary the conditions of its salaried 
staff employees in the respect that they were asked to sign 
a document, which acknowledged as a condition of 
employment, that they would perform any work 
required of them which was additional to their normal 
employment. In consequence of their failure to comply 
with this requirement 16 such employees were dismissed 
or resigned from employment. At around the same time a 
staff member named Pepler was summarily dismissed for 
misconduct but proceedings concerning that matter were 
concluded separately and are not therefore of present 
concern. 

On its own account and by way of representing 
another union, The Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch (ADSTE), took up the cause of the 16 
staff employees and applied for a conference in the 
Commission in respect of a dispute concerning their 
dismissal. It was claimed that those who were dismissed 
had their services unfairly terminated and that those who 
gave notice of resignation did so in circumstances which 
rendered it unreasonable for the resignations to stand. 
ADSTE sought to have all the employees reinstated in 
employment without loss of entitlements, together with 
such compensation as was deemed to be appropriate. 
The dispute as to these matters was not settled by 
agreement between the disputants and was referred for 
determination to Coleman C. 

Following proceedings the Commissioner determined 
that the company acted unfairly in dismissing or insisting 
on the resignation of staff members, and he issued 
written reasons for that conclusion and his decision that 
they should be reinstated without loss of earnings and 
entitlements. The parties were then afforded an 
opportunity to speak to the minutes of a proposed order 
and on 4 December 1986 an order issued which, with a 
minor amendment, implemented the decision for 
reinstatement without loss of entitlement for all the 
employees the subject of claims other than Mr Pepler. 
The order also made the following provision for matters 
raised in the course of speaking to the minutes relating to 
the situation where a return to employment or 
continuation in employment was rejected by an 
employee:— 

3. Where on returning to work the Company 
presents the employee with a requirement to sign 
and return to the Company the 'Additional Work 
Provision', the employee shall be given seven days in 
which to consider his/her position. 

If the employee elects not to sign and return the 
'Additional Work Provision', it shall be understood 
that the notice provisions for termination of the 
contract of service shall be deemed to have 
commenced from the date in which the requirement 
to sign and return the 'Additional Work Provision' 
was served on him/her by the Company. 

In these circumstances the repayments of moneys 
in accordance with paragraph 2 shall not apply. 

A final pay out of accrued entitlements 
subsequent to the recommencement shall be made 
when the period of notice expires or at the time 
payment in lieu of notice is made. 
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4. Where an employee elects not to return to 
employment, then upon receipt of written advice of 
this to the Company, a payment in addition to 
moneys paid to the employee on or about 5 
September shall be made by the Company for the 
period from the date of resignation or dismissal until 
the date of this Order, from which shall be deducted 
the four weeks wages paid in lieu of notice on 5 
September 1986. 

No other entitlements shall accrue for the 
purposes of any additional payment to that payout 
which was made when the resignation or dismissal 
was effected on or about 5 September. 

ADSTE treated the order as providing, in addition to 
reinstatement of those who wished to return to work, 
compensation for those who did not and it appeals 
against the decision constituted by the order on the 
grounds of error in relation to the absence of any, or any 
proper, evidence as to the appropriate level of 
compensation for each employee, and in failing to afford 
the opportunity for evidence to be adduced in relation to 
the appropriate amount of compensation. 

The company also appeals and seeks a variation of the 
order by excluding from its operation six of the 
employees to whom it applies on the ground that there 
was no, or no sufficient, evidence to justify a finding of 
unfair dismissal in their favour. 

We are of the opinion that both appeals should be 
dismissed. We consider that the issues raised by ADSTE 
may be answered in the following way. The relief which 
the Commissioner announced his intention to grant was 
that which was actually sought by ADSTE, namely 
reinstatement of each employee concerned without loss 
of earnings and entitlements. The order gives effect to 
that and provides "compensation" in the form of a pay 
out of all entitlements calculated in accordance with the 
individual's period of service in the event of resignation 
as foreshadowed in the reasons for decision. Those who 
declined to return to work were intended to be paid out 
to the date of the order, as is provided in paragraph 4. Mr 
Beedham who appeared for ADSTE plainly recognised 
that, and in the course of speaking to the minutes, he 
expressly said so:— 

Coleman C: Mr Beedham, you will have to 
address yourself to the question of the people you 
have told me have no intention of returning. How 
do you see them being accommodated under an 
order? 

Mr Beedham: Sir, I simply say that the option is 
there for them to return. If they refuse or if they 
elect not to return then that is up to them — they get 
paid out to the date of the order and so be it. That is 
the end of those people. Those who wish to return, 
my view is that they go back on the terms on which 
they left the company and subsequently the 
company and the union will discuss the matter or the 
intention of this proposal. 

(Transcript page 237). 
During the discussions at the speaking to the minutes, 

the learned Commissioner made clear his understanding 
of the position where an employee who has returned to 
work elects not to sign as additional work provision, and 
we consider that the order under appeal gives effect to 
that view as set out in paragraph 3. ADSTE at that time 
gave expression to views relating to the need for 
reasonable time to allow such employees, who were 
required to sign an additional work provision, to 
consider the requirement made on them before they were 
required to elect whether or not to sign. The order gave 
effect to this matter and effectively seven days was 
provided for, and where an employee elected not to sign 
provision for termination operated from the date the 
requirement was presented to the employee. ADSTE also 
stated that there was nothing further that it wished to 
address to the Commission and there was no attempt to 
lead evidence in relation to compensation to be paid to 
employees nor did it seek an opportunity to do so. 

Having exercised his discretion in favour of reinstating 
the employees, the learned Commissioner acted 
equitable, in our view, in that he took into accout the 
probability that some would not take up or continue the 
employment, and made provision for them to be treated 
as having resigned with the consequence that they would 
be fully paid all entitlements which would normily flow 
from resignation. ADSTE complains that the order is 
defective in that the Commissioner has failed to exercise 
discretion in respect of each of the employees so as to 
grant compensation appropriate to the extent to which 
each has been affected. There was no request that the 
Commissioner deal with the matter before him on that 
basis nor in our view any reason why it was necessary to 
do so. The order appealed from constituted the decision 
of the Commission after a full and fair consideration of 
all the matters which were presented before the 
Commission, or subsequently raised when the parties 
were afforded an opportunity to be heard in respect of 
compensation for those who did not wish to remain at 
work, ADSTE has failed to demonstrate any error by the 
Commissioner in exercising his discretion. No 
circumstances, in our opinion, have been revealed which 
would warrant the decision being suspended and 
remission of the case to the Commission for further 
hearing and determination. We would therefore dismiss 
the appeal. 

We turn now to the matter of the cross-appeal. It is 
plain that there was a lack of specific evidence of the 
nature normally required in a case where proceedings are 
brought for unfair dismissal of an individual, and the 
company claims that in respect of five individuals there 
was no evidence to demonstrate that they were in fact 
dismissed or any circumstances of unfairness attendant 
upon their dismissal. With respect to ADSTE's claim of 
unfair dismissal it was put on behalf of the company that 
it was:— 

. . . not open to assess the position without 
having specific regard for the particular applicant in 
its particular circumstances, the particular contract 
which applied to the particular applicant and what is 
reasonable or what is fair or unfair in respect of that 
particular applicant ... we cannot excape the fact 
that one has to treat them as individual applicants 
for reinstatement. 

(transcript page 134). 

This proposition was rejected by the learned 
Commissioner who said:— 

I do not accept this is the correct approach as the 
jurisdiction to inquire into and deal with the 
termination of employment of staff members comes 
from Section 23 of the Industrial Relations Act. 

The dispute involves an industrial matter relating 
to the company's dismissal of its employees. The 
claim is being pursued by the applicant union on 
their behalves. Membership of that organisation 
was not raised in this hearing. The evidence of 
individual staff members goes to the circumstances 
which surround the actions of the company and the 
situations in which they were placed. However, it 
would be open to find that the action of the 
company in requiring staff members to sign an 
acknowledgement of acceptance of the additional 
work provision was reasonable but the 
implementation of that requirement was unfair to 
the individual. This line was not pursued by the 
applicant union, rather it was argued that the 
decision to require the signature was unreasonable 
and that the termination of employment which 
followed was an unfair exercise of the company's 
contractual entitlement. 

Central to the submissions of both parties are the 
status of the additional work provision and by 
implication, the obligations that individuals have 
under their contract of service. 

(Reasons for Decision — pages 14 and 15). 
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It has not been shown that that was a wrong way for 
the Commissioner to deal with the dispute which he was 
obliged to hear and determine as it was referred to him, 
and an order applying to all who were dismissed for the 
same reason seems to fall within the limits of a sound 
discretion. 

The focus of the Commission's inquiry related to the 
fairness of the company's action in insisting that staff 
employees confirm acceptance of the additional work 
provision, and secondly the unfairness of terminating 
employment by dismissals or required resignation in the 
event that employees failed to comply with the 
requirement. The factors with which the Commissioner 
was concerned in respect of unfairness related to an 
egreement between the company. ADSTE and the metal 
trades unions relating to demarcation of occasions when 
staff employees could use tools and an undertaking that 
there should be no dismissal of staff without prior 
consultation with a relevant union. He chose to treat 
these matters on the basis of the relationship between the 
company and ADSTE in relation to the staff workforce, 
and on the basis of obligations of individuals under their 
contract of service rather than on the basis of what was 
fair or unfair in respect of each particular staff employee 
involved in the application. The circumstances were 
unusual and such that in our opinion the Commissioner 
could not reasonably have been required to make an 
order in the general terms which he did only after 
receiving evidence as to the particular circumstances in 
which the dismissal from employment of each staff 
member was carried out, as distinct from the more 
general evidence as to the manner in which the 
company's request was implemented. That is not to say 
there was not aprma facie case made out in respect of the 
five staff members. In the circumstances it appears to us 
it was reasonably open to reach the conclusion that the 
dismissals which were precipitated by the refusal to sign 
acceptance of the additional work provision were unfair 
on the basis of the Commissioner's conclusions as the the 
industrial context in which the requirement was made 
and declined. In his reasons he made reference to the 
basis for reaching the conclusion of unfairness in the 
following passage:— 

There is a history of the relationship between the 
company and the applicant union reflected in 
agreements and undertakings honoured in the past 
and a staff workforce whose loyalty was 
unquestioned. The company chose to act in issuing 
the ultimatum for acceptance of the additional work 
provision and followed through with termination of 
staff members' appointments without notification 
to ADSTE and in the absence of an explanation of 
how, and under which circumstances, the additional 
work provision was to be invoked. There was no 
information on how the new policy would impact 
upon those members of staff who are married to 
wages employees with respect to their 
accommodation if they resigned or were terminated 
while their spouse continued in employment with 
the company. The urgency with which the 
company's demands was pursued denied those staff 
members who may have found it necessary, the 
opportunity to consult with union representatives 
on the implication of the undertaking they were 
required to give to retian their employment and to 
clarify any uncertainties surrounding their 
contractual obligations. The industrial context in 
which the ultimatum of acceptance of the additional 
work provision was issued and the impact that this 
was perceived to have on relationships within the 
communities where staff members and their families 
live and work with the wages workforce, comes 
within the circumstances to be taken into account 
when assessing the claim. Having regard to all of 
these factors, I cannot conclude that there was an 
overriding need at that particular time which 
justified the company's actions in demanding the 
staff members' signature in acceptance of what was 
stated to be an additional Condition of Employment 

and which would be conclusive of the exercise of its 
contractual rights to terminate without interference 
from the Commission. 

Nothing stated here goes to the issue of whether 
the substance of the company's request was 
reasonable; it goes only to the manner in which it 
was implemented at the time in question. On the 
basis of factors identified, and in the light of all the 
circumstances, I conclude that the dismissals which 
were precipitated by the refusal to sign the 
acceptance, were unfair. 

(Reasons for Decision — pages 25 and 26). 

The company does not seriously contend that the 
particular employees were not dismissed (two who 
resigned being treated by agreement in the same category 
as the others). Only in respect of the five who failed to 
give evidence does the company now dispute the finding 
that the right of dismissal has been unfairly executed. 
Though evidence was given by individual staff members 
as to the particular circumstances in which they were 
placed because of the actions of the company, the case 
was in other respects presented on behalf of that class of 
person who, being staff members, were dismissed for 
refusing to sign the acknowledgement, and it seems to us 
that the evidence was sufficient to support that case. It 
would be inequitable in our opinion to deprive a staff 
member dismissed in those circumstances from the 
benefit of the present order because he did not adduce 
evidence to show how he was personally affected even 
though there was general evidence sufficient to support a 
conclusion that it was unfair in the circumstances for the 
services of staff employees to be terminated where they 
refused to sign. In the particular circumstances the 
alleged errors going to the exercise of discretion as they 
are set out in the grounds have not been established and 
we propose that the cross-appeal also be dismissed. 

Order accordingly 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1308 of 1986. 

Between The Association of Draughting, Supervisory 
and Technical Employees Western Australian 
Branch, Appellant, and Robe River Iron Associates, 
Respondent. 

No. 1347 of 1986. 

Between Robe River Iron Associates, Appellant, and 
The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch, 
Respondent. 

Before the Full Bench 
His Honour The President D.J. O'Dea 
Senior Commissioner G.G. Halliwell 

Commissioner J.F. Gregor 

Order. 
THESE MATTERS having come on for hearing before 
the Full Bench on 24 February 1987 and having heard Mr 
P.M. Nisbet (of Counsel) on behalf of the Association of 
Draughting, Supervisory and Technical Employees 
Western Australian Branch and Mr H.J. Dixon (of 
Counsel) on behalf of Robe River Iron Associates and 
the Full Bench having reserved judgement on the matters 
and judgement being delivered on 10 March 1987 
wherein the Full Bench unanimously dismissed the 
appeals and gave reasons therefor, it is this day, the 10th 
day of March 1987 ordered that the appeals be dismissed. 

By the Full Bench. 

D.J. O'DEA, 
[L.S.] President. 
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THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Hamersley Iron Pty Limited 
and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

No. 193 of 1987. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) 

AWARD NO. A15 OF 1985. 

Electrician Iron Ore Production 
and Processing 

BEFORE THE FULL BENCH 
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proper discretion — appeal upheld — decision of 
Commission quashed. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal by Hamersley Iron 
Pty Limited against a decision of the Commission which 
resulted in an order dated 13 February 1987 for reinstate- 
ment in employment of James William Mills on the basis 
that he was unfairly dismissed. The order was made by 
Coleman C. on the application of the Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth. Mr Mills was employed by the company 
as an industrial electrician at its Dampier Power Station, 
he was dismissed on the ground that he refused to 
perform duties requested by his supervisor on the basis 
that it entailed work which was outside the area of his 
duties and within the responsibility of an electrician — 
special class. Although his refusal was regarded as 
constituting gross misconduct he was not summarily 
dismissed but his employment was terminated by 
payment of one week's wages in lieu of notice. 

On the hearing of the application evidence was given 
by Mr Mills and Mr R. J. Belnaves who assisted him at the 
company's formal inquiry, on behalf of the company 
evidence was given by its manager — power generation, 
Mr J.W. Arnold. There was no material contest as to the 
primary facts which may fairly be described as follows. 
The decision to terminate followed an investigation 
conducted by Mr Arnold to determine whether there was 
a prima facie case of refusal to obey a lawful direction to 
perform certain work. The work required to be 
performed was within the scope of the electrical trade 
and Mr Mills was competent to perform it and had done 
so on previous occasions. During the inquiry he was 
given opportunities to change his stance and carry out the 
work but he refused to relent. Some time before these 
events the company had appointed an electrician — 
special class at Dampier Power Station following con- 
siderable agitation by electricians employed there and 
their union to bring this about. Mr Mills applied for the 
position but was unsuccessful. On the occasion he 
refused a requirement to carry out work the electrician — 
special class was absent on leave. It was common ground 
that Mr Mills harboured a grievance about carrying out 
work which he believed to be properly within the 
province of an electrician — special class. Back on 16 
May 1986 he had submitted in writing to the company a 
formal grievance which contained, inter alia, a statement 
that as from that date he would not perform any work 

which is that of an electrician — special class and he set 
out a list of tasks which he claimed were within the work 
of electrician — special class and beyond the scope of the 
work which he was required to perform according to his 
contract of employment. Amongst those tasks was work 
of the nature he refused to perform as a result of which 
he was ultimately dismissed. The company responded to 
Mr Mills' grievance by written answer on 20 May 1986 in 
which the maintenance superintendent expressed dis- 
agreement with his version of the tasks which were 
included in the duties required of an electrician — special 
class and stated that each job would be treated on its 
merits. Mr Mills was also advised that he would be 
required to work within his competence and in accor- 
dance with his contract of employment. He was not satis- 
fied with that response but took no further steps 
although it would have been open for him to do so in 
terms of the Supervisors Industrial Relations procedures 
which comprise rules of conduct to enable grievances to 
be settled and also provides for discipline of employees in 
the event of breaches of the contract of employment. 

While persisting with his refusal before the inquiry Mr 
Mills looks some steps to obtain the views of fellow 
electricians on the same grade working at the power 
house and secured their support for the stand that he was 
taking. For a considerable time the union had been 
pressing the company on behalf of the electricians at the 
Dampier Power House with claims relating to technolo- 
gical change and reclassification, but the company 
claimed that it was not informed of any resolution or 
statement from the union and was unaware of any 
collective position taken by its members which would 
have required Mr Mills to refuse to perform the duties 
required of him. There were indications of informal 
support for Mr Mills' stand but nothing more and the 
company's claim appears to be substantiated and the 
Commissioner made no contrary finding. In fact the 
company considered that Mr Mills was acting upon his 
own initiative in pursuing his grievance and carrying out 
what he had threatened to do, and it did not regard him 
as acting in compliance with a union ban on such work. 

That was the wrong approach, according to the 
Commissioner, because it had the effect of isolating Mr 
Mills and making him appear to be the only electrician 
who would not perform this kind of work and that others 
would not support his stand. According to the Commis- 
sioner by treating it as a matter for discipline, 

. . . the Company set a course which could only 
lead to confrontation between the right to direct an 
employee to perform his duties and thereby fulfill 
his duty of obedience and the individual's need to 
identify with the enterprise in which he perceives his 
future and the way in which he can achieve the 
degree of job satisfaction which will benefit himself 
and the Company. Whilst it may have been 
expedient to deal with the issue which erupted with 
Mr Mills' refusal to perform duties associated with 
fault finding on the No. 2 boiler and which led to a 
showdown between him and management, in the 
context of a disciplinary procedure, I do not 
consider that it was sensible, mature or fair. 

In all the circumstances the learned Commissioner 
concluded that the use of discipline instead of the 
available grievance procedures denied Mr Mills a fair go 
and warranted reinstatement of employment without 
loss of entitlements. 

It is well established that the question to be 
investigated in such cases is not as to the respective legal 
rights of the employer and the employee, but whether the 
legal right of the employer has been exercised so harshly 
or oppressively against the employee as to amount to an 
abuse of that right. 

In Australian Workers Union v. Robe River Iron 
Associates (66 WAIG 1570) I referred to the principles 
which regulate the circumstances in which the Full Bench 
may review an exercise of a judicial discretion such as in 
the present case. Those principles are also well settled 
and were affirmed by the Western Australian Industrial 
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Appeal Court in Robe River Iron Associates v. 
Australian Workers Union (Appeal No. 6 of 1986 as yet 
unreported). In essence the existence of an error as to a 
matter fundamentally affecting the exercise of discretion 
is an indispensible condition of a successful appeal. 

In this case the grounds of appeal rest upon the basis 
that the learned Commissioner allowed extraneous or 
irrelevant matters to guide or affect him and erred in 
relation to the facts by drawing inferences which were 
not properly open. In the first place the evidence 
supported the conclusion that the work which Mr Mills 
was required to perform was electrical work which he 
was competent to perform and he repeated his refusal 
even when he had opportunity to retract, it follows I 
think that his action constituted misconduct which 
would justify the company in terminating his employ- 
ment. 

Secondly the union endeavoured to persuade the 
Commissioner that in refusing to undertake the duties 
required of him Mr Mills was merely complying with a 
directive of the union. Earlier I made brief reference to 
the state of the evidence concerning a union ban and the 
company's understanding that Mr Mills was acting on his 
own initiative. The Commissioner did not actually 
uphold the proposition that Mr Mills was adhereing to a 
"collective position" yet he thought the company was 
unfair in treating him as though he were acting on his 
own initiative. It was conceded before the Commissioner 
that the company would not normally penalise an 
individual who was acting in accordance with a union 
directive, which tends to reinforce the following point 
made by Mr Arnold that — 

... at no stage through the investigation — even 
after subsequent breaks — was there any indication 
whatsoever that this was anything more than a 
unilateral action on the part of Mr Mills. It was not 
in response to any ban, limitation or motion that 
was served on the company and on that basis we had 
to explore or take the action we did. 

(Transcript p. 89.) 
It was not found that the company acted unfairly in 

terminating the services of Mr Mills when there existed a 
dispute with the union concerning the duties which he 
was being directed to perform. The union's claim of 
unfairness was put on that basis and was to that extent 
unsuccessful. Mr Mills disputed his liability to perform 
such work and it was considered this should be dealt with 
as a grievance instead of inflicting a penalty. This brings 
me to the third matter raised in the grounds of appeal, 
the procedures were invoked unsuccessfully before and 
no resolution resulted. It was obvious that Mr Mills was 
not satisfied with the company's response and indeed 
that response did not indicate that there was any real 
hope for resolution of his grievance. In carrying out his 
threat to refuse to work Mr Mills showed that his 
position was intractable. Neither side had pursued their 
rights any further under the procedures which are set 
down to address such matters and in the light of that, in 
my respectful opinion, there was little hope that the 
learned Commissioner's understandable desire to 
promote the settlement of the issue by conciliatory 
procedures was likely to be successful. 

Finally there seems to me to be really no basis to 
suggest that the company contrived a show-down with 
Mr Mills on this matter knowing his attitude to the per- 
formance of such duties. The confrontation resulted 
from his refusal and his persistence in that attitude 
brought about the decision to terminate his employment. 
The purpose of the inquiry was to investigate all of the 
circumstances so that a proper decision could be made 
which appears to me to have been an appropriate course 
and it was not found to have been conducted in any way 
unfairly and that is borne out by the evidence. 

In summary, for those reasons I do not think it was 
open on the facts to find that the legal right of the 
company as employer was exercised harshly or 
oppressively against Mr Mills so as to amount to an abuse 
of that right and in those circumstances the interference 
54421—2 
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of the Commission was not warranted. For these reasons 
I think the Commissioner's discretion has miscarried and 
the appeal should be upheld. I would accordingly 
propose that the order constituting the decision be 
quashed. 

COMMISSIONER SALMON: I agree that the appeal 
should be upheld. 

COMMISSIONER GREGOR: I also agree and have 
nothing to add. 

PRESIDENT: Minutes of the order proposed by the Full 
Bench will now issue. 

Mr L.A. Jackson (of Counsel) appeared on behalf of 
the appellant. 

Mr L. J. Benfell appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 193 of 1987. 

Between Hamersley Iron Pty Limited, Appellant and 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner J.F. Gregor. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 24th day of March 1987 and having heard 
Mr L.A. Jackson (of Counsel) on behalf of the appellant 
and Mr L. J. Benfell on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 16th day of April 1987 
wherein the Full Bench unanimously upheld the appeal 
and gave reasons therefor, it is this day, the 16th day of 
April 1987 ordered that:— 

1. The appeal be upheld; and 
2. The decision of Commissioner W.S. Coleman 

issued on the 13th day of February 1987 in matter 
No. CR28 of 1987 be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 508 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Communicare and 
Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

The 14th day of August 1986. 

Mr A.R. Beech on behalf of the appellant. 
Mrs P.E. Bentley on behalf of the respondents. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against the 
Commission's dismissal of an application to vary an 
award. The application was made by the appellant to 
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vary the wage rates expressed in Clause 22, and the meal 
breaks and allowances provisions of Clause 7 of the 
Child Care (Out of School Care — Playleaders) Award 
No. A13 of 1984. The application sought to increase 
salaries by 2.6 per cent in line with the Commission's 
General Order giving effect to the State Wage increase 
from 6 April 1985, and an increase in allowances in line 
with indexation. The application as regards Clause 7 of 
the award was accepted by the Commission as a standard 
procedure allowed for under the Wage Fixing Principles 
and was approved but the Commission found that the 
variation sought in relation to Clause 22.—Salaries 
would not be in the public interest and it was dismissed. 

Under the present wage fixing system the 2.6 per cent 
State Wage increase would normally be passed on to all 
employees under State awards and it is necessary to say 
something of the special circumstances of the award 
under consideration. It was issued on 7 February 1985 as 
a first award covering workers in the out of school care 
area. The Commission noted that the award provides the 
only regulation of conditions for this section of the child 
care industry anywhere in Australia. The respondents 
which sponsor or conduct day care centres supported the 
establishment of award conditions and agreed with the 
appellant that wage rates should be fixed for 
uncertificated workers by reference to the rate payable to 
such workers in the child care industry, and for qualified 
workers by reference to the rates payable to a child care 
aide under an award of the New South Wales Industrial 
Commission. It appears from the transcript of the 
original proceedings when the award was issued that the 
general intention of the parties was that wage rates in the 
award should follow State Wage increases granted to 
child care aides and child care workers generally within 
Western Australia. However, in accordance with the 
agreement of both parties, the operative date for Clause 
22 was fixed for 1 July 1985. It was anticipated that 
respondents might have difficulty meeting the rates pro- 
vided by the award and, acting on its behalf, Mr Beech 
gave expression to the union's acknowledgement of the 
difficulties and an undertaking. This was included in the 
Commission's reasons for the decision appealed from 
and I include it here:— 

With regard to Clause 22, the wages clause, the 
facts of the matter are as follows: At the moment the 
programmes being run by those employers in the out 
of school care industry are funded according to 
requirements by the Office of Child Care to which is 
added the fee paid by the parents concerned. It is 
common ground that funding by the Office of Child 
Care will need to increase in some areas in order to 
follow the award rates. It is also common ground 
that it has been necessary for the award to issue first 
in order for the funding to follow rather than the 
other way around. 

Accordingly it is agreed between the parties that 
the operative date for Clause 22 will be 1 July 1985 
and until then the existing and somewhat differing 
rates — some higher and some lower than the rates 
in the award — will apply. Further the union is 
giving an undertaking that it will see as a special 
situation a position where after 1 July 1985 an 
employer has genuinely sought the necessary 
funding but this has not been forthcoming and in 
those circumstances a failure to pay the wage rates 
as under the award is not the fault of the employer in 
the sense that he has no other funds to put to the 
situation — that will be viewed as a special situation 
by the union. 

I might also add that this undertaking has been 
reached with the agreement of the play leaders 
concerned. 

In accordance with principle 1 (a) of the Wage Fixing 
Principles the Commission is required to adjust its award 
wages and salaries periodically and as from 6 April 1985 a 
2.6 per cent increase was applied, as is the general 
practice, to all awards specified in a schedule which was 
attached to the General Order. Had the order been 

applied to the instant award it would have been open to 
the respondents to apply for exemption as was done, for 
example, in respect of the Tin Mining Award No. 14 of 
1971 (see 66 WAIG 135). The instant award was not 
included in the schedule probably because there was at 
the time no award wage or salary upon which the order 
could operate. The order did not apply and this gave rise 
to the application for variation of the award which did 
not occur until 23 December 1985. 

The applicant union argued that a 2.6 per cent increase 
was essential to restore parity with the Child Care 
Centres (Aides) Award for untrained workers and for 
those with qualifications at the rate based upon the child 
care aide classification in the NSW Kindergartens and 
Child Care Centres (State) Award. The respondents 
opposed the application, they acknowledged that it was 
intended that the rates of pay should have relativity with 
the child care industry as a whole but that those rates 
would come into effect from 1 July and it was not 
intended that there be National Wage increases picked up 
until after that date. It was contended that no increase 
under the Wage Fixing Principle should be applied 
because of the operative date after which the increase 
came into effect. The application was also opposed 
because of its cost impact and the only evidence adduced 
in the proceedings to amend the award was the testimony 
of Miss Sheila Knight the administrator of the Out of 
School Child Care and Activities Association which is 
the advisory body in this field in Western Australia and is 
a sponsor for a number of child care centres. Miss Knight 
supported the respondent's argument that a 2.6 per cent 
increase in the particular wage rates would not be in the 
public interest at that time. The Commission agreed and, 
to the extent that it is relevant to the decision, the impact 
of cost upon the industry is amply born out by the facts 
outlined by Miss Knight and included in the Commis- 
sion's reasons for decision. Whether the position is better 
or worse than it was when the award first issued the facts 
appear plainly to indicate doubt as to the capacity of 
many employers to pay the increase involved. 

In substance the appeal claims that the Commission 
failed to take into account relevant considerations and 
was mistaken as to a matter of fact which was 
fundamental to the decision. That assertion is contained 
in ground 4 which goes to a passage from the reasons for 
decision in which the Commission said that the parties in 
negotiating the award in February 

recognised the very real threat that the award 
posed to the continuation of the services and to this 
day that position is unchanged. 

That statement according to ground 4 is: 
(i) an incorrect conclusion in that the award did 

not pose a threat; and 
(ii) not relevant to the question whether or not a 

State Wage Case adjustment should be applied 
to the award. 

In my opinion there was in the material before the 
Commission no basis for supposing that the parties saw 
the award as a threat merely that they recognised that 
there were difficulties in funding and the difficulties 
might continue. Mr Beech's comments at the time gave 
expression to the reasons why the parties were seeking an 
award and voiced some apprehension as to difficulties 
which would arise. Mr Jones on behalf of the 
respondents in those proceedings expressed full support 
for the application. When the Commission in the present 
case came to look at the circumstances surrounding the 
issuance of the award initially, the precarious state of 
funding in the industry was demonstrated. Clearly there 
were special circumstances which were of relevance to the 
question of an increase in wage levels fixed by the award. 
Even though the conduct of the parties does not suggest 
that they regarded the award as a threat to the services 
provided in after school care, the Commission certainly 
did take that view and on the strength of Miss Knight's 
evidence it was justified in thinking that the position had 
not improved. 
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I now turn to the primary argument of the appellant 
— that the Commission paid insufficient regard to the 

Wage Fixing Principles and, in as much as the State 
Wage Case which delivered the 2.6 per cent was 
made in accordance with the Wage Fixing Principles 
and was in the public interest, it was an error not to 
apply the increase to the instant award; 

— that there was insufficient material before the 
Commission to distinguish the instant award from 
other awards to which the increase had been 
applied; 

— that the Commission failed to take into account that 
the award was erected by agreement on the basis of 
parity with child care aides and in accordance with 
the acknowledgement and undertaking that was 
recorded. 

The respondents raised in these proceedings the argu- 
ments on which they opposed the application for varia- 
tion in the proceedings below. They pointed out that the 
acknowledgement and undertaking indicated that there 
were very special circumstances and that they formed an 
essential part of the Commission's original decision to 
issue the award. Apart from dealing with the aspect of 
cost impact they reiterated that it was the intention of the 
parties to pick up increases after the wage rates started to 
operate from 1 July and if the award had been included 
in the schedule covered by the general order an 
exemption could have been sought. 

The fundamental reasons for the decision are 
expressed in the following short passage: 

In reaching a decision on this matter I have taken 
into account the competing interests of the workers 
covered by the award and the children whose needs 
are served by the Out of School Care Centres. I 
cannot believe that the parties to the original 
negotiations, industrial relations professionals, had 
no inkling in February 1985 that a national wage 
increase would be processed prior to 1 July 1985. 
Their attitude in February recognised the very real 
threat that the award posed to the continuation of 
the services and to this day that position is 
unchanged. In the present circumstances it would 
not be in the public interest to allow the variation 
sought so the application as it relates to Clause 22.— 
Salaries will be dismissed. 

The language used is economical but although the 
importance of the Wage Fixing Principles or the 
authority of State Wage Decisions are not referred to, 
such matters are in fact part of the equity, good 
conscience and substantial merit of a case of this kind. 
The matters to which the reasons relate indicate that the 
impact upon the services provided was treated as 
paramount. The material before the Commission and 
particularly the testimony of Miss Knight provided 
grounds for real doubt as to the capacity of the industry 
to meet the increase even though the parties had 
recognised the desirability of parity with other child care 
workers. 

As the Commission viewed it, the case presented 
exceptional circumstances and for that reason the 
decision that it would not be in the public interest to 
allow the award variation by granting the increase was 
reasonably open to it and ought not to be disturbed. I 
propose that the appeal be dismissed. 

THE CHIEF COMMISSIONER: This is an appeal by 
the Federated Miscellaneous Workers' Union of 
Australia, Hospital Service and Miscellaneous, WA 
Branch against a decision of the Commission refusing to 
increase the wages rates prescribed by the Child Care 
(Out of School Care — Playleaders) Award by 2.6 per 
cent in line with the State Wage increase which took 
effect from 6 April 1985. 

The circumstances surrounding the issuance of the 
award in the first instance and the undertaking given by 
the union should respondents try but fail to obtain 
adequate funding to meet the wage rates contained in the 

award are, to say the least, extraordinary. In very short 
terms, the union agreed with the respondents that they 
would require extra funding to meet the additional wage 
increases proposed in the award. It accepted that the 
rates would need to be awarded before additional 
funding could be obtained from Government sources 
and stated that where failure to pay the wage rates under 
the award was not the fault of the employer, in the sense 
that he had genuinely sought extra funding and had no 
other funds to meet the new commitment, then it would 
"be viewed as a special situation by the union". That was 
regarded by the representative from the Out of School 
Child Care and Activities Association as an undertaking 
by the union not to prosecute groups that were unable to 
meet the award provisions. It was further agreed that the 
operative date for wage rates in the award would be 1 
July 1985, some five months after the date that the 
application was being explained to the Commission. 

The published award has no limitation as to its 
duration yet under Clause 23 leave is reserved to the 
union to apply to amend the award in regard to the 
Staffing Scale and the 4th and 5th year salary increments 
for Playleaders after the completion of the Certificate. In 
view of the provisions of section 40 of the Act it can be 
presumed that the liberty provision was placed in the 
award merely to accentuate that these were the two 
matters which had not been finally settled when the 
proposed award was before the Commission. 

The award clearly expressed the rates which were to 
operate from 1 July 1985 and there is no mention in it of 
further movement on account of any occurrence before 
that date. 

When the union sought to increase the award rates by 
2.6 per cent in an application lodged on 23 December 
1985 it was argued that the increases were necessary to re- 
establish the bases upon which the award was erected. 
These were said to be the Child Care Centres (Aides) 
Award for untrained workers and the NSW Kinder- 
gartens and Child Care Centres (State) Award for 
qualified personnel. The respondent employers, 
however, opposed the application on two grounds. First, 
it disagreed with the union that there was any necessity to 
maintain the rates in the Child Care Centres (Aides) 
Award in view of the date from which the award was to 
operate and secondly it mounted an argument based on 
costs and their effect generally on the public interest. 

The grounds of appeal are stated by the union to be as 
follows: 

1. The Commission erred in paying insufficient 
regard to the current wage fixing system and the 
Wage Fixing Principles as applicable to the matter. 

2. The Commission erred in concluding that it 
would not be in the public interest to allow the 
variation sought given the decision of the 
Commission in Court Session in April 1985 which 
delivered the 2.6 per cent State Wage Case, a 
decision which: 

(i) is in accordance with the Wage Fixing 
Principles; and 

(ii) was in the public interest. 

3. The Commission erred in rejecting the applica- 
tion because it had insufficient material before it to 
distinguish the instant award from awards generally. 

4. The statement at page 4 of the decision that: 
"Their attitude in February recognised the very real 
threat that the award posed to the continuation of 
the services and to this day that position is 
unchanged" is —■ 

(i) an incorrect conclusion in that the award 
did not pose a threat; and 

(ii) not relevant to the question whether or not 
a State Wage Case adjustment should be 
applied to the award. 
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5. The Commission erred in that it failed to take 
into consideration the basis upon which the award 
was erected, and that that basis had been agreed to 
by the industry as a whole when the award was 
issued. 

I do not propose to deal with the appeal grounds 
separately at this stage for it is clear to me that the first 
matter to decide is whether there was a clear intention 
when the award issued that the rates would be adjusted to 
reflect any increase which occurred in the Child Care 
Centres (Aides) Award between the date of the award 
and the date of operation of the wages clause. Support 
for such an intention may be seen from the following 
extracts from the transcript (Exhibit 1) — 

MR BEECH: The intention of the parties is that the 
wage rates in the award will follow the stage wage 
increases and will follow the increases granted to the 
child care aides and child care workers generally 
within WA for the future (page 3). 
MR BEECH: The final comment I think needs to be 
made is that the negotiations and the construction of 
the final documents took place with the provisions 
of the Commission's wage fixing guidelines in mind 
and because all of the conditions are taken from the 
child care industry as it currently operates in WA 
and because it is our understanding that several 
existing operations have been using the Child Care 
Awards as a guide for their employment provisions, 
guideline 10 regarding the provision of existing 
conditions is well and truly satisfied and the parties 
therefore see no difficulty with the Commission's 
wage-fixing principles (page 7). 
MR BEECH: It seemed for a first award that it 
would be safer to stick to the relativities within the 
child care industry as a whole (page 8). 
MR JONES: ... we are pleased to join with Mr 
Beech in supporting this application for the new 
award . . . We agree with his comments generally 
except that I do say in respect of the reserve clause 
dealing with a possible future conflict in respect of 
additional incremental salaries we have indicated 
that we do not necessarily agree with that proposal 
at this stage (page 8.) 

Three aspects of the history of this matter support the 
contention of the respondents to this appeal that it was 
not the intention of the parties to alter the agreed rates as 
the result of any changes in Child Care award rates 
before 1 July 1985. First, the union itself did not raise the 
matter when section 51 proceedings took place in April 
1985. Thus the award was not included in the schedule of 
awards affected by the State Wage Case. Secondly, no 
proviso or leave reserve clause was placed in the award 
document to cover any wage indexation which took place 
between the date of the award and the operative date of 
the wage clause. Thirdly, it was more than eight months 
after the State Wage Case that an application was filed by 
the union for increases on that account. 

From all of that I conclude that the intention of the 
parties was unclear. 

In addition, however, the Commission heard evidence 
from the administrator for the Out of School Child Care 
and Activities Association who attested that her 
organisation had lobbied heavily but unsuccessfully for 
increased funding before the award rates took effect in 
July 1985. Increases had been sought from the State 
Government, fees for parents had been increased and 
sponsors had to increase their contributions 
"enormously". The emergency funding from the State 
would cease on 30 June 1985 and there would be no more 
money unless either the Federal Government increased 
funding or the State Government gave further help. It 
seems rather obvious that the attitude which the union 
adopted towards respondents regarding funding when 
the award issued, together with evidence of the 
continuing difficulty led the Commissioner to inform 
himself under section 26 (b) of the Act and he advised the 
parties of his intention to make enquiries from the 

relevant State and Federal Departments. He later advised 
the parties that "in essence, the information that I have 
received serves only to confirm the evidence adduced at 
the hearing and the assertions made by yourselves". 

Finally, the Commission rejected the application 
after — 

(a) taking into account the competing interests of 
the workers covered by the award and the children 
whose needs are served by Out of School Care 
Centres; 

(b) not believing that the industrial relations 
professionals who negotiated the original award had 
no inkling in February 1985 that a national wage 
increase would be processed prior to 1 July 1985; 
and 

(c) finding that the very real threat to the services 
which the award posed in February 1985 and which 
was then recognised by the parties continued as a 
very real threat today. 

It is not the function of this appeal bench to interfere 
with the discretion of the Commission of first instance 
unless it is satisfied that the arbitrator was in error on a 
matter fundamental to the due resolution of the issue 
before him. As recently as 8 July 1986 the Full Bench has 
re-affirmed the Principles enunciated by the High Court 
in House v. The King (55 CLR 499), in Gronow v. 
Gronow (1979) (144 CLR 513) and by the Industrial 
Appeal Court in Hamersley Iron Pty Limited v. The 
Association of Draughting, Supervisory and Technical 
Employees (64 WAIG p. 852). (See Burs wood Casino 
Case 8 July 1986 — unreported.) 

In the light of the above history of events I consider 
that appeal grounds 1 to 4 are not sustainable. 

With respect to ground 5 I do not accept that the 
Commission failed to take into consideration the basis 
upon which the award was erected. His comment that he 
could not believe that the industrial relations profes- 
sionals who negotiated the agreement had no inkling of 
the processing of a national wage increase before 1 July 
1985 leaves the strong inference that if they had expected 
it to apply they should have made provision for it. 

On all of the material before him I consider that the 
decision which the Commissioner reached was reason- 
ably open to him and thus should not be interfered with 
by this Full Bench. That does not mean that this decision 
was the only one reasonable in the circumstances. There 
is no doubt that the Child Care Centres (Aides) Award 
was seen by the parties as the appropriate yardstick to 
measure the worth of the uncertificated worker when the 
award was erected. Indeed, the rates struck were the 
exact hourly equivalent of the weekly rate for the child 
care aide in the Child Care Centres (Aides) Award 1984. 
There seems little sense in choosing a yardstick for 
evaluation of rates yet dispensing with it before those 
rates commence to operate — unless there were other 
pressing considerations, like capacity to pay. That, I 
consider, was the crux of the matter and the evidence of 
Miss Knight was the sealer. 

I would dismiss the appeal. 

COMMISSIONER SALMON: I believe that the 
conclusion arrived at by the Commissioner was reason- 
ably open to him on the material before him and for this 
reason I think that the appeal should be dismissed. 

However, it is apparent from the testimony of Sheila 
Anne Knight that not every centre was incapable of 
meeting the wage claims made by the Union. In this 
respect Nedlands and South Perth centres were dis- 
tinguished from centres in poorer areas. Furthermore, 
the record reveals that in the 1985 award proceedings the 
union recognised that some centres faced insurmount- 
able financial difficulties. Indeed, the union undertook 
not to enforce the award where a failure' 'to pay the wage 
rates under the award is not the fault of the employer in 
the sense that he has no other funds to put to the 
situation". Such cases were to be viewed by the union as 
special cases. 
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I mention these two aspects of the evidence because 
they suggest to me that the issues might have been dealt 
with differently in the first instance, and in a manner that 
would have protected the interests of the union, its 
members and the respondents alike. 

It seems to me that respondents who can afford to 
meet the 2.6 per cent wages addition could be asked by 
the union to do so. In the event that these claims are- 
refused the union has access to the Commission and the 
issues can be determined on a centre by centre basis if 
necessary. 

Of course it may be that the union would proceed in 
the way that I have suggested having learned that its 
appeal was unsuccessful. Be that as it may my comments 
are also intended to convey that my decision to dismiss 
the appeal is not to be seen as closing all options for the 
union. 

THE PRESIDENT: By unanimous decision of the Full 
Bench, the appeal is dismissed. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 508 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Appellant and Communicare and 
Others, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 10th day of July 1986 and having heard 
Mr A.R. Beech on behalf of the appellant and Mrs P.E. 
Bentley on behalf of the respondents and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 14th day of August 1986 wherein 
the Full Bench unanimously dismissed the appeal and 
gave reasons therefor, it is this day, the 14th day of 
August 1986 ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 

Proceedings for enforcement 
of act — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 27 of 1987. 

Between Deputy Registrar, Applicant and Alfred 
Charles Copeman of Robe River Iron Associates, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 
The 5 th day of March 1987. 

Mr T.J. Pope, Deputy Registrar, on his own behalf 
and later Mr R.E. Cock (of Counsel) on behalf of the 
Deputy Registrar. 

Mr E.M. Heenan QC and with him Mr K. J. Martin (of 
Counsel) on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I think I should announce directly 
that the Full Bench in respect of this application makes a 
unanimous finding that Alfred Charles Copeman failed 
without good cause to attend the relevant conference. If 
it is appropriate to use the expression, we would find that 
he be convicted of the offence or the matter to which the 
application relates. 

I have already said in the course of the proceedings 
that I have no difficulty regarding the submissions 
asserting that the summons was in some way irregular but 
there is certainly no doubt at all that Mr Copeman 
received a summons that he was to attend this particular 
conference and, indeed, it is somewhat significant that in 
the sentence constituting the last paragraph of his letter, 
being Exhibit 2, he said: 

Notwithstanding the above (explanation) I 
certainly would have made every effort to be present 
at the compulsory conference had circumstances 
permitted. 

Before I go further as to that I would simply comment 
in respect of section 44 and in relation to the submissions 
which Mr Heenan has made to us, I think it must be con- 
ceded there is some indelicacy in the way in which 
subclause (3) is framed. It says:— 

Any person so summoned shall, except for good 
cause, proof of which is on him, attend the 
conference at the time and place specified in the 
summons and continue his attendance thereat as 
directed by the Commission. 

It raises in one's mind the question as to when good 
cause is to be shown. It was really the burden of the 
submission that the opportunity must occur in proceed- 
ings such as these, whereas "the proceedings", when you 
go to section 84A are in fact referred to as "enforcement 
proceedings" and in a real sense, I think, that is 
somewhat of a misnomer having regard for the fact that 
there is no prospect of enforcing the contravention or 
non-compliance, which, of course, was a failure to 
attend a conference long gone by. Under section 84A the 
notion of enforcement, I think, relates more particularly 
to the question of enforcement of a penalty in the event 
that, in the face of proceedings such as this application, 
the respondent fails to show good cause why some 
penalty as envisaged in subsection (4) should not be 
visited upon him. 

Notwithstanding the submissions, we accept the 
regularity of this application and deal with the matter on 
the basis of what has been put to us, by way of the 
affidavit and the submissions in explanation, that is, an 
attempt to show good cause why we should treat the 
matter less seriously than otherwise and be impelled, 
therefore, not to impose a penalty or impose something 
which is appropriate having regard for its less serious 
nature. Few proceedings of this kind have been taken. 
The section, or its antecedent, has been invoked once or 
twice and what I have said is consistent with the approach 
which the Full Bench, or previously the President, has 
taken in those respects. 

So in relation to Mr Copeman we have regard for the 
explanation which has been given. There is no doubt at 
all that in many respects it is a plausible explanation. I do 
not mean to imply by that that it is not in some respects, 
at least, a perfectly adequate explanation. But it is not, to 
my mind, compelling and for the reason that Mr 
Copeman was summoned to be in attendance, as were Dr 
Miller and Mr McRae. No doubt Mr Copeman's 
summoning was a conscious decision, bearing in mind 
the status which he holds within the company and 
bearing in mind the controversial nature of the dispute 
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with all its ramifications, which had gone on for some 
time. That suggests good reason why his presence might 
well be necessary at a conference notwithstanding the 
fact that Dr Miller and Mr McRae may well have been 
competent to deal with aspects of the matter with which 
the conference wanted to deal. 

There was, undoubtedly we think, a desire for the 
presence of Mr Copeman as one of the principal actors in 
the dispute, on the other hand, as I have acknowledged, 
the explanations indicated that he did take an active part 
in other respects, in settling and bringing about a 
resolution of the matter, and he did have a tight itinerary, 
although when one examines the exhibited copy it is not 
at all clear that he could not have attended that 
conference, leaving Karratha on Tuesday evening. It 
would have been possible without sacrificing much, if 
any, of the proposed itinerary. 

On the basis of that assessment of the explanation we 
take all those factors of mitigation into account. We still 
regard it, as it is on every occasion, as a serious matter 
that a person summoned to attend a compulsory 
conference does not attend, it being the method by which 
much of the Commission's work is done and many 
industrial disputes settled, or sometimes prevented. That 
is why the provision is in section 44 under subsections (1) 
and (3). 

Having regard for all of that, we propose to impose a 
fine. The maximum indicated in the subsection is, in the 
case of an individual, $500. We think it appropriate that 
we impose a penalty of $250, half the maximum. That 
amount shall be paid to the Registrar of the Industrial 
Relations Commission. 

Order accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 27 of 1987. 

Between Deputy Registrar, Applicant and Alfred 
Charles Copeman of Robe River Iron Associates, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 5th day of March 1987 and having heard 
Mr T. J. Pope, Deputy Registrar, on his own behalf and 
later Mr R.E. Cock (of Counsel) on behalf of the Deputy 
Registrar and Mr E.M. Heenan QC and with him Mr 
K.J. Martin (of Counsel) on behalf of the respondent, 
there being no appearance by the respondent, and the 
Full Bench having found the application established and 
the failure to attend when summoned pursuant to section 
44 (1) of the Industrial Relations Act 1979 proved, it is 
this day, the 5th day of March 1987 ordered that:— 

1. A penalty of $250 be imposed on Alfred 
Charles Copeman; and 

2. The said penalty of $250 be payable by Alfred 
Charles Copeman to the Registrar of the Western 
Australian Industrial Relations Commission. 

FULL BENCH — 

Unions — application for 
alteration of rules — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1318 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Australian 
Railways Union of Workers, West Australian 
Branch for alteration of its registered rules relating 
to the qualifications of persons for membership. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Senior Commissioner G.G. Halliwell. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 19th day of May 1987 and having 
heard Mr R.M. Collie on behalf of the applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and, notwith- 
standing an objection lodged by the West Australian 
Railways Officers' Union, approved the application, it is 
this day, the 19th day of May 1987 ordered that the 
Registrar, when registering the alterations to the 
registered rules other than those relating to the 
qualifications of persons for membership, register rule 
3.—Eligibility, rule 5.—Associate Membership and rule 
6.—Life Membership in the terms of the application filed 
on the 16th day of December 1986, as amended. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 1318 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Australian 
Railways Union of Workers, West Australian 
Branch for alteration of its rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rules 3, 5 and 6 of the 
registered rules of the applicant union in terms of the 
Order given by the Full Bench in this matter on 19 May 
1987. 

Dated at Perth this 19th day of May 1987. 

T. POPE, 
Deputy Registrar. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

No. 1318 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the "Australian 
Railways Union of Workers, West Australian 
Branch" for alteration of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
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regulations made thereunder have been complied with, I 
have this day registered a substitute set of rules for the 
registered rules of the applicant union in the terms of the 
application as filed on 16 December 1986. 

Dated at Perth this 19th day of May 1987. 

T. POPE, 
Deputy Registrar. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 243 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Royal Australian 
Nursing Federation Industrial Union of Workers, 
Perth for alteration of rule 5.—Membership of its 
registered rules. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 12th day of May 1987 and having 
heard Ms J. Ardern on behalf of the applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and approved the 
application, it is this day, the 12th day of May 1987 
ordered that the Registrar register an alteration to the 
rules of the applicant union in the terms of the following 
schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
Rule 5.—Membership:— 

1. Delete the preamble to this rule and insert in lieu:— 
The Union shall consist of an unlimited number 

of members comprising persons embraced in those 
categories set out in subrules (1) and (2) hereof. 

2. Delete paragraph (b) of subrule (1) of this rule and 
insert in lieu:— 

(1) (b) A person who has been appointed to a 
paid position as an employee of the union and who 
by virtue of such appointment is not eligible to be a 
member of any other registered organisation 
pursuant to the Act whether or not such person is 
entitled to be registered as aforesaid. 

No. 243 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Royal Australian 
Nursing Federation Industrial Union of Workers, 
Perth to alter rule 5.—Membership of its registered 
rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 5.—Membership of 
the registered rules of the applicant organisation in terms 
of the order as given on the 12th day of May 1987. 

Dated at Perth this 12th day of May 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 133 of 1987. 

In the matter of the Industrial Relations Act 1987 and in 
the matter of an application pursuant to subsection 
(5) of section 71 of the Act by the Seamen's Union 
of Australia, West Australia Branch for alteration 
of rule 9.—Government of the Union and insertion 
of a new rule 12.—Appointment and Removal of 
Executive Officers. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

Order. 
THIS matter having come on for hearing before the Full 
Bench on the 3rd day of March 1987 and having heard 
Mr W.G. McNally and with him Mr W.T. Wood on 
behalf of the applicant, there being no party desiring to 
be heard in opposition thereto, and the Full Bench 
having considered and approved the application, it is this 
day, the 3rd day of March 1987 ordered that the 
Registrar register an alteration to the rules of the 
applicant in the terms of the following schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
1. Rule 9.—Government of the Union: Add a new 

subrule (b) as follows:— 
(b) The Executive Officers of the Union shall be 

those persons who from time to time are the 
Executive Officers of the "Counterpart Federal 
Body". 

2. Add a new rule 12 as follows:— 
12.—Appointment and Removal of Executive 

Officers. 
(a) The Secretary of the Union shall be that 

person who from time to time is the Secretary- 
Treasurer of the "Counterpart Federal Body". 

(b) The Assistant Secretary/ies of the Union shall 
be that person or those persons who from time to 
time are the Assistant Secretary/ies of the 
"Counterpart Federal Body". 

No. 133 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Seamen's Union 
of Australia, West Australia Branch for alteration 
of its rules. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rules 9 and 12 of the 
registered rules of the applicant organisation, in terms of 
the schedule to the order as given on the 3rd day of 
March 1987. 

Dated at Perth this 4th day of March 1987. 

T.J. POPE, 
Deputy Registrar. 

T. POPE, 
Deputy Registrar. 
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COMMISSION 

IN COURT SESSION — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 261 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of proceedings under Division 3 of Part II 
of the said Act. 

Before the Commission in Court Session. 
Mr Chief Commissioner B.J. Collier, 

Mr Senior Commissioner G.G. Halliwell, 
and Mr Commissioner G.J. Martin. 

The 18th day of March 1987. 

Mr B.D. Williams on behalf of the Confederation of 
Western Australian Industry (Inc) and intervening on 
behalf of the Primary Industry Association of Western 
Australia. 

Mr R.H. Gifford on behalf of the Australian Mines 
and Metals Association (Inc). 

Mr N. Cinquina on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers. 

Mr A.R. Beech on behalf of the Trades and Labor 
Council of Western Australia. 

Reasons for Decision. 

THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

When the 1986 State Wage Case was before the 
Commission in Court Session in July last Mr B. 
McCarthy sought the exclusion of the Farm Employees' 
Award 1985 from the schedule of awards to which a 2.3 
per cent increase would apply pending the hearing of a 
case based upon Principle 12. The Commission was also 
asked to defer hearing the foreshadowed case until a like 
application in respect of the Federal Pastoral Industry 
Award was heard and determined by the Australian 
Conciliation and Arbitration Commission. Both 
requests were then granted. 

The case before the Australian Commission has since 
been finalised by an amendment to the Pastoral Industry 
(Wages and Allowances) Award 1985 which increased 
rates of pay by 2.3 per cent effective from the first pay 
period on or after 1 July 1986 and we are now being 
asked to deny that increase to workers employed under 
the State Farm Employees Award notwithstanding the 
Federal decision. 

Mr B.D. Williams, who appeared on this occasion for 
the Confederation of Western Australian Industry (Inc) 
and as an intervener representing the Primary Industry 
Association sought to distinquish the plight of the 
agricultural sector in Western Australia from the rest of 
Australia. In short, it was his submission that the adverse 
circumstances of the rural sector in this State were 
greater than what was portrayed to the Australian 
Commission during the presentation of the Federal case. 
The view was expressed that employers bound by the 
Farm Employees' Award 1985 were suffering a degree of 
economic incapacity of such magnitude as would qualify 
them for relief within the meaning of Principle 12. 

In order to support the claim the applicant drew the 
Commission's attention to the economic material 
discussed and the conclusions drawn by the Australian 
Commission in its decision in the Pastoral Award case. 
By reference to material, the source of which was mainly 
the Bureau of Agricultural Economics, the Australian 
Bureau of Statistics and both Federal and State govern- 
ments, Mr Williams endeavoured to show that the state 
of the Western Australian agricultural economy was 
much worse than the picture shown nationally in the 
Federal decision. 

We have examined the material tendered by the appli- 
cant and, viewed generally, it tends to support the sub- 
mission that the agricultural sector in this State has fared 
worse than elsewhere. 

However, it is patent that the Australian Commission 
paid attention to the Western Australian scene when it 
considered whether a case had been made out to exclude 
the Pastoral Industry Award from the National Wage 
increase. Notwithstanding its finding, inter alia, that — 

(a) The proportion of farms at risk increased in 
1985/86 due to particularly adverse situations in the 
wheat industry which have occurred in Western 
Australia and to a lesser extent Victoria. 

and 
(b) A moderate increase in numbers of farms at 

risk in the mixed livestock/crop industry is also due 
essentially to a poorer crop season in Western 
Australia. 

(Print G5732.) 
the Australian Commission found it inappropriate to 
exempt respondents to the Pastoral Industry Award 
from the National Wage Case decision. 

Section 51 of the Act clearly requires this Commission 
to give effect to a National Wage Decision unless there 
are good reasons not to do so. In the instant case we are 
faced with the position that the Australian Commission 
has considered material relating to the economic capacity 
of the rural sector in all Australian States and has granted 
the 2.3 per cent increase to employees in Western 
Australia covered by the Federal Award. Although there 
is some doubt that 75 per cent of employees engaged on 
farms in Western Australia are covered Federally it seems 
that the majority are so covered. Likewise, it would 
appear that farm workers covered by awards of other 
States have received the benefits of the National Wage 
Decision. Thus, on very limited economic data, we are 
asked to exclude a minority of farm employees in this 
State from the 2.3 per cent wage increase and set them 
apart from all other wage earners in the Nation. This 
would create an anomaly not only between employees 
performing similar work but between respondents to the 
Pastoral Industry Award and those bound by the State 
award. In addition, despite the period of time which has 
elapsed between the 1986 State Wage Case and the 
request for hearing of this matter, we were not provided 
with any information as to the number of employees 
affected, or whether some or all of those employees are 
employed by persons subject to ' 'very serious or extreme 
economic adversity". During the proceedings the appli- 
cant acknowledged the difficulties of a ' 'global statistical 
approach" and we understand the practical difficulties 
which could be experienced in providing specific 
information on the circumstances of a respondent or 
group of respondents. However, it is that latter approach 
which is envisaged and required by Principle 12 and 
which is lacking in the matter before us. 

We see no realistic alternative than to add the Farm 
Employees' Award 1985 to the Schedule which is 
attached to Order No. 261 of 1986. 

In the circumstances of this case there is no 
justification for awarding a different operative date from 
that which applied to all other employees. 

Nevertheless we are concerned that a considerable time 
has elapsed between the State Wage Case decision and 
finalisation of this matter. Such delays may have 
unfortunate consequences for employer and employee 
alike. They should be avoided where possible. We 
express the tentative view that any employer who seeks to 
raise an incapacity argument under Principle 12 should 
be ready to do so immediately following any decision of 
the Commission in Court Session which issues pursuant 
to section 51 of the Act. 

The minutes of a proposed order will now issue. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 261 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of proceedings under Division 3 of Part II 
of the said Act. 

Order. 
HAVING heard Mr B.D. Williams on behalf of the 
Confederation of Western Australian Industry (Inc) and 
intervening on behalf of the Primary Industry Associa- 
tion of Western Australia; Mr R.H. Gifford on behalf of 
the Australian Mines and Metals Association (Inc); Mr 
N. Cinquina on behalf of the Australian Workers' 
Union, West Australian Branch, Industrial Union of 
Workers; Mr A.R. Beech on behalf of the Trades and 
Labor Council of Western Australia, the Commission in 
Court Session, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

(1) That Order No. 261 of 1986 made on the 23rd 
day of July 1986 be varied by adding to the Schedule 
attached thereto the Farm Employees Award 1985. 

(2) That this Order has effect from the beginning 
of the first pay period commencing on or after the 
1st day of July 1986. 

Dated at Perth this 18th day of March 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 40 of 1986. 

Between Chairman, Public Service Board, Appliant and 
Civil Service Association of Western Australia, 
Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the Appli- 
cant and Mr A.G. Cant on behalf of the Respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, doth hereby order — 

That the Public Service Accommodation 
Allowance Award 1981 be cancelled. 

Dated at Perth this 2nd day of June 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR676 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant, 
and Robe River Iron Associates, Respondent. 

Before the Commission in Court Session 
Chief Commissioner B.J. Collier 
Mr Commissioner J.F. Gregor 

Mr Commissioner W.S. Coleman 
This 26th day of February 1987. 

Mr D. Stone (of Counsel) appeared on behalf of the 
Claimant and with him Mr R.A. Keegan. 

Mr H. Dixon (of Counsel) appeared on behalf of the 
Respondent and with him Mr K. Johnson. 

Reasons for Decision. 
THE CHIEF COMMISSIONER: This is the unanimous 
decision of the Commission in Court Session. 

In 1972 the respondent commenced mining ore from 
mesa-type deposits at Robe River. The style of mining of 
those ore bodies is commonly known as a shovel and 
truck operation and since the inception of operations in 
1972 until 2 August 1986 the manning of electric shovls 
used to extract the ore was on the basis of two men per 
shovel. On 2 October 1986 the situation changed and the 
Company introduced a scheme of manning of the shovels 
by allocating less than two men per shovel per shift. This 
led to immediate disputation between the parties and on 
3 October 1986 a conference was held before the Chief 
Commissioner in Karratha to discuss the issue. The 
conference failed to resolve the argument between the 
parties and a further conference occurred on 6 October. 
The resumed conference did not result in agreement and 
as a consequence a Memorandum of Matters for Hearing 
and Determination under section 44 of the Industrial 
Relations Act 1979 was prepared by the Chief 
Commissioner. The schedule to the application described 
the dispute as follows: 

The applicant Union claims — 
That P & H 2100 Shovels which are utilized by the 

Company in its Pannawonica operations, should be 
manned by two persons, as has been the practice 
since the inception of the mining operations at 
Pannawonica. 

The respondent Company opposes the claim. 
The matter was allocated to the Commission in Court 

Session and proceeded to hearing on 7 October 1986 at 
which time the Commission made the following 
observation: 

We consider that the dispute over the manning of 
shovels between the Company and the Union can be 
settled by arbitration, with a maximum of 
expedition and without disruption to production, if 
the status quo remains without prejudice to either 
party until both sides have argued their respective 
cases and the Commission has finally determined 
the question. This should also prevent probable 
industrial disputes elsewhere. 

[Transcript page 3]. 
Against that background the Commission in Court 

Session invited the Company to show cause why it should 
not pursue the course of action of which it had given 
notice, that is, the issue of an Interim Order which would 
provide for the manning by the respondent of its P & H 
2100 shovels at Pannawonica by two men pending the 
hearing and determination of the dispute. 

After hearing argument from the respondent the 
Commission in Court Session on 7 October 1986 duly 
issued an Interim Order in the form of which it had given 
notice. The respondent lodged an appeal against the 
Order in the Industrial Appeal Court in Appeal No. 5 of 
1986 (Robe River Iron Associates, apellant, Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, respondent, appeal delivered 30 
November 1986 [unpublished]). The appeal was upheld 
but work continued until later events, the details of 
which are not of consequence to this decision, occurred. 

The submissions on behalf of the applicant Union are 
summarised as follows: 

Power shovels had been operated at Pannawonica 
since the inception of mining in 1972. They were double 
manned, a practice common throughout the Pilbara. 
There are standards of competency imposed by the 
Mines Regulations Act and drivers must be certificated. 
It was said that it was well known in the industry that the 
presence of a second man on the shovel is fundamental to 
safe operation particularly to prevent damage to the high 
voltage electrical supply system when the shovel is being 
relocated. Also to ensure that there is adequate cleaning 
and lubrication of the shovel. Finally, particularly on the 
back shifts, a certificated relief operator can take over 
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driving the shovel when the driver is fatigued or 
alternatively if the relief is not certificated he can provide 
companionship and thus assist the driver to remian alert. 

It was said that the change to the previous 
arrangements for operating the shovels was peremptory 
without prior consultation or warning and that workers 
were given no opportunity to discuss the Company's 
decision and further that they were threatened with 
dismissal unless they complied. 

The applicant acknowledged the prerogative of the 
employer to manage its own business and that such 
prerogative would not be interfered with by the 
Commission unless the action of the employer is unjust 
or oppressive or unfair. However it was emphasised that 
this did not provide a licence for an employer to make a 
decision which had the potential to perpetuate industrial 
trouble. Neither is there an unfettered right of 
management to make decisions which endanger 
industrial peace, nor to reduce manning in a way which 
would result in hazards to the workforce or provide a 
detriment to its safety, nor make unreasonable demands 
upon it by the creation of an unreasonable workload. It 
was further submitted that experience since the 
Company changed the manning arrangements in 
October 1986 be a redeployment of shovel crews so that 
nine man-shifts were reduced to five men had resulted in 
the need for significant overtime and that this is 
indicative of injustice and oppression. Further the 
Commission in considering the claim was obliged to take 
into consideration that it was legitimate that the fact of 
antiquity and widespread usage could mean that an 
existing manning practice is based on a solid foundation, 
that is, on safety requirements and reasonable 
workloads. 

Each of these submissions was supported by reference 
to appropriate authority, however because of the 
detailed analysis of the authorities by the Commission 
similarly constituted in the decision in Application No. 
758 of 1986 between the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and Others 
(Applicants) and Robe River Iron Associates 
(Respondent) dated 30 October 1986 [67 WAIG 2] it is 
unnecessary that we retraverse that ground. We see no 
reason to change the views expressed by us in that case. 

The submissions on behalf of the claimant were 
supported by Mr R.E. McMurray, a certificated shovel 
operator employed by Mt Newman Mining Company 
who gave evidence concerning the method of shovel 
operations adopted by his employer, particularly 
referring to cable protection and the changes in 
technology concerning lubrication systems. Mr R.A. 
Keegan, the State Secretary of the applicant Union, 
informed the Commission that for a considerable period 
of each shift people who were paid to work in or around 
shovels were spending their time in the crib room. He had 
made the union's position very clear to his members that 
the practice must cease. He was critical of the respondent 
that he had been afforded no opportunity for discussion 
over that problem or the matter of shovel manning 
generally. Evidence concerning the detail of the 
operations at Pannawonica was elicited from Mr T.R. 
Gray. He gave information concerning the availability of 
shovels and the number of certificated operators 
available to work shovels at the mine site. Further 
evidence came from Mr D.I. Mclntyre and Mr N.C. 
Wortlehock both employees of Hamersley Iron Pty 
Limited. Mr Mclntyre gave evidence concerning his 
employer's operations at Tom Price and Mr Wortlehock 
addressed the situation at Paraburdoo. Each of these 
witnesses gave an overview of the operations of shovels 
with particular emphasis on the need for protection of 
the cable. It is clear from their evidence that the function 
of greasing the cranes has diminished consideraably over 
the years with the introduction of automatic lubricating 
systems. 

The respondent submitted during the hearing on 7 
October 1986 that its client would contend that the 
Deration of shovels on a two man basis was not universal 

at all and that a particular situation had been allowed to 
develop at Robe River which was totally out of step with 
what was happening elsewhere. The inference from such 
a statement was that there had been major changes in 
manning of shovels across the country. It is, however, 
clear from the submissions made on 27 November 1986 
that the Company departed from that contention by 
asserting that it would demonstrate that the words 'two 
man' and 'one man' operations are an inaccurate way of 
describing what is in fact occurring at various operations. 
Further, it would demonstrate that a practice had 
developed in the Company's operations which was quite 
unacceptable. One man's job of operating the shovel was 
being performed by two men with the second one 
spending the majority of the time in no proximity to the 
shovel and not immediately available to the operator to 
assist if required. A particular task of prime importance 
was cable management. The Comapny's approach to this 
would not change in any way with any revised manning 
arrangements. It was said that although cable 
management would be 'officially' performed by a person 
other than the second operator, that in itself would not 
be a change to the previous practice as had already been 
disclosed in the evidence of the claimant's own witnesses. 

The submission was therefore that the Company was 
merely making changes which added no burden or made 
unfair that which had developed as a practice in the past. 
It was also stated that the Company would demonstrate 
that there were a number of sites around the country 
where cable management was undertaken in a similar 
way to that which is proposed at Robe River. The 
respondent specifically denied that its conduct in the 
implementation stages had been untoward. It said that 
'illicit practices' were already in place and the 
introduction of the reduced manning in October 1986 
was caused by a ban on overtime which forced the 
Company to operate with less shovel drivers than it 
would have otherwise wished. It was further submitted 
that notice of the change had been given to employees 
and evidence would show that meetings would be held 
with them to discuss how the new system would work. 

In support of the submissions the respondent called as 
a witness Mr N.V. Jansen, a registerd Mine Manager of 
Mt Isa Mines in Queensland. He gave evidence that in his 
operation the electric shovel, albeit a smaller machine 
than those used at Robe River, was operated with a single 
operator with cable management being performed by 
others. He was asked to comment on the Pannawonica 
operations and said that he had viewed the actual 
operation of the shovel for approximately 20 minutes. As 
far as he could ascertain the operations at Robe River 
were similar to those conducted by his Company at Mt 
Isa. However under cross-examination he admitted that 
he was unable to make detailed comparisons between 
those operations and Robe River, nor was he able to 
make comparisons with other mining operations 
elsewhere in the country. 

Further evidence was adduced from Mr J.L. McGrath 
the Western Australian Regional Service Manager for 
Harnischfeger of Australia Pty Ltd, who presented 
detailed information on the technical aspects of the 
operation of P & H Shovels, including data concerning 
design innovations in both structural and mechanical, 
and electricla control systems. He advised the 
Commission of the history of changes in lubrication 
systems leading to automation. Helpful information 
concerning the location and operation of shovels which 
are maintained by his Company in other States was 
provided together with data concerning the manning of 
those shovels in various operations. He also expressed his 
opinions concerning the method of movement and 
manipulation of shovels in the working mode. From the 
standpoint of his position in a Company providing 
maintenance services to shovels in use in the mining 
industry, he was able" to provide an interesting overview 
of such operations. 

The respondent then supported its position by eliciting 
evidence from officers employed by it at the Robe River 
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operations. Mr R.D. Chambers, Production Foreman at 
Eastern Deepdale, described the method of operations 
used at the mine site over a period of years, and 
commented on double sided loading. He also described, 
by reference to Exhibit 2, the proposed manning levels 
desired by the respondent. That exhibit disclosed that it is 
the Company's intention to operate the shovel with five 
men per shift. This evidence was supported by Mr A.G. 
Gilchrist, Mine Production Superintendent. He 
described the history of shovel operation at Robe River 
over a period of 13 Vi years and explained the changes 
which had taken place in technology, particularly 
lubrication of shovels. He also referred to cable 
management, and the role of the Australian Workers 
Union leading hand in the moving of cable, and 
arrangements for cleaning shovels. 

Counsel for the respondent asked Mr Gilchrist to 
expound views on the various writings contained in 
Exhibit 1 submitted by the applicant and through him 
exhibited documents which were said to support the 
respondent's position. Included in those documents was 
the affadavit of John Darragh which the respondent 
claimed accurately described operations at Savage River 
Mine in Tasmania, a claim which the claimant disputed 
by the submission through Mr Gilchrist of the affadavit 
of William John Fox, who at some time was the Mine 
Foreman at the Savage River Mine. Mr Gilchrist also 
gave supporting evidence to that of Mr Chambers 
concerning the proposed manning of shovels. His views 
on the issue are encapsulated in the following •— 

. . . The three operaators are on shovels with a 
leading hand to assist them in moves or the leading 
hand can go up and relieve them if he wishes. There 
is nothing to prevent that guy operating a shovel for 
a couple of hours and someone else driving around 
in a vehicle locating shovels if necessary. We've got 
a spare guy there to do any shovel cleaning or 
movement of a spare shovel for maintenance or re- 
location . . . 

(Transcript p. 313). 
We commence our analysis of the matters before us 

with the observation that we can find no support either 
from what has been put in this case, or from any other 
information available to us, for the contention of the 
respondent that there has been a departure from the 
general practice of manning electric shovels with two 
men in the mining industry in Australia. Putting aside the 
Savage River situation which we are inclined to do so on 
the basis that the evidence before us is contradictory, 
only one other instance of single man operation of a 
shovel in Australia has been presented to us. This 
operation is described in the evidence of Mr Jansen who 
related experiences of the method of work used with a P 
& H 1900 Shovel at the operation in Mt Isa. The 
description given by Mr Jansen related specifically to the 
circumstances which prevailed at Mt Isa — which he 
agreed is based on different operating conditions of less 
intensity then at Robe River. In any event a brief look at 
the shovel operation at Robe River by the witness and his 
opinion on comparability of operations between Robe 
River and Mt Isa assisted the Commission in a very 
limited way. 

The deployment of two men to a shovel in the many 
other mines referred to during these proceedings has not 
been described to us in the depth necessary to allow us to 
draw conclusions as to the efficacy of the use of two men 
in the particular circumstances at a particular mine and 
we do not attempt to do so. It is within our knowledge 
that there is a broad range of views in the mining industry 
concerning the way that shovels ought to be manned and 
operated. Those views appear to be influenced to a major 
degree by the particular circumstances surrounding the 
operations of a shovel at a particular mine. 

We therefore direct our attention solely to the 
operations at Robe River. We accept the evidence which 
has been adduced by the parties that there has been, at 
Robe River, a situation where shovels have been manned 

on the basis of one operator aboard with the other 
operator at a remote location. We also accept that, 
insofar as cable management is concerned, that on many 
occasions, in fact the majority, the movement of cable 
has been performed by persons other than the second 
driver. This method of operation developed over a long 
period of time and until now has been accepted by the 
parties. We conclude that the level of manning allocated 
was in excess of that required to perform the work. We 
draw this conclusion from the unique circumstances of 
the Robe River operation and from the practices adopted 
by the parties themselves. 

Having reached the conclusion that the operation, 
prior to 2 October 1986 had an excess in manning on 
shovels, we now turn our attention to whether the 
proposal by the Company to man its operation with five 
shovel operators per shift, including a leading hand, 
creates an onerous workload on the workforce or is 
potentially unsafe. We have carefully considered the 
evidence of the officers from the Company put in 
support of the manning proposed by it. We find their 
suggestion that three shovels and perhaps a fourth can be 
operated with five men per shift to be unconvincing. We 
cannot reconcile the claim that the proposed manning 
provides for a 20 per cent excess in manpower in the 
section. To the contrary, as we understand the evidence 
put to us, the proposed manning of five will not fully 
accommodate annual leave, sickness and other absences 
which may occur from time to time. There is no 
indication from the respondent that in circumstances of 
short manning that it would stand down a shovel. In that 
event a shovel would be kept on line by the working of 
overtime by operators from another shift. Given the aims 
and aspirations of the respondent concerning the amount 
of time which it expects its shovels to be operating, we 
cannot escape the conclusion that such manning would 
have the potential to throw on to shovel operators an 
onerous workload. Onerous workload leads to unsafe 
operation and it would be remiss of us to endorse the 
respondent's proposal, given our conclusion that there is 
a reasonable apprehension that short manning will 
occur. 

We believe that adequate manning to allow the type of 
operation described by the Company to continue safely 
and productively would be achieved by the allocation of 
six men, including a Leading Hand, per shift. We say this 
in the knowledge that other manpower will be on "the 
hill" to render assistance in cable management in 
extraordinary situations. This level of manning will allow 
for relief when absences occur and, during times of full 
manning, provide relief at the workplace during crib 
breaks and smokos if continuous operations of shovels is 
desired. 

Our experience in the overall dispute which erupted in 
August 1986 and of which the instant case is but another 
facet, compels us to observe that industrial issues cannot 
be addressed from within the constraints of the common 
law alone. Our warrant is unequivocal. The Commission 
cannot be fettered by any concept which if followed 
blindly could militate against the command of section 
26(a) of the Act, that we shall act according to equity, 
good conscience and the substantial merits of the case 
without regard to technicalities or legal forms. To this 
end the evocation of managerial prerogative should not 
precipitate the Commission's rigid adherence to an 
adversarial format in a hearing as is entrenched in the 
common law. Our view is in line with that expressed by 
Watson J. in Australian Iron and Steel Pty Ltd v The 
Federated Ironworkers' Association of Australia, NSW 
Division — 

. . . industrial issues such as this are not 
determined by strict application of any rule 
involving onus of proof, nor can the scales be tipped 
by whatever advantage is gained or lost by one side 
or the other commencing the case. 

((1977) AR (NSW) p. 739). 
But the impact of the principle of managerial 

prerogative is not limited to the issue of the burden to be 



7i 16 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

discharged in arbitration; it is central to the relationship 
between the parties. Managerial prerogative is not a 
sword which can be wielded in wanton disregard of the 
industrial consequences nor is it a shield to hide behind. 
An employer has a responsibility to manage fairly. 
Almost evey initiative that an employer may take can be 
clothed in the ubiquity of managerial prerogative. To 
espouse this principle does not relieve the employer of the 
obligation to justify the effect where a change is 
instituted to some long standing custom or practice. 
Managerial prerogative is not a short cut to arbitration 
without consultation on the assumption that the union 
will carry the onus of proving that the long standing 
arrangement should continue. The fundamental 
question of whether or not a proposed change makes 
onerous or unsafe demands on employees must be 
addressed. In the first instance the employer carries the 
burden of justifying that the change is reasonable. 
Finally parties must keep in mind the requirements of S. 
32 of the Act and thereby the duty imposed on all to 
endeavour to settle their differences by conciliation 
before resorting to the arbitral process. 

In the present case the manner in which the changes to 
manning of shovels was approached by the repondent, 
gives rise for concern.This matter, of such moment, with 
its likely effect elsewhere in the industry and indeed 
throughout the Nation did not rate a mention in the 
"restrictive work practices" case argued at length in the 
initial proceedings associated with the overall dispute; 
yet it was acted upon in guillotine-like fashion under the 
warrant of managerial prerogative. "Double manning" 
of shovels has been a practice in this Company's 
operation since mining began in 1972. It has been a 
practice in the industry since iron ore mining began in 
this State. There has been no evidence whatever to 
suggest that it came about by force of industrial muscle. 
It cannot be seen in the same light as so called "restrictive 
work practices" to which we have given attention in 
other proceedings, notwithstanding the evidence of 
abuse which emerged in the course of this case. As we 
expressed earlier the Commission's task is to dispense 
industrial justice which in many instances can only be 
done by ascertaining as many facts as possible from both 
sides, apportioning appropriate weight and placing them 
in the balances to obtain a result. In such cases the 
question of onus is of great moment. 

Finally to give effect to our decision, it is our intention 
to issue an order to operate for a period of six months 
from its date of commencement. The parties will then, of 
course, be free to make further applications to this 
Commission, either for a similar order or for some 
appropriate variation in the light of experience. 

The minutes of the proposed order will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR676 of 1986. 

Between the Federated Engine Drivers' and Firemen's 
Union of Workers of Western Australia, Claimant, 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr D. Stone (of Counsel) and with him 
Mr R.A. Keegan on behalf of the Claimant and Mr H. 
Dixon (of Counsel) and with him Mr K. Johnson and 
later Mr D. Moss on behalf of the Respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders that — 

1. For the conduct of normal operations; that is, 
three shovels operating per shift with the ability to 
use a fourth shovel if required and to cover absences 

which will occur, the shift shall have an 
establishment as follows — 

One Leading Hand. 
Five Qualified Shovel Operators. 

2. The manning prescribed in 1. hereof shall not 
operate so as to preclude the deployment of other 
employees to assist in shovel operations to maintain 
safety standards and operating efficiency. 

3. The provisions of this Order shall not operate 
to the exclusion of Clause 6. — Contract of 
Employment subclause (7) of Industrial Relations 
Agreement No. 10 of 1979. 

4. This Order shall expire at the conclusion of six 
months from the date hereof. 

Dated at Perth this 4th day of March 1987. 

BY THE COMMISSION IN COURT SESSION 
Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Airlite Cleaning Pty Ltd and Others. 
No. A6 of 1985. 

CONTRACTING CLEANING AWARD 1986. 

Cleaning Employees Contract Cleaning 
Industry 

COMMISSION IN COURT SESSION. 
Mr Senior Commissioner G.G. Halliwell, 

Mr Commissioner G.J. Martin, 
and Commission W.S. Coleman. 

Perth 23rd day of March 1987 

New Award — Wage Rates — Principles — Anomalies 
and Inequities — Award Issued. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the unani- 
mous decision of the Commission in Court Session. 

This is an application for a new award to be known as 
the "Contract Cleaners" Award and which is to replace 
the "Cleaners (General and Window) Contractors" 
Award No. 3 of 1968 as varied consolidated and varied 
(48 WAIG p. 523, a consolidation appearing in 63 WAIG 
p. 308). 

It relates, as recited in Clause 3.—Area and Scope 
to employees . . . employed in the contract 

cleaning industry throughout the State of Western 
Australia 

The application commenced its path through the 
Commission in April 1985 when the applicant requested 
that a conference be held pursuant to section 32 of the 
Act, "to assist the parties in resolving the matters in 
dispute". (Letter from the applicant, dated 9 April 
1985.) 

As a result of conferences so convened by the Commis- 
sion, constituted by Commissioner G.A. Johnson, the 
application was returned to the Chief Commissioner for 
consideration. 

That step was taken because the parties were unable to 
resolve by conciliation the question of the rates of wages 
to be prescribed in the award. 
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The rates in the existing award had been established 
according to the file record by reference to base rates of 
wages applicable in awards in the other states of 
Australia. The application sought to establish "an 
equitable base" by reference to the "total hourly rates" 
prescribed in those awards. 

Thus Commissioner Johnson was of the view that the 
question of rates of wages should be pursued through an 
Anomalies Conference in accordance with the Principles 
enunciated by the Commission in Court Session, in 
General Order matter No. 461 of 1983 and namely 
Principle 6.—Anomalies and Inequities which provides 
in subclause (a): 

6.—Anomalies and Inequities, 
(a) Anomalies 

(i) In the resolution of anomalies, the over- 
riding concept is that the Commission 
must be satisfied that any claim under this 
Principle will not be a vehicle for general 
improvements in pay and conditions and 
that the circumstances warranting the 
improvement are of a special and isolated 
nature. 

(ii) Decisions which are inconsistent with the 
Principles of the Commission applicable at 
the relevant time should not be followed. 

(iii) The doctrines of comparative wage justice 
and maintenance of relativities should not 
be relied upon to establish an anomaly 
because there is nothing rare or special in 
such situations and because resort to these 
concepts would destroy the overriding 
concept of this Principle. 

(iv) The only exception to (iii) is that adjust- 
ment of paid rates awards to establish an 
equitable base may be proceeded as 
anomalies. All such claims should be 
lodged by 31 December 1983. 

(Our emphasis) (63 WAIG p. 2207 at p. 2211.) 

Accordingly the main matters in dispute in the new 
award, the rates of wages, went before an Anomalies 
Conference on the 21st day of March 1986. 

The procedure for such a conference is contained in 
subclause (c) — Procedure of Principle 6.—Anomalies 
and Inequities of the Commission's 1983 Principles and 
pertinently paragraph (iii) of that subclause provides 
that: 

(iii) The broad principles for processing the 
anomaly or inequity raised are: 

(1) If there is complete agreement as to the 
existence of an anomaly or inequity and its 
resolution, and the Chief Industrial Commis- 
sioner is of the opinion that there is a genuine 
anomaly or inequity, the Chief Industrial 
Commissioner will make the appropriate order 
to rectify it. 

(2) If there is no agreement at all, one of two 
situations can arise. Either the Chief Industrial 
Commissioner will hold that there is no 
anomaly or inequity falling within the concept 
of the Conference which would mean an end of 
the matter as far as the Conference is concerned 
or on the other hand the Chief Industrial Com- 
missioner could hold that there was an arguable 
case which would then go to a Commission in 
Court Session for consideration. 

(3) This procedure can be departed from by 
agreement and with the approval of the Chief 
Industrial Commissioner. 

(Our emphasis) (63 WAIG p. 2207 at p. 2212.) 
At the Anomalies Conference it was held by the Chief 

Commissioner that there was no arguable case. 
On the 24th day of June 1986 the applicant requested 

that the application be listed before a Commission in 

Court Session and it was so listed for the 30th day of July 
1986. 

That that occurred was explained to the parties during 
the proceedings in the following direction by the Chief 
Commissioner in response to a verbal request by the 
applicant that the matter of the rates of leading hands be 
sent to a single Commissioner. 

On reflection I see little point in this matter going 
to a single Commissioner only to be referred to a 
Commission in Court Session. It might be quicker 
all around if the union asks by letter that it be 
referred to a Commission in Court Session in the 
first instance. 

(Transcript notes of proceedings p. 4.) 
It would not be expedient for the Commission in 

Court Session to deal with the whole award but we 
must ensure that the section 29A parties are advised 
when it is called on. 

(Transcript notes of proceedings p. 5.) 
Against that explanation the intervener strenuously 

questioned the nature of the matter before us and 
challenged the propriety of the applicant continuing with 
its claim in the face of the finding of the Anomalies 
Conference. 

In support of that proposition it firstly referred us to 
subclause (c) — Procedure of Principle 6.—Anomalies 
and Inequities of the Commission in Court Session 
Principles of July 1986 in General Order matter No. 261 
of 1986 emphasising that part contained in paragraph 
(iii) (2) thereof to the effect that if the Chief 
Commissioner finds that there is no arguable case then 
that "would mean an end to the matter". 

In this matter the intervener submitted, that is a 
proceeding which happened and should happen. 

That view it was argued was reinforced by reference to 
the reasons for decision in that General Order Matter and 
in which it was said inter alia: 

We consider that it would be rare indeed for any 
claim under the new 6 (a) (iv) (an equitable base) to 
proceed beyond the anomalies conference. 
(Our interpolation) (66WAIGp. 1139 atp. 1142.) 

In the intervener's view the no extra claims "Commit- 
ment" which the applicant (amongst others) had given to 
the Commission in accordance with the Principles 
established in General Order matters No. 461 of 1983 and 
261 of 1986 and which reads: 

Please be advised that this union, being aware of 
the principles to be adopted by the Commission in 
the State Wage Case October 1983 hereby under- 
takes that for a period of two years from 6 October 
1983 it will not pursue any extra claims, award or 
overaward except where consistent with those 
principles. 

(63 WAIG p. 2207 at p. 2209.) 
includes a strict observance of an adherence to the pro- 
cedures outlined within those Principles and does not 
permit the pursuit of a claim which within those 
procedures has been found to be' 'not an arguable case". 

We were referred to matter No. 404 of 1984, of the 
25th day of June 1984 and the reasons for decision 
therein by a Full Bench and in which it was said inter alia: 

However, in the view that we take, the Commis- 
sion on this occasion, in the exercise of its dis- 
cretion, was bound to abide by the wage fixing 
principles established by the Commission in Court 
Session in its review of the 1983 National Wage 
Decision (1983) 63 WAIG 2207. Those principles 
require that any claims for improvements in pay and 
conditions other than those based on the Consumer 
Price Index as adopted in that decision or work 
value changes, are in general to be dealt with 
through an Anomalies Conference, and then by the 
Commission in Court Session. The proceeding now 
in question did not involve considerations of 
changes in work value, and the increases sought and 
granted were in excess of those which could be 
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expected to follow from the Consumer Price Index 
as adopted in the National Wage Decision. Con- 
sistent with the principles enunciated by the 
Commission in Court Session, it was inappropriate 
for the Commissioner to have embarked upon the 
claim, and in any event to have awarded increases 
which were beyond those authorised by the 
principles. Whilst jurisdictionally the Commissioner 
may have been empowered to deal with the matter, 
he ought to have exercised his discretion by declin- 
ing to deal with the matter so far as it sought 
increases in wages above the level of those fixed by 
the National Wage Decision, and referred it to an 
Anomalies Conference. His failure to do that in our 
view justifies the Full Bench concluding that his 
discretion miscarried. [See Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth v. 
State Energy Commission of Western Australia 
(1979) 59 WAIG 494; and cf in re Clarkson; exparte 
Australian Telegram and Phonogram Operators' 
Association (1982) 56 ALJR 224.] 
(Our emphasis) (64 WAIG p. 1245 at p. 1246) 

We were also referred to the reasons for decision by a 
Full Bench in matter No. 16 of 1985 of the 29th day of 
March 1985 (65 WAIG p. 772) and the intervener drew 
the conclusion from that matter that: 

It was an appropriate application of discretion 
pursuant to section 26 to be obliged to act in 
accordance with the Principles and an inappropriate 
application of section 26 to go outside the applica- 
tion of the principles and the intent of those 
principles. 

(Transcript notes of proceedings pp. 9 and 10) 
In the next authority referred to us by the intervener, 

matters Nos. 52 and 253 of 1983 and others a 
Commission in Court Session said inter alia on the 6th 
day of March 1984: 

It is important in the processing of claims lodged 
pursuant to the Industrial Arbitration Act 1979 that 
the Commission, however constituted, observes not 
only the principles adopted in October 1983 but the 
basis and spirit and intent upon which such 
principles were established. Under the Act a union 
or an employer may lodge an application which 
could seek to improve, or as the case may be, worsen 
conditions of employment and any such application 
must be dealt with by the Commission in accordance 
with the provisions of the Act, and in particular 
section 26. However, in October 1983 the Commis- 
sion in Court Session laid down a set of principles 
designed to cover the processing of claims during the 
following two years and whilst they remain it is not 
intended to depart from this principles. 
(Ouremphasis) (64WAIGp. 578) 

Against that dicta the intervener submitted that it is 
inappropriate for the present application to be heard as 
an arguable case when in the procedures contained in the 
Principles it has been determined to be a non arguable 
case and to proceed would make a nonsense of the 
Principles, particularly Principle 6 (c). 

In reply to those arguments the applicant firstly 
submitted that there was no jurisdictional bar to the 
Commission proceeding with its application and to the 
contrary there is a jurisdictional imperative that it must 
do so. 

In support of that submission we were referred to the 
decision of the Industrial Appeals Court in matters Nos. 
14 and 15 of 1978 of 30 March 1979 and in which it was 
said inter alia: 

There is nothing, in my opinion, in section 69 of 
the Act which prevents the Commission in a 
particular case, whether sitting alone or in Court 
Session, from having regard to criteria so laid down. 
Such criteria when adopted will be part of the 
equity, good conscience and substantial merits of 

the case. It would on the other hand be wrong for 
the Commission not to have regard to such criteria. 

It would also be wrong for the Commission to 
decline to bring independent judgment to bear upon 
a particular application or to refuse to enter upon 
the enquiry, or to decline to conclude it by the 
exercise of independent judgment, by appealing 
only to the criteria previously stated and refusing to 
consider whether the criteria was appropriate, 
having regard to the facts of the particular case. It is 
this, which as I understand it, the appellant says that 
the Commissioner did in this case and it is necessary 
to examine his reasons to find out whether that is so 
or not. 
(Our emphasis) (59 WAIG p. 494 at p. 496) 

[The ' 'criteria" referred to in that extract from reasons 
for decision were the Commission's Wage Indexation 
Guidelines — "the manner in which wage indexation 
should be introduced in this State" (Commission in 
Court Session — 1st day of July 1975 — 55 WAIG p. 803 
at p. 804).] 

The comments by the Industrial Appeals Court were 
the appellant submitted, equally applicable as a state- 
ment of the law to the present "Principles", as it was in 
the "Guidelines" operating in 1979. 

That being so the Commission must hear the applicant 
on all of the facts, merits and circumstances surrounding 
the present application including the Principles and then 
reach a conclusion. 

The Principles it submitted did not proscribe such a 
procedure and exampled matter No. 722 of 1985 as a 
matter where although it had been held on two occasions 
at an Anomalies Conference that there was "no 
arguable" case it had been referred to a Commission in 
Court Session for hearing and determination. (An 
history of that matter is contained in my minority 
reasons for decision at 66 WAIG p. 1317 et seq.) 

Thus the applicant submitted: 
. . . both the practice of the Commission and the 

wording of the wage fixing principles and procedue 
have allowed a claim to come forward to be argued 
before the Commission in Court Session and dealt 
with on its merits, the idea being that a finding of no 
arguable case presents yet another barrier to an 
applicant who wishes to proceed. That is consistent 
with the idea of placing as many barriers up as 
possible to achieve restraint. 

(Transcript Notes of Proceedings p. 15) 
At that point, the conclusion of the parties' 

preliminary remarks the Commission in Court Session 
adjourned the proceedings to consider those remarks. 

The proceedings were resumed on the 2nd day of 
February 1987 when we announced that having regard 
for the provisions of the Act we would proceed to hear all 
of the parties arguments. 

The submissions by the applicant upon the resumption 
of the hearing of the application on the 2nd day of 
February 1987 can be for convenience referred to under a 
number of headings. 

Firstly — The history of rates of wages in the existing 
award. 

(a) The Government Nexus. 
The existing award "The Cleaners' (General and 

Window) Contractors" Award No. 3 of 1968 was issued 
by the consent of the parties (with the exception of the 
Preference to Unionists clause) on the 10th day of 
September 1968 (48 WAIG p. 523) and was the first 
separate award for contract cleaners and their 
employees. 

It replaced that section of the "Cleaners and 
Caretakers" Award No. 17 of 1948 a "multi industry" 
Award which applied to cleaning contractors in their 
"window cleaning operations" (see 29 WAIG p. 324 at 
pp. 331 and 333). 
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The respondent referred us to matters Nos. 1001 and 
1008 of 1971, applications to vary those two awards in 
1972 and the reasons for decision of the Commission in 
which it determined that the margins in those two awards 
"be increased to accord with the rates and relativities 
established in the aforementioned 'Cleaners and 
Caretakers (Government)' Award" (53 WAIG p. 247 at 
p. 248). 

That decision was based upon the observation that: 
When the "Cleaners and Caretakers (Govern- 

ment)" Award was amended and consolidated on 4 
November 1969, the margins of the relevant classifi- 
cations equated with those prescribed in the 
"Cleaners and Caretakers" Award No. 12 of 1969 
when that award was issued on 7 November 1969. 

(53 WAIG p. 247 at p. 248.) 
That observation may give the impression that the 

private "multi industry" award No. 12 of 1969 (and 
which replaced award No. 17 of 1948) contained margins 
based upon the Government Cleaners Award but such is 
not the case. 

The history of the margins for a male cleaner pre- 
scribed in the respective awards since August 1965 reveals 
that the margin in the Government award was lower than 
that contained in the private industry award until 
February 1967 when they both became $4.40 per week as 
a result of the wage formula then obtaining (47 WAIG 
pp. 75 and 77). That parity was maintained until a 
movement in the Government award in December 1971 
to $10.50 per week (51 WAIGp. 1171) the rate prescribed 
in the application referred to above. 

The respondent explained that the present rate of wage 
for a full-time cleaner under the "Cleaners and 
Caretakers (Government)" Award is: 

1st year of employment $288.40 
2nd year of employment $292.10 
Thereafter $295.90 

whilst under the instant award the rate of wage is $261.50 
and if the 1972 decision was maintained there was a 
"powerful argument" to increase that latter rate. 

Next, in April 1973 in matters Nos. 1337 and 1047 of 
1972, the parties agreed, consistent with the 1972 
decision of the Commission to vary the two private 
cleaning industry awards to maintain for full-time 
workers equality of margins with those prescribed in the 
Government Award (53 WAIG p. 361 at p. 362). 

(b) Attempts to change the nexus. 
The applicant then took us to a decision of the 

Commission in 1975 (55 WAIG p. 70) relating to an 
application to vary the private "multi industry" cleaning 
award to demonstrate that margins payable in the 
industry in other states of Australia were not to be 
considered as relevant as those in other cleaning industry 
awards in this State and that the Commission's pre- 
scribed margin in determination of that application to be 
equivalent to that in the contracting award was just less 
than the sum of the margin and first year supplementary 
payment for a Government cleaner. 

In 1976 the Commission in applications to vary the two 
private industry cleaning awards determined that as a 
result of the 1975 matters "no precise nexus can exist" 
with the margins prescribed in the Government Award 
(56 WAIG p. 334 at p. 335). It did however adjust the 
margins in those two former awards by $4.00 to estabish 
parity of margins with the Government award thus 
removing what it considered to be "unfair discrepancy" 
(55 WAIG p. 334 at p. 334). 

The next decision to which we were referred was that in 
matter No. 427 of 1976, an application to vary the instant 
"contracting" award in respect to equal pay and some 
conditions of employment. The relevance of that 
decision in the applicant's submission was that part of 
the Commission's reasons for decision which stated that 
in its view it was appropriate to align conditions of 
employment in this award with those contained in the 

private "multi industry" cleaning award (57 WAIG p. 
645 at p. 646) thus moving away from a comparison with 
the Government award. 

We were next referred to the reasons for decision of 
the Commission in matter No. 205 of 1978, an applica- 
tion to increase the rates of wages under the award to the 
level of those contained in the "Hospital Workers 
Cleaning Contractors (Private Hospitals)" Award. 

The reasons for that application are detailed in those 
reasons for decision and need not be repeated in these 
reasons for decision. Pertinently the application sought 
to change "the nexus" which this award then held with 
"the "private multi industry" cleaning award but the 
Commission refused to do so on the ground that: 

The Commission has consistently held that where 
there is a major disputed alteration sought the basis 
upon which either the parties or the Commission 
originally erected the award should be followed. 

(59 WAIG p. 248 at p. 249.) 
The applicant submitted that in the present 

proceedings it was seeking a new award and that 
"principle" did not apply. 

To that point the applicant submitted it was clearly 
established that the margins in the instant award owed 
their origin to those prescribed in the Government award 
and any comments or beliefs from time to time to the 
contrary were misinformed. 

In 1980 the applicant in matter No. 532 of 1980 again 
sought to vary the rates of wages in the instant award, 
this time by reference to an examination of wage rates 
payable to contract cleaners elsewhere in Australia — the 
proper yardstick, the applicant said (see 60 WAIG p. 
2503). 

The Commission refused that application and 
awarded the same increase as had been applied to the 
"parent award" "the private 'multi industry' cleaning" 
award — (60 WAIG p. 2503 at p. 2504). 

(c) The nexus with Eastern States Awards. 
In 1982 the parties, in determining application No. 882 

of 1981 by consent, established their own basis of wage 
fixation for this award. 

The applicant referred us to the transcript notes of the 
proceedings before the Commission to give effect to that 
consent on the 30th day of April 1982 and which contains 
the following comments made on behalf of the 
respondent employers: 

The wage increases that have been agreed on 
reflect rates paid for cleaners in the Eastern States. 
They also have regard for economic factors and 
general community wage increases. 

(Transcript Notes of Proceedings p. 39.) 
That nexus the applicant submitted was accepted by 

the Commission in Court Session in the matter of the 
variation of the award to provide for a 38 ordinary hours 
working week in 1985 (see 65 WAIG p. 1676). 

Against that background the applicant emphasised the 
clearly re-stated principle in that latter case namely: 

We re-emphasise that employees in this State 
should be treated no less favourably than the 
majority of their counter parts elsewhere in the 
nation. By the same token they should not be treated 
more favourably (64 WAIG p. 1319). 

(65 WAIG p. 1676.) 
was the basis upon which the present application was 
based and in analysing the rates of wages payable to 
employees for cleaning contractors in those other states a 
detailed examination was called for, and that had not 
been done before. 

In other words never "has there been exhaustive 
information placed before the Commission on the 
position in each of the other states and that has 
consequently meant the Commission has never been in a 
position to completely and properly evaluate the position 
in the other states and the extent to which it ought to 
apply here" (Transcript notes of proceedings p. 44). 
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Secondly — The rates of wages in the Eastern States 
Awards. 

The applicant then proceeded to provide us with the 
detail of what it is that applies to cleaners in the other 
states in order to ensure that cleaners in this state are 
fairly treated with comparable cleaners in those other 
states. 

Exhibit "E" entered by the applicant is a copy of each 
of the awards operating in the contract cleaning industry 
in all states and territories and decisions thereon prefaced 
by a convenient summary of those awards compared 
with the award in this state. 

In the application before us the matter of disagreement 
between the parties or rates of wages is the rate of wage 
for full-time and part-time employees. 

That latter area of disagreement is of major 
significance because it is common ground between the 
parties that circa 90 per cent of the employees employed 
subject to the instant award are part time or casual 
employees (see 65 WAIG p. 1676 at p. 1679). 

The parties are not in disagreement upon the rate of 
wage for casual employees, which is a loading of 20 per 
cent on the full-time rate and no participation in benefits 
under the award such as annual leave and the like. 

Clause 26.—Part-Time Employees provides that: 
26.—Part-Time Employees. 

(1) Notwithstanding anything contained in this 
award, employees may be regularly employed to 
work less hours per week than are prescribed in 
Clause 6.—Hours of this award and such employees 
shall be remunerated at a weekly rate pro rate to the 
rate prescribed for the class of work on which they 
are engaged in the propoertion which their hours of 
work bear to the hours fixed by Clause 6.—Hours 
thereof for their class of work. 

(63 WAIG p. 308 at p. 315) 
(2) When an employee is employed under the 

provisions of this clause, he shall receive payment 
for wages, for annual leave, for holidays and for 
sick leave on a pro rata basis in the same proportion 
as the number of hours regularly worked each week 
bears to 38 hours. 
(Our emphasis) (65 WAIG p. 1682 at p. 1684) 

The existing weekly rate for the calling of "Cleaner" 
in the award is $261.50 and thus the hourly rate of wage 
for a part-time employee is 

$261.50 or $6.88 
38 

The comparative position as submitted by the 
applicant of "full time" and "part time" rates of wages 
is as follows from Exhibits "A" and "B" constructed 
for the 1986 proceedings. 

Weekly Fulltime Rates: as at 21 March 1986. 
State Rates 
New South Wales $262.80 
Victoria $261.80 
Queensland $256.70 
Western Australia $255.60 
South Australia $254.90 
Northern Territory $256.10 
Tasmania $254.60 
Australian Capital Territory $258.30 
Average (excluding WA) $257.90 
Difference $ 2.30 

(Exhibit A) 

Hourly rate for part-time workers: as at 21 March 1986. 
State Hourly Rate for 

Part-Time Workers 

Hourly Rate for 
Part-Time Workers 

Average hourly rate of all states excluding WA = $7.70 
i.e. WA 14.41 per cent behind the average. 

(Exhibit B) 

That comparison indicates that the full-time 
employees' rate of wage in this state as at the date of 
Exhibit A namely 21 March 1986 is not really out of line 
with their counterparts in other parts of Australia, albeit 
not as well placed as they were when the parties erected 
the present rates of wages in 1982 as applicant's Exhibit 
"J" reproduced hereunder shows: 

WA: 30 April 1982 62 WAIG 886. 
Fielding C. granted a phased in 130.00 increase in the 

base rate on grounds of movements in rates in ES 
awards. Application by consent. 

$15.00 increase Operative date 30 April 1982 + further 
$15.00 increase — Operative date 1 July 1982. 

State Rate as at 19/07/82 
Per week 

NSW $207.40 
VIC $212.90 
QLD $212.50 
WA $221.00 
SA $207.00 
NT $184.20 
TAS $204.50 
ACT ' $209.70 

(Exhibit J) 
(The average excluding Western Australia was $205.50.) 

(Our emphasis) 
However there is a marked difference between the 

hourly rate of wage for part-time cleaners in this State 
compared with their counterparts in other states as 
Exhibit "B" reproduced above discloses and this results 
from the fact that in five of the other states and/or 
territories, in addition to receiving all benefits of the 
award on a pro rata basis, part-time cleaners also receive 
a loading on the ordinary hourly rate of wage. 

In New South Wales that loading is 15 per cent on the 
full-time rate for afternoon shift. 

In Victoria, the Northern Territory and the Australian 
Capital Territory that loading is 15 per cent on the full- 
time rate and in Tasmania 10 per cent on the full time rate 
(Exhibit E). 

That situation the applicant identifies as the basic 
anomaly in that the rate of wage for part-time cleaners in 
this state being only pro rata of the rate of wage for a full- 
time cleaner is not comparable to the rate of wage for a 
part-time cleaner in most other states and whose "sub- 
stantive rate of wage" is something more than a direct 
proportion of the rate of wage for a full-time cleaner. 

The proper comparison in the applicant's submission 
is a true like with like comparison, namely the actual rate 
of wage received by part-time cleaners in other states 
(discounting the shift loading from the New South Wales 
rate of wage) and the fact that those latter rates of wages 
are comprised of loadings on the full-time rate does no 
violence to that situation. 

Thus the claim that the rate of wage for a part-time 
cleaner be based upon the average of the part-time rates 
in the other states being their substantive rates ought to 
succeed said the applicant (Transcript Notes of 
Proceedings p. 54). 

Thirdly — Some observations on the Eastern States 
Awards. 

In considering the detail analysis of the awards 
operating in each of the other states provided by the 
applicant the following observations need to be made in 
our view to achieve a uniform comparative oversight of 
the rates of wages in those states for part-time cleaners. 
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In the case of New South Wales the divisor of 36 hours 
should be replaced by a divisor of 38 hours. 

As the allowances for work in the evenings in other 
states (excluding Queensland) are not included in the 
ordinary weekly rate of wage the Day Shift weekly rate of 
wage should become the base rate in lieu of the afternoon 
shift weekly rates of wage (there being two). The hourly 
rate for a part-time cleaner would then become 

S255.80 + 15 per cent or $7.74 
38 

in lieu of $9.31 as shown on applicant's Exhibit "A". 
In the Queensland award there are two abnormalities 

to be considered vis a vis the other states. Firstly it 
appears that a 40 hour ordinary working week is still in 
place and that is how the rate per hour has been 
calculated in the applicant's exhibits. 

Secondly similar to New South Wales the compensa- 
tion for "Night, Intermediate and Twice-a-day 
Cleaners" is expressed in a weekly wage. 

If for uniformity of comparison a divisor of 38 hours is 
used and applied to the weekly rate of wage for a "day 
Cleaner" the hourly rate for a part-time cleaner becomes 

$256.70 + 19 per cent 
38 

= $8.00 per hour in lieu of $7.75 in the applicant's 
exhibit. 

The South Australian award still contains a 40 hour 
week and its re-calculation on the basis of a uniform 
comparison becomes 

$254.90 
38 

or $6.70 in lieu of $6.37 in the exhibits. 
The average hourly rates of all states excluding WA 

then becomes $7.55 in lieu of $7.70. 
The variation is negligible. 
The simplified pattern which further emerges from the 

awards analysis is three fold. 
First in New South Wales, Victoria, the Australian 

Capital Territory, the Northern Territory and Tasmania 
the rates of wages for part-time cleaners, however, 
expressed are loaded by 15 per cent in all cases except in 
the case of Tasmania where it is 10 per cent. 

Additionally, again however expressed, there is 
compensation for work in the evenings and early 
mornings and such employees are accorded the benefits 
of general conditions such as annual leave and sick leave. 

Secondly in Queensland the rates of wages for part- 
time cleaners (Casuals) are loaded by 19 per cent, there is 
compensation for evening and early morning work but 
those employees do not enjoy the general conditions such 
as annual leave. 

Thirdly in South Australia and Western Australia the 
rate of wage for part-time cleaners is not loaded, there is 
compensation for evening and early morning work and 
they receive the general conditions of the award for 
annual leave, sick leave and the like. 

If we further examine the Eastern States Awards as 
contained in applicant's Exhibit "E" we note that with 
the exception of the award in Victoria, they were issued 
prior to the parties agreed basis of wage fixation in April 
1982. 

Our research reveals that the award operative in 
Victoria from the 11th day of March 1982 — "The 
Cleaners Award" No. 1 of 1982 — covered full-time and 
casual employees employed by cleaning contractors and 
by employers in or about any building. 

A casual employee was defined as "one who is not 
specifically engaged as a full-time employee and who 
works less than 40 hours per week". 

The rate of wage for a casual employee was calculated: 
by dividing the appropriate weekly rate for a full- 

time adult or full-time junior employee by 40 and 
adding 15 per cent. 

In addition such employees received allowances for 
early morning — afternoon — night broken work, and 
enjoyed annual leave, sick leave and the like. 

An examination of those awards indicates that the 
particular methods as summarised by us for determining 
the rates of wages and conditions of employment for 
part-time employees subject to these awards has not 
changed since April 1982 and the question becomes 
should the Commission in Court Session now as a matter 
of merit and in accordance with the Principles endorse an 
increase in the rate of wages for these employees by 
reference to a method of comparison different from that 
adopted by the parties in 1982? 

The applicant as recorded earlier in these reasons for 
decision argues in the affirmative, on the grounds that 
* As this is an application for a new award it is not 

restrained, as could be the case in the matter of an 
application to vary an award, to the basis upon 
which the rates of wages were erected. 

* The rates of wages in this State being so low by 
comparison with those in the awards of the majority 
of the other States warrants the intervention of the 
Commission to ensure that justice is done for the 
employees and an equitable base established. 

* Regard must be had in making that comparison to 
the substantive or actual rates paid in the other 
states and not by reference only to "base rates". 

Additionally the applicant submitted that there are a 
number of respondents in Western Australia which are 
"national" in character and which create an interstate 
anomaly or inequity when regard is had to the lesser rates 
of wages they pay to employees in Western Australia vis a 
vis the rates of wages they pay to their employees in other 
states for identical work. 

Fourthly — Other "relevant" comparisons. 
As a reinforcement of its arguments the applicant drew 

attention to the situation which exists in hospitals as a 
result of matter No. 16 of 1977 before the Industrial 
Appeal Court on 29 November 1977 (57 WAIG p. 1679) 
and whereby cleaners in Government Hospitals are paid 
in accordance with the "Hospital Workers (Govern- 
ment)" Award No. 21 of 1966 (including cleaners 
employed by a contractor in one such hospital) and 
cleaners in private hospitals and employed by cleaning 
contractors are paid in accordance with the Hospital 
Workers (Cleaning Contractors — Private Hospitals) 
Award No. 2 of 1977 and which award has similar levels 
of rates of wages as the Government Hospitals award 
and higher than those prescribed in the instant award. 

If, the applicant submitted, the nexus between the 
instant award and the Government Cleaning Award had 
been maintained the rate of wage for a part-time cleaner 
would be $7.61 per hour, just less than the applicant's 
claimed rate of $7.70 — the average of the rates in the 
Eastern States (Exhibit A). 

Another anomalous situation existed the applicant 
explained in the area of cleaning work in government 
schools. 

Some schools were serviced by cleaners employed by 
the Education Department subject to the Government 
Cleaners' Award and others by cleaning contractors 
subject to the instant award. In the former case some 
3500 cleaners are employed and paid in accordance with 
the Government Award. Exhibit G was entered by the 
applicant and records those cleaning contractors holding 
contracts for government school cleaning. The incidence 
of those contracts was said by the applicant to be 
significant. 

But as between the two classes of employees there was 
a difference in rates of wages, according the contractors 
an unfair competitive advantage over "government day 
labour" and creating an unfair distinction between 
employees doing the same work. Exhibit H — a report on 
School Cleaning Costs was entered to underline that 
situation. 
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Fifthly — The Commission's precedents and practices. 
The applicant next dealt with the manner in which the 

Commission has dealt with wage rates, historical nexus, 
the relevance of interstate comparisons and employees 
performing the same work in the government and private 
sectors in the life of the "Guidelines" and the Principles 
by an analysis of selected reasons for decisions. 

Those matters are contained in Exhibit I and are 
matter Nos. — 

715 of 1981: 62 WAIG p. 132 at p. 134 
2 of 1980: 61 WAIG p. 846 at pp. 870 and 871 
1164 of 1982: 63 WAIG p. 846 at pp. 847, 848 and 

849 
C498 of 1983: 64 WAIG p. 1338 at p. 1339 
CR541 of 1980: 61 WAIG p. 408 
150 of 1981: 61 WAIG p. 1055 at pp. 1057 and 1058 
884 of 1983:65 WAIG p. 454 
903 and 904 of 1983: 64 WAIG pp. 1790 at 1791 
A17 of 1981: 62 WAIG p. 2732 at p. 2734 
353 of 1983: 63 WAIG p. 1539 at p. 1540 
364 of 1985: 65 WAIG pp. 1434 and 1435 
470 of 1982: 64 WAIG p. 1319 
484 of 1982: 64 WAIG p. 1575 
722 of 1985: 66 WAIG p. 1317 at p. 1320 
A23 of 1985: 66 WAIG p. 863 at p. 864 
627 of 1985: 66 WAIG p. 1589 at pp. 1590 and 1591 

The applicant drew the conclusions from those reasons 
for decision that: 
* Whatever the reasons for the loaded part-time 

employees rate in the other states it is part of the 
total rates of wages and acceptable in comparative 
terms to the Commission. 

* The Commission has endorsed the argument that if 
in the past wage rates have been fixed on the basis of 
those applicable in other states but not everything 
attaching thereto has been taken into account it is 
permissible in ensuring that employees in this state 
are fairly treated compared with employees else- 
where in Australia to depart from any mathematical 
formula which may have been adopted in the past. 

* There is support for the argument that if we 
conclude that when the parties established the rates 
of wages for part-time cleaners in April 1982 they 
did not or chose not to take into account the actual 
rates of wages for part-time cleaners in the other 
states, but merely used the full-time rates to obtain 
an hourly rate, we are not precluded from now 
taking into account a more particularised analysis of 
those rates and redressing the situation. 

Sixthly — The parties agreement of April 1982. 
Another major observation of the applicant was 

directed toward the details of the agreement made 
between the parties in April 1982 as disclosed by the 
transcript notes of proceedings before the Commission 
(Exhibit "D") and wherein the applicant explained that 
in the future there would be wage negotiations "held 
twice a year in January/February of each year and in 
June/July of each year". 

The respondents confirmed that by saying "The 
Union has given an assurance that in future there will be 
orderly wage increases. They will take place at six 
monthly intervals. That is going a good deal of the way 
towards avoiding the problems in respect of retrospective 
payments which have occurred with this award in the 
past" (Transcript Notes of Proceedings in matters Nos. 
673 and 882 of 1981 of 30 April 1982 p. 2). 

In these proceedings the applicant told us that such 
reviews had not taken place. 

In its view the construction to be placed on the 
applicant's intention in 1982 was that the award variation 
then ratified was not a final settlement, it being beyond 
contemplation that the applicant would have, to use the 
applicant's words to us "sold the part-time cleaners — 
they being some 94, at least per cent of the industry — 

down the drain in comparison with their counterparts 
elsewhere in Australia" (Transcript Notes of 
Proceedings p. 78). 

Seventhly — "The Principles". 
Turning finally to the specifics of the Principles the 

applicant submitted that having regard to Principle 6.— 
Anomalies and Inequities, this was an exceptional case 
with no implications for a "flow on" to any other 
awards, it was a case brought in accordance with the 
Principles to establish an equitable base as a once only 
matter, the classes of work being compared in this state 
and other states are truly like with like, factors such as 
the national operation of some respondents and the 
unfair competition between government day labour and 
contractors presently existing are significant in the 
present inequitable situation and the increases being 
sought are justified on their merits. 

The Intervener. 
The intervener in reaffirming its opposition to the 

matter of disagreement before us repeated and expanded 
upon the views given to us in the first proceedings on the 
application and intent of the Principles. 

On the question of whether or not the merit of that 
matter of disagreement fitted the Principles the inter- 
vener submitted that it did not in that 
* The increase sought in the rate of wage for part-time 

cleaners was significant in quantum and the 
economic cost would not be negligible. 

* The granting of the claim to load the rate of wage 
for paid time cleaners would lead to a flow on in 
other awards in this State by creating a precedent 
and will be a vehicle for general improvements in 
pay, contrary to Principle 6 (a) (i). 

* The basis on which the claim was grounded was 
comparative wage justice contrary to Principle 6 (a) 
(0. 

* There had been no demonstration at all that the 
classes of work being compared are truly like with 
like contrary to Principle 6 (b) (2). 

Upon the merit of the applicant's case the intervener 
submitted that a loaded rate of wage for part-time 
cleaners had been in existence since 1965 in New South 
Wales and in which case the reasons therefor (Vol 65 
NSW AR p. 268) were inconsistent with the nature of the 
industry and its manning structure viewed in light of the 
1980's. 

Additionally the intervener submitted, the rate of 
wage for part-time cleaners in this state had been struck 
in 1982 against the background of a long standing loaded 
rate of wage for those employees in the other states and 
nothing had changed which suggested that there should 
now be a change in this state. 

We were referred to matters Nos. 659 of 1983 — 64 
WAIG p. 724 at p. 726 and 722 of 1985 — 64 WAIG p. 
1317. 

The Respondents. 
The respondents in their submissions in opposition to 

the claims to increase the rate of wages for full-time and 
part-time cleaners contended that the basis of wage 
fixation adopted by the parties in 1982 should continue 
to bind the parties and the Commission for the future. 

They analysed in detail the rate of wages in the Eastern 
States for full-time employees at the time of the April 
1982 variation in this State and what transpired there- 
after to the end that by subsequent variations in the rates 
of wages in the other states the rate of wage in this State 
as shown in Exhibit J did not enjoy its 1982 supremacy 
for yery long, and viewed in the light of Exhibit B — the 
position as at the date of commencement of these 
proceedings the rate in this State was not so disparate as 
to justify variation. 
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As to the rate of wages for part-time cleaners we were 
urged to have significant regard for what the parties have 
done themselves in the past and in this case not change 
the 1982 agreed basis of fixation. 

The claim, on merit, the respondents submitted for the 
establishment of a loaded rate for part-time cleaners 
should not be tested solely on the basis of the existence of 
such in other states, however described or structured, but 
on the test of whether such a loaded rate was necessary or 
justified. 

With the employees subject to the instant award being 
approximately 80 pre cent part-time and 20 per cent 
casuals it would be it was submitted inappropriate to try 
to restructure the employment pattern in this industry in 
this state without identifying whether or not such was 
needed, vis a vis the 1965 case in New South Wales. 

We were reminded that for many employees in this 
industry their work as part-time cleaners was a second 
job for supplementary income and any rates of wages 
which were prohibitively loaded would act contrary to 
the interests of those employees and their employers. 

By reference to various awards in New South Wales 
the respondents submitted that it was not unusual to find 
loaded rates for part-time workers in that state, whereas 
in this State such was the exception rather than the rule. 

As we have done earlier in these reasons for decision 
the respondents analysed the cleaning awards in other 
states to show that the loaded part-time rate of wage in 
those states predated the parties' April 1982 basis of 
wage fixation for such employees. 

As to the Principles the respondents repeated many of 
the submissions made by the intervener and endorsed all 
of its submissions. 

In summary they concluded that the claims should not 
be allowed as they are contrary to the Principles and the 
method by which the rates of wages in this State have 
been established as the average of the base rates of wages 
in the other states is appropriate and should continue. 

The Applicant Again. 
In reply the applicant took issue with the intervener's 

criticism of the lack of demonstration of the work of 
cleaners in this state being truly like with like as to all 
relevant matters saying that it would be a "massive time 
wasting exercise" it being impossible to suggest that a 
cleaner in this State and elsewhere in Australia are not in 
any sense identical. 

It also took issue with the suggestion that it was in 
some way or another seeking to rectify an omission or 
error on its part when concluding the April 1982 agree- 
ment upon the method of wage fixation. 

Without necessarily conceding that such was the case it 
submitted that the task of the Commission was to fix 
what is a fair rate for employees and employers in an 
industry and not correct actions or errors made by parties 
in strategies. 

As to the intervener's and the respondents' opposition 
to the creation of a new "principle" prescribing a 
loading for part-time employees the applicant re-iterated 
its basic objective which was not to create a part-time 
loading for part-time cleaners but a substantive hourly 
rate of wage based upon what is actually paid to the same 
class of employee in the same industry elsewhere in 
Australia. 

The fact, it submitted that the Hospitality Industry 
awards in this state contain a loading for their part-time 
employees (including cleaners) was probably due to the 
existence of such a provision in like awards in other parts 
of Australia, not a situation different from that which 
the applicant sought in these proceedings. 

The Determination. 
We have dealt with the submissions and material 

presented to us by the parties at some length because of 
the number of substantial issues raised and to provide a 

complete foundation for our consideration of the 
matters of disagreement between the parties. 

Like the intervener asked of us during the proceedings 
what is the matter before us? 

The answer to that question in simple terms is a claim 
for a new award for employees and employers in the 
Contract Cleaning Industry. The parties agree upon the 
vast majority of the content of that document except for 
the rates of wages to be prescribed therein and wish it to 
be authorised and issued by the Commission to replace 
the existing award for that industry. 

The next question which arises is why does that matter 
then come before a Commission in Court Session? 

The answer to that question from the record is equally 
simple and straight forward from the history of the 
matter as set out in the opening pages of these reasons for 
decision. In brief the question of rates of wages was 
considered by the original Commissioner to whom the 
matter was allocated in 1985 to be a matter of process via 
Principle 6.—Anomalies and Inequities of the 
Commission in Court Session's Principles established by 
General Order matter No. 461 of 1983 (63 WAIG p. 2207 
at p. 2211). 

That process was fulfilled in March 1986 at an 
Anomalies Conference constituted in accordance with 
the Principles and it was found that there was no 
arguable case for a variation of the rates of wages as 
sought by the applicant. 

The discussion at that conference appears to have 
related primarily to rates of wages for full-time and part- 
time employees with no worthwhile discussion on rates 
for leading hands and casual workers. 

In May 1986 the applicant requested that the applica- 
tion be returned to the Commission constituted by a 
Commissioner sitting alone for the purpose of resolving 
the rates for leading hands. 

As recorded earlier in the recitation of the history of 
the background of the matter in these reasons of 
decision, the application was referred to a Commission in 
Court Session as a matter of expedition to obviate the 
situation of it going to a single Commissioner and being 
referred back again to a Commission in Court Session. 

That presupposes we can only assume that there may 
arise in a consideration of the rates for leading hands and 
casual employees and the conditions of the new award by 
a single Commissioner, considerations under the 
Principles. 

However the clearly identified issues which the 
applicant pursued before us are as explained by the 
applicant in the following terms: 

Firstly, the claim that is before the Commission in 
the form of the schedule seeks to establish, under 
the heading of adult employees, three classifications 
of worker. The first is the full-time employee, and 
what we have sought there is a weekly rate based on 
the average of the other states. We then sought a 
part-time employee, which would be expressed not 
as a weekly rate but as an hourly rate in a similar way 
to that which occurred in New South Wales and 
Victoria. So it is an hourly rate which is a 
substantive rate derived from the other states, and 
the casual employee is to have the 20 per cent 
loading to be applied in lieu of the leave to the rate 
for part-time workers. 

(Transcript notes of proceedings p. 122) 
That declaration of purpose by the applicant led to the 

"preliminary" objections and arguments of the parties 
in 1986 and our decision to hear all of their material. 

Those preliminary arguments raise some fine points, 
namely the applicant's views that the Principles and the 
procedures thereunder for dealing with particular claims 
and pertinently an Anomalies Conference do not con- 
clusively bar an applicant from pursuing its claims before 
the Commission by way of hearing and determination. In 
so saying the applicant acknowledges that a claim may 
well fail in such a proceeding if it does not meet the 
criteria of the Principles. 
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The respondents' view was that the procedures estab- 
lished under the Principles and for an Anomalies 
Conference, it being the case in point in those pro- 
ceedings, were conclusive and did prohibit any further 
access to the Commission on the same subject matter. 

Thus when the Chief Commissioner held under 
Principle 6 as he did on the question of rates of wages for 
full-time and part-time employees subject to the instant 
award that there is no anomaly (an equitable base) or 
inequity it means an end of the matter. 

That the Chief Commissioner did not send that subject 
matter to a Commission in Court Session as an 
"arguable case" re-inforces the finality of the matter. 

We now turn to the matters which were argued before 
us, namely the rates of wages for full-time employees and 
part-time employees under the awards. 

For both of these classes of employees the applicant 
seeks the establishment of an "equitable base". 

In considering the arguments and material presented 
to us by the parties we are aware of the views of the 
Commission in Court Session in General Order matter 
No. 261 of 1986 when it said of this subjact. 

We are prepared to accept that notion. However, 
a number of things need to be said. First, the 
establishment of an equitable base means nothing 
more in this jurisdiction than the restoration of a 
pre-existing relationship where a firm and 
recognised nexus existed to enable the indexation of 
wage rates to be applied fairly. It does not provide 
the opportunity for a union to argue for a better 
base or to re-argue a lost case or to argue for 
something which it omitted to cover when the base 
was first established. Secondly, it was the view of the 
Commission in Court Session in October 1983 
that — 

. . . although it is unlikely that there is any 
award in which an equitable base has not by 
now been established, the opportunity to bring 
a claim forward for that purpose should be kept 
open until 31 December 1983. 

(63 WAIG p. 2210) 
Earlier that year the Commission in Court Session 

opined that — 
. . . there may be a few industries in which 

adjustments are yet to be made to bring 
employees here into line with their 
counterparts. 

(63 WAIG p. 259) 
so it must be clear by now that 31 December 1983 
was seen as a reasonable deadline for the remaining 
claims to be lodged. 

For a union at this date to be seriously suggesting 
that an equitable base is yet to be fixed in an award is 
either an acknowledgement by the union of a serious 
failure to service its membership or the discovery of 
some extraordinary thing which could meet the 
"rare circumstances" mentioned in the Federal 
decision. We consider that it would be rare indeed 
for any claim under the new 6 (a) (iv) to proceed 
beyond the anomalies conference. 
[My emphasis] [66 WAIG pi 139 at pi42]. 

In the analysis of what was said to the Commission by 
the parties when the existing rates or wages were set by 
the parties we do not discern anything to support the 
applicant's contention that the adjustment so effected 
was of an interim nature. 

The parties were to embark upon regular reviews of the 
rates for reasons of an orderly process and there was no 
expression of liberty to apply or a reservation of rights on 
any particular rate of wage or class of employee. 

The parties had some two sets of such reviews before 
the October 1983 Principles but did not or if they did 
effected now changes there from — we do not know. 

The assertions by the applicant to the contrary some 
three years later we consider to be the sorts of reasons 
referred to in the reasons for decision just quoted and 

labelled as unacceptable to the Commission despite the 
applicant's rhetoric. 

Turning now to the rate of wage for a full time 
employee, if the applicant's Exhibit "B" is analysed and 
the "Weekly Full Time" rate for New South Wales 
shown therein is deflated in the interests of uniformity 
(as discussed earlier in these reasons for decision) to 
exclude allowances for evening and early morning work 
to the day shift rate of $255.80 [Exhibit E] the average 
weekly full time rate in Exhibit "B" becomes $256.90 
and the rate therein for this state of $255.60 cannot be 
said to be out of line with the other states nor can it be 
said that the base established by the parties in 1982 with 
the application of indexation has proven to be an 
equitable base. 

As to the hourly rate of wage for the part time 
employee it is clear from the material before us and 
which we have subjected to close scrutiny earlier in these 
reasons for decision that the parties in 1982 adopted the 
previous practice of deriving that rate by dividing the 
weekly rate by the number of ordinary hours of work 
prescribed for a full time employee despite the clearly 
discernible existence in all of the awards in the other 
states of an additional allowance or loading for such 
employees, an allowance or loading of long standing in 
some cases. 

That the applicant became aware of such allowances 
or loading or the constitutent parts of rates specified 
solely as hourly rates circa three years later does not in 
our view constitute the ' 'discovery of some extra 
ordinary thing" which would meet the "rare 
circumstances" referred to in the 1986 Commission in 
Court Session reasons for decision on an "equitable 
base" and referred to above. 

Further we agree with the respondent's submissions 
that it is just not a matter of following the prescriptions 
of awards in other states perse on a subject such as this as 
the treatment of the subject depends upon the practices 
in those other states. 
As has been remarked the "loaded" rate for part time 
cleaners in New South Wales has a history of long 
standing and reflects the general treatment accorded to 
part time employees in that state. Similar considerations 
may or may not exist in other states, but that topic was 
not covered before us. 

Be that as it may in this State part time employees in 
the generality are accorded all of the benefits to which a 
full time employee is entitled under awards according to 
the proportion which their regular hours of work bears to 
a full time employee's ordinary weekly hours of work. 

That treatment is to be contrasted with that applied to 
casual employees who are not so entitled to all of the 
award benefits being excluded in the generality from the 
provisions of awards relating to annual leave, holidays 
and sick leave. 

In lieu thereof such employees receive an allowance or 
loading of 20 per cent. 

That allowance or loading has been assessed having 
regard to those considerations [see 42 WAIG p95]. 

To allow the applicant's claim on the basis of 
comparisons with rates of wages which include or have 
added to them an allowance or loading of circa 15 per 
cent and additionally accord to the recipients of such 
rates of wage all of the benefits to which a full time 
employee is entitled under an award would be contrary to 
the practice in this award and to awards generally in this 
state and reduce the difference between that rate and the 
casual allowance or loading rendering it almost 
meaningless and logically in need of variation upwards. 

Such a situation in our view would have wider and 
more drastic repercussions than to this award alone thus 
contravening the Principles. 

For all of those reasons we will not allow the claims to 
increase the existing rates of wages for full time or part 
time employees subject to this award. 
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The minutes of the proposed new award and which we 
understand to be in the form of the schedule last 
submitted by the applicant with the necessary variations 
to reflect our decision on the rates of wages will be settled 
by Mr Commissioner Martin at a time to be arranged 
with him by the parties. 

Mr J.A. McGinty on behalf of the applicant. 
Mrs P.E. Bentley on behalf of the respondents. 
Mr B.P. McCarthy on behalf of the Confederation of 

Western Australian Industry (Incorporating) 
(Intervening). 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1242 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant, and Ngal-A 
Mothercraft Home and Training Centre 
(Incorporated), Respondent. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the "Mothercraft Home and Training 
Centre Nurses' " Award No. 15 of 1965 as varied, be 
further varied in accordance with the following 
schedule and that such variation shall have effect on 
and from the dates specified therein. 

Dated at Perth this 21st day of May 1987. 

Column A Column B Column 
Operative first pay period 
commencing on or after 
1.1.1987 10.3.1987 1.5.1987 

Per week 
(d) Charge Nurse — or Clinical Instructor: 

First year of experience $420.10 $430.10 $450.10 
Second year of experience $430.70 $440.70 $461.20 
Third year of experience $440.80 $450.80 $471.80 
Fourth year of experience $452.40 $462.40 $484.00 
Thereafter $462.50 $472.50 $494.60 

In addition to the rates for Charge Nurse a Training School 
Allowance of $6.30 per week shall be paid. 

(e) Nurse Educator or Supervisory Nurse: 
First year of experience $480.00 $490.00 $512.80 
Second year of experience $492.60 $502.60 $526.00 
Therafter $505.80 $515.80 $539.90 

(0 Assistant Director of Nursing $505.80 $515.80 $539.90 
(g) Senior Nurse Educator 

First year $539.70 $549.70 $575.40 
Second year $551.00 $561.00 $587.30 
Thereafter $565.80 $575.80 $602.80 

(h) Director of Nursing $658.20 $668.20 $699.60 
(2) Clause 23—Special Allowances: Delete this clause 

and insert in lieu 
23—Special Allowances. 

In addition to the wages prescribed in this award 
special allowances as set out in this clause shall be 
paid to: 

(1) A nurse holding a post graduate diploma 
obtained from a recognised College of Nursing, 
University or College of Advanced Education and 
required in her employment: 

Column A Column B Column C 
(a) Six months study $37.00 — $17.30 
(b) Twelve months study $28.50 — $29.00 

(2) A nurse holding a post basic certificate 
endorsed by the Nurses Board of Western Australia 
and required in her employment: 

(a) Six months study $ 9.50 — $ 9.60 
(b) Twelve months study $13.20 — $13.50 

By the Commission in Court Session. 

G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
(1) Clause 22—Wages: Delete this clause and insert in 

lieu 
22—Wages 

(1) Wages shall be paid at least twice per calendar 
month or fortnightly, at the option of the employer, 
provided that by agreement between the employer 
and the union, wages may in any particular case be 
paid once per calendar month. 

Column A Column B Column 
Operative first pay period 
commencing on or after 
1.1.1987 10.3.1987 1.5.1987 

Per week 
(2) 

(a) Trainee 
First year $210.90 $220.90 
Second year $232.20 $242.20 

(b) Registered Mothercraft Nurse: 
First year of experience $301.80 $311.80 
Second year of experience $308.50 $318.50 
Third year of experience $318.50 $328.50 
Fourth year of experience $328.70 $338.70 
Thereafter $338.50 $348.50 

(c) Registered General Nurse: 
First year of experience $357.10 $367.10 $367.10 
Second year of experience $366.00 $376.00 $383.00 
Third year of experience $378.80 $388.80 $396.10 
Fourth year of experience $389.60 $399.60 $407.00 
Thereafter $402.40 $412.40 $420.00 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1236 of 1986. 

Between Royal Australian Nursing Federation Industrial 
Union of Workers, Perth, Applicant, and Silver 
Chain Nursing Association (Incorporated), 
Respondent. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders:— 

That the "Nurses (Silver Chain Association)" 
Award No. 14 of 1965 as varied, consolidated and 
varied, be further varied in accordance with the 
following schedule and that such variation shall 
have effect on and from the dates specified therein. 

Dated at Perth this 21st day of May 1987. 

By the Commission in Court Session. 

G.J. MARTIN, 
[L.S.] Commissioner 
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Schedule. 
Clause 27—Wages: Delete this clause and insert in lieu 

27.—Wages. 
(1) Wages shall be paid at least fortnightly. 
(2) The minimum rates of wages payable to 

employees covered by this award shall be as follows: 
Column A Column B Column 

Operative first pay period 
commencing on or after 

STATE AWARDS. 

Various Occupations. Various Industries. 

1.1.1987 10.3.1987 
Per week 

1.5.1987 

(a) Silver Chain Nurse: 
First year of service 
Second year of service 
Third year of service 
Fourth year of service 
Thereafter 

S420.10 
$430.70 
$440.80 
$452.40 
$462.50 

$430.10 
$440.70 
$450.80 
$462.40 
$472.50 

$450.10 
$461.70 
$471.80 
$484.00 
$494.60 

(b) Liason Nurse 
First year 
Thereafter 

$484.40 
$492.60 

$494.40 
$502.60 

$517.40 
$526.00 

(c) Supervisor $505.80 $515.80 $539.90 
<d) Staff Development Nurse 

Hospice Palliative $517.30 $527.30 $552.00 
(e) Senior Supervisory Nurse 

(Hospice Palliative 
Care Service) 

$531.20 $541.20 $566.50 

(0 Assistant Director $570.00 $580.00 $607.20 
(g) Deputy Director $685.80 $695.80 $728.40 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 
Industrial Relations Act 1979 

Section 50(5)(e) Application for 
General Order (No. 587 of 1986). 

Section 29 Application to Vary Awards. 

Trades and Labor Council of Western Australia 
(No. 587 of 1986), 

Hon Minister for Prisons 
(No. 555 of 1986), 

Hon Minister for Works and Water Resources 
(No. 561 of 1986), 

Hon Minister Education and Others 
(No. 549 of 1986), 

Hon Minister Transport 
(No. 559 of 1986), 

Hon Premier of Western Australia and Others 
(No. 557 of 1986), 

Hon Minister for Education 
(No. T5 of 1986), 

Public Service Board (No. PSA40 of 1986) 
and 

Minister for Industrial Relations and Others 
(No. 587 of 1986), 

Western Australian Prison Officers' Union of Workers 
(No. 555 of 1986), 

Federated Miscellaneous Workers' Union of Australia 
Hospital, Service and Miscellaneous WA Branch 

and Others (No. 561 of 1986), 
Australian Workers' Union, West Australian Branch, 

Industrial Union of Workers 
(No. 549 of 1986), 

Maritime Workers' Union of Western Australia, Union 
of Workers and Another (No. 559 of 1986), 

Federated Miscellaneous Workers' Union of Australia 
Hospital, Service and Miscellaneous WA Branch 

(No. 557 of 1986), 
State School Teachers Union of WA (Inc) 

(No. T5 of 1986), 
Civil Service Association of Western Australia 

(Incorporated) (No. PSA40 of 1986). 

COMMISSION IN COURT SESSION. 
Mr Senior Commissioner Halliwell, 

Mr Commissioner Martin, 
and Mr Commissioner Fielding. 

Perth 3rd day of April 1987. 

General Order — Award Variations — Rent — Accom- 
modation — Conditions of work — Residential 
Accommodation — Governments policy to achieve 
a standardisation of rents — rent reviews 
applications — Rental provisions in named awards 
deleted. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: These are the 
reasons for decision of Martin C. and myself. 

The applications before us relate to provisions in 
award regulating the conditions under which housing 
accommodation or board and/or lodging is "provided" 
by various employers in the Government sector of 
industry to some of the employees subject to those 
awards. 

Application No. 587 of 1986 was made by the Trades 
and Labor Council of Western Australia and sought a 
General Order pursuant to section 50 of the Act. At the 
outset of proceedings the applicant sought and was 
granted leave to withdraw this application. 

As a result of that action the Confederation of 
Western Australian Industry (Incorporated) intervening, 
withdrew from the proceedings. 

The parties to application No. PSA40 of 1986, an 
application by the Public Service Board to cancel the 
"Public Service Accommodation Allowances" Award 
No. 3 of 1981, agreed that the hearing of that application 
be adjourned to a date to be fixed. 

In matter No. T5 of 1986, an application by the 
Honourable Minister for Education to cancel the 
"Teacher's Accommodation Allowances" Award the 
respondent organisation argued that it too should be 
adjourned to a date to be fixed. The applicant opposed 
that motion. 

Having heard the parties we ruled that it was 
appropriate that this application be adjourned to a date 
to be fixed. 

In the result the Commission was left with five 
applications by employers in the Government sector of 
industry for the variation of five awards, all of which 
being concerned with the deletion from those awards of 
provisions relating to rental charges for housing, 
accommodation or charges for the provision of board 
and/or lodging. 

In brief the general thrust of the applications is to clear 
away any impediments to the implementation of a 
decision taken by Government in 1986 to standardise and 
increase rental charges for housing provided for all 
Government employees and ultimately to the level of 
rental charges made by "Homeswest" (formerly the 
State Housing Commission). 

The Government Employees Housing Authority 
(GEHA) established under the Government Employees' 
Housing Act 1964 is the major "provider" or source of 
such housing and its function, in simple terms, we were 
told, is to construct and acquire properties outside of the 
metropolitan area for rental occupancy by government 
employees on transfer to country areas as an alternative 
to such employees being responsible for locating and 
securing their own accommodation. 

The threshold submission of Counsel for the 
applicants is that the Commission lacks jurisdiction to 
determine the quantum of the rental charges to be made 
of an employee for his or her occupancy of residences 
owned by government departments or any government 
agency or to prescribe allowances in compensation 
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therefor when the relationship of the employees and 
those government departments or agencies for accom- 
modation purposes is one of "landlord and tenant". 

The submissions of the parties on that question and 
the Authorities to which we were referred in support 
thereof are analysed in the accompanying reasons for 
decision of Mr Commissioner Fielding. 

In short, we agree with the applicants that the 
interpretation of "industrial matter" contained in the 
Act does not include the power for the Commission to 
deal with, in any way, rental charges made of an 
employee for the occupancy of housing be it the property 
of a government authority or any other person, firm or 
corporation except where the provision of accommoda- 
tion and/or board and/or lodging arises directly from or 
is an essential part of the contract of employment. 

In that case, in our view, the Commission has jurisdic- 
tion to award for example, an allowance to compensate 
the employee for charges made by his employer for such 
accommodation and/or board and lodging. The test is 
whether the relationship is simply one of landlord and 
tenant, unconnected with the existence of the relation- 
ship of employer/employee, or not and if on the facts it is 
the former then jurisdiction is lacking. 

By contrast, if in the formation of that relationship the 
provision of accommodation arises directly, then the 
"primary" relationship is that of employer/employee 
and the fixation of allowances is within the 
Commission's jurisdiction as provided by the Act. 

Having expressed our general view on that issue we 
turn now to the individual awards the subject of the 
remaining applications. 

Government Water Supply (Kalgoorlie Pipeline) Award 
1981. 

The evidence is that there is only one property, at a 
place called Grants Patch subject to Clause 40.— 
Fixation of Rent For Quarters of this award. Further, 
that position will change in two months' time when 
electrification of the pumping stations is completed and 
the employee will be transferred elsewhere. Finally, the 
house is provided rent free and that it will continue so for 
the remaining period of its required usage. 

In those circumstances we conclude that the applica- 
tion should be allowed and the clause deleted from the 
award. 

Gaol Officers Award No. 12 of 1968. 
The disputed clause — Clause 6.—Special Provisions 

in this award provides for a maximum rental deduction 
of $1.55 per week. The respondent union readily con- 
ceded that the amount is currently unrealistic and was 
prepared to negotiate an increase v/ith the applicants, 
however, deletion of the provision was the attitude 
maintained by the applicant. 

From the evidence given by Mr B.T. Bracewell, it is 
apparent that the provision of accommodation is not a 
condition of employment for a prison officer. Indeed, an 
officer chooses where he/she will reside and 
approximately 820 reside privately. Whilst we accept that 
officers residing within or in close proximity to a prison 
provide an advantage to the employer in certain circum- 
stances, that of itself is not enough to convert the 
relationship of landlord and tenant to that of employer/ 
employee as the primary basis for the accommodation. 

We consider that the provision in the award is no 
longer appropriate and we will therefore vary the award 
to delete the provision. 

State Research Stations Agricultural Schools and College 
Workers Award 1971. 

The award provision limits the maximum rental to 20 
per cent of the male basic wage formerly prescribed in the 
award. We are told that, as the provision is outmoded 
due to the introduction of total wage and because rents 

are presently below the level set in the award, the pro- 
vision has no application in practice at the present time, 
except to a single person at Wongan Hills. 

Of more importance however, is that the evidence 
adduced shows that there is no requirement by the 
employer that the employees live on "the premises". 
Indeed, for various reasons given, many do not. Again, 
for the reasons given earlier herein, we conclude that the 
provision should be deleted from the award. 

Outstations Pilot Crews — Harbour and Lights 
Department Award 1981. 

The evidence of Mr K.M.G. Davis explained the back- 
ground to the award provision which was placed into the 
award operative from the 7th day of October 1981 and 
provided free accommodation and an electricity 
allowance of $5.00 per week. The provision was 
apparently designed to assist the position then obtaining 
at Port Walcott which is in the north of the State. No 
pilot boat crew employed by the applicant is now based 
at that port as helicopter and private charter boat are 
now used to place the pilot on board ships. 

The evidence is also that the coxwains at the ports of 
Esperance, Albany and Bunbury currently occupy 
departmental accommodation under the award 
provision in those places. We accept that reasonably 
close proximity to the port has advantages for the 
employer but again there is no requirement to occupy the 
accommodation. Apparently five employees have chosen 
to occupy private accommodation and this fact demon- 
strates the lack of any requirement by the employer as to 
choice of accommodation. 

That being the position, the reasons given earlier apply 
in respect to this award's provisions and they will be 
deleted, including the electricity allowance which now 
has no industrially real basis for its continuation. 

Cleaners and Caretakers (Government) Award 1975. 
It is conceded by the applicant that some caretakers 

employed under this award have quarters supplied as an 
integral condition of their contracts of employment that 
they reside on the employer's premises and thus the 
provision of accommodation is an industrial matter 
pursuant to the Act. 

The submission is that the Commission ought "not to 
buy into this area of the setting of rents" as the existence 
of the award provision impedes government policy on 
the issue. The reasons for the policy have been explained 
and do not require repetition. 

We accept the undertaking given both to the 
respondent union and this Commission that those 
employees currently afforded housing rent free will 
continue to receive that benefit for the future until 
"living on the premises" is phased out. That being the 
undertaking voluntarily given by the applicant we 
propose to delete the provision as now unnecessary. 

If subsequent events change this position the 
respondent could simply file the appropriate application 
with the Commission. 

COMMISSIONER FIELDING: Many employees in the 
government sector of industry are provided with 
residential accommodation either by or on behalf of their 
employer. Some of this accommodation is owned by the 
relevant employing authority but the majority it seems, is 
owned by the Government Employees Housing 
Authority. That Authority was established under the 
Government Employees Housing Authority Act in 1964 
with the function of providing "adequate and suitable 
housing accommodation within the State for Govern- 
ment employees". Since 1983 there has been a marked 
disparity between the rents fixed by the Authority for its 
accommodation and the rents fixed by the State Housing 
Commission, now known as Homeswest, for its tenants 
occupying similar accommodation. The disparity 
operates in favour of the Authority's tenants. 
Furthermore, in respect of the accommodation which is 
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owned by the employer rather than by the Authority, 
there is a marked disparity between the rents charged by 
different employers to their employees. 

In the middle of last year the State Government 
resolved that the rental paid for comparable Government 
owned accommodation should, so far as possible, be 
standardised. The yardstick is to be the rents applying to 
Homeswest tenants, although in the case of accommo- 
dation located in remote and isolated places, accommo- 
dation attached to Police Stations and accommodation 
located in hospitals, prisons and schools, special 
considerations were to apply. In order to give effect to 
this policy the Applicants have moved to have the 
Commission delete provisions in seven awards which set 
rents or otherwise limit their capacity to fix the rent for 
premises supplied to or occupied by their employees. 
Similar applications have been lodged in respect of at 
least three other awards, including those which apply to 
public servants and school teachers but for reasons which 
are not now relevant, those matters were not proceeded 
with at this time, although it is the intention of the 
relevant employers to do so in the foreseeable future. 

The Applicants ground their claims principally upon 
the contention that the provisions in question were 
improperly inserted into the respective Awards. The 
argument is that the provisions do not relate to an 
"industrial matter" within the meaning of the Industrial 
Relations Act 1979 and in legislating in respect of rents 
the Commission thus acted beyond its jurisdiction. 
Further, as a matter of policy, the Commission should 
not enter into the realm of rent fixing. It was said to be 
unduly restrictive and had the potential to lead to 
unforeseen problems, particularly where awards because 
of common rule had extended scope. 

The Respondents in each case object to the deletion of 
the provisions in question. Their arguments were that in 
most, if not all cases, the provision of accommodation 
enabled the employees to more efficiently carry out their 
employment and it was thus as much a benefit to the 
employers as to the employees. Furthermore, the 
Commission's attention was drawn to the 1983 State 
Wage Case where in settling wage and condition fixing 
Principles the Commission indicated that it would guard 
against any diminution in current conditions of employ- 
ment. If these applications were successful it was likely 
that there would be a reduction in the nett income of the 
employees affected with little scope for redress. It was 
inconsistent of the Applicants to rely on a policy of 
standardisation because the Government, by 
acknowledging the need to give special consideration to 
accommodation classified as remote, was itself making 
expressions of the kind made by the provisions under 
review. 

Needless to say the Respondents challenged the 
Applicants' assertion that the provisions in question were 
ultravires. They argued that as the occupancy of the 
accommodation assists the employees in the efficient 
performance of their duties the provisions directly touch 
upon the employer/employee relationship and so fall 
within the concept of an "industrial matter". Alter- 
natively, the provisions relate to a matter of "the 
privileges, rights, or duties of any organisation or 
association or any officer or member thereof in or in 
respect of an industry" and so fell within the concept of 
an "industrial matter", as defined in the Act. 

For the reasons which follow I do not find it necessary 
to determine whether or not the provisions were lawfully 
inserted into the Awards. Moreover, once an award is 
made it is not for the Commission, as presently 
constituted, to question its validity. That is the import of 
section 34 (4) Industrial Relations Act 1979. It is 
sufficient for the present to observe that the Commission 
is limited to dealing with an "industrial matter" as 
defined in section 7 of the Act. As Mason J. observed in 
the Federated Clerks' Union of Australia v. the Victorian 
Employers' Federation (1984) 154 CLR 472, at page 488 
"a matter does not become an 'industrial matter' or the 
subject of an 'industrial dispute' simply because it is a 

matter with respect'to which persons who are employers 
and employees are disputing [R. Kelly; Exparte Victoria 
(1950) 81 CLR 64, at p. 85; Reg v. Commonwealth 
Industrial Court Judges. Ex parte Cocks (1968) 121 CLR 
313 at pp. 381, 326-327]." Rather, as the High Court 
observed in Re Manufacturing Grocers' Employees 
Federation of Australia and Association of Professional 
Engineers, Australia; Ex Parte Australian Chamber of 
Manufacturers and Victorian Employers Federation 
(1986) 60 ALJR 347, at page 351:— 

a matter must be connected with the relationship 
between an employer in his capacity as an employer 
and an employee in his capacity as an employee in a 
way which is direct and not merely consequential for 
it to be an industrial matter capable of being the 
subject of an industrial dispute. 

In the present context there is a distinction to be made 
between the relationship of employer and employee and 
that of landlord and tenant. The distinction is clearly 
illustrated by the decision in Fox v. Dalby (1874) LR 10 
CP 385. In that case a sergeant on the staff of the 
Wiltshire militia was required to live in a house near the 
militia stores unless he obtained permission to live 
elsewhere. The question arose as to whether he occupied 
the premises as a tenant and thus whether he was entitled 
to a vote under the Representation of the People Act 
1867. The Court of Common Pleas held that he did not 
occupy the premises as a tenant but in his capacity as a 
sergeant of the militia. In so deciding Brett J. observed 
the principle to be that "where a person situate like the 
respondent is permitted (allowed if so minded) to occupy 
premises by way of reward for his services, or as part 
payment, his occupation is that of a tenant; but that, 
where he is required to occupy them for the better per- 
formance of his duties, though his residence there is not 
necessary for that purpose, or if his residence there be 
necessary for the performance of his duties, though no 
specifically required his occupation is that of a tenant" 
[see also: Ford v. Langford (1949) 1 All ER483]. 

Save in the case of caretakers employed under the 
terms of the Cleaners and Caretakers (Government) 
Award 1975, the evidence suggests that the employees 
affected by these applications are neither required to 
occupy the given accommodation, nor is such occupancy 
necessary for the efficient performance of their duties. 
While the evidence might be taken to indicate that 
occupancy of the given accommodation aides the 
efficient performance of the duties it falls a long way 
short of indicating that it is essential or necessary for the 
efficient performance of those duties. Indeed, the 
evidence suggests that there are many employees who do 
not occupy given accommodation efficiently performing 
the same duties as those who do. 

The question of the Commission's jurisdiction in 
matters of this kind is made more complicated on this 
occasion because of the fact that many of the premises 
occupied by the employees are owned by the Govern- 
ment Employees Housing Authority rather than by the 
employer. Moreover, section 19 (1) of the Government 
Employees' Housing Act empowers the Authority, 
subject to the provisions section 37AE (3) of the 
Education Act "but otherwise notwithstanding the 
provisions of any Act or any Regulations made under 
any Act" to fix the rents and conditions of tenancy in 
respect of houses let pursuant to the Act "upon such 
basis or formulae as may be prescribed". Such a 
prescription is contained in Regulation 5 (1) of the 
Government Employees' Housing Regulations. That 
subregulation provides: 

In respect of houses let to tenants pursuant to this 
Act the Authority shall, for the fortnightly rental 
period commencing on or after 26 March 1976, 
determine rents payable on the basis of the 
accommodation facilities that the houses will 
provide and the quality thereof as compared with 
houses outside the metropolitan region let by the 
State Housing Commission and the rents fixed for 
them. 
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In light of the express power given to the Authority to 
fix rents on the abovementioned basis "notwithstanding 
any other Act" it might be that any provision in an award 
to the contrary, is ineffective against the Authority 
although that was not a matter argued before us. 

It is not necessary to examine these questions in depth 
since, in my opinion, each of the provisions in question is 
now either so anachronistic or inequitable or both as to 
justify their removal from the relevant Awards. It may be 
that some of the accommodation occupied by the 
employees affected by these applications is sub-standard 
as the Respondents assert. 

However, it does not follow from the repeal of the 
provisions in question that the rental will automatically 
increase, or that the occupant should have to continue to 
reside in the premises. The Crown recognises the short- 
comings in some of the accommodation and that rents 
will have to be fixed having regard to the standard and 
location of the accommodation. These are matters most 
appropriately addressed between the owner and the 
occupant; they are not matters for an industrial tribunal 
established to deal with industrial matters, but rental 
matters for which it has no special expertise. 

For this reason, there is much to be said for the 
Commission adopting a policy of not involving itself 
with rent fixing. In this respect the following views of 
Kelly C.C. in Electrical Trades Union of Workers of 
Australia (Western Australian Branch, Perth) v. 
Honourable Minister for Works and Others (1981) 61 
WAIG 1269 at page 1270 have much to commend them. 

Generally this Commission should not, either 
directly or, through Boards of Reference, indirectly, 
become involved in the fixation of rents for 
employee housing unless it is quite clear that it is 
intended by the parties to a particular award that the 
provision by the employer of housing at a nominal 
rental, or at a rental below that what might be said 
to be the "economic" rental is to be treated as part 
of the employment "package''. Even in such a case I 
think it is preferable that the landlord should fix 
what he regards as the appropriate rent and that the 
Commission, in cases where it is appropriate to do 
so should fix a compensatory allowance to be paid 
by the employer. If that course is adopted, it does 
not matter whether the employer is the landlord or 
whether, as in the case mentioned here, the house is 
owned by someone else. Moreover, such a course 
avoids the discontent that is created by different 
rentals being charged for housing of the same kind 
and standard owned by different branches of the 
Government. It appears to me from legislation 
referred to in the present proceedings that among 
the purposes for which GEHA was established the 
co-ordination and standardisation of housing and 
rentals of housing provided by the Government for 
its employees and it should, in my opinion, be 
allowed to get on with its job. 

The respective merits of each claim differ a little. Each 
is worthy of separate consideration. 

The first of the claims concerns the State Research 
Stations, Agricultural Schools and College Workers 
Award 1971. Clause 17 of that Award so far as is relevant 
provides 

(1) The deductions specified hereunder shall be 
made in the case of married or single men for the 
following privileges when available:— 

(a) Married men — not exceeding 20 per cent 
of the male basic wage for quarters. 

(b) Single men (including juniors) — $2.00 to 
cover all facilities. 

(2) Milk shall be supplied at market rates when 
available. 

(3) Workers provided with board and lodging for 
themselves only shall be charged an amount equal to 
25.5 per cent of the male basic wage, provided that no 

charge shall be made when workers are away during 
annual leave . . . 

(4) . . . 
There are approximately 130 accommodation units in 

the form of either houses or single mens quarters on 
Agricultural Research Stations. Much of the 
accommodation is vacant and not all employees covered 
by the Award live on the Research Stations. It is a matter 
of choice for each employee. Only the Station Manager, 
a salaried officer not covered by the Award, is required 
to live on the Station. Furthermore, the evidence is that 
the hours of duty for the Research Station Operatives are 
from 9.00 a.m. until 5.00 p.m. It is not necessary for the 
efficient performance of their tasks that they should live 
on the research stations and indeed many do not. 

In the circumstances, it is difficult to see that there is 
any real justification to maintain the provision relating to 
payment for accommodation in the Award. It simply 
provides a vehicle for some employees to obtain 
accommodation at cheap rates which is neither required 
nor necessary for the performance of their duties. 
Moreover, it will be seen that the deductions are tied to 
the "basic wage", a concept no longer used in the fixing 
of wages under the Award. To that extent the provision is 
no anachronistic. 

The Award also extends to wages personnel working 
on Agricultural Schools and Colleges. There are approx- 
imately 25 people connected with those institutions 
working under the provisions of the Award. Of those 
only four, employed in the Education Department and 
all of whom live at the Narrogin Senior Agricultural High 
School, live in accommodation provided by the Depart- 
ment. None of these employees are required to live in 
that accommodation. They do so of their own choosing. 
Indeed, the evidence is that many prefer to live away 
from the schools and in accommodation in the nearby 
towns. That is so at Narrogin where there is vacant 
accommodation at the Agricultural School. At some 
other schools there is no such accommodation available 
and this, the evidence suggests, has been a source of 
discontent because some employees have an opportunity 
to obtain accommodation at less than market rates which 
is not available to others doing the same work. Again, the 
evidence is that it is not necessary for the proper 
performance of their duties that the employees who work 
at these schools and colleges live on the site in Depart- 
mental accommodation and that is evidenced by the fact 
that few do so. Originally it seems, accommodation was 
provided by the Department at the various schools 
because of problems associated in travelling to and from 
work. Those problems obviously no longer exist. In 
those circumstances it is difficult to justify the main- 
tenance of the provision in question. It is both anachron- 
istic and affords some employees benefits not available 
to others performing similar work for the same employer 
which under normal circumstances is something to be 
avoided. 

Nothing was put to justify the provision in subclause 
(2) relating to the supply of milk at market rates. I doubt 
the value of it but as its removal was not in any way 
justified it should remain. 

Another of the claims concerns the Gaol Officers' 
Award No. 12 of 1968. Clause 6 (1) of that Award 
provides that "officers for whom quarters are provided 
shall have $1.55 per week deducted from their pay". This 
provision was inserted into the Award in 1968 by 
consent. Prior thereto it seems that an allowance of 
$80.00 per year was payable to prison officers who were 
not provided with accommodation. The allowance 
originally had its genesis in the arrangement whereby all 
prison officers were housed in Departmental barracks 
and the like, but as the size of the service grew that 
became impossible so that the few not provided with 
accommodation were provided with an allowance 
instead. In 1968 it was apparently decided to include the 
allowance in the rate of pay and at the same time provide 
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that those who occupied accommodation provided by 
the Department should repay the allowance at the rate of 
$1.55 per week. 

The evidence is that now only 18 per cent of prison 
officers reside in accommodation provided by, or on 
behalf of, the Department. This position is the reverse of 
that which obtained when the allowance was first fixed. 
On that ground alone it is difficult to justify retaining the 
provisions. The Union concedes that the current 
provision is unrealistically low and is prepared to agree to 
an increase. However, not only is it unrealistically low, it 
operates in a way which discriminates in favour of the 
few lucky enough to obtain such accommodation. Whilst 
it is no doubt of benefit to the Department to have 
officers live on, or very near, prison sites very few enjoy 
that privilege. Indeed, the evidence is that there are only 
96 accommodation units on prison sites, and they are not 
all occupied by prison officers, yet there are approx- 
imately 1800 prison officers. There is no requirement for 
the officers to live on site nor obviously, is it necessary 
for officers to live in such accommodation to properly 
carry out their duties. Although the present Prison 
Regulations render prison officers liable to be recalled to 
work at the direction of the Superintendent that liability 
only arises if and when they can be contacted. There is no 
obligation on them to remain within a contactable 
distance of their work place at all times. 

The merits are in favour of repealing the subclause; it 
is both anachronistic and inequitable. 

Still another award the subject of the present pro- 
ceedings is the Cleaners and Caretakers (Government) 
Award 1975. Clause 11 (7) of that Award provides as 
follows:— 

Quarters provided for caretakers shall be rent free 
and shall consist of not less than three rooms, the 
size and nature of which shall be in conformity with 
the appropriate building by-laws for the district in 
which the building is constructed. 

That Award applies, amongst others, to security 
attendants and caretakers employed to guard Govern- 
ment schools. There are 17 school caretakers who 
currently receive the benefit of that provision but as they 
leave the Department's employ they are not being 
replaced. The Department prefers to use electronic 
security systems rather than on-site residential 
caretakers. The Department agrees however, that as long 
as those currently receiving the benefit of the provision 
remain employed in the capacity of residential caretakers 
they will continue to enjoy the benefits currently pre- 
scribed by the Award. The Department accepts that it is 
an incident of their employment that they occupy the 
given accommodation. 

There are other residential caretakers living in 
Government flats who likewise are required, as part of 
their work, to occupy that accommodation and, like 
school caretakers, the Government has undertaken that 
if the provision is repealed those caretakers will continue 
to enjoy the same benefits. In the circumstances, there 
seems little need for the subclause to remain and given 
my belief that the Commission should, as a matter of 
policy, not involve itself in the rent fixing process 
without good reason it is desirable that the provision be 
deleted. 

Yet another of the Awards the subject of these pro- 
ceedings is the Outstation Pilot Crews — Harbour and 
Light Department Award 1981. Clause 18 (2) of that 
Award provides:— 

The employer shall provide the employee free of 
charge with unfurnished living quarters and pay an 
allowance of $5.00 per week towards the cost of 
electric light and power in addition to any other 
subsidy payable to government employees for 
airconditioning. 

There are nine people covered by the Award. Only 
three people, coxswains stationed at Esperance, Bunbury 
and Albany, occupy accommodation provided by the 
employer. None of the employees are required to live in 

specified accommodation as part of their employment, 
nor is it necessary for the proper performance of their 
duties that they do so. Indeed, that is self evident from 
the fact that only a minority of the employees live in such 
accommodation. The evidence is that the Department is 
concerned that members of the same boat crew enjoy 
different privileges and this is an obvious inequity which 
is difficult to justify. Furthermore, the provision appears 
to have been inserted in the Award in 1981 to overcome 
what was seen as an anomaly principally in respect of the 
pilot boat crews based at Port Walcott. There is however, 
no longer a pilot boat crew stationed there employed 
under the terms of this Award. In those circumstances 
there seems little reason to maintain the provision, 
particularly in face of the inequities outlined. The 
provisions should therefore be repealed, including that 
part which provides for an electricity allowance. That 
allowance was fixed to reimburse employees with the cost 
of running an electrical generator to meet the extra 
domestic needs arising out of shift work. Since electricity 
is no longer generated on that basis it is difficult to justify 
maintenance of that provision. Further, since all the 
accommodation provided under the Award is in the 
South West, provision relating to airconditioning 
benefits to Government employees is not relevant. 

The final Award to be considered on this occasion is 
the Government Water Supply (Kalgoorlie Pipeline) 
Award of 1981. Clause 40 of that Award provides:— 

(1) A Board shall be appointed consisting of a 
representative of the employer, a representative of 
the Union and a Chairman to be mutually agreed 
upon. Failing agreement the Chairman shall be a 
person appointed by the Western Australian 
Industrial Commission. 

(2) The said Board shall have assigned to it the 
function of fixing and reviewing the rent to be 
charged for quarters supplied by the employer. No 
appeal shall lie from any decision of such Board. 

(3) . . . 
(4) Liberty is hereby reserved to the respondent to 

make application to delete this clause. 

The evidence is that this provision now no longer has 
any practical application except in the case of one house 
at Grass Patch and that arrangement is soon to cease. 
Originally, it seems, the accommodation was though 
necessary to assist in the maintenance of pumping 
stations along the Mundaring to Kalgoorlie pipeline. 
Those stations are now automated so that it is no longer 
necessary for employees to live alongside the various 
pumping stations. Indeed, of the 82 employees who are 
covered by the Award very few do. The houses along the 
pipeline are in a poor state of repair and only those 
employees looking for cheap and rather rudimentary 
accommodation live in the houses once possessed by the 
Public Works Department for a purpose now no longer 
relevant. It is to be noted also, that the provision 
contains within it liberty for the Applicant to apply for its 
deletion. That would suggest that it was originally 
intended that in changed circumstances the provision 
would be reviewed. 

It follows, in my opinion, that all of the provisions 
complained of should be deleted. 

THE SENIOR COMMISSIONER: The minutes of the 
proposed Orders now issue and may be spoken to by the 
parties at a time mutually convenient to us and them. 

Mr G.M. Overman (of Counsel) and with him Mr J.D. 
Miller appeared for various applicants. 

Mrs P.E. Bentley appeared as an intervener on behalf 
of the Confederation of Western Australian Industry 
(Incorporated). 

Mr A.D. Lucev and with him Ms E.M. Parker 
appeared for the State School Teachers Union of 
Western Australia. 
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Mr N.G. Hocking and with him Mr M. Kirkpatrick 
appeared for the Civil Service Association of Western 
Australia (Incorporated). 

Mr D.J. Cloghan appeared for the Trades and Labor 
Council of Western Australia and the Western 
Australian Prison Officers' Union of Workers. 

Ms S. Jackson appeared for the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous, WA Branch. 

Mr C.E. Butcher appeared for the Australian 
Workers' Union, West Australian Branch, Industrial 
Union of Workers. 

Mr W.T. Wood appeared for the Seamen's Union 
Australia, West Australian Branch. 

Mr P.A. Rix appeared for the Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 587 of 1986. 

Between Trades and Labor Council of Western Australia 
Applicant and Minister for Industrial Relations and 
Others, Respondents. 

Order. 
HAVING heard Mr D.J. Cloghan on behalf of the appli- 
cant and Mr G.M. Overman (of Counsel) and with him 
Mr J.D. Miller on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application herein is withdrawn. 

Dated at Perth this 3rd day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 559 of 1986. 

Between Hon Minister for Transport, Applicant and 
Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers and Another, 
Respondents. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Mr P.A. Rix and with him Mr W.T. Wood on behalf of 
the respondents, the Commission in Court Session, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Outstation Pilot Crews — Harbour and 
Light Department Award 1981 Award No. 4 of 1981 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

Schedule. 
1. Clause 2.—Arrangement: Delete Clause 18.— 

Accommodation of this clause and re-number the 
remainder as follows: 

18.—Uniform. 
19.—Travelling Allowance. 
20.—Notification of Weekend Work Requirements. 

2. Clause 18.—Accommodation: Delete this clause 
and re-number subsequent clauses accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 555 of 1986. 

Between Hon Minister for Prisons, Applicant and 
Western Australian Prison Officers' Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Mr D.J. Cloghan on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gaol Officers' Award, Award No. 12 of 
1968 be varied in accordance with the following 
Schedule and that such variaition shall have effect 
from the beginning of the first pay period 
commencing on or after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 6.—Special Provisions: Delete this clause and 

insert in lieu the following: 
6.—Special Provisions. 

(1) Officers employed at Pardlup Prison Farm 
shall be paid an allowance of $24.00 per annum. 

(2) Officers shall be paid such district allowances 
as are prescribed from time to time for Officers of 
the State Public Service. 

(3) Officers shall receive medical attention as is 
prescribed from time to time in the Prison Act 
Regulations. 

(4) Where an Officer occupies quarters provided 
by the Minister the Minister shall pay the water rates 
for such quarters. Where the quarters are in an area 
served by the Country Area Water Supply Act the 
Minister shall pay for a reasonable quantity of 
water. Officers stationed and residing in their own 
accommodation north of the 26 degree south 
parallel shall have paid by the Minister a reasonable 
quantity of water. 

(5) An officer who is qualified as prescribed in the 
Prison Act Regulations for promotion to the 
classification of Senior Prison Officer or Principal 
Officer and who has not been appointed to such 
position shall be paid $6.60 per week and $9.80 per 
week respectively. 

(6) An officer holding a post basic certificate in 
Mental Health endorsed by the Nurses' Board of 
Western Australia and required to use in the per- 
formance of his duties shall be paid an allowance as 
follows:— 

(Sgd.) G.G. HALLIWELL, Per Week 
[L.S.] Senior Commissioner. $ 

(a) six months study 8.70 
  (b) 12 months study 12.50 
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(7) Officers other than Industrial Officers whose 
duties may include driving vehicles, engaged in 
driving duties for more than two hours per shift 
shall be paid an allowance of $2.30 for each shift so 
worked. 

(8) An officer who is delegated to be Officer in 
charge of a shift shall receive $6.60 for each shift so 
worked. 

(9) (a) Officers employed at Pardelup Prison 
Farm, Karnet and Bartons Mill who do not live in 
quarters shall be paid a travelling allowance of 
$2.70, $2.20 and $2.20 respectively for each shift 
worked. Officers employed at Wooroloo, 
Brunswick and Wyndham who do not live in 
quarters and reside 16 kilometres or more away 
from the Institution shall be paid a travelling 
allowance of $2.20 per shift. 

(b) Officers who were stationed at the Geraldton 
Regional Prison on 3 May 1984, and who by reason 
of the re-location of the facilities thereat to the 
Greenough Regional Prison are transferred to work 
at the Greenough Regional Prison and who do not 
live in quarters shall be paid a travelling allowance 
of $2.20 per shift. 

(10) An Officer who is in charge of and required 
to use explosives shall be paid $2.20 for each shift 
so worked. 

(11) Officers appointed to an Industrial Officer 
position who have completed 12 months or more 
service since the end of their probationary period 
shall be paid the "thereafter" rate from the date of 
appointment to that Industrial Officer position. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 557 of 1986. 

Between Hon Premier of Western Australia and Others, 
Applicants and Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicants and 
Ms S. Jackson on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cleaners and Caretakers (Government) 
Award 1975 Award No. 32 of 1975 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 11.—Special Rates and Provisions: Delete 

subclause (7) of this clause and re-number following 
clauses accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 561 of 1986. 

Between Hon Minister for Works and Water Resources, 
Applicant and Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch and Others, 
Respondents. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicant and 
Ms S. Jackson on behalf of the respondents, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Government Water Supply (Kalgoorlie 
Pipeline) Award 1981 Award No. 15 of 1981 be 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 3rd day of April 1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete Clause 40.—Fixa- 

tion of Rent for Quarters, and re-number the remainder 
as follows: 

40. — Apprentices. 
41.—Deduction of Union Subscriptions. 
42.—Trade Union Training Leave. 

2. Clause 40.—Fixation of Rent for Quarters: Delete 
this clause and re-number subsequent clauses 
accordingly. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 549 of 1986. 

Between Hon Minister for Education and Another, 
Applicant and the Australian Workers' Union, 
West Australian Branch, Industrial Union of 
Workers, Respondent. 

Order. 
HAVING heard Mr G.M. Overman (of Counsel) and 
with him Mr J.D. Miller on behalf of the applicants and 
Mr C.E. Butcher on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the State Research Stations, Agricultural 
Schools and College Workers Award 1971 Award 
No. 23 of 1971 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 3rd day of April 
1987. 

Dated at Perth this 15th day of April 1987. 
By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: Delete Clause 17.— 

Accommodation and re-number following clauses 
accordingly. 

2. Clause 17.—Accommodation: Delete this clause 
and re-number following clauses accordingly. 

PRESIDENT — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 

Workers) Western Australian Branch 
and 

The Building Workers Industrial Union of Australia 
— Western Australian Branch. 

No. 374 of 1987. 

Wall and Ceiling Fixers Building 

HIS HONR THE PRESIDENT D.J. O'DEA. 
Perth 14thdayof April 1987. 

Stay order — appeal against declaration by Commission 
— application granted — operation of decision 
stayed pending appeal determination. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an application made by the 
Operative Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch, and it seeks a stay of the operation of 
the decision of Commissioner O.K. Salmon, given on 3 
April 1987, pending the hearing and determination of an 
appeal which has been instituted against that decision. 

The decision of the Commission was in the form of a 
Declaration, and it declared: 

1. That persons qualified and employed as Wall 
and Ceiling Fixers are not eligible for membership of 
the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch or the 
Building Workers Industrial Union of Australia — 
Western Australian Branch. 

2. Persons employed on the work of wall and 
ceiling fixers but excluding: 

(i) The erection of metal stud frames; 
(ii) work in metal for suspended ceilings, 

except when the ceiling is to be formed by 
acoustic tiles; and 

(iii) work of fixing materials other than 
plaster, fibrous plaster and plaster based 
fibrous plaster substitutes on walls and 
ceilings, except when such materials are to 
be wet plaster jointed 

are eligible for membership of the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch. 

3. Persons employed on the work of wall and 
ceiling fixers but excluding all forms of wet plaster 
work are eligible for membership of the Building 
Workers' Industrial Union of Australia — Western 
Australian Branch. 

The Operative Plasterers Union, to give it its short 
title, has instituted an appeal on a number of grounds 
which go to allegations of error in interpreting the 
constitution by fixing the meaning of terms as at the date 
of registration; by failing to give sufficient, or any, 
weight to various aspects of the evidence as to trade 
training in relation to that area of work, and to other 
aspects of the history of the fibrous plaster fixers and 
those engaged in similar work, and the failure to give 
sufficient weight to decisions of the Commission relevant 
to the question. The grounds also assert that the 
Commission should have held that all materials used by 
wall and ceiling fixers are materials appertaining to the 
trade or calling of plasterers, that it erred in not doing so 
and in reading down that phrase; that it should have 
found that persons employed in the wall and ceiling 
fixing industry to do any part of the wall and ceiling 
fixing work, are not employed as carpenters and are not 
eligible for membership of the respondent. 

The grounds further say that the Commission failed to 
take into account that the formation of the appellant as a 
union was an amalgamation of two existing unions 
without any expansion to the previous rules; that if the 
Commission was correct in holding that the traditional 
work of carpenters in the wall and ceiling fixing industry 
is relevant it erred in failing to apply the same principle to 
plasterers and finally, they assert that if, which is denied, 
the Commission was correct in finding that the 
respondent is entitled to enrol persons employed on that 
part of the work of wall and ceiling fixing, excluding all 
forms of wet plaster work, it erred in failing to decide 
that the appellant should represent such persons in their 
industrial interests to the exclusion of the respondent. 

The application for a stay claims that there is a serious 
issue to be tried on the appeal and, if the balance of 
convenience favours granting the stay, the applicant 
relies, in this application, on the grounds of appeal to 
which I have referred as establishing that there is a 
serious issue and that claim has been disputed by the 
Building Workers Industrial Union of Australia — 
Western Australian Branch (the BWIU) which resists the 
application and is, of course, respondent to the appeal, 
having been respondent to the original application and 
being the union in favour of which Clause 3 of the 
Declaration was made. 

The application is resisted on the grounds that there is 
no serious issue to be tried for a number of reasons. 
Firstly it is said that in respectof the third part of the 
Declaration it was an inference that was drawn by the 
learned Commissioner on the basis of overwhelming 
evidence that large numbers of carpenters perform the 
work in question and that it was the basis for an 
irresistible inference that they were accordingly entitled 
to membership of the BWIU. 

It is also said that the Commission acted in reaching its 
findings upon which the Declaration was based on 
matters of fact which there is very little prospect of 
overturning on appeal and that, in respect of the last 
ground, ground 9, which proceeds on the basis that the 
Commission was in error in failing to demark the 
industry, that was a matter of discretion and it was 
necessary to show error in the Commission failing to 
properly exercise its discretion or exercise it at all. 

I have referred in some specific way to the BWIU 
response to the argument that there is a serious issue to be 
tried. I recognise some strength in the submissions Mr 
Schapper has made but I decline to hold that there is no 
serious issue to be tried. On the contrary, it seems to me 
that is sufficiently established and it would be surprising 
if it were not having regard to the fact that the grounds of 
appeal have raised questions of construction and inter- 
pretation of other decisions and the weighing and 
application of a considerable body of evidence. 

I would be loath to hold that there was no serious room 
for argument about relevant issues going to the substance 
of the matter. I say that as distinct from the mere 
prospect of successful argument. 
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Whether the appeal is successful or not is not the 
question and nothing that is said in these proceedings is 
intended to convey any impression as to the force of the 
argument which will be raised on the appeal. It is 
sufficient to say that the issues were complex, the 
grounds are wide and I am satisfied on balance that there 
is a serious issue to be tried. That is the first of two things 
that must be satisfied in applications of this kind. 

The second factor is that I must be satisfied that the 
balance of convenience favours a stay. The nature of the 
decision in this case is such that there is some difficulty 
with that and it comes about in this way. The decision 
was a Declaration which, as Mr Schapper has pointed 
out, does not order anyone to do anything but declares 
the opinion of the Commission as to the rights of the 
respective parties in relation to wall and ceiling fixers. In 
that respect it is unlike an Order which might direct some 
person to carry out some action which could be stayed 
because in that way he, or it in the case of a union, is 
prevented from doing anything until the Full Bench has 
sat and determined the appeal. 

In this case it is clear without reference to statutory 
declarations which have been tendered, and to which I 
pay no particular attention, that in the past there has 
been some competition for membership between the 
respective unions and that probably accounts for the 
Declaration sought in the proceedings before 
Commissioner Salmon. Mr Dobson has spoken of an 
agreement between the two unions and the employers' 
group to maintain the status quo and that, I am pleased 
to hear, has been substantially honoured. The fear arises 
that armed with a Declaration in favour of one union as 
against the other, the favoured union might increase its 
efforts to recruit. Hopefully that will not occur and it 
should not occur because it is a Declaration and not an 
Order directing something to be done. It is not a 
mandatory Order. It is not an Order which prohibits 
something being done. Although it is not an injunctive 
Order but a Declaration it does express the final decision 
of the Commission related to this particular question. If 
it is stayed the decision is stayed, that is to say to all 
intents and purposes what was declared to be the position 
by the Declaration is no longer the case. We are in limbo 
until the Full Bench has an opportunity to determine 
whether Commissioner Salmon is right or wrong or that 
in some respect the Declaration should speak in different 
terms. 

It is obviously to be hoped that the status quo will be 
maintained in the meantime. The appeal has not yet been 
listed for hearing. The reason for that is that it is likely to 
occupy the Full Bench of the Commission for several 
days. Those days have not yet been allocated but it is 
likely that they will be in late May and the early part of 
June. So there is not a long period in which the parties 
have to maintain their patience. I could leave it with that 
pious hope were it not for the fact that there is a reason, I 
think, why, whatever its effect, the operation of the 
decision should be stayed. 

I think the primary argument in support of that is that 
if it is not there is likely to be prejudice to the applicant 
union, the appellant. One can hope that there will not be 
but it is possible and it is a real possibility. It is a relatively 
short period until the appeal can be heard and deter- 
mined and I have no doubt that the argument has been 
going on for a long time. 

Fundamentally the purpose of a stay is to preserve the 
position as best can be done until the determination of 
the matter and I think there are sufficient grounds in this 
case why I should accede to the application. Notwith- 
standing the very real problems which Mr Schapper has 
indicated I do not, in acknowledging the strength of 
them, accept the argument but I recognise that this is 
unlike an order of another kind the operation of which 
might normally come to be stayed, nevertheless it is a 
decision and section 49 (11) does relate to the staying of 
the operation of a decision and I think the spirit of that 
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provision is that nothing further happens in pursuit of 
the decision or to give effect to it until the matter is 
determined by the Full Bench. 

There is no question that even though it is a 
Declaration it is a decision for the purposes of section 49 
and accordingly I propose to grant the application and 
stay the operation of it. 

I was invited to, as it were, attach terms to my Order by 
way of a recommendation. I do not do that because I 
think I have had sufficient to say about the background 
and on the basis of what Mr Dobson has said and as to 
the parties' conduct in the past I am hopeful that there 
will be no serious problems in that respect. Should there 
be, then it may be that other applications may be made. 

Order accordingly. 

Mr L.A. Jackson (of Counsel) and with him Mr A.L. 
Drake-Brockman (of Counsel) appeared on behalf of the 
applicant. 

Mr D.H. Schapper (of Counsel) appeared on behalf of 
the respondent. 

Mr T. Dobson intervening on behalf of the Ceiling 
Contractors Association of Western Australia. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 374 of 1987. 

Between the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch, Applicant 
and the Building Workers Industrial Union of 
Australia — Western Australian Branch, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 14th day of April 1987 and having heard Mr L.A. 
Jackson (of Counsel) and with him Mr A.L. Drake- 
Brockman (of Counsel) on behalf of the applicant; Mr 
D.H. Schapper (of Counsel) on behalf of the respondent 
and Mr T. Dobson intervening on behalf of the Ceiling 
Contractors Association of Western Australia and 
judgment being delivered on the said 14th day of April 
1987 wherein I found that the application should be 
granted, and gave reasons therefor, it is this day, the 14th 
day of April 1987 ordered and directed that the operation 
of the decision of the Commission given on the 3rd day 
of April 1987 in matter No. 231 of 1986 be stayed 
pending the hearing and determination of appeal No. 373 
of 1987. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

PRESIDENT — 

Unions — matters dealt with 
under section 66 — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 284 of 1987. 

Between Zdravko Kostoski, Applicant and the Federated 
Engine Drivers' and Firemen's Union of Workers of 
Western Australia, Respondent. 

Before His Honour the President D.J. O'Dea. 
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Order. 
THIS MATTER having come on for hearing before me 
on the 14th day of May 1987 and having heard Mr A.M. 
Chilvers (of Counsel) on behalkf of the applicant and Mr 
K. Hubbard on behalf of the respondent and having been 
requested by the applicant to strike the application out, it 
is this day, the 14th day of May 1987 ordered that the 
application herein be struck out. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66 (2). 

Robert Gregory Newton 
and 

Eugene Leslie Fry, Branch Secretary, 
Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, 

Union of Workers. 
No. 334 of 1987. 

HIS HONOUR THE PRESIDENT D.J. O'DEA. 
Perth 16 th April 1987. 

Employee Organisation — refusal to accept membership 
subscriptions — refusal to allow attendance at 
Committee of Management meeting — rules of 
organisation — purging of register — provisions of 
rules not strictly followed — relief sought granted — 
membership reinstated. 

Reasons for Decision. 
THE PRESIDENT: This is an application pursuant to 
section 66 of the Industrial Relations Act 1979 brought 
by Robert Gregory Newton for orders or directions to 
issue against Eugene Leslie Fry the Secretary of the 
Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, Union 
of Workers (the union). The orders or directions sought 
are those which in the discretion of the President of the 
Commission are necessary to require the Secretary 
without delay to make such arrangements as are required 
to be made so as to enable the applicant to carry out his 
duties as a member of the Committee of Management. 

Upon information ascertained from the parties I 
consider the relevant facts to be as follows. The applicant 
has been, for some time, a member of the Federated 
Liquor and Allied Industries Employees Union of 
Australia which is registered federally, and a member of 
the union which is its state branch. Until 16 March 1986 
he was employed full-time by the federal organisation as 
a collector and on that date his services were terminated 
and a claim pursuant to section 29 in relation to that 
dismissal is currently proceeding before this 
Commission. Since his dismissal the applicant has not 
obtained work in an industry or calling with the union's 
constitution save for acting on one occasion as agent of 
the proprietor of the Victoria Hotel, Subiaco in 
proceedings in this Commission. On or about 29 
December 1986 the applicant made out a cheque for the 
appropriate sum and forwarded it by post to the office of 
the union in payment of due subscriptions, but the 
cheque was not received or at least was never credited. 
Subsequently on 16 March 1987 he tendered in payment 
of subscriptions a further cheque for the appropriate 
amount to the Secretary, which the secretary refused to 
accept. 

This application was issued on 1 April 1987 and having 
received notice of the application the Secretary took 
action on 8 April 1987 under the rules to cancel the name 

of the applicant from the register of members in 
accordance with rule 22.—Purging the Register which 
provides: 

The Secretary and/or Committee of Management 
shall cancel, from the register of members, the 
names of persons whose membership ceased 
because:— 

(a) of resignation, dealth, expulsion or other 
reason; 

(b) he becomes 12 months in arrears in 
payment of contributions; 

(c) ceased being employed or usually 
employed in any capacity, whether 
permanent or casual, or in connection with 
the Industry or calling as set out in rule 
4.—Constitution for a continuous period 
of six months other than Officers of the 
Union, honorary life members or the case 
of illness as proved by a doctor's 
certificate. 

The cancellation in (b) and/or (c) hereof shall not 
affect the liability for payment in full of all amounts 
incurred for contributions, dues, levies, fines or 
penalties to the date membership ceases. 

The Secretary invoked this action acting on 
information that the applicant had ceased or was not 
employed or usually employed in any capacity in 
connection with the industry or calling as set out in rule 
4.—Constitution for a continuous period of six months. 
He acted upon the basis that the applicant's eligibility for 
membership rested upon the union treating him as a 
person appointed an officer of the union for the purpose 
of eligibility and as that status ceased on termination of 
his services as a collector he was not excluded from the 
requirements under rule 22. 

It is obligatory for the Secretary or the Committee of 
Management to purge the register provided the requisite 
event which determines when membership has ceased 
according to the rules has actually occurred. In this case 
the Secretary has made up his mind that the applicant 
ceased for the requisite period to be employed or usually 
employed in the industry on the basis of information 
which he ascertained in the course of current proceedings 
arising out of the applicant's dismissal. Furthermore the 
Secretary would argue that the applicant cannot lay 
claim to any right or exclusion in favour of officers of the 
union as a result of his being dismissed from service as a 
collector. According to the Secretary it was on that basis 
and because of other recent incidents that he advised the 
applicant on 8 April 1987 that his name had been 
cancelled from the register of members. 

As I understand it the applicant is in the process of 
challenging the fairness of his dismissal and claims to 
have had sufficient employment in the industry to 
provide a foundation for eligibility. I am unable to say 
conclusively whether or not the applicant is eligible for 
membership on the little information before me, it does 
appear unlikely but it is possible that the position could 
change in the event that the Commission in the other 
proceedings saw fit to order that the applicant be re- 
employed. Those proceedings were part heard when this 
application was instituted and no step had then been 
taken to purge the applicant's name from the register. In 
the proceedings before me the applicant's financial 
standing has been sufficiently demonstrated, that is to 
say he tendered the appropriate subscription on two 
occasions although the tender was declined. 

In all the circumstances I consider the Secretary's 
action in striking the applicant's name from the register 
was peremptory and demonstrated a surplus of zeal. I 
take that view in particular because the applicant was, or 
rather is, a member of the Committee of Management 
and rule 9.—Removal of Officers and Members of 
Committee of Management guarantees a proper hearing 
before a special general meeting of the union before a 
member of the Committee of Management may be 
removed, he is to be given particulars of the charge made 
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against him at least two weeks before the special general 
meeting called to deal with his case and a two-thirds 
majority of members present is required to vote in favour 
of removal for that motion to be effective. These are 
special provisions which should be strictly followed in a 
proper case. 

In view of the foregoing I propose to grant the applica- 
tion for relief and I direct that, subject to paying 
whatever subscriptions are appropriate under the rules, 
the applicant be permitted to exercise the privileges of 
membership of the union and of the Committee of 
Management thereof unless and until he is removed from 
that position or from membership in accordance with the 
rules. In particular I direct the secretary to restore the 
name of the applicant to the register of members and 
bring to the attention of the Committee of Management 
for such action as it shall see fit the matter of the 
applicant's eligibility to remain a member of the union 
and a member of the Committee of Management. A 
minute comprising these directions will now issue and the 
parties will be entitled to speak to the same. 

Mr R.G. Newton appeared on his own behalf. 
Mr E.L. Fry appeared on his own behalf. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 334 of 1987. 

Between Robert Gregory Newton, Applicant and Eugene 
Leslie Fry, Branch Secretary, Federated Liquor and 
Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, 
Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 10th day of April 1987 and having heard Mr R.G. 
Newton on his own behalf and Mr E.L. Fry on his own 
behalf and having reserved judgment on the matter and 
judgment being delivered on the 16th day of April 1987 
wherein I found that the application should be granted 
and gave reasons therefor, it is this day, the 16th day of 
April 1987 ordered and directed that:— 

1. Subject to the payment of whatever subscrip- 
tions are appropriate under the rules of the 
Federated Liquor and Allied Industries Employees 
Union of Australia, Western Australian Branch, 
Union of Workers, the applicant be permitted to 
exercise the privileges of membership of such union 
and of the Committee of Management thereof 
unless and until he is removed from that position or 
from membership in accordance with the rules; and 

2. That the Secretary restore the name of the 
applicant to the register of members of the union 
and bring to the attention of the Committee of 
Management for such action as it shall see fit the 
matter of the applicant's eligibility to remain a 
member of the union and a member of the 
Committee of Management. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66 (2). 

Alan Barry Wells 
and 

West Australian Psychiatric Nurses' Association 
(Union of Workers). 

No. 213 of 1987. 

HIS HONOUR THE PRESIDENT D.J. O'DEA. 
Perth 22nd April 1987. 

Employee Organisation — election inquiry — irregularity 
— election declared void — new election ordered. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Alan Barry 
Wells, pursuant to section 66 of the Industrial Relations 
Act 1979, for an inquiry into an election for the position 
of secretary/treasurer of the West Australian Psychiatric 
Nurses' Association (Union of Workers), the poll for 
which closed at 9.30 a.m. on Wednesday 25 February 
1987, resulting in a narrow victory for Robert Geoffrey 
Pike who was the incumbent secretary/treasurer, over 
his opponent Arthur Pratt. About 40 per cent of the 
financial membership voted in the poll and out of 302 
formal votes distribution in favour of the candidates was 
155 to 147. The applicant is a financial member of the 
Association and on the basis of his application was that 
irregularities occurred in that eight members did not 
receive ballot papers, five members did not receive them 
until it was too late to record a vote, and a further 
member failed to vote because he was misinformed by a 
circular from the Association that the ballot closed at 12 
midday instead of 9.30 a.m. (see Exhibit 2). As a result 
those members were disenfranchised. 

The ballot was by postal ballot pursuant to section 69 
of the Act by an officer holding office under the 
Electoral Act 1907. The electoral roll was provided by the 
secretary/treasurer from the register of members which 
is kept by him pursuant to rule 33 of the rules of the 
Association which rule also requires members to notify in 
writing changes of address. 

It is evident that in a number of relevant cases current 
addresses do not appear on the electoral roll. The 
following financial members attested by statutory 
declaration tendered in evidence, which evidence I 
accept, that they did not receive ballot papers, or in some 
cases did not receive ballot papers until after closure of 
the poll. In all but two cases those members expressed 
their intention to vote for the unsuccessful candidate: 

Michael Manson 
Ellen Patricia Matthews 
Michael Kevin Redknap 
Mary Elizabeth Parke 
Rosalie Ann Hill 
Hilary Anne Plumb 
Evan Hendrik Ubels 
Theresa-Lee Wilson 

In each of these cases the current address of the 
member is different from that shown in the register of 
members and consequently on the electoral roll. Further 
ballot papers were redirected to the members at their 
correct address in the case of four of those members but 
the ballot papers were not received or were not received 
in time. 

A further financial member, Margit Hall who attested 
that she did not receive a ballot paper and Derek 
Jackson, who attested that his ballot paper arrived 
during the first week of March, well after the closure of 
the ballot, each currently live at the address shown on the 
register and hence on the electoral roll, as does Graham 
Hugh Jones who gave sworn evidence that he did not 
receive a ballot paper until 12.30 p.m. on the day of the 
closure of the ballot, and that he intended to vote for the 
unsuccessful candidate. The member's membership 
card, in this particular case, for some unexplained 
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reason, was placed on the non-members drawer along 
with the cards of three other members, namely Yvette 
Alves-Veira, Marian Jane Chinnery and Sharon Wilson. 
None of these last named members made declarations or 
gave oral evidence but according to the applicant's 
assertion they too did not receive ballot papers thought 
they are financial members and since I have been 
informed that their cards were found in the non-member 
drawer I assume that they did not, in fact, receive ballot 
papers. 

A further member Ethel Lamers gave evidence before 
me that she did not receive a ballot paper and although 
her current address is not that shown on the register of 
members that is not her fault since she advised a change 
of address as long ago as 1 August 1985 in a letter in 
which she complained to the secretary/treasurer of not 
receiving a ballot paper in respect of a referendum for a 
38 hour roster (see Exhibit 7). 

Mr Jones, whom I mentioned earlier, also referred to 
"quite a few" members who complained in general 
conversation that they did not receive ballot papers or 
received them too late. I accept what he said but I can 
place little reliance on such general comment. He also 
explained his opinion that morale of some members was 
affected because they felt they had been disenfranchised. 
Mr Jones himself complained to the president Mary 
Lawrence that he had not received a ballot paper by 20 
February 1987. It was she who phoned the electoral 
office about the matter on his behalf and on behalf of 
other members. She gave evidence before me and stated 
that members had approached her as president and they 
were concerned about not receiving ballot papers. She 
could not recall how many there were but she estimated 
"10 to 12 altogether". She noted that there was "a lot of 
controversy" amongst members because of members not 
receiving ballot papers or getting them too late to vote, 
people speculated that if everybody had voted the 
election result might have been different. I accept her 
evidence so far as it goes though it is confined principally 
to her impression gathered from general conversations 
with others. 

Mr Pike, the secretary/treasurer, explained to me the 
method of a card system which was adopted for the 
purposes of the Association's register of members. He 
explained that the office of the Association had moved a 
number of times in recent years being at one time part of 
a joint unions organisation sharing office arrangements, 
at that time he says he closely supervised the membership 
rolls and records. Later the Association moved to offices 
shared with another union, the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. At that time the general 
administration including the maintenance of the 
membership records was, by arrangment, carried on 
through that union's office and the list of members was 
transferred to a computer listing on that union's 
computer. During that period all correspondent was 
received and dealt with by the staff of that union and the 
secretary/treasurer had little contact with the 
maintenance of the register of members. About a year 
ago that arrangement ceased and the membership record 
was maintained by an experienced person engaged for 
that purpose who took the records from the office of the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch to 
another place set up for the purpose where she undertook 
the maintenance of the register and recorded resignations 
and retirements received through the mail. She also did 
the Association's bookkeeping. In June 1986 the 
Association moved to its present address at the Labor 
Centre, 82 Beaufort Street and in October Katrina 
Liddell was employed at the office of the Association 
and, although the membership records were not in her 
custody, she was required to add on and remove names 
from the membership list by reference to a system of 
computer print outs and information from employers 
making deductions of subscriptions from the wages of 
members. 
54421—3 

On 29 January 1987 the membership cards were 
delivered to the Association's office and Miss Liddell 
reorganised the cards alphabetically and typed from the 
cards the names and addresses of the members and the 
result of her efforts in due course comprised the roll that 
was delivered to the electoral office. 

Mr Pike explained that a circular was prepared and 
delivered to the notice board in each workplace drawing 
the attention of members to the election and asking them 
to contact the Returning Office at his address if they had 
not received a ballot paper. The circular mistakenly 
contained the information that all ballot papers must be 
returned by 12 midday on 25 February 1987 although in 
fact the time for closure of the poll was 9.30 a.m. (see 
Exhibit 2). For the purpose of checking the position 
regarding persons named in the application as having 
been members who had not received ballot papers, or 
had received them too late to vote, Mr Pike prepared a 
comparison of actual addresses and those shown on the 
roll. The information thus provided reflected in 
substance the position as I have earlier observed in 
respect of those particular members, and I do not 
propose to repeat the details. 

Mr Pike attributed a good deal of the trouble to the 
Association's having changed office a short time before 
the election. He claimed that he and the staff of the 
Association made every endeavour to correct any 
mistakes that they became aware of and he denied that 
there was any deliberate attempt to mislead members in 
respect of the time of the closure of the voting as advised. 
He told me that he visited many workplaces publicising 
the election and encouraging members to vote. It seems 
that about a dozen members contacted the Returning 
Officer in order to obtain a ballot by redirection. 

I accept that the misinformation as to the time of 
closure of the ballot was not intentional. I cannot 
understand, and it is not possible to discover why, ballot 
papers were not sent or not sent out in time to financial 
members whose current address corresponds with that 
on the list prepared from the register of members, that is, 
on the roll. Nor can I understand why the record cards of 
financial members were not in their proper place within 
the record system and how they came to be put into a 
non-members drawer. There is no basis on which I can 
conclude that ballot papers were deliberately not directed 
to certain members or were not directed in sufficient time 
to enable them to record a vote, but a significant number 
of financial members were affected adversely on the 
occasion of this election and it is to be hoped that for 
future elections an accurate and reliable roll can be 
provided. 

For the purposes of the Act: 
"irregularity", in relation to an election for an 

office, includes a breach of the rules of an organisa- 
tion, and any act, omission, or other means by 
which the full and free recording of votes, by 
persons entitled to record votes, and by no other 
persons, or a correct assertainment or declaration of 
the results of the voting is, or is attempted to be, 
prevented or hindered; 

I have no doubt that there was an irregularity within 
the meaning of the Act in the failure to provide ballot 
papers within time to those who were financial members 
whose current addresses were on record. That accounts 
for at least six persons and there are possibly others. I 
tend to think that there was also an irregularity in the 
failure to maintain an accurate register of members so as 
to provide the Returning Officer with a reliable record of 
those entitled to vote. Even if this is not so I think it 
would be unsafe in the circumstances to allow the 
election result to stand because of the closeness of the 
result, the small return of the poll and, in particular the 
significant number of financial members who have in one 
way or another recorded the fact that they failed to 
receive a ballot paper or to receive one within time and 
expressed an intention to vote for the unsuccessful 
candidate. I propose therefore to grant the application 
for a fresh election for the position of secretary/ 
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treasurer. The election should be conducted in accor- 
dance with the rules as soon as an accurate roll of eligible 
members can be compiled. If it be necessary the applicant 
or the secretary/treasurer may apply for further 
directions in respect of this order. 

Order accordingly. 

Mr A.B. Wells appeared on his own behalf. 
Mr R.G. Pike appeared on behalf of the respondent. 
Mr P.R. McDonagh, Returning Officer, appeared on 

his own behalf. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 213 of 1987. 

Between Alan Barry Wells, Applicant and West 
Australian Psychiatric Nurses' Association (Union 
of Workers), Respondent. 

Before His Honour the President D.J. O'Dea. 

Order. 
THIS MATTER having come on for hearing before me 
on the 13th day of April 1987 and having heard Mr A.B. 
Wells on his own behalf, Mr R.G. Pike on behalf of the 
respondent and Mr P.R. McDonagh, Returning Officer, 
on his own behalf and having reserved judgment on the 
matter and judgment being delivered on the 22nd day of 
April 1987 wherein I found that the application should be 
granted and gave reasons therefor, it is this day, the 22nd 
day of April 1987 ordered that:— 

1. The election for the position of secretary/ 
treasurer of the respondent union, the result of 
which was declared on the 25th day of February 
1987 be declared void; and 

2. There be a fresh election for the position which 
should be conducted in accordance with the 
registered rules of the respondent union as soon as 
an accurate roll of eligible members can be 
compiled. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

DECLARATIONS MADE 
UNDER SECTION 34 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application pursuant to Section 29 for 

declaration of Commission. 

Operative Plasterers and Plaster Workers Federation 
of Australia (Industrial Union of Workers) 

Western Australian Branch 
and 

Building Workers Industrial Union of Australia 
— Western Australian Branch. 

No. 231 of 1986. 

NO AWARD. 

Building Trades Employees Building Industry 

COMMISSIONER O.K. SALMON. 
Perth 17th day of March 1987 

Interunion dispute — demarcation — building trades 
employees — wall and ceiling fixers and carpenters 
— eligibility for membership declared. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Operative Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch, for a declaration concerning the 
construction of its constitution rule. The declaration 
sought and a brief reference to a dispute with the 
Western Australian Carpenters' and Joiners', Brick- 
layers' and Stoneworkers' Industrial Union of Workers 
(now the Building Workers' Industrial Union — BWIU) 
that gave rise to the application are set out in the 
accompanying schedule. The text of which I reproduce in 
full:— 

Schedule. 
Whereas a dispute has arisen as regards the industrial 

representation of workers employed by Wood 
Constructions and engaged in wall and ceiling fixing, 
including the installation of mouldings and the flushing 
of ceilings and cornices at the Commercial Hotel site, 
High Street, Fremantle, the Operative Plasterers and 
Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch seeks the 
following declarations:— 

1. That on a proper construction of the rules of 
the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Autralian Branch it is entitled to 
enrol as members wall and ceiling fixers; 

2. That on a proper construction of the rules of 
the Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers it is not entitled to enrol as members wall 
and ceiling fixers; and 

3. That the Operative Plasterers and Plaster 
Workers Federation of Australia (Industrial Union 
of Workers) Western Australian Branch is entitled 
to represent, in their industrial interests, persons 
employed or usually employed as wall and ceiling 
fixers and is entitled to represent such persons to the 
exclusion of the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers. 

The Western Australian Carpenters and Joiners, 
Bricklayers and Stoneworkers Industrial Union of 
Workers disputes the above claim. 

A reply to this claim and a counter claim was duly 
lodged by the respondent union. The reply contained 
details of events alleged to have taken place on certain 
days in February and March 1986 on several construction 
projects over the installation of mouldings, cornices, 
walls and ceilings using gyprock (a composite product of 
plaster and paper used as a fibrous plaster sheet 
substitute). The reply also asserted that "carpenter 
members of the respondent have for many years 
constructed and installed waU and ceiling frames and 
grids and fixed or placed gyprock, plaster board, 
acoustic tiles and other materials thereto. From time to 
time they have also wet flushed the same. Members of the 
applicant have also fixed or placed the said materials to 
wall and ceiling frames and grids and wet flushed the 
same. The custom and practice has been that the 
employer decides whether to use carpenters or 
plasterers". In its counter claim the respondent sought 
orders and declarations in the following terms:— 

(a) The work of construction and installation of 
wall and ceiling frames and grids is the work of and 
shaU be performed exclusively by carpenters. 

(b) The work of fixing gyprock, plaster board, 
accoustic tiles and similar materials where the same 
are not finished by wet flushing is the work of and 
shall be performed exclusively by carpenters. 

(c) The work of fixing gyprock, plaster board, 
accoustic tiles and similar materials where the same 
are finished by wet flushing is work which may be 
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performed by either carpenters or plasterers or wall 
and ceiling fixers, or any combination thereof 
according to the wish of the employer. 

(d) The work of wet flushing fixed gyprock, 
plaster board, accoustic tiles and similar materials is 
work which may be performed by either carpenters 
or plasterers or wall and ceiling fixers, or any 
combination thereof according to the wish of the 
employer. 

(e) The applicants cease forthwith all forms of 
industrial action in respect of this matter and return 
to the performance of their normal work if members 
of the respondent comply with their contracts of 
service and carry out such work as they may be 
directed by their employer. 

(g) The official servants and agents of the appli- 
cant be restrained from advising, encouraging, 
inciting, instructing, aiding, abetting or exhorting 
any members of the respondent to take industrial 
action in respect of this matter. 

(h) The actions of the members of the respondent 
in imposing a variety of bans in respect of this 
matter was and is unlawful, unreasonable and 
unwarranted. 

(i) Such further or other relief, orders or 
declaration as the Commission may think fit. 

In the course of the proceedings the respondent was 
granted leave to modify its claim and it now seeks a 
declaration only, stating that wall and ceiling fixers 
employed on the work of wall and ceiling fixing are not 
eligible for membership of either the applicant or the 
respondent; that carpenters employed upon the work of 
wall and ceiling fixing are eligible for membership of the 
respondent and ineligible for membership of the 
applicant; and that plasterers employed upon the work 
of wall and ceiling fixing are eligible for membership of 
the respondent. 

Leave to intervene in the proceedings was granted to 
the Wall and Ceiling Contractors Association. The 
Association did not support the claims of either union, 
rather it wished to emphasise that it was not really 
concerned about anything other than being able to 
employ persons who were most competent in the per- 
formance of wall and ceiling fixing irrespective of their 
trade training, or their union membership. The 
Association called no witnesses however, the evidence of 
one witness called by the applicant was consistent with 
the point made and this evidence has been of assistance 
to me in understanding the Association's point of view. I 
was also asked to have particular regard to the fact that 
some of the Association's members are concerned with 
the Federal Award. Finally, a request was made that if 
my decision was to favour one union over the other I 
should take steps to ensure that changes come about 
gradually so that the least inconvenience will be caused 
for the Association's members. I think the proper view of 
the intervenor's case is that it asks me to leave things 
unchanged. 

Whereas the applicant in this case claims the right to 
enrol as members persons employed as wall and ceiling 
fixers to the exclusion of the respondent, the respondent 
makes no claim to being able to enrol persons so 
employed, but it asserts that the applicant in fact has no 
such rights of enrolment either. Therefore it is not a 
question of deciding the right to enrol wall and ceiling 
fixers as between two claimants but only as to one of 
them, the applicant. Accordingly, it is the applicant's 
constitution rule that I should turn to first in order to 
determine the most fundamental of all of the issues 
before me. 

The essence of the applicant's case concerning its 
constitutional rights is encapsulated in two brief passages 
from Mr Jackson's closing address. He said that "The 
wall and ceiling fixing is a development of the trade of 
fibrous plastering. The development being due to the 
introduction of different construction methods of walls 
and ceilings, and the products fixed. There was a 

development in Western Australia . . . from fibrous 
plastering work into wall and ceiling fixing. The trade 
itself is part of the plastering trade. All of the 
documentation indicated that it was part of the fibrous 
plastering trade and a development of that". He then 
went on to address the problem confronting the 
applicant arising from the limiting content of its 
constitutional rule. He said "Of course union rules are to 
be interpreted on the basis of allowing for such 
developments. The fact that there is within the 
applicant's rules no excess wording 'wall and ceiling 
fixer' does not mean for a moment that they are not 
entitled to enrol persons employed as such." 

In the latter connection, Mr Jackson had earlier cited 
the majority decision of the High Court in re Williams; 
ex parts Australian Building Construction Employees 
and Builders Labourers Federation [Vol 57 (1983) ALJR 
38] and also the decision of Mason J. in R v. Cohen and 
Others; ex parte Motor Accident Insurance Board (27 
ALR 263). To these decisions he then added the decision 
of the Full Bench of the Federal Court in Co-operative 
Bulk Handling Ltd v. Australian Workers' Union 
Western Australian Branch Industrial Union of Workers 
and Waterside Workers Federation of Australia (32 ALR 
541) as an authority referred to by the Full Bench of the 
Western Australian Industrial Relations Commission in 
the matter of an application by the Brewery Employees 
Industrial Union of Workers of Western Australia for 
alteration of Rule 3.—Constitution of its registered rules 
(66 WAIG 1017). 

At this stage it will be helpful if I reproduce in full the 
text of the applicant's constitution rule and in doing so I 
mention that it was emphasised in the closing of the 
applicant's case that reliance was placed on rule 3 (a) 
rather than rule 3 (b) as the basis of the argument 
concerning the applicant's right to enrol persons 
employed as wall and ceiling fixers. 

Rule 3.—Constitution. 
The union may admit to membership an 

unlimited number of persons employed or usually 
employed as 

(a) Plasterers — the work of a plasterer shall 
mean and be deemed to be, all internal and 
external plastering, and cementing, 
including rendering with all forms of 
plaster, asbestos fibre, finishing all kinds 
of plaster and plastic accoustic work, 
waterproofing work in cement, plaster or 
patent materials, by manual or mechanical 
means, including wood lathing and metal 
lathing, or any similar substitute that may 
be used as a ground for plaster work, such 
as sackett board; the fixing of plain and 
ornamental tiles on walls and floors; the 
fixing of fibrous plaster or any other kind 
of plaster required to be finished off with 
plastered joints; the topdressing of all 
concrete work finished in cement also 
cement floors, walls and ceilings, rough 
cast; and fixing plaster, cement, or patent 
plaster ornaments; and in the use of any 
materials appertaining to the trade or 
calling of plasterers. 
Provided that no person who is or is 
eligible to be a member of the Operative 
Plasterers and Decorators Union of 
Australia, Western Australian Branch, 
Union of Workers as at 26 July 1940 shall 
be eligible to be a member of this union. 

(b) Fibrous Plaster Workers — Persons 
engaged in — 

(i) Architectural modelling; 
(ii) The manufacture of architectural 

ornaments of plaster and fibrous 
plaster; 

(iii) The manufacture of fibrous plaster 
goods; 
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(iv) The fixing of manufactured plaster 
goods and fibrous plaster columns 
and accoustic tiles and the fixing of 
fibrous plaster on the walls and/or 
ceilings of buildings; 

(v) The preparation of designs and 
groundwork and the making of 
models and/or moulds whether of 
gelatine, plaster, wax, rubber or 
cement subject to the making of 
such models and/or moulds being 
incidental to the fibrous plaster 
industry; 

(vi) Any phase or phases of items (i) to 
(v) inclusive. 

(c) Manufactured Cement Goods Workers — 
Persons engaged in — 

(i) Architectural modelling; 
(ii) The manufacture of architectural 

ornaments of cement; 
(hi) The manufacture of portable 

articles of reinforced cement or 
concrete, cement pressed works, 
baths, wash tubs, troughs, sinks, 
pillars, ornaments and other 
miscellaneous goods including 
floor beams, partition blocks, 
lintels, corniches and ballasters, 
but excluding the manufacture of 
cement bricks, pipes and/or build- 
ing blocks, except where such work 
is performed in the establishment 
of manufacturers of fibrous 
plaster, plaster and/or cement 
goods and excluding workers 
employed by the Fremantle 
Harbour Trust and the Minister 
controlling harbours and rivers. 

(iv) The manufacture of cast stone and 
terrazzo where such work is per- 
formed in the establishments of 
manufacturers of fibrous plaster, 
plaster/or cement goods. 

(v) Any phase or phases of items (i) to 
(iv) inclusive. 

(d) Plaster Mill Workers — Persons engaged 
in the manufacture of Plaster of Paris. 

(e) And all other persons whether employees 
in the foregoing trade, or business or not 
as have been appointed officers of the 
Union. 
Provided that no person shall be a member 
(except as an Honorary Member) who is 
not a worker within the meaning of the 
Act. 

(f) The Union may admit to membership any 
person who is eligible in accordance with 
paragraphs (a) to (e) hereof, and who 
exercises his calling or vocation or who 
resides in the State of Western Australia. 

This rule is merely the addition of the constitution 
rules of two unions that amalgamated in 1964 to form the 
applicant union. These unions were the Perth Western 
Australia Sheet Fibrous Plaster and Plaster Modellers' 
and Cement Goods Manufacturers Employees' 
Industrial Union of Workers, registered in 1924 (Fibrous 
Plasterers) and the Western Australian Society of 
Operative Plasterers' Industrial Union of Workers, 
registered in 1926 (Operative Plasterers). 

I was invited to approach the issue of the applicant's 
constitutional rights by answering first of all the 
question: What is a wall and ceiling fixer? With respect, I 
have decided against taking this course. Since the 
applicant is the Operative Plasterers' and Plaster 
Workers' Union, I think the appropriate threshold 
question is: What are plasterers and fibrous plaster 

workers according to the words used in the constitution 
rule? The answer to this question depends upon the facts 
disclosed by the record as well as the evidence of the 
witnesses, more especially, in my opinion, those 
witnesses who spoke about fibrous plaster work develop- 
ments occurring before 1964. However, I will come to the 
constitution rule later. First of all, I will deal with the 
points arising from the various authorities cited in 
connection with rules for interpretation. 

In the Builders' Labourers' case (57 ALJR 38) a 
majority of the High Court said:— 

The eligibility provisions in the rules of a 
registered organisation of employees serve the 
function of defining the general area or areas of 
industry or industrial pursuit from which members 
can legitimately be drawn and with which the 
organisation can legitimately be concerned [see Reg 
v. Dunlop Rubber Australia Ltd; exparle Federated 
Miscellaneous Workers' Union of Australia (1957), 
97 CLR 71 at page 87; Reg v. Clarkson; ex parte . 
Victorian Employers Federation (1973), 131 CLR 
lOOatpp. Ill and 133; Co-operative Bulk Handling 
Ltd v. Waterside Workers Federation of Australia 
(1980), 49 FLR 355 at pp. 357-358], Since such 
eligibility provisions constitute a reference point for 
courts, commissions, employers, employees and 
other organisations in determining or ascertaining 
an organisation's proper coverage and field of 
operation they must be construed objectively [see 
Reg v. Aird; ex parte Australian Workers' Union 
(1973, above at p. 659; Reg v. Cohen; ex parte 
Motor Accidents Insurance Board 1979), 53 ALJR 
719 at pp. 720 and 723], In so construing them, 
however, it is permissable to pay regard to any 
common understanding among people concerned 
with relevant industries and particularly with 
industrial matters of the ordinary application of the 
words used and to take account of evidence of that 
common understanding furnished by the previous 
use of the words in the relevant organisation's rules 
and in statutory provisions, decisions, determina- 
tions, awards, reports and other papers concerned 
with the relevant industry or industries [see for 
example Rex v. Hickman; ex parte Fox and Clinton 
(1945), 70 CLR 598, at p. 613; Reg v. Aird; ex parte 
Australian Workers' Union above at p. 659]. 

It was put to me that the sentiments expressed in that 
passage applied equally to the construction of all union 
rules whether the unions be federal or state registered and 
that they allowed me to "roam fairly wide" when 
construing the applicant's rules. 

Perhaps the first observation I should make is that the 
passage cited is part of a decision of the High Court in 
which the majority refused to interpret the eligibility rule 
in a way that required that the words used be given more 
than their ordinary meaning. Obviously there are limits 
to how far one may "roam" and it is just as important to 
have regard for the opening words in the passage as it is 
to have regard for those that may appear to support the 
applicant's construction of its own constitutional rule. 

Secondly, I observe that the majority cited the decision 
of the Court in Reg v. Aird; ex parte Australian Workers' 
Union (1973) and also the decision of the Full Bench of 
the Federal Court in Co-operative Bulk Handling Ltd v. 
Waterside Workers Federation (1980). 

In its decision, the Federal Court, it is important to 
add, reproduced a passage from the decision of the Chief 
Justice in Reg v. Aird (129 CLR 654 at 659). That passage 
appears to provide a rationale for the genersous 
approach to interpreting union constitution rules. A very 
substantial part of the rationale was that the rule under 
consideration was more likely than not framed "by 
union officials more familiar with the practical affairs of 
industry than with the niceties or subtle nuances of 
language". But it does not follow that in each case 
drafting by union officials means a constitution rule 
loosely framed. It is also true that union officials have 
always understood that membership rules are necessarily 
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limiting propositions. Surely, then, the probability will 
be that constitution rules will be framed to express what 
their authors believe is the outer limit of the particular 
union's rights to enrol employees from a given vocation 
or industry. Moreover, the practice adopted by the 
registering authority in Western Australia has for many 
years been that a change in a union's constitution rule 
amounts to the registration of a new union; therefore, a 
decision taken by a union to alter its constitution rule is 
an important event demanding careful drafting lest what 
is produced does not stand up to scrutiny by other unions 
able to raise objections to constitutional rule changes and 
anxious to ensure that their own interests are protected. 
Alterations to membership rules are subject to statutory 
requirements and the steps that must be followed by 
unions are strictly administered. The point is that 
recently changed constitution rules should be taken as a 
reliable expression of their framers' intentions and the 
more so when there is a reliable record of their develop- 
ment available to be consulted. 

All of the foregoing has particular relevance to the 
applicant which is a union formed by amalgamating two 
registered unions in 1964. Amalgamation of unions was a 
process especially prescribed in section 10 of the 
Industrial Arbitration Act 1912-63. By virtue of these 
provisions any two or more industrial unions in the same 
industry or related industries could apply to the 
Commission for registration as one union. On the 
registration as an industrial union, the registration of 
every union affected was deemed to be cancelled and all 
the property, rights, duties and obligations whatever 
vested in or imposed on the unions affected became 
vested in or imposed on the new union. 

In the Furniture Trades' case (65 WAIG 2300) I had to 
decide whether the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial Union 
(the respondent's forerunner) was entitled to enrol 
persons qualified and employed as cabinetmakers. In 
deciding against that particular union I was guided by the 
unanimous decision of the Western Australian Industrial 
Appeals Court in Transport Workers Union v. 
Hamersley Iron Pty Ltd and Australian Workers Union 
(53 WAIG 1103 at 1105):— 

The rules of a registered industrial union can only 
be changed in the manner prescribed by the statute 
and the rules as registered from time to time are the 
final and only expression of them. It may be that 
such rules are in the true sense ambiguous. It is then 
permissable to have regard for subsequent conduct 
to resolve the ambiguity. 

With respect, I find no inconsistency between the 
statements of the members of the Western Australian 
Industrial Appeals Court and those of the other Courts 
referred to in these reasons. Scope for a generous 
approach to the construction of a union's membership 
rule exists when the rule is in a true sense ambiguous. 

Finally on this aspect of the case, I find support for 
what I have just said in the decision of the Full Bench of 
the Western Australian Industrial Relations Commission 
in the Brewery case 1965 (65 WAIG 769). I was referred 
to the Full Bench decision in the second Brewery case (66 
WAIG 1017). The decision in the second of these cases is 
really a sequel to the first decision. The following passage 
from the first decision reflects the statement of the 
Industrial Appeals Court in the Transport Workers' 
case. 

It is permissable where a construction rule is in the 
true sense ambiguous to have regard for the 
subsequent conduct to resolve the ambiguity. If 
there was any relevance in the evidence led as to past 
practice it seems to us it could only be as an aid to 
understanding the meaning of the expression ... in 
the rule. 

I find nothing in the decision of the Full Bench in the 
second Brewery case to indicate that the decision of the 
Industrial Appeals Court has been departed from; 
rather, I suggest that the approach taken towards the 
construction of the AMWSU membership rule was to 

avoid an absurd and unjust result; and the decisions cited 
by the Full Bench together with other rules of 
construction permitted that course to be followed. 

At an early stage in the proceedings I mentioned that it 
was likely that I would examine the applicant's 
registration file and the registration file of its pre- 
decessors. Later I advised the parties that I had examined 
the transcript of proceedings before the court of 
arbitration in connection with the making of the first 
award for plasterers in Western Australia in 1929.1 also 
mentioned a decision of Webb C. in a case concerning an 
award for carpenters in the federal jurisdiction made in 
1961. This was not a matter raised before me by either 
union, however I thought it would assist me. I thought 
that it fell into the category of things outside the record 
and that I should allow the parties to address me on it 
pursuant to section 26 (3) should they wish to do so. I 
refer to these things now because they have influenced 
my findings. 

It was impressed upon me as part of the applicant's 
case that a common understanding about the division of 
work between trades was a fact of considerable 
importance in deciding questions of constitutional 
coverage. In this respect, I was urged to pay regard to the 
definition of "plasterer" contained in the Building 
Trades Award No. 31 of 1966 and the Building Trades 
(Construction) Award No. 14 of 1978. I share the 
applicant's opinion about the importance of award 
definitions as valuable guides to common under- 
standings. However, I believe that common under- 
standings are far better appreciated in the total historical 
context and, with this in mind, I have consulted the 
reports from 1929 in order to determine what develop- 
ments, if any, have taken place in connection with award 
definitions over the intervening years. 

I have already said that the first award of the Court of 
Arbitration to regulate wages and working conditions for 
plasterers in Western Australia was made in 1929 (10 
WAIG 312). I glean from the transcript of proceedings in 
that case that there was a privately arbitrated award that 
had been in existence for a number of years, but there is 
nothing available about its terms and I will say no more 
about it. 

The claims and counter claims before the Court in 
1929 and the recorded evidence reveal that the definition 
of plastering work was an issue in dispute of some 
moment. The dispute was not related to those aspects of 
the work where plaster was the material used but to the 
cement using aspects of it. However, submissions were 
made and evidence was called to explain a demarcation 
agreement between plasterers and carpenters. Evidence 
was also given about the increasing involvement of 
fibrous plaster fixers in the cottage building section of 
the building industry. Lathing was also explained. The 
Court was told that lathing was done by plasterers and by 
lathers employed on contract. Contract lathing was 
traditional and not opposed by plasterers. In any event 
lathers were a disappearing lot. Lathing material was 
wood or metal. Wooden laths were of pine or jarrah. 
Pine laths were imported and expensive, jarrah laths had 
a propensity to crack after the plaster had set. Metal laths 
were six feet by three feet sheets of half inch mesh 
attached to wooden stud walls and ceiling joists, these 
walls and joists being the work of carpenters. Another 
kind of metal lath was a mesh product known as hy-rib. 
This type of lathing had no application in cottage work 
and was used for constructing internal walls in 
commercial buildings. Metal rods were installed from 
floor to ceiling along the line of the wall to be erected at 
distances equal to the width of the hy-rib mesh. The mesh 
panels were attached to the ceiling and the floor and 
wired along their edges to the metal rods. Wooden door 
frames were held upright by braces and the mesh was 
attached directly to the frames. Door frames and the 
metal rods were installed by carpenters. The rest of the 
work to complete the walls was done by plasterers. 

The evidence also reveals that fibrous plaster fixers 
were first employed in the manufacture of fibrous plaster 
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sheets, but as fibrous plaster became popular for reasons 
of cost these employees became on-site fixers of the 
products they made. Solid plasterers had no objection to 
fixers working on site because they considered them to be 
plasterers and it was thought that an amalgamation of 
the two unions was only a matter of time. 

There are three factors of importance that can be 
reasonably extracted from the evidence in the 1929 case. 
All of them contributing to a better understanding of the 
applicant's membership rule. First, apart from its cost 
advantages, the attractiveness of fibrous plaster sheet as 
a suitable material for internal walls and ceilings was its 
inherent stiffness. This property always provided 
potential for rendering lathing obsolete, but not stud 
walls. Fibre was a lathing for plaster superceding 
traditional lathing, but fibrous plaster sheets were fixed 
on stud walls and ceiling joists. 

Second, by reason of installing door frames and by 
agreement between the unions concerned, the steel rods 
to which the mesh laths were attached, carpenters were 
involved in the erection of non-load bearing composite 
walls when the definition of plastering work was under 
consideration by the Court of Arbitration. 

Third, the on site work of fibrous plasterers was 
limited to fixing the products they manufactured in 
plaster modelling works. 

By decision of the Court a definition of plastering 
work was inserted in the award (10 WAIG 315). That 
definition is reproduced here along with the original 
constitution rule of the Society of Operative Plasterers so 
that comparisons can be made with the modern 
definition of "plasterer" in the building trades awards 
(57 WAIG 1203 at 1206 and 65 WAIG 1490 at 1493). 

Rule 3.—Constitution. 
The union may admit to membership an 

unlimited number of persons employed or usually 
employed as plasterers and the work of a plasterer 
shall mean and be deemed to be all internal and 
external plastering and cementing, including wood 
lathing and metal lathing, or any similar substitute 
that may be used as a ground for plaster work such 
as sackett board; the fixing of plain and ornamental 
tiles on walls and floors; the fixing of fibrous plaster 
or any other kind of plaster required to be finished 
off with plaster joints; and topdressing of all 
concrete work finished in cement also cement 
floors, walls and ceilings, rough cast; and fixing 
plaster, cement, or patent plaster ornaments and in 
the use of any materials appertaining to the trade or 
calling of plasterers. Every person admitted shall be 
a worker within the meaning of the Industrial 
Arbitration Act 1912-25 and not less than 14 years 
of age. 
Award Clause 7.—Definition of Plastering Work. 

Plastering work shall mean and be deemed to 
be — 

(a) All internal and external plastering and 
cementing; 

(b) Wood lathing (except where work done by 
recognised lathers) and metal lathing or 
any similar or other substitute such as 
sackett board, which may be used as a 
ground for plastering work; 

(c) The fixing of pre-cast plaster or any other 
kind of plaster required to be finished off 
with plastered joints; 

(d) Plastering in sewers, septic tanks, water 
tanks and cooling chambers; 

(e) Also the following work where such work 
is done by workers engaged or employed as 
plasterers; 

(i) Fixing of plain and ornamental tiles 
on walls and floors; 

(ii) Topdressing of concrete work 
finished in cement or granolithic; 

(iii) Fancy paving. 

The following work is not included in the foregoing 
definition: 

(i) Work now usually done by workers in fibrous 
plaster or authorised to be done by workers 
under any other award or industrial agreement; 

(ii) Work done by plumbers. 
The similarity between the constitution rule and the 

award definition makes it more likely than not that the 
Court based the award definition substantially on the 
constitution rule. However, perhaps of greater interest is 
that in terms relating to plaster work, distinct from 
cement work, the definitions in the 1929 award and the 
modem awards are essentially the same. I will return to 
this point. 

It will be seen that the 1929 definition excluded "work 
now usually done by workers in fibrous plaster". By 
1938 this exclusion was deleted. Given the attitude of 
operative plasterers towards fibrous plasters in 1929, the 
most likely explanation for deleting the exclusion was the 
advent of the first award for fibrous plasterers in 1936 (17 
WAIG 24). This award contained a classification of fixer 
but the worker was not defined, nevertheless this award 
meant that the exclusion for fibrous plasterers contained 
in the 1929 award was unnecessary. 

It is a matter of some importance that the 
constitutional rule of the Fibrous Plasterers Union was 
totally recast in 1949 (29 WAIG 654). Originally 
membership of this union consisted of 

... an unlimited number of persons employed or 
usually employed in the making or manufacture of 
sheet fibrous plaster and plaster modelling and 
cement troughs, baths and cisterns and cement 
goods, and every person becoming a member . . . 
shall be not less than 14 years of age and the union 
shall not include in its membership persons eligible 
for membership in the Western Australian Society 
of Operative Plasterers. 

The 1949 constitution rule was expressed in the same 
terms as the applicant's present rule 3 (b). 

Award No. 1 of 1956 (36 WAIG 49) was the first 
fibrous plasterers' award to define a fibrous plaster 
worker. The definition in the award was expressed in the 
same terms as the 1949 constitution rule except that it did 
not contain item (e) "Any phase or phases of items (a) to 
(d) inclusive". This item was added to the definition in 
the award of 1964 (65 WAIG 166) along with a definition 
of fibrous plaster fixer. The inclusion of the latter 
definition was contested by the carpenters' union. A 
fibrous plaster fixer was defined as "an on site worker 
who fixes pre-cast plaster products in walls and ceilings, 
or as required in buildings, including all necessary 
suspensions and fittings". 

Although the 1964 Fibrous Plasterers Award arose 
from a reference of industrial dispute lodged by the 
Western Australian Fibrous Plasterers Industrial Union 
of Workers, when the award issued in 1965 the 
amalgamation of this union with the Western Australian 
Society of Operative Plasterers was completed. 
Accordingly, the award was made with the Operative 
Plasterers and Plaster Workers Federation (the applicant 
in thses proceedings) as the union party to it. 

The reasons for decision accompanying the delivery of 
the 1964 award referred to a demarcation matter dealth 
with in 1958 (38 WAIG 314 and before the Court at 728). 
The dispute concerned the right of fibrous plasterers to 
fix and finish plaster wall panels to the exclusion of 
carpenters and operative plasterers. Obviously, the 
amalgamation and the new award overcame any 
problems between fibrous and operative plasterers that 
may hav lingered on after the 1958 demarcation 
settlement, but the fact of the dispute is an important 
consideration in my findings on the membership rule. 
The reasons also include the Commissioner's findings on 
the rights of fibrous plaster fixers to "perform the work 
of attaching to beams aluminium strips which are 
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rivetted to aluminium T-bars which in turn support 
plaster tiles forming what is termed in construction 
parlance a suspended ceiling." 

In deciding to allow the definition Flanagan C. noted 
that suspended ceiling work had been performed by 
fibrous plaster fixers for twelve years prior to 1965 and he 
obviously thought that the definition was justified in 
consideration of established practice. He was of the 
opinion that the applicant's membership rule allowed 
that the work in question be performed by persons 
referred to in the rule as fibrous plaster workers: 

The constitution of the applicant union clearly 
embraces the work under subclause 4 of rule 3. — 
Constitution, where the work of fixing is specified in 
conjunction with subclause 5 where reference is 
made to 'any phase or phases of work' listed in a 
number of items which includes the preceding 
subclause. 

The witnesses who gave evidence before me on behalf 
of the applicant spoke of developments in fibrous plaster 
fixing during the fifties and before 1970 when gyprock 
appeared on the scene. In particular, I was impressed by 
Mr Warren. I thought he was a thoroughly credible 
witness and I found his account of the early suspended 
ceiling work done by fibrous plasterers most helpful. 
Overall the evidence of the witnesses certainly confirms 
the truth of the observation by Flanagan C. in 1965 that 
fibrous plaster fixers had been installing suspended 
ceilings for twelve years before. But taken in conjunction 
with the evidence from the record, it also leads me to the 
conclusion that with regard to operative and fibrous 
plastering the only job factor of any real significance that 
developed before the amalgamation of the two unions in 
1964 was this suspended ceiling work. Furthermore, 
since it is most unlikely that the advent of gyprock and 
asbestos substitutes requiring wet plaster flush jointing 
was able to be anticipated in 1964, I am convinced that 
the applicant's constitution rule did not comprehend the 
enrolment of persons other than those employed as 
operative and fibrous plasterers ar those terms were then 
commonly understood. 

I believe that the common understanding of fibrous 
plaster work in 1964 went beyond the meaning of fibrous 
plasterer conveyed by a strict reading of the applicant's 
rule 3(b) and that suspended metal work in connection 
with acoustic tiles was commonly understood to be part 
of fibrous plasterers' work because of the practice that 
had been established in that respect. However, to 
accommodate the common understanding it appears that 
a gererous construction of the rule, of the kind 
contended for by the applicant in these proceedings, was 
place on it bay all concerned. This construction was then 
recognised by Flanagan C. when making the 1964 award. 

My belief about the strict meaning of rule 3(b) being 
overtaken in 1964 by common understanding is based 
mainly on my appreciation of the evidence in the record. 
It may appear that there is a plausible argument for 
saying that I am wrong because of the rule approved in 
1949, now rule 3(b). It is open to be said that by including 
the provision "any phase or phases of items (a) to (d) 
inclusive" the framers of the rule had anticipated 
suspended ceilings in metal and metal stud walls as 
phases of fixing plaster. I would answer that argument by 
saying that metal ceiling suspension work in connection 
with plaster "goods" would have been so unlikely as to 
be absurd; that any phase of phases of fixing fibrous 
plaster "on" the walls and/or ceilings of buildings could 
not include the installation of metal suspension systems 
for ceilings or metal stud walls; and if it is said that metal 
ceiling work was anticipated as a phase of "fixing" 
acoustic tiles, Mr Warren's evidence included perfect 
descriptions of "fixing" tiles before metal suspensions 
arrived and ' 'fitting" tiles thereafter. To this day tiles me 
"fitted" in metal suspension work not "fixed". If 
suspended metal grids were anticipated as a phase of tile 
work why specify acoustic tiles only and why limit work 
on acoustic tiles to their fixing? 

I will not attempt to answer that question because, in 
my opinion, by far the more likely reason for framing the 
1949 rule in the terms used is the thoroughly practical one 
of survival. Bearing in mind that fibrous plasterers had 
been working on site for many years and the Fibrous 
Plasterers' Union had obtained an award in 1936 to cover 
on site work when it had no constitutional rights to cover 
persons employed in such work, sooner or later this 
union's officials would come to realise that the 
continuation of the union's ability to formally represent 
on site fibrous plasterers depended on the continual 
goodwill of the Operative Plasterers Union. [A tenuous 
arrangement indeed, and the 1958 demarcation case 
shows best how goodwill could never be relied upon in 
changing circumstances.] Therefore, it was necessary for 
the Fibrous Plasterers' Union to amend its constitutional 
rule to consolidate the coverage it had assumed in 
practice; and common sense requires that the rule would 
have been drafted at its widest according to the scope of 
the work then being done by fibrous plasterers. 
Furthermore, it should not be overlooked that the fixing 
of fibrous plaster on the walls and ceilings of buildings 
involved the method of grouting fibrous plaster sheets 
and fixing wooden battens to ceiling joists. These tasks 
are a phase of fixing plaster sheets and, in my opinion, 
they are far more likely to be indicative of the kinds of 
tasks that called for including in the rule the words "any 
phase or phases of items (a) to (d) inclusive" than 
suggestions about metal work. 

It follows from what I have said about fibrous 
plasterers so far, that the decision of Flanagan C. in 1964 
amounts to a generous construction of the applicant's 
rule 3(b). Common sense also requires that today 
"fibrous plaster" include the substitutes, plasterglass 
and gyprock. I also think that there is scope for taking 
the rule further to include hardiflex when it is to be wet 
plaster flush jointed. Hardiflex is an asbestos sheet 
substitute and while there is no evidence to enable a 
finding that before 1964 fibrous plasterers' work had 
traditionall included asbestos work, when it is wet plaster 
flush jointed the objective is a wall or ceiling finished 
with plaster. Therefore in the most important respect 
hardiflex is directly comparable with fibrous plaster 
sheet substitutes. 

Rule 3(a) describes the work of persons in the 
operative or solid plaster branch of plastering who may 
become members of the applicant. In some respects the 
work described may overlap work described in rule 3(b); 
in other respects it is separate and distinct, or additional: 
External plastering and lathing work is additional work 
and the fixing of fibrous plaster or any other plaster 
required to be finished off with plastered joints may 
include fixing fibrous plaster on the walls and ceilings of 
buildings, but it may also go further than this. 

The applicant would have it that the fixing of fibrous 
plaster, or any other kind of plaster required to be 
finished off with plastered joints as specified in rule 3(a) 
should be read so as to include, at least, the erection of 
metal stud walls and metal work for suspended ceilings as 
integral parts of plaster fixing. 

Part of the justification for this interpretation is found 
in the notion that stud walls are lathing, therefore part of 
plastering and plasterers work. I think this notion is 
unsound because of what I have already said about the 
evidence in the 1929 award case. Moreover by 1964 
fibrous plaster had made wet plastering, therefore 
lathing, substantially if not wholly obsolete; yet today 
stud walls are still a basis for fixing fibrous plaster 
substitutes. These facts hardly make a case for saying 
that stud walls should properly become plasterers' work; 
but in any event, metal stud walls had not arrived in 1964 
so they would not have been anticipated by the framers 
of the rule. 

As for the suggestion that metal work for suspended 
ceilings is an integral part of plasterers' work within rule 
3(a), that is simply not likely to have been intended, given 
that that work was a development that gave rise to the 
common understanding of fibrous plastering work 
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covered in rule 3(b), and also the separation of the two 
branches of plastering emphasised by the structure of the 
constitution rule. I should also add that there is no 
evidence of events and developments before 1964 that 
militates against this finding. 

The description of plasterers' work in rule 3(a) finishes 
with the words "and in the use of any materials 
appertaining to the trade or calling of plasterers". These 
words may appear at first sight to support an argument 
for the proposition that plasterers may erect steel stud 
walls etcetera. After all, laths are of steel, or even 
aluminium. These are materials appertaining to the trade 
or calling of plasterers, so it follows that plasterers may 
erect stud walls and metal work for suspemded ceilings. 
But laths are also of wood and plasterers have not 
previously claimed that they work in wood, nor do they 
claim that now. Plainly wood is a material appertaining 
to the trade of plastering in a strictly limited sense.. In the 
circumstances I think that "materials" is a term to be 
read down to conform with "plasterers" in the 
traditional, or 1964 sense. In my opinion it provides no 
support for the applicant's case. 

My findings so far on the two parts of the applicant's 
membership rule do not deal with all of the arguments 
and evidence presented. A very large part of the 
applicant's case was concerned with the advent of new 
plaster materials and installing techniques. Gyprock is 
the prime example raised in this part of the applicant's 
argument. Gyprock is a composite sheet of plaster and 
paper. Undoubtedly it is another kind of plaster that is 
finished off with plaster joints and falling squarely 
within the meaning of the constitution rule. Much was 
said in evidence about the tools and methods used to fix 
this material to walls and ceilings, and also about the wet 
plaster jointing methods involving fibreglass mesh and 
tapes. Fire resistant wall specifications and construction 
details using gyprock were also explained, but the crucial 
aspect in all of the evidence relied upon was the quality of 
the finish of the work done. 

To appreciate the importance of quality in this 
argument requires a clear idea of the great areas covered 
by ceilings and surrounded by walls in modern 
commercial and public buildings. Variations in the 
height of ceilings, no matter how small, are to be 
avoided, as are bends in walls, no matter how slight. 
Obviously the difficulties in avoiding these faults 
increase with the areas of ceilings and the lengths of 
walls. But if faults do occur, for example if there are 
slight bends in a wall, they are most noticeable in certain 
light conditions where the plastered joint occurs. This 
fact was made very obvious to me during inspections at 
Observation City where I saw the revealing effects of 
light on finished walls in the hotel foyer. In the 
applicant's reasoning, therefore, wet plastering finishes 
on walls and ceilings go hand in hand with avoiding 
faults and imperfections and it follows that employees 
who fix and joint plaster should also erect the metal to 
which the plaster is fixed. According to this example the 
painter may also lay claim to erecting walls and ceilings 
because the faults are visible through his work. However, 
my difficulty with the applicant's argument is far more 
fundamental than that. 

The applicant and the persons responsible for devising 
and administering the Technical Education 
Department's training course for the wall and ceiling 
fixing trade share the opinion that plasterers as defined in 
the applicant's membership rule, and wall and ceiling 
fixers are essentially employed in one and the same 
vocation. This is to insist not only that it be allowed that 
all work performed by wall and ceiling fixers is work that 
may be done by plasterers, but also that employees 
performing the work of wall and ceiling fixers are eligible 
for membership of the applicant. But here the point to be 
kept foremost in mind is that persons employed as wall 
and ceiling fixers may never do work using plaster or 
plaster substitutes. That is to say, plaster work is 
incidental in wall and ceiling fixers' work and not the 
purpose of it. 

A massive amount of oral and documentary evidence 
was brought before me by the applicant. The technical 
witnesses were asked to explain in great detail the extent 
of technological change that has occurred in the field of 
wall and ceiling erection and the consequent demands 
made upon the employees concerned in terms of new 
skills displayed and responsibilities acquired. But with 
every piece of evidence brought to establish these facts, 
so the vocations of operative and fibrous plasterers 
envisaged by the framers of the applicant's membership 
rule are further departed from. 

So clear is all of the evidence before me showing the 
diversity of techniques and materials used in waU and 
ceiling erection today, that I can say with certainty that 
major building projects may be completed with walls and 
ceilings that involve no plaster or plaster substitutes at 
all. It follows, therefore, that to uphold the applicant's 
interpretation of its constitution rule must be to permit 
membership of persons who are employed for work on 
projects for an unspecified time engaged on wall and 
ceiling work in which plaster will never be used. It is one 
thing to say that a generous construction of the 
membership rule is cognisant of technological change, an 
expression of common understanding and that it avoids 
absurdity. It is another thing to construe the rule so as to 
produce an absurdity and the example I have just given 
reveals an absurdity that would arise if I construed the 
rule as the applicant would have me do. 

I have not reached this conclusion without regard for a 
possible rejoinder that I am promoting an inconsistency 
because I have recognised that a person employed to 
erect metal ceiling work to which acoustic tiles are fixed, 
is eligible to enrol as a member of the applicant. In these 
circumstances also the person may never touch plaster or 
plaster substitutes, therefore, it might be said the 
example is no different to the previous one and the 
person involved in the previous example should be 
eligible for membership of the applicant also. I have no 
trouble with this proposition. The purpose to be achieved 
by erecting the metal work in suspension systems is a 
ceiling of acoustic tiles; it is fibrous plasterers' work, in 
which metal work is incidental to the purpose. A 
comparison between the employees in the two examples 
cannot properly be drawn. 

Finally in connection with rule 3(a), the applicant's 
construction of this rule is not assisted at all by the 
definition of plastering contained in the building trades 
awards. I have already observed that the plaster work 
descriptions are essentially those found in the 1929 
award. The simple fact reflected in the record is that the 
developments occurring in plaster work over the years 
occurred in the fibrous plaster area and they were never 
included in the modern award definition. In my opinion 
nothing can be drawn from rule 3(a) to help the 
applicant's case; the rule was never intended to reflect 
more than it did when the words relied upon by the 
applicant were inserted in the original constitution rule 
of the Society of Operative Plasterers in 1926. 

My conclusions are that the fixing of fibrous plaster, 
or any other kind of plaster required to be finished off 
with plaster joints described in the applicant's rule 3(a), 
does not include the erection of metal stud walls, or the 
installation of metal work in connection with suspended 
ceilings; that likewise in rule 3(b) any phase or phases of 
the fixing of plaster' 'goods'' and/or any phase or phases 
of the fixing of fibrous plaster "on" the walls and/or 
ceilings of buildings, does not include the erection of 
metal stud walls or the installation of metal work in 
connection with suspended ceilings; that any phase or 
phases of fixing "acoustic" tiles includes metal work in 
connection with the suspension of such tiles; and that 
fibrous plaster includes plasterglass, gyprock and 
hardiflex or other wall panelling and sheet materials 
where the finish required is wet plaster finish. It follows 
from these conclusions that persons employed as wall 
and ceiling fixers are not eligible for membership of the 
applicant and I will so declare. 
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The evidence in this case is that persons who are either 
plasterers or carpenters are employed on the work of wall 
and ceiling fixing. This is a fact of some years standing 
and it is plain that it has happened this way because the 
work of plasteres and carpenters overlaps the work of 
wall and ceiling fixers. 

My conclusions on the work of operative and fibrous 
plasterers enables me to frame a declaration dexcribing 
the limites of the work of the persons who are eligible to 
become members of the applicant. But what of 
carpenters who are employed on wall and ceiling work? 
At what point does carpenters' work become the work of 
wall and ceiling fixers and carpenters become ineligible 
for membership of the respondent? 

Carpenter is not a term that is defined in the 
respondents constitution rule. The result is that the term, 
though it is limited in meaning, unlike plasterers in the 
applicant's rule, is susceptible to considerable expansion 
in meaning over time. For example, in the 1938 
Carpenters' Award a carpenter was limited by definition 
to working in wood, but that was changed substantially 
in 1948 when the Award definition was framed in the 
following terms: 

(i) 'Carpenter and joiner' means a worker 
engaged upon the erection, repair, ornamentation, 
and demolition of work in wood for re-erection or 
of any form of construction work in wood, and 
upon the work usually done by carpenters and 
joiners in any engineering or millright shop or yard, 
the building of bridges, jetties and/or wharfs, or the 
fixing of any other work in wood, metal or plastic 
usually done by carpenters and joiners in hospitals, 
mills, freezing works, tool stores, and all other 
places where carpenters and joiners are usually 
employed, and upon the making, preparing and 
fixing of any other material usually used in joinery 
or construction necessitating the use of carpenters 
tools or machines in lieu thereof, including — 

(a) metal ceilings, the fixing of the following 
asbestos products — 
plain and corrugated sheets, gutters, 
downpipes, ridgings, rainheads, 
ventilators, and skylites, facia and barge 
boards; 

(b) metal shop fronts and fittings; 
(c) the setting out and laying of wood blocks 

or parquetry flooring. 
By 1984 the definition was widened considerably and 

that is understandable given the period 1938 — 1948 and 
World War II. However, today the limits are v/ider still 
as.the current definition contained in the two building 
trades awards reveals:— 

(a) 'Carpenter and joiner' means a worker 
engaged upon work ordinarily performed by a 
carpenter and joiner in any workshop, 
establishment, yard or depot or on-site (including 
dams, bridges, jetties or wharfs). 

Without limiting the generality of the foregoing, 
such work may include:— 

(i) The erection and/or fixing work in metal; 
(ii) (aa) The marking out, lining, plumbing 

and leveling of pre-fabricated form 
work and supports thereto; 

(bb) The erection and dismantelling of 
such work but without preventing 
builders labourers from being 
employed on such work. 

(iii) The fixing os asbestos products, dry fixing 
of fibre plaster materials and the fixing of 
building panels, wall boards and plastic 
material; 

(iv) The erection of curtain walling; 
(v) The setting out and laying of wood blocks 

or parquetry or wooden mosaic flooring; 
and 

(vi) The erection of pre-fabricated buildings or 
sections of buildings constructed in wood, 
prepared in factories, yards or on site. 

It was suggested on behalf of the applicant that not too 
much reliance should be placed on this definition because 
it containes the words "such work may inclde". 
Therefore, it was further suggested, what follows does 
not come within carpenters substantial work; that it was 
permitted because it was incidental. I am not impressed 
with this suggestion. Take, for example, Item (vi); it 
describes work that is notoriously substantial carpenters 
work. Why then should the work described in (i) to (v) be 
considered differently? That kind of question appears 
not to have been considered. But of far greater 
importance is the evidence of the many witnesses called 
by the respondent. Even if carpenters fixing and/or 
erecting work in metal was at one stage merely incidental 
to carpentry work, it cannot be sair to be incidental today 
and the same goes for dry fixing of fibre plaster materials 
(e.g. plasterglass and gyprock), the fixing of building 
panels and wall board. I am satisfied, on the balance of 
probabilities, that all of this work forms part of the 
substantial work of carpenters and it overlaps the work 
of wall and ceiling fixers. Also according to the evidence, 
however, the work of carpenters excludes all kinds of wet 
plaster work. My declaration in this matter will be based 
on all the foregoing findings in connection with the work 
of operative and fibrous plasterers and carpenters. 

I do not think it is necessary for me to make 
declarations in respect of other issues raised and I 
refreain from doing so. The declaration will issue from 
the Registrar's Office. The parties are to advise me if they 
wish to speak to the minutes so that a date may be fixed 
for this purpose if necessary. 

Mr L.A. Jackson (of Counsel) with him Mr A.L. 
Drake-Brockman (of Counsel) on behalf of the 
Applicant. 

Mr D.H. Schapper (of Counsel) with him Mr H.R. 
Johnson on behalf of the Respondent. 

Mr T. Dobson intervening on behalf of the Wall and 
Ceiling Contractors Association. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 231 of 1986. 

Between the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch, Applicant, 
and The Building Workers' Industrial Union of 
Australia — Western Australian Branch, 
Respondents. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of April 1987. 

Declaration. 
THE COMMISSIONER: Having heard Mr L.A. 
Jackson (of Counsel) and with him Mr A.L. Drake- 
Brockman (of Counsel) on behalf of the applicant, Mr 
D.H. Schapper (of Counsel) and with him Mr H.R. 
Johnson on behalf of the respondent and Mr T. Dobson 
intervening on behalf of the Wall and Ceiling 
Contractors Association, I the undersigned member of 
the Western Australian Industrial Relations Commission 
pursuant to the powers conferred on me by the Industrial 
Relations Act 1979 do hereby declare as follows:— 

1. That persons qualified and employed as Wall 
and Ceiling Fixers are not eligible for membership of 
The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch or the 
Building Workers Industrial Union of Australia — 
Western Australian Branch. 
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2. Persons employed on the work of wall and 
ceiling fixer but excluding: 

(i) The erection of metal stud frames; 
(ii) work in metal for suspended ceilings, 

except when the ceiling is to be formed by 
acoustic tiles; 
and 

(iii) work of fixing materials other than 
plaster, fibrous plaster and plaster based 
fibrous plaster substitutes on walls and 
ceilings, except when such materials are to 
be wet plaster jointed 

are eligible for membership of the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch. 

3. Persons employed on the work of wall and 
ceiling fixers but excluding all forms of wet plaster 
work are eligible for membership of the Building 
Workers' Industrial Union of Australia — Western 
Australian Branch. 

O.K. SALMON, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Application for — 

(a) CLERKS (Public Authorities) 
Award No. A7A of 1987. 

(b) CLERKS (Fremantle Port Authority) — 
WHARF AND SPECIAL CONDITIONS. 

Award No. A7B of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23. 

Federated Clerks Union of Australia, Industrial Union 
of Workers, Western Australian Branch and 
Lotteries Commission of Western Australia 

and 
Fremantle Port Authority and Others and Federated 

Clerks' Union of Workers, WA Branch. 
No. PSA A7 of 1987 and PSA 355 of 1987. 

CLERKS (PUBLIC AUTHORITIES) AWARD 1987. 
CLERKS (FREMANTLE PORT AUTHORITY) 

— WHARF AND SPECIAL CONDITIONS 
AWARD 1987. 

Clerks State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
Perth 25 th day of May 1987 

New Award — replacing existing awards •— State Public 
Authorities — Broadbanding — Principles 4 and 11 
— Public Service Arbitration by consent — Award 
issued. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: There are two applications 
before the Commission. One is brought by the Federated 
Clerks Union, being application PSA A7 of 1987 against 
the Fremantle Port Authority and a number of other 

public authorities, with a view to standardising the 
conditions of employment of its members in those 
authorities and more significantly, perhaps, incorporat- 
ing those conditions into one single award. The second 
application, PSA 355 of 1987, is brought by the Lotteries 
Commission against the Clerks Union, dealing with 
hours of duty more particularly shiftwork, for clerks 
employed in the Lotteries Commission. In the end that 
matter has been dealt with by the parties in application 
PSA A7 of 1987. 

The principal application, which I regard as matter A7 
of 1987, seeks really, as I have said, to unify the 
conditions of employment in the public authorities the 
subject of that application and to incorporate them into 
the one award. The conditions of employment in those 
public authorities have had a long-standing nexus with 
the conditions of employment for clerks engaged in the 
Public Service in this State. In the main all this award 
seeks to do is to recognise existing standards. However, 
rather than provide, as has been the case in the past, 
conditions of employment by reference to Public Service 
awards, the proposed award now simply makes its own 
independent provision. 

The award does depart from existing conditions of 
employment in one or two areas, the most significant of 
which is broadbanding of classifications. It reduces the 
number of classifications which have hitherto applied in 
these statutory authorities, in line with the new broad- 
banding system now obtaining in the Public Service. 

As I have said on the two occasions in which the broad- 
banding applications involving the Public Service and the 
statutory authorities came before me, I quite 
unreservedly hold the view, on the evidence which was 
given to me in those proceedings, that broadbanding has 
a benefit for both the officers affected by it and for the 
public. It will produce, in my view, scope for much more 
efficient management. Furthermore, it has built into it, 
the capacity to redesign jobs to provide greater job satis- 
faction for those who have to work under broadbanding. 

I am told, in these proceedings, that the same benefits 
which applied in the instrumentalities, apply in this case 
and I can readily understand that. I am also told that the 
cost of introducing broadbanding is in the region of 0.4 
per cent or thereabouts. That has been said by the 
employers' representative to be infinitesimal and I am 
prepared to accept that as an accurate assessment of the 
magnitude of those costs. 

The parties, when this matter first came before me, 
suggested that the old Principles should apply rather 
than the new and that was the view of the Confederation 
of Western Australian Industry (Inc) which intervened in 
these proceedings. This matter was instituted long before 
the new Principles came into force. Moreover, it was the 
subject of a good deal of discussion, either before me 
informally or formally, before the Principles came into 
force. It would be grossly unjust if, the parties having 
negotiated and come before the Commission under one 
set of guidelines and having advanced the proceedings as 
far as they had, were then required to look at the matter 
under a different set of rules. In the circumstances, I 
think it can clearly be said that the costs associated with 
broadbanding are well within the scope envisaged by the 
old Principles. 

There are some other changes from existing conditions 
as well. They relate to the deduction of union dues which 
has only recently become an "industrial matter" in the 
way in which the parties now want it dealt with. There is 
provision for trade union training. There is provision for 
union meetings and there is provision for notification of 
change. All of these provisions have now become fairly 
standard in the public sector of this State. They all 
involve insignificant added costs. Clearly, to the extent 
that they do not represent existing conditions, they can 
be justified under the old Principles. 

There is provision in the proposed award to provide 
for casual employment which hitherto was not a licence 
easily available to the public authorities covered by the 
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new award. That seems to me to be a very sensible trade- 
off and one which the parties are, I think, to be 
commended for taking into the award on this occasion. 

I do not think anything further need be said, other 
than that I am prepared to make the award to be known 
as the Clerks (Public Authorities) Award of 1987 to 
replace the Lotteries Commission (Clerical Officers) 
Award of 1981, the Clerks (Western Australian Coastal 
Shipping Commission) Award of 1977, the Clerks 
(Government Meat Industry Clerical Officers) Award of 
1976, the Clerks (Egg Marketing Board) Award of 1976, 
the State Engineering Works (Clerical Officers) Award 
of 1980, the Fremantle Port Authority Clerks (Head 
Office Staff) Award of 1957, the Clerks (Wharfingers) 
Award of 1978 and the Clerks (Government Construc- 
tion and Maintenance) Award of 1975. 

I also indicate that I am prepared to make an award to 
be known as the Clerks (Fremantle Port Authority) — 
Wharf and Special Conditions Award of 1987. That 
Award is necessary because the head office staff clerks at 
the Fremantle Port Authority have had for many years a 
special set of conditions, which set of conditions has by 
and large mirrored those applying to others engaged on 
the Fremantle wharf. The parties take the view that it 
would be wrong for those special conditions to be 
embodied in the general award, because it would have the 
potential to create false expectations for others not 
working on the Fremantle wharf. I agree with that and I 
think the reasons for that should be obvious. It would be 
an exercise in poor industrial relations if a single award 
was to give beneficial conditions to one group of 
employees and not to others when the task was to 
incorporate the standard conditions into one award. 

I should say for the record that though the special 
conditions proposed to be set out in the Clerks 
(Fremantle Port Authority) — Wharf and Special 
Conditions Award of 1987 are generous conditions by 
any measure,_ they are nothing new. They are long- 
standing conditions. All this new special award does is to 
recognise conditions which are already in force and 
indeed in force by award prescription in the Fremantle 
Port Authority (Clerks Head Office Staff) Award, being 
Award 10 of 1957. 

Mr C.D. Panizza appeared for the applicant. 
Mr J.D. Miller appeared for the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA A7 of 1987. 

Between Federated Clerks Union of Australia, Industrial 
Union of Workers, WA Branch, Applicant and the 
Fremantle Port Authority and Others, 
Respondents. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the 
Applicant and Mr J.D. Miller on behalf of the Respon- 
dents, the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, being satisfied that its 
terms are not contrary to any General Order or any 
principle formulated as a result of General Order pro- 
ceedings under section 51 of the Industrial Relations Act 
1979, and by consent, doth hereby — 

1. Make an Award to be known as the "Clerks 
(Public Authorities) Award 1987" in terms of 
Schedule 1 attached hereto with effect on and from 
the 1st day of November 1985. 

2. Make an Award to be known as the "Clerks 
(Fremantle Port Authority) — Wharf and Special 
Conditions Award 1987" in terms of Schedule 2 
attached hereto with effect on and from the 1st day 
of November 1985. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule 1. 

1.—Title. 

This Award shall be known as the Clerks (Public 
Authorities) Award 1987 and shall replace the following 
Awards: 

Lotteries Commission Clerical Officer's Award 
1981 No. 41 of 1981 
Clerks (Western Australian Coastal Shipping 
Commission) Award 1975 No. 40 of 1975 
Clerks (Government Meat Industry Clerical 
Officer's) Award 1976 No. 29 of 1976 
Clerks (Egg Marketing Board) Award 1976 No. 8 of 
1976 
State Engineering Works Clerical Officer's Award 
1980 No. 6 of 1980 
Fremantle Port Authority Clerks (Head Office 
Staff) Award 1957 No. 10 of 1957 
Clerks (Wharfingers) Award 1978 No. 20 of 1978 
Clerks (Government Construction and Mainte- 
nance) Award 1975 No. 25 of 1975 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term of the Award. 
5. Definitions. 
6. Hours of Attendance. 
7. Annual Recreation Leave. 
8. Camping Allowance. 
9. Salaries and Salary Ranges. 
10. Higher Duties Allowance. 
11. Dirty Work Allowance. 
12. District Allowance. 
13. Leave Without Pay. 
14. Long Service Leave. 
15. Meal Allowance. 
16. Leave for Training with the Defence Forces. 
17. Motor Vehicle Allowance. 
18. Shiftwork. 
19. Overtime. 
20. Part-Time Officers. 
21. Protective Clothing. 
22. Public Holidays. 
23. Relieving Allowance. 
24. Removal Allowance. 
25. Short Leave. 
26. Sick Leave. 
27. Study Assistance. 
28. Transfer Allowance. 
29. Travelling Allowance. 
30. Weekend Absence from Residence. 
31. Contract of Service. 
32. Certificate of Service. 
33. Preservation of Rights. 
34. Maternity Leave. 
35. Time and Wages Record. 
36. Deduction of Union Subscription. 
37. Trade Union Training Leave. 
38. Leave to Attend Union Business. 
39. Notification of Change. 
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Schedule A — Salaries and Salary Ranges. 
Schedule B — Travelling, Transfer and Relieving 

Allowance. 
Schedule C — Motor Vehicle Allowance. 
Schedule D — Camping Allowance. 
Schedule E — District Allowance. 
Schedule F •— Meal Allowance. 
Schedule G — On Call Allowance. 
Schedule H — Shift Allowance. 
Schedule I — Schedule of Respondents. 

3.—Area and Scope. 
This Award shall apply throughout the State of 

Western Australia to all Government Officers eligible for 
membership of the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch 
employed by the Public Authorities in the following 
specified callings: 

Fremantle Port Authority — all clerical officers 
(permanent and temporary) engaged in positions up to 
and including level 5 as contained in Clause 9 of the 
Award and not covered by any other existing Award or 
Agreement or engaged in callings named in a determina- 
tion of the Fremantle Port Authority on the 10th day of 
March 1976. 

Hon Minister for Transport (Department of Marine 
and Harbours) — All Wharfingers, Assistant Wharf- 
ingers Clerks, Typists and Clerk Typists employed in or 
in connection with the mooring of vessels and handling 
of cargo pursuant to the provision of the Jetties Act 
1926, in positions up to and including level 3 as contained 
in Clause 9 of the Award. 

Western Australian Coastal Shipping Commission — 
All clerical officers except those whose position is 
classified on a salary equivalent to or exceeding that pre- 
scribed from time to time for the maximum of level 5 as 
contained in Clause 9 of the Award or whose position 
was classified on a salary higher than $33 349 per annum 
as at the 31st day of October 1985. 

State Engineering Works — all clerical officers, who 
are covered by the State Engineering Works Clerical 
Officers Award 1980 in positions up to and including 
level 3 as contained in Clause 9 of the Award and the 
position of Chief Clerk. 

Lotteries Commission — all clerical officers in 
positions up to and including level 4 as contained in 
Clause 9 of the Award. 

Western Australian Meat Commission — all clerical 
officers in positions up to and including level 3 as con- 
tained in Clause 9 of the Award or whose position was 
classified on a salary equal to or less than $26 691 (C-II-6 
maximum) per annum as at the 31 st day of October 1985. 

Egg Marketing Board — all clerical officers with the 
exception of the General Manager, Secretary, 
Accountant, Factory Manager, Marketing Manager, 
Grading Floor Manager and Pulping Plant Manager. 

Hon Minister for Works, Hon Minister for Water 
Resources and Hon Minister for Transport — all clerical 
officers employed on or in connection with Government 
construction and maintenance work in the field, on the 
job, or elsewhere away from head office and whose 
positions are not covered by another Award or registered 
industrial agreement as at 3 September 1971. 

4.—Term of Award. 
This Award shall apply from 1 November 1985 unless 

otherwise expressly indicated. 

5.—Definitions. 
Unless expressly defined otherwise:— 
"A day" means from 12 midnight to 12 midnight. 
"Board of Reference" means a Board of Reference 

established under the provisions of section 48 of the 
Industrial Relations Act. 

"Casual officer" means an officer who is engaged by 
the hour for a period of less than one calendar month in 
any period of engagement. 

"Employer" means the relevant employer cited in the 
schedule. 

"Headquarters" means the place in which the 
principal work of an officer is carried out as defined by 
the employer. 

"Metropolitan Area" means that area within a radius 
of 50 kms of the Perth Central Railway Station. 

"Officer" means a Government officer within the 
meaning of the Industrial Relations Act 1979. 

"Union" means Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch. 

6.—Hours of Attendance. 
(1) Subject to subclause (2) the ordinary hours of 

attendance at work to be observed by officers covered by 
this Award shaU be 371/2 per week to be worked between 
the hours of 7.30 a.m. and 5.30 p.m. on five days per 
week, Monday to Friday, with a break of 45 minutes for 
luncheon. 

Provided that the employer, by written instruction, 
may vary the time of attendance because of the circum- 
stances of public business or because of the nature of the 
duties of an officer or class of officer. 

Provided also that where hours are so varied they shall 
not prescribe ordinary working hours in excess of 150 in a 
four week period. 

(2) With the exception of officers rostered for shift 
work, the ordinary hours of attendance at work to be 
observed by officers employed in the Lotteries Commis- 
sion shall be ZlVi per week to be worked between the 
hours of 7.30 a.m. and 5.30 p.m. on five days per week, 
Monday to Friday, with a break of 45 minutes for 
luncheon. 

Provided that the employer, by written instruction, 
may vary the time of attendance because of the nature of 
the duties of an officer or class of officer. 

7.—Annual Recreation Leave. 
(1) (a) An officer shall be entitled to leave of absence 

for recreation of four weeks on full pay for each year of 
service. Entitlements to recreation leave will be credited 
one year in advance on the 1st day of January each year 
and subject to subclauses (2) and (4) of this clause, an 
officer may take his entitlement at any time during the 
year, or at such time as the employer directs. 

(b) An officer who is first appointed from a date after 
the 1st day of January shall, for continuous service to the 
31st day of December next, be credited with a pro rata 
annual recreation leave entitlement in accordance with 
the following table:— 
Completed 
calendar 
months of 
service 1 234567 89 10 11 
Pro rata 
annual 
leave credit 
(working 
days) 2 3 5 7 8 10 12 13 15 17 18 

Provided that in the first and last months of an 
officer's service, the officer is entitled to pro rata annual 
leave of one working day for each two completed weeks 
of service. For the purposes of this subclause, an officer 
who commences on the first working day of a month and 
works for the remainder of the month and an officer who 
has worked throughout a month and terminates on the 
last working day of a month shall be regarded as having 
completed that calendar month of service. 

(2) (a) The time during which an officer may take 
annual recreation leave shall, in every case, be such as is 
approved by the employer. Except where otherwise 
approved by the employer an officer will be required to 
take his annual recreation leave in one period. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(b) The employer may direct an officer to take accrued 
annual recreation leave and may determine the date on 
which such leave shaU commence. 

(3) (a) An officer employed north of the 26th parallel 
of south latitude during his period of service shall be 
entitled to have his period of leave increased by one week 
for each completed 12 months' service north of the 26th 
parallel of south latitude. 

(b) An officer who proceeds on annual leave before 
having completed the necessary year of continuous 
service may be given approval for the additional five 
working days leave provided the leave is taken at the 
employer's convenience and provided the officer returns 
to that region to complete the necessary service. 

(c) Where an officer has served continuously for at 
least on year north of the 26th degree south latitude and 
leaves the region because of promotion or transfer, a pro 
rata annual leave credit to be cleared at the employer's 
convenience shall be approved on the following basis. 
Completed 
months of 
continuous 
service in 
the region 
after the 
initial years 
of service 123456789 10 11 
Pro rata 
additional 
annual 
leave 
(working 
days) — — 1 12223344 

(d) Where payment in lieu of pro rata annual leave is 
made on the death, resignation or retirement of an 
officer in the region, in addition to the payment 
calculated on a four week basis, payment may be made 
for the pro rata entitlement contained in paragraph (c) of 
subclause (3) of this clause. 

(4) An officer who has been permitted to proceed on 
annual recreation leave and who ceases duty before 
completing the required continuous service to accrue the 
leave must refund the value of the unearned pro rata 
portion calculated at the rate of salary as at the date the 
leave was taken. The employer may deduct this amount 
from moneys due to the officer by reason of the other 
provisions of this Award at the time of termination. 

(5) On application to the employer a lump sum 
payment for the money equivalent of any: 

(a) accrued annual leave as prescribed by subclause 
(1) or subclause (3) of this clause shall be made 
to an officer who resigns, retires, is retired or, 
in respect of an officer who dies. The provi- 
sions of this paragraph shall also apply to an 
officer who is dismissed unless the misconduct 
for which the officer has been dismissed 
occurred prior to the completion of the 
qualifying period; 

(b) pro rata annual leave shall be made to an 
officer who resigns, retires, is retired or, in 
respect to an officer who dies but not to an 
officer who is dismissed. 

(6) When computing the annual leave due under this 
clause, no deduction shall be made from such leave in 
respect of the period an officer is on annual leave, 
observing a public holiday prescribed by this Award, 
absence through sickness with or without pay except for 
that portion of an absence that exceeds three months or 
absence an officer's compensation except for that 
portion of an absence that exceeds six months. 

(7) With the written approval of the employer, the 
annual leave for recreation of an officer may, when the 
convenience of the employer is served thereby, be 
allowed to accumulate provided that such accumulation 
does not exceed three years entitlements. 
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(8) For the purpose of this clause the "weekly rate of 
salary" shall include the appropriate weekly salary as 
derived from Schedule A and higher duties allowance, 
subject to the provisions of Clause 10. 

(9) Annual Leave Loading 
(a) General: A loading equivalent to 17 Vi per cent 

of normal salary is payable to officers proceed- 
ing on annual leave. 

(b) Officers Working Shifts: Subject to the pro- 
visions of paragraphs (c) and (g) of this sub- 
clause, officers working shifts who are granted 
an additional week's penalty leave when pro- 
ceeding on annual leave including accumulated 
annual leave shall be paid: 

(i) shift and weekend penalties the officer 
would have received had the officer not 
proceeded on annual leave; or 

(ii) loading equivalent to 20 per cent of 
normal salary for five weeks' leave; 

whichever is the greater. 
(c) Maximum Loading 

(i) Subject to the provisions of paragraph 
(e) the loading is paid on a maximum of 
four weeks' annual leave, or five weeks 
in the case of officers working shifts 
who are granted an additional weeks 
penalty leave. Payment of the loading is 
not made on additional leave granted 
for any other purpose (e.g. to officers 
whose headquarters are located north of 
the 26th degree of south latitude). 

(ii) Maximum payment shall not exceed the 
Average Weekly Total Earnings of all 
Males in Western Australia, as 
published by the Australian Bureau of 
Statistics, for the September quarter of 
the year immediately preceding that in 
which the leave commences. 

(iii) Maximum payment to officers working 
shifts who are granted an additional 
week's penalty leave shall not exceed 
5/4ths of the Average Weekly Total 
Earnings of all Males in Western 
Australia, as published by the 
Australian Bureau of Statistics, for the 
September quarter of the year 
immediately preceding that in which the 
leave commences. 

(d) Leave Taken Over the End of the Year: Annual 
leave commencing in any year and extending 
without a break into the following year attracts 
the loading calculated on the salary applicable 
on the day the leave commenced. 

(e) Accumulated Leave: The loading payable on 
approved accumulated annual leave shall be at 
the rate applicable at the date the leave is taken. 
Under these circumstances an officer can 
receive up to the maximum loading for the 
approved accumulated annual leave in addition 
to the loading for the current year's 
entitlement. 
However, accumulated annual leave which 
accrued prior to 1 January 1974 does not 
qualify for the loading, regardless of when it is 
taken. 

(f) Leave Taken in Broken Periods: A pro rata 
loading is payable on periods of approved 
annual leave less than four weeks. 

(g) Rate of Salary: The loading is calculated on the 
rate of salary the officer receives at the 
commencement of leave under Schedule A — 
Salaries of the Award and, where applicable, 
the salary shall include the following 
allowances: 

(i) District Allowance 
(ii) Personal Allowance 
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protective Clothing Allowance, where it 
is paid as an annual amount 
Child Allowance paid to officers whose 
headquarters are located north of the 
26th degree of south latitude 
Commuted Overtime Allowance, where 
it is paid as an annual amount or a per- 
centage of salary and paid throughout 
the year; and 
Higher Duties Allowance, but only 
where the specific conditions of Clause 
10.—Higher Duties Allowance are 
satisfied. 

8.—Camping Allowance. 

(1) Definitions: In this clause the following 
expressions shall have the following meaning:— 

"Camp of a Permanent Nature" means single room 
accommodation in skid mounted or mobile type units, 
caravans, or barrack type accommodation where the 
following are provided in the camp:— 

— Water is freely available; 
— Ablutions including a toilet, shower or bath 

and, laundry facilities; 
— Hot water system; 
— A kitchen, including a stove and table and 

chairs, except in the case of a caravan equipped 
with its own cooking and messing facilities; 

— An electricity or power supply, and; 
— Beds and mattresses except in the case of 

caravans containing sleeping accommodation. 

For the purpose of this definition caravans located in 
caravan parks or other locations where the above are 
provided shall be deemed a camp of a permanent nature. 

"House" means a house, duplex or cottage including 
transportable type accommodation which are self con- 
tained and in which the facilities prescribed for' 'camp of 
a permanent nature'' are provided. 

"Other than a Permanent Camp" means a camp 
where any of the above are not provided. 

(2) Camping Allowance 
(a) An officer, who is stationed in a camp of a 

permanent nature, shall be paid the appro- 
priate allowance prescribed by Item 1 or Item 2 
of Schedule D (1), or D (2) for each day spent 
camping. 

(b) An officer who is stationed in a camp — other 
than a permanent camp — or is required to 
camp out, shall be paid the appropriate allow- 
ance prescribed by Item 3 or Item 4 of Schedule 
D (1) or D (2) for each day spent camping. 

(c) Officers who occupy a house shall not be 
entitled to allowances prescribed by this clause. 

(d) Officers accommodated at a Government 
institution, hostel or similar establishment shall 
not be entitled to allowances prescribed by the 
clause. 

(e) Where an officer is provided with food and/or 
meals by the employer free of charge, then the 
officers shall only be entitled to receive half the 
appropriate allowance to which the officer 
would otherwise be entitled for each day spent 
camping. 

(f) (i) An officer shah not be entitled to receive 
an allowance under this clause for 
periods in excess of 91 consecutive days 
unless the employer otherwise deter- 
mines. Provided that where an officer 
avails himself of the provisions of 
Clause 29 of this Award, then such 
periods shall be included for the 
purposes of determining the 91 con- 
secutive days. 

(ii) The employer in reviewing any claim 
under this subclause may determine an 
allowance other than is contained in this 
Award. 

(g) When camping, an officer shaU be paid the 
allowance on Saturdays and Sundays if avail- 
able for work immediately preceding and 
succeeding such days and no deduction shall be 
made under these circumstances when an 
officer does not spend the whole part of the 
weekend in a camp, unless he avails himself of 
the provisions of Clause 29 of this Award. 

(h) This clause shall be read in conjunction with 
Clauses 23, 28 and 29 of this Award for the 
purpose of paying aUowances, and camping 
allowance shall not be paid for any period in 
respect of which travelling, transfer or relieving 
allowances are paid. Where portions of a day 
are spent camping, the formula contained in 
Clause 29 of this Award shall be used for calcu- 
lating the portion of the allowance to be paid 
for that day. 
For the purposes of this subclause arrival at 
headquarters shall mean the time of actual 
arrival at camp. Departure from headquarters 
shall mean the time of actual departure from 
camp or the time of ceasing duty in the field 
subsequent to breaking camp, whichever is the 
later. 

(i) Officers in receipt of an allowance under this 
Award shall not be entitled to receive the 
incidental allowance prescribed by Clause 29 of 
this Award. 

(j) Whenever an officer, provided with a caravan, 
is obliged to park the caravan in a caravan park 
he shaU be reimbursed the rental charges paid 
to the authority controlling the caravan park, 
in addition to the payment of camping 
allowance. 

(k) Where an officer, who is not supplied with 
camping equipment by the employer, hires such 
equipment as is reasonable and necessary, he 
shall be reimbursed such hire charges, _ in 
addition to the payment of camping 
allowances. 

(1) The rates contained in Schedules D (1) and D 
(2) shall be adjusted from time to time as agreed 
between the parties. 

9.—Salaries and Salary Ranges. 
The minimum rates of pay to be paid to officers 

covered by this Award shaU be as set out in Schedule A. 
(1) (a) To calculate an officer's fortnightly salary the 

following formula shall apply. 
Annual Salary x 12 

313 x 1 
(b) To calculate an officer's weekly salary the 

following formula shaU apply. 
Annual Salary x 6 

313 x 1 
(2) (a) Officers appointed or promoted to a Level 1 

position shall not be entitled to progress beyond the 24 
years old or fourth year of adult service rate of salary, 
unless the officer is deemed quaUfied for promotion as 
determined by the employer. 

(3) In aUocating salaries or salary ranges the employer 
may amalgamate any two or more levels or, allocate 
specific salary points from a level or levels prescribed by 
this Award. 

(4) Subject to good conduct diligence and efficiency 
an officer shall proceed to the maximum of the salary 
range by annual increments according to the level of such 
classification. 

(iii) 

(iv) 

(v) 

(vi) 
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(5) Transition 
(a) Maintenance of Salary — where an officer's 

position is downgraded as a result of the intro- 
duction of this Award, the following shall 
apply:— 

All officers appointed to a classification or 
level prior to the date of implementation of this 
Award, will progress through the salary ranges 
(as adjusted by general salary movements) 
applicable to the classification or level irrespec- 
tive of the level determined by the employer as a 
result of a review to be carried out as a conse- 
quence of the introduction of these salary 
scales. 

(b) Placement of officers:— 
(i) Officers classified in the Automatic 

Range for Clerks prior to the operation 
of this Award shall maintain their 
existing salary and incremental date 
under this clause. 

(ii) Officers classified as Typists, Clerk 
Typists, Machinists, Data Processing 
Operators, Clerical Assistants or Tele- 
phonists prior to the operation of this 
Award shall be classified in the auto- 
matic range on the following basis: 

(a) Under 21 years of age — age to 

Provided that officers who are not 
entitled to a qualifications allowance 
pursuant to the above or who obtain a 
higher qualifications subsequently shall 
not be entitled to receive an allowance or 
increase in the allowance. 

(vii) Officer Supporting Dependants 
Allowance — officers classified in the 
Automatic Range who were in receipt of 
an allowance of one increment for 
wholly or substantially supporting a 
spouse and/or dependent relatives prior 
to the date of operation of this Award, 
shall, if classified in the automatic range 
under this clause, continue to receive 
such allowance whilst wholly or sub- 
stantially supporting a spouse/or 
dependent relative. Provided that the 
maximum remuneratiuon, inclusive of 
such allowance, shall be the rate of pay 
at age 29 or ninth year of adult service in 
respect of an officer who is deemed 
qualified for promotion by the employer 
or age 24 or fourth year of adult service 
in respect of an officer not deemed 
qualified for promotion. 

age. 
(b) 21 years of age and older — next 

highest point of salary. (Salary 
on promotion.) 

(iii) Officers not qualified for promotion in 
accordance with the provisions of 
Schedule A of this Award and whose 
salary ranges prior to the introduction 
of this clause were in excess of the 24 
year old rate of salary for automatic 
range officers under this clause shall be 
entitled to progress through the auto- 
matic range. Provided that officers 
classified in the Typists, Clerk Typists, 
Machinists and Data Processing 
Operators — Classified Range — shall 
also be entitled to progress through the 
automatic salary range. 

(iv) Service Allowance — Officers classified 
in the automatic range and Class 1 prior 
to the operation of this clause shall be 
entitled to proceed to the first two 
points of Level 2 of this clause in accor- 
dance with the provisions of the 
repealed Award. 

(v) Efficiency and Personal Allowances — 
Officers in receipt of efficiency and 
personal allowances as at the date of 
operation of this clause shall have the 
allowances included as salary when 
determining placement in accordance 
with this clause. 

(vi) Qualifications Allowance — Officers in 
receipt of a qualifications allowance at 
the date of operation of this clause or 
who would have become entitled to such 
an allowance as a result of studies com- 
pleted in the 1985 calendar year, shall 
continue to receive or be granted such 
allowance or increase in allowance, 
provided that such allowance shall be 
reduced or cease in accordance with the 
following: 

Annual 
Allowances 
Diplomates 

Annual 
Allowances 
Graduates & 
Associates 

Up to and including Level 
3 Min S200.00 $300.00 
Level 3 2nd and 3rd 
increments $100.00 $200.00 
Level 3 Max Nil $100.00 
Level 4 Nil Nil 

(vm) Higher Duties 
(a) Officers classified in the Auto- 

matic Range, who were acting in 
a Class 1 position immediately 
prior to the date of operation of 
this Award, and who had been so 
acting for in excess of 12 months 
in the preceding 18 months, shall 
be deemed appointed to that 
level, provided that the position 
has not been advertised and/or is 
the subject of a promotion 
appeal. 

(b) Where an officer was acting in a 
position classified higher than 
his/her substantative position 
prior to the coming in to opera- 
tion of this clause and who con- 
tinued to act in the same position 
as at the operative date of this 
clause, the officer shall receive 
higher duties allowance equiva- 
lent to the salary that would have 
been payable to the permanent 
occupant. 
Provided that should the officer 
cease to act in that higher 
classified position, any future 
periods of acting in the same 
position or other positions 
classified higher than the 
officer's substantative 
classification shall be paid a 
higher duties allowance in accor- 
dance with the provisions of 
Clause 10 of this Award. 

(ix) Incremental Dates 
(a) Where an officer is in receipt of a 

salary that equates to a salary 
under this clause and the officer 
is classified at that level, the 
officer will retain his/her current 
increment date. 

(b) An officer in receipt of a salary 
which does not equate to a salary 
under this clause shall be placed 
on the nearest salary point higher 
at the date of operation of this 
clause, which shall be the officers 
new incremental date. 
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10.—Higher Duties Allowance. 
(1) An officer who is directed by the employer to act in 

an office which is classified higher than the officer's own 
and who performs the full duties and accepts the full 
responsibility of the higher office for a continuous 
period of five consecutive working days or more, shall, 
subject to the provisions of this clause, be paid an allow- 
ance equal to the difference between the officer's own 
salary and the salary the officer would receive if the 
officer were permanently appointed to the office in 
which the officer is so directed to act. 

(2) (a) Where the full duties of a higher office are 
temporarily performed by two or more officers they shall 
each be paid an allowance as determined by the 
employer. 

(b) An officer who is directed to act in a higher office 
but is not required to carry out the full duties of the 
position or accept the full responsibility shall be paid an 
allowance as determined by the employer. Provided that 
the officer shall be informed, prior to the commence- 
ment of acting in the higher office, of the duties to be 
carried out and the responsibilities to be accepted. 

(3) Where an officer is directed to act in an office 
which has an incremental range of salaries the officer 
shall be entitled to receive an increase in higher duties 
allowance equivalent to the annual increment the officer 
would have received had the officer been permanently 
appointed to such office. Provided that acting service 
with allowances for acting in offices for the same 
classification or higher than the office during the 18 
months preceding the commencement of so acting shall 
aggregate as qualifying service towards such an increase 
in the allowance. 

(4) Where an officer, who has qualified for payment 
of higher duties allowance under this clause, is required 
to act in another office or other offices classified higher 
than the officer's own for periods less than five working 
days without any break in acting service, the officer shall 
be paid higher duties allowance for such periods. 
Provided that payment shall be made at the highest rate 
the officer has been paid during the term of continuous 
acting or at the rate applicable to the office in which the 
officer is currently acting — whichever is the less. 

(5) Where an officer who is in receipt of an allowance 
granted under this clause and has been so far a con- 
tinuous period of 12 months or more, proceeds on — 

(a) a period of normal annual leave; 
(b) a period of any other approved leave of absence 

of not more than one calendar month 
the officer shall continue to receive the allowance for the 
period of leave. Provided that this subclause shall also 
apply to an officer who has been in receipt of an allow- 
ance for less than 12 months if during the officer's 
absence no other officer acts in the office in which the 
officer was acting immediately prior to proceeding on 
leave and the officer resumes in the office immediately 
after leave. 

(6) Where an officer, who is in receipt of an allowance 
granted under this clause, proceeds on — 

(a) a period of annual leave in excess of the normal 
(b) a period of any other approved leave of absence 

of more than one calendar month 
the officer shall not be entitled to receive payment of 
such allowance for the whole or any part of the period of 
such leave. 

(7) For the purpose of this clause "normal annual 
leave" shall mean the annual period of recreation leave 
as prescribed in Clause 7 of this Award. 

11.—Dirty Work Allowance. 
A special allowance to be determined by the employer 

shall be paid to an officer when engaged in any dirty 
work (including moving or sorting old books and docu- 
ments) which is not part of the regular duty of the officer 
concerned. 

Provided that if there is a dispute or disagreement as to 
the amount of such allowance, such matter shall be 
referred to a Board of Reference. 

12.—District Allowance. 
(1) A married male officer shall be paid a District 

Allowance at the standard rate prescribed in Column II 
of Schedule E of this Award, for the district in which his 
headquarters are located. Provided that a married male 
officer whose headquarters are situated in a town or 
place specified in Column III of the said schedule shall be 
paid a district allowance at the rate appropriate to that 
town or place as prescribed in Column IV of the said 
schedule. A married female officer who is covered by this 
Award shall not be eligible for the payment of a district 
allowance except as provided by subclause (2) or as 
otherwise approved by the employer. 

(2) A single officer shall be paid district allowance at a 
rate equal to one-half of the appropriate rate prescribed 
by subclause (1) for a married male officer whose head- 
quarters are situated in the same district, town or place: 
Provided that a single officer or married female officer 
who supplies proof that the officer is the main support of 
relatives resident in the State, may, with the approval of 
the employer, be paid the rates applicable to a married 
male officer under this Award. 

(3) When an officer is on approved recreation leave, 
the officer shall, for the period of such leave, be paid the 
district allowance to which the officer would ordinarily 
be entitled. 

(4) When an officer is on long service leave or other 
approved leave with pay (other than recreation leave) the 
officer shall only be paid district allowance for the period 
of such leave if the officer's family or dependants remain 
in the district in which the officer's headquarters are 
situated. 

(5) When an officer leaves the district on duty, 
payment of any district allowance to which the officer 
would ordinarily be entitled shall cease after the 
expiration of two weeks unless otherwise approved by 
the employer. 

(6) Except as provided in subclause (5), a district 
allowance shall be paid to any officer ordinarily entitled 
thereto in addition to reimbursement of any travelling 
expenses or camp allowance. 

(7) Where an officer, whose headquarters are located 
in a district in respect of which no allowance prescribed 
in Schedule E to this Award is payable, is required to 
travel or temporarily reside for any period in excess of 
one month in any district or districts in respect of which 
such allowance is so payable, then notwithstanding the 
officer's entitlement to any such allowance provided by 
Clauses 8, 23 and 29 of this Award, the officer shall be 
paid for the whole of such period such additional allow- 
ance, at a rate equal to one half of the appropriate rate 
prescribed by subclause (1) for a married male officer 
appropriate to the district in which the officer spends the 
greater period of time. Provided that rates specified in 
Schedule E of this Award which are greater than one-half 
of the appropriate rate for a married male officer under 
this Award, shall continue to apply. The rates payable 
under this subclause are specified in Schedule E. 

13.—Leave Without Pay. 
(1) Where the employer is satisfied that there is 

sufficient cause for doing so, the employer may grant an 
officer leave of absence without pay provided that: 

(a) the work of the employer is not incon- 
venienced; and 

(b) all other leave credits of the officer are 
exhausted. 

(2) Any period that exceeds two weeks during which 
an officer is on leave of absence without pay shall not, 
for any purpose, be regarded as part of the period of 
service of that officer. 
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(3) Where an officer is granted leave of absence 
without pay under this clause, for the purpose of under- 
taking studies that relate directly to the officer's official 
duties, the employer may determine that such leave of 
absence shaU be regarded as part of the period of service 
of that officer for all purposes except qualifying service 
for annual leave of absence for recreation. 

14.—Long Service Leave. 
(1) An officer who has completed seven years' 

continuous service engaged in clerical duties with the 
employer shall be entitled to three calendar months long 
service leave on full pay or six calendar months long 
service leave on half pay. 

(2) For each subsequent period of seven years service 
an officer shall be entitled to an additional three calendar 
months long service leave on full pay or six calendar 
months long service leave on half pay. 

(3) The expression "continuous service" includes any 
period during which the officer is absent on full pay or 
part pay from his duties, but does not include — 

(a) Any period exceeding two weeks during which 
the officer is absent on leave without pay. In 
the case of leave without pay which exceeds two 
weeks in a continuous period, the entire period 
of that leave is excised in full. 

(b) Any period during which the officer is taking 
his long service leave entitlement or any portion 
thereof. 

(c) Any service prior to the officer attaining the age 
of 18 years. 

(d) Any service of an officer who resigns, or is 
dismissed, other than service prior to such 
resignation or prior to the date of any offence 
in respect of which the officer is dismissed by 
the employer, when that prior service has 
actually entitled the person to long service leave 
under this clause. 

(e) Any period of service between the date on 
which an officer's approved accumulated 
entitlements to long service leave became due 
and the date he reduces that entitlement by 
taking not less than three months long service 
leave. 

(f) Any period of service as a "casual officer". 
(4) Any public holiday prescribed in Clause 22 of this 

Award which occurs during the period an officer is on 
long service leave shall be treated as part of the long 
service leave, and extra days in lieu thereof shall not be 
granted. 

(5) Long service leave shall be taken as it falls due at 
the convenience of the employer. Provided that the 
employer may approve the accumulation of long service 
leave. Provided further that the employer may withdraw 
or vary such approval to accumulate long service leave by 
giving the officer notice in writing of the withdrawal or 
variation. Notwithstanding the foregoing, the employer 
may direct an officer to take accrued long service leave 
and may determine the date on which such leave shall 
commence. 

(6) A lump sum payment for the money equivalent of 
any long service leave accrued in accordance with this 
clause and for pro rata long service leave shall be made in 
the following cases: 

(a) To an officer who retires at or over the age of 5 5 
years or who is retired on the grounds of ill 
health, provided that no payment shall be made 
for pro rata long service leave unless the officer 
has completed not less than 12 months contin- 
uous service before the date of his retirement. 

(b) To an officer who, not having resigned, is 
retired for any other cause, provided that no 
payment shall be made for pro rata long service 
leave unless the officer had completed not less 
than three years' continuous service before the 
date of his retirement. 

(c) To the estate of an officer or such other person 
as may be approved by the employer, in the 
event of the death of an officer, provided that 
no payment shall be made for pro rata long 
service leave unless the officer had completed 
not less than 12 months' continuous service 
prior to the date of death. 

(7) The calculation of the amount due for long service 
leave accrued and for pro rata long service shall be made 
at the rate of salary of an officer at the date of retire- 
ment, resignation or death, whichever applies. 

The rate of salary for the purposes of this subclause 
shall include the appropriate rate of pay derived from 
Clause 9. 

(8) Notwithstanding any other provision of this clause 
the following conditions shall apply in respect to officers 
employed by the following employers: 

(a) Western Australian Coastal Shipping Commis- 
sion: In calculating an officer's entitlement 
under this clause continuous service with the 
employer prior to 24 September 1976 shall be 
taken into account in the following manner — 

(i) In the case of an officer who has already 
accrued an entitlement to long service 
leave with the employer prior to 24 
September 1976, the officer shall 
continue to accrue subsequent entitle- 
ments to long service leave in accor- 
dance with the provisions of subclause 
(2) of this clause: 

(ii) In the case of an officer who at 24 
September 1976 had not accrued an 
entitlement to long service leave, only 
seven-tenths of that officer's continuous 
service with the employer prior to 24 
September 1976 shall be counted as 
service for the purpose of calculating the 
first entitlement to long service leave 
under this clause. 

(b) Western Australian Meat Commission: In 
calculating an officer's entitlement under this 
clause continuous service with the employer in 
a clerical capacity prior to 18 July 1977, shall be 
taken into account in the following manner — 

(i) In the case of an officer who has already 
accrued an entitlement to long service 
leave with the employer prior to 18 July 
1977, the officer shall continue to accrue 
subsequent entitlements to long service 
leave in accordance with the provisions 
of subclause (2) of this clause: 

(ii) In the case of an officer who at 18 July 
1977, had not accrued an entitlement to 
long service leave, only seven-tenths of 
that officer's continuous service with 
the employer prior to 18 July 1977 shall 
be counted as service for the purpose of 
calculating the first entitlement to long 
service leave under this clause. 

(c) Western Australian Egg Marketing Board: In 
calculating an officer's entitlement under this 
clause continuous service with the employer 
prior to the 1st day of October 1977 shall be 
taken into account in the following manner — 

(i) In the case of an officer who has already 
accrued an entitlement to long service 
leave with the employer prior to the 1st 
day of October 1977, the officer shall 
continue to accrue subsequent entitle- 
ments to long service leave in accor- 
dance with the provisions of subclause 
(1) of this clause. 

(ii) In the case of an officer who at the 1st 
day of October 1977 had not accrued an 
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entitlement to long service leave, the 
officer's entitlement shall be calculated 
on the following basis: 

(a) For any period of continuous 
employment that began prior to 
the 1st day of October 1964 an 
amount calculated on the basis 
of 13 weeks' long service leave on 
full pay for each 20 years of con- 
tinuous service. 

(b) For any period of continuous 
employment between the 2nd 
day of October 1964 and the 1st 
day of October 1973, an amount 
calculated on the basis of 13 
weeks' long service leave on full 
pay for each 15 years of 
continuous service. 

(c) For any period of continuous 
employment between the 2nd 
day of October 1973, and the 1st 
day of October 1977, an amount 
calculated on the basis of 13 
weeks' long service leave on full 
pay for each 10 years of con- 
tinuous service. 

(d) Fremantle Port Authority 
(i) An officer who has completed seven 

years' continuous service in a permanent 
capacity or 10 years' continuous service 
in a temporary capacity or 8'A years' 
continuous service, of which not less 
than 18 months shall have been served in 
a temporary capacity, shall be granted 
three calendar months long service leave 
on full pay or six calendar months on 
half pay. 

(ii) For each subsequent period of seven 
years' continuous service an officer shall 
be granted an additional three calendar 
months' long service leave on full pay or 
six calendar months on half pay. 

(iii) An officer who resigns or who is retired 
for any reason other than misconduct or 
unsatisfactory service, and who has 
served continuously in a permanent 
capacity for at least 12 months next 
prior thereto, shall be paid for long 
service leave pro rata to the date of 
resignation or retirement. 

(e) State Engineering Works 
(i) In calculating an officer's entitlement 

under this clause continuous service 
with the employer prior to the 1st day of 
April 1980 shall be taken into account in 
the following manner:— 

(a) In the case of an officer who has 
already accrued an entitlement to 
long service leave with the 
employer prior to the 1st day of 
April 1980 the officer shall con- 
tinue to accrue subsequent 
entitlements to long service leave 
in accordance with the provisions 
of subclause (2) of this clause. 

(b) In the case of an officer who at 
the 1st day of April 1980 had not 
accrued an entitlement to long 
service leave only seven tenths of 
the officer's continuous service 
with the employer prior to 1 
April 1980 shaU be counted as 
service for the purpose of calcu- 
lating the first entitlement to 
long service leave under this 
clause. Provided that the officer 
if not entitled to long service 

leave until his completed years of 
continuous service entitle him to 
the amount of long service leave 
referred to in subclause (1) of this 
clause. 

(f) Wharfingers, Assistant Wharfingers and 
Clerks — 

(i) In calculating an officer's entitlement 
under this clause continuous service 
with the employer prior to the 1st day of 
July 1978 shall be taken into account in 
the following manner:— 

(a) In the case of an officer who has 
already accrued an entitlement to 
long service leave with the 
employer prior to the 1st day of 
July 1978, the officer shall 
continue to accrue subsequent 
entitlements to long service leave 
in accordance with the provisions 
of subclause (2) of this clause. 

(b) In the case of an officer who at 
the 1st day of July 1978 had not 
accrued an entitlement to long 
service leave only seven tenths of 
that officer's continuous service 
with the employer prior to 1 July 
1978 shall be counted as service 
for the purpose of calculating the 
first entitlement to long service 
leave under this clause. Provided 
that the officer is not entitled to 
long service leave until his com- 
pleted years of continuous 
service entitle him to the amount 
of long service leave referred to 
in subclause (1) of this clause. 

(g) Lotteries Commission 
(i) In calculating an officer's entitlement 

under this clause continuous service 
with the employer to the 1st day of 
February 1982 shall be taken account in 
the following manner:— 

(a) In the case of an officer who has 
already accrued an entitlement to 
long service leave with the 
employer prior to the 1st day of 
February 1982 the officer shall 
continue to accrue subsequent 
entitlements to long service leave 
in accordance with the provisions 
of subclause (2) of this clause. 

(b) In the case of an officer who at 
the 1st day of February 1982 had 
not accrued an entitlement to 
long service leave only seven 
tenths of that officer's con- 
tinuous service with the employer 
prior to 1 February 1982 shall be 
counted as service for the 
purpose of calculating the first 
entitlement to long service leave 
under this clause. Provided that 
the officer is not entitled to long 
service leave until his completed 
years of continuous service 
entitle him to the amount of long 
service leave referred to in sub- 
clause (1) of this clause. 

15.—Meal Allowance. 
(1) An officer required to work before or after his 

normal working hours on any week day, shall, when such 
additional duty necessitates taking a meal away from his 
usual place of residence, be reimbursed for each meal 
purchased at the rate provided in Schedule F of this 
Award for breakfast and the evening meal. Provided that 
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the overtime worked before and after the meal break 
totals not less than two hours. Such reimbursement shall 
be in addition to any payment for overtime to which the 
officer is entitled. 

(2) An officer required to work on a Saturday, Sunday 
or Public Holiday prescribed in Clause 22 of this Award 
shall, when such additional duty necessitates taking a 
meal away from his usual place of residence be 
reimbursed for each meal purchased at the rate pre- 
scribed in schedule F of this Award for breakfast, a 
midday meal and for the evening meal: Provided that the 
overtime worked before and after the meal break totals 
not less than two hours. Such reimbursement shall be in 
addition to any payment for overtime to which the 
officer is entitled. 

(3) The provisions of this clause shall only apply to 
officers required to work overtime in accordance with 
the provision of Clause 19.—Overtime of this Award. 

16.—Leave for Training with the Defence Forces. 
Subject to the employer's convenience, leave of 

absence may be granted by the employer to an officer 
who is a volunteer member of the Defence Forces for the 
purpose of attending a training camp, school, class or 
course of instruction under the following conditions: 

(1) Attendance at a camp for annual continuous 
obligatory training: 

(a) A period of not exceeding 10 working days on 
full pay in any period of 12 months commenc- 
ing on and from 1 July in each year. 

(b) In addition, if the Commanding officer of a 
unit certifies that it is essential for an officer to 
be at the camp in an advance or rear party, a 
maximum of four extra days on full pay may be 
granted. 

(2) Attendance at one special school, class or course of 
instruction: 

(a) In addition to the leave granted under sub- 
clause (1) hereof, a period not exceeding 16 
calendar days in any period of 12 months 
commencing on and from 1 July in each year 
provided that the employer is satisfied that the 
leave required is for a special purpose and not 
for a further routine camp of a continuous 
nature. 

(b) This leave may, at the option of the officer, be 
granted from annual recreation leave due. 

(c) If the leave is not taken from annual recreation 
leave, salary during the period shall be at the 
rate of difference between the normal 
remuneration of the officer and the military 
pay to which he is entitled if this does not 
exceed civilian pay. 

(3) Applications for leave of absence for the above 
reasons shall, in all cases, be accompanied by evidence of 
the necessity for attendance. At the expiration of the 
leave of absence granted, the officer shall furnish a 
certificate of attendance to the employer. Where leave of 
absence has been granted with pay salary during the 
period shall be at the rate of difference between normal 
remuneration and military pay. The officer shall also 
furnish a detailed certificate of the military pay received. 

17.—Motor Vehicle Allowances. 
(1) In this clause the following expressions shall have 

the following meaning:— 
"A year" means 12 months commencing on the 1st 

day of July and ending on the 30th day of June next 
following. 

"Metropolitan Area" means that area within a radius 
of 50 kilometres from the Perth Central Railway Station. 

"South West Land Division" means the South West 
Land Division as defined by section 28 of the Land Act 
1933-72 excluding the area contained within the Metro- 
politan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan Area 
and the South West Land Division. 

"Term of Employment" means a requirement made 
known to the officer at the time of applying for the 
position by way of publication in the advertisement for 
the position, written advice to the officer contained in 
the offer for the position or oral communication at inter- 
view by an interviewing officer and such requirement is 
accepted by the officer either in writing or orally. 

"Qualifying Service" shall include all service in 
positions where there is a requirement as a term of 
employment to supply and maintain a motor vehicle for 
use on official business. 

(2) Allowance for Officers required to supply and 
maintain a vehicle as a term of employment 

(a) An officer who is required to supply and main- 
tain a motor vehicle for use when travelling on 
official business as a term of employment shall 
be reimbursed in accordance with the appro- 
priate rates set out in Schedule C for journeys 
travelled on official business and approved by 
the employer. 

(b) An officer who is reimbursed under the pro- 
visions of subparagraph (a) will also be subject 
to the following conditions:— 

(i) For the purposes of subparagraph (a) of 
this subclause an officer shall be 
reimbursed with the appropriate rates 
set out in Part A of Schedule C for the 
distance travelled from the officer's 
residence to the place of duty and for the 
return distance travelled from place of 
duty to residence except on a day where 
the officer travels direct from residence 
to headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(ii) Where an officer in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable 
to each of the areas traversed as set out 
in Part A of Schedule C. 

(iii) Where an officer does not travel in 
excess of 4 000 kilometres in a year an 
allowance calculated by multiplying the 
appropriate rate per kilometre by the 
difference between the actual distance 
travelled and 4 000 kilometres shall be 
paid to the officer provided that where 
the officer has less than 12 months' 
qualifying service in the year then the 
4 000 kilometre distance will be reduced 
on a pro rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time officer is eligible for 
the payment of an allowance under 
placitum (iii) of this subclause such 
allowance shall be calculated on the 
proportion of total hours worked in that 
year by the officer to the annual 
standard hours had the officer been 
employed on a full-time basis for the 
year. 

(v) An officer who is required to supply and 
maintain a motor vehicle for use on 
official business is excused from this 
obligation in the event of his vehicle 
being stolen, consumed by fire, or 
suffering a major and unforseen 
mechanical breakdown or accident, in 
which case all entitlement to reimburse- 
ment ceases while the officer is unable to 
provide the motor vehicle or a 
replacement. 
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(vi) It shall be open to the employer to elect 
to waive the requirement that an officer 
supply and maintain a motor vehicle for 
use on official business, but three 
months' written notice of the intention 
so to do shall be given to the officer 
concerned. 

(3) Allowance for officers relieving officers mentioned 
in subclause (2) 

(a) An officer not required to supply and maintain 
a motor vehicle as a term of employment who is 
required to relieve an officer required to supply 
and maintain a motor vehicle as a term of 
employment shall be reimbursed all expenses 
incurred in accordance with the appropriate 
rates set out in Part A of Schedule C for all 
journeys travelled on official business and 
approved by the employer where the officer is 
required to use his vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subparagraph (a) of this 
subclause an officer shall be reimbursed all 
expenses incurred in accordance with the 
appropriate rates set out in Part A of Schedule 
C for the distance travelled from the officer's 
residence to place of duty and the return 
distance travelled from place of duty to 
residence except on a day where the officer 
travels direct from residence to headquarters 
and return and is not required to use the vehicle 
on official business during the day. 

(c) Where an officer in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the area's traversed as 
set out in Part A of Schedule C. 

(d) For the purposes of this subclause the allow- 
ance provided in subparagraph 2 (b) (iii) and 
(iv) of this subclause shall not apply. 

(4) Allowance for other officers using vehicle on 
official business 

(a) An officer who is not required to supply and 
maintain a motor vehicle for use when travel- 
ling on official business as a term of employ- 
ment, but when requested by the employer 
voluntarily consents to use the vehicle shall, for 
journeys travelled on official business 
approved by the employer be reimbursed all 
expenses incurred in accordance with the 
appropriate rates set out in Parts B and C of 
Schedule C. 

(b) For the purpose of subparagraph (a) of this 
subclause an officer shall not be entitled to 
reimbursement for any expenses incurred in 
respect to the distance between the officer's 
residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where an officer in the course of a journey 
travels through two or more separate areas, 
reimbursement shall be made at the appropriate 
rate applicable to each of the areas traversed as 
set out in Part B of Schedule C. 

(5) Allowance for towing employer's caravan or 
trailer: In cases where officers are required to tow an 
employer's caravan on official business, the additional 
rate shall be three cents per kilometre. When an 
employer's trailer is towed on official business the 
additional rate shall be two cents per kilometre. 

(6) Increase of inadequate rates: The employer may 
increase the rates prescribed by this clause in any case in 
which it is satisfied that they are inadequate. 

(7) Special Conditions: Notwithstanding the provi- 
sions of this clause where the cost of vehicles and petrol 
increase or decrease such that a corresponding increase 
or decrease in the allowance provided for a vehicle over 

1600cc in the Metropolitan area would amount to 0.1 of a 
cent or greater then the parties agree that the allowance 
shall be increased or decreased accordingly. 

18.—Shift Work. 
(1) The provisions of this clause shah only apply to 

officers employed by the Lotteries Commission. 
(2) Definitions: For the purpose of this clause the 

following expressions shall have the following 
meaning:— 

"Day shift'' means a shift commencing after 6.00 a.m. 
and before 12 noon. 

"Afternoon shift" means a shift commencing at or 
after 12 noon and before 6.00 p.m. 

"Night shift" means a shift commencing at or after 
6.00 p.m. and before 6.01 a.m. 

"Commission" means the Lotteries Commission of 
Western Australia. 

(3) Shift Work Allowance 
(a) An officer required to work an afternoon or 

night shift of 7 '/i hours shall, in addition to the 
ordinary rate of salary, be paid the allowance 
specified in schedule H for each afternoon or 
night shift worked. 

(b) Work performed during ordinary rostered 
hours on Saturdays and Sundays shall be paid 
for at the rate of time and one half and on 
Public Service holidays at double time and one 
half. These rates shall be paid in lieu of the 
allowance prescribed in subparagraph (a) of 
this clause. 
Provided that in lieu of the foregoing pro- 
visions of this subparagraph and subject to 
agreement between the Commission and the 
officer, work performed during ordinary 
rostered hours on a Public Service holiday shall 
be paid for at the rate of time and one half and 
the officer may, in addition, be allowed a day's 
leave with pay to be added to annual leave or to 
be taken at some other time within a period of 
one year. 

(c) An officer rostered off duty on a Public Service 
holiday shall be paid at ordinary rates for such 
day or, subject to agreement between the 
Commission and the officer, be allowed a day's 
leave with pay in lieu of the holiday to be added 
to annual leave or to be taken at some other 
time within a period of one year. 

(d) An officer engaged on shift work who is 
rostered to work regularly on Sundays and/or 
Public Service holidays shall be allowed one 
week's leave in addition to the normal entitle- 
ment to annual leave of absence for recreation. 

(e) Additional leave provided by subparagraphs 
(b) and (c) of this clause shall not be subject to 
the annual leave loading prescribed by Clause 7 
(g) of the Award. 

(f) Work performed by an officer in excess of the 
ordinary hours of a shift or on a rostered day 
off shall be paid for in accordance with the 
provisions of Clause 19.—Overtime of the 
Award. 

(g) When an officer begins or ceases a shift 
between the hours of 11 .(X) a.m. and 7.00 p.m. 
and no public transport is available, the officer 
shall be reimbursed the appropriate rate of hire 
prescribed by Schedule C if the officer uses a 
motor vehicle or motor cycle for the journey 
between the officer's residence and the 
Commission's headquarters. 

(4) Hours of Duty and Rosters 
(a) An officer engaged on shifts shall work a 75 

hour fortnight, exclusive of meal intervals, on 
the basis of no more than 10 shifts of 7 lA hours 
duration. 
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(b) Meal breaks shall be for a period of at least 30 
minutes, but not greater than one hour for each 
meal. 

(c) Officers may be rostered to work on any of the 
seven days of the week provided that in any 
roster period, no officer shall be rostered for 
more than six consecutive days. 

(d) The roster period shall begin at the beginning of 
a pay period and continue for 14 consecutive 
days. Rosters shall be available to officers at 
least seven clear working days prior to the 
commencement of the roster. 

(e) A roster may only be altered on account of 
contingency which the Commission could not 
have been reasonably expected to foresee. 
When a roster is altered, the officer concerned 
shall be notified of the changed shift on the day 
before the changed shift commences. 

(f) An officer shall not be rostered for duty until at 
least eight hours have elapsed from the time the 
officer's previous rostered shift ended. 

(g) An officer shall not be retained permanently on 
one shift unless the officer so elects in writing. 

(5) To the extent that the provisions of this clause and 
Clause 19 conflict the provisions of this clause shall 
prevail. 

19.—Overtime. 
(1) Definitions: In this clause the following 

expressions shall have the following meanings:— 
"Prescribed Hours of Duty" means the officer's 

normal working hours. 
"Public Holiday" means the days prescribed in Clause 

22 of this Award. 
"Ordinary Travelling Time" means the time which an 

officer would ordinarily spend in travelling by public 
transport once daily from his home to his usual head- 
quarters and home again. It is time elapsing between time 
of departure from home and the official time of 
commencement of duty and the time elapsing between 
the official time of cessation of duty and arrival at home. 
Where an officer has a continuing approval to use his 
vehicle for official business (that is, paid motor vehicle 
allowance), ordinary travelling time means the time spent 
in travelling by that vehicle from his home to his head- 
quarters and home again each day. 

(2) Overtime: 
(a) When and as often as it is necessary to over- 

come arrears of work or to meet pressure of 
business, any officer may be required by the 
employer to perform reasonable overtime duty 
at times other than the ordinary hours of 
attendance applicable to that officer, including 
work on Saturdays, Sundays, holidays and 
special days off and unless reasonable excuse 
exists the officer shall work in accordance with 
such requirement. 
All work performed by direction of the 
employer — 

(i) before or after the prescribed hours of 
duty on a weekday; 

(ii) on a Saturday, Sunday or Public 
Holiday, shall be classed as overtime 
and subject to the provisions of this 
clause, shall be paid for at the hourly 
rate prescribed by paragraph (b) of this 
subclause. 

(b) Payment for overtime shaU be calculated on an 
hourly basis in accordance with the following 
formula — 
Weekdays: For the first three hours on any 
week day — 

Fortnightly salary x3 
75 2 

After the first three hours on any one week 
day — 

Fortnightly salary x2 
75 1 

Saturdays: First three hours on any 
Saturday — 

Fortnightly salary x3 
75 2 

After the first three hours or after 12 noon, 
whichever is the earlier, on any Saturday — 

Fortnightly salary x2 
75 1 

Sundays: 
Fortnightly salary x2 

75 1 
Public Holidays: During prescribed hours of 
duty — 

Fortnightly salary x3 
75 2 

in addition to the normal days pay. 
During hours outside of prescribed hours of 
duty — 

Fortnightly salary x5 
75 2 

"Fortnightly salary" shall be calculated in 
accordance with the formula contained in 
subclause (1) of Clause 9 of this Award, but 
unless otherwise approved by the employer 
shall not include higher duties allowance. 
Provided that higher duties allowance shall 
only be included in "fortnightly salary" when 
overtime is worked on duties for which the 
allowance is specifically paid. 

(c) Where an officer so elects in writing before 
commencing to work overtime, time off in lieu 
of payment may be granted by the employer. 
Such time off in lieu to be determined on an 
hourly basis by dividing the officer's normal 
hourly rate of pay into the amount to which the 
officer would otherwise have been entitled at 
the prescribed rate in accordance with para- 
graph (b) of this subclause. 

(d) Any commuted allowance and/or time off in 
lieu of overtime, other than that provided in 
paragraph (c) of this subclause shall be 
negotiated between the employer and the 
Union provided that where there is disagree- 
ment between the employer and the Union as to 
the necessity for or the amount of commuted 
allowance or time off, the matter may be 
referred to a Board of Reference. 

(e) A break of at least 30 minutes, which shall not 
be reckoned as overtime, shall be taken for 
meals between 12 noon and 2.00 p.m. when 
overtime is worked on a Saturday, Sunday or 
Public Holiday, and between 5.00 p.m. and 
7.00p.m. on any weekday on which overtime is 
worked. 

(f) No claim for payment or time off in lieu under 
the provisions of this clause shall be allowed in 
respect of any day on which the additional time 
worked amounts to less than 30 minutes. 

(g) Where an officer, having received prior notice, 
is required to return to duty — 

(i) On a Saturday, Sunday or Public 
Holiday the officer shall be entitled to 
payment at the rate in accordance with 
paragraph (b) of this subclause for a 
minimum period of three hours. 

(ii) Before or after the prescribed hours of 
duty on a weekday the officer shall be 
entitled to payment at the rate in accor- 
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dance with paragraph (b) of this sub- 
clause for a minimum period of 1 Zi 
hours. 

(iii) For the purposes of this subclause, 
where an officer is required to return to 
duty more than once, each duty period 
shall stand alone in respect to the appli- 
cation of minimum period payment 
except where the second or subsequent 
return to duty is within any such mini- 
mum period. 

(h) The provisions of paragraph (g) of this sub- 
clause shall not apply in cases where it is 
customary for an officer to return to his place 
of employment to perform a specific job out- 
side his prescribed hours of duty or where the 
overtime is continuous (subject to a reasonable 
meal break) with the completion or commence- 
ment of prescribed hours of duty. 

(i) When an officer is directed to work overtime at 
a place other than the usual headquarters, and 
provided that place where the overtime is to be 
worked is situated in the area within a radius of 
50 kilometres from the usual headquarters, and 
the time spent in travelling to and from that 
place is in excess of the time which an officer 
would ordinarily spend in travelling to and 
from the usual headquarters, and provided 
such travel is undertaken on the same day as the 
overtime is worked, then such excess time shall 
be deemed to form part of the overtime 
worked. 

(j) Except as provided in subclauses (3) (e) and (4) 
(b) of this clause, when an officer is directed to 
work overtime at a place other than the usual 
headquarters and provided that place where the 
overtime is to be worked is situated outside the 
area within the radius of 50 kilometres from the 
usual headquarters and the time spent in travel- 
ling to and from that place is in excess of the 
time which an officer would ordinarily spend in 
travelling to and from the usual headquarters, 
then the officer shall be granted time off in lieu 
of such excess time spent in actual travel in 
accordance with subclause (5). 

(k) Except as provided in paragraph (i) of this 
subclause, payment for overtime, or the 
granting of time off in lieu of overtime or 
travelling time, shall not be approved in the 
following cases — 

(i) Officers whose maximum salary or 
maximum salary and allowance in the 
nature of salary exceeds the gross annual 
equivalent to the salary paid from time 
to time in respect of Level 5 as contained 
in Clause 9 of the Award. 

(ii) Officers whose work is not subject to 
close supervision. 

(iii) Officers whose salary includes specific 
provision in respect to overtime. 

(1) Notwithstanding the provisions of paragraph 
(k) of this subclause, where from the nature of 
the duties required or from other relevant 
circumstances it appears just and reasonable, 
any such officer as is referred to in that para- 
graph shall, with the special approval of the 
employer be paid overtime or granted time off 
in lieu as prescribed by paragraph (b) or para- 
graph (c) respectively of this subclause and if in 
any such case the employer declines to give such 
special approval the matter may be referred to a 
Board of Reference. 
Where an officer not subject to close super- 
vision is directed by the employer to carry out 
specific duties involving the working of over- 
time, and provided such overtime can be 
reasonably determined, then such officer shall 

be entitled to payment or time off in lieu of 
overtime worked in accordance with paragraph 
(b) or paragraph (c) of this subclause. 

(m) Where an officer performs overtime duty after 
the time at which the officer's normal hours of 
duty end on one day and before the time at 
which the officer's normal hours of duty are to 
commence on the next succeeding day, for a 
period which results in the officer not being off 
duty between these times for a continuous 
period of not less than eight hours, the officer is 
entitled to be absent from duty without loss of 
salary, until from the time of ceasing overtime 
duty, the officer has been off duty for a 
continuous period of eight hours. 
Provided that where an officer is required to 
return to or continue work without such break, 
the officer shall be paid at double the ordinary 
rate until released from duty, until the officer 
has had eight consecutive hours off duty 
without loss of pay for ordinary working time 
occurring during such absence. 
The provisions of this subclause shall not apply 
to officers included in subclause (3). 

(n) Where an officer is required to work a con- 
tinuous period of overtime which extends past 
12 midnight into the succeeding day the time 
worked after 12 midnight shall be included with 
that worked before 12 midnight for the purpose 
of calculation of payment provided for in para- 
graph (b) of this subclause. 

(3) On Call: 
(a) An officer who is authorised by the employer to 

be "on call" during periods off duty, shall be 
paid an allowance as prescribed in Schedule G 
of this Award. 

(b) For the purpose of this clause "on call" shaU 
mean an instruction to an officer to remain at 
the officer's place of residence or otherwise to 
be available for immediate contact in the case 
of an emergency call-out requiring the perform- 
ance of duties away from such place of 
residence. 

(c) Where an officer is required to be "on call'' the 
employer shall supply a telephone and pay all 
connection and disconnection charges and 
annual rental charges. If the officer so required 
to be "on call" has already a telephone 
connected, the employer shall pay all rental 
charges. 

(d) Where an officer rostered for "on call'' duty is 
recalled for duty during the period for which he 
is "on call" then he shall receive payment for 
hours worked in accordance with subclause (2) 
(b) of this clause. "On call" allowance is paid 
in addition to any overtime paid in these 
circumstances. 

(e) Time spent in travelling to and from the place 
of duty where an officer rostered "on call" is 
actually recalled to duty, should be included 
with actual duty performed for purposes of 
overtime payment. Provided that such place of 
duty is situated in the area within a radius of 50 
kilometres from the officer's usual head- 
quarters. 

(0 Minimum payment provisions do not apply to 
an officer rostered for "on call" duty. 

(g) An officer in receipt of "on call" allowance 
and who is recalled to duty shall not be 
regarded as having performed emergency duty 
in accordance with subclause (4) of this clause. 

(4) Emergency Duty: 
(a) Where an officer is called on duty to meet an 

emergency at a time when the officer would not 
ordinarily have been on duty, and no notice of 
such call was given prior to completion of usual 
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duty on the last day of work prior to the day on 
which the officer is called on duty, then, if 
called on duty — 

(i) on a Saturday, Sunday or Public 
Holiday, the officer shall be entitled to 
payment at the rate in accordance with 
subclause (2) (b) of this clause for a 
minimum period of three hours; 

(ii) before or after the prescribed hours of 
duty on a weekday the officer shall be 
entitled to payment at the rate in accor- 
dance with subclause (2) (b) of this 
clause for a minimum period of 2'A 
hours; 

(iii) for the purpose of this clause, where an 
officer is recalled more than once, each 
period of emergency duty shall stand 
alone in respect to the application of the 
minimum period payment, subject to 
paragraph (c) of this subclause. 

(b) Time spent in travelling to and from the place 
of duty where the officer is actually recalled to 
perform emergency duty, shall be included with 
actual duty performed for the purposes of over- 
time payment. Provided that such place of duty 
is situated in the area within a radius of 50 kilo- 
metres from his usual headquarters. 

(c) When an officer is recalled to work to perform 
emergency duty the officer shall not be obliged 
to work for the minimum period if the work for 
which the officer was recaEed is completed in 
less time, provided that if an officer is called 
out more than once within any such minimum 
period there shall not be any entitlement to any 
further payment for the time worked within 
that minimum period. 

(5) Excess Travelling Time: An officer, eligible for 
payment of overtime who is required to travel on official 
business outside of the officer's normal working hours 
and away from the officer's usual headquarters, shall be 
granted time off in lieu of such actual time spent in 
travelling at equivalent or ordinary rates on weekdays 
and at time and one half on Saturdays, Sundays and 
Public Holidays: Provided — 

(a) Such travel is undertaken at the direction of the 
employer. 

(b) Such travel shall not include — 
(i) time spent in travelling by an officer on 

duty at a temporary headquarters to the 
officer's home for weekends for the 
officer's own convenience; 

(ii) time spent in travelling by plane between 
the hours of 10.00 p.m. and 6.00 a.m.; 

(iii) time spent in travelling by train or coach 
between the hours of 10.00 p.m. and 
6.00 a.m.; 

(iv) time spent in travelling by ship when 
meals and accommodation are 
provided; 

(v) time spent in travel resulting from the 
permanent transfer or promotion of an 
officer to a new location; 

(vi) time in travelling in which an officer is 
required by the employer to drive, 
outside of the officer's ordinary hours 
of duty, an employer's vehicle or to 
drive the officer's own motor vehicle 
involving the payment of motor vehicle 
allowance but such time shaU be deemed 
to be overtime and paid in accordance 
with subclause (2) (b) of this clause. 

(c) The maximum period which shaH apply for the 
granting of time off in lieu shall be eight hours 
in any one day. 

(d) Time off in lieu will not be granted for periods 
of 30 minutes or less. 

(e) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only for 
such time spent in travelling before and/or 
after the usual hours of duty, and where the 
exigencies of travel compel an officer to travel 
during the officer's usual lunch interval such 
additional travelling time is not to be taken into 
account in computing the number of hours of 
travelling time due. 

(f) Where such travel is undertaken on a normal 
working day, time off in lieu is granted only for 
such time spent in travelling before and/or 
after the usual hours of duty which is in excess 
of the officer's ordinary travelling time. 

(g) Except as provided in paragraph (b) of this 
subclause, all time spent in actual travel on 
Saturdays, Sundays and Public Holidays, shaU 
be deemed to be excess travelling time. 

(6) Special Conditions: Any group of officers whose 
duties necessarily entail special conditions of 
employment shaO not be subject to the prescribed hours 
of duty as defined in subclause (a) if the employer and the 
Union so agree. Provided, however, that any dispute in 
this matter may be referred to a Board of Reference. 

20.—Part-Time Officers. 
(1) An officer who is employed on a part-time basis 

shall be paid a proportion of the appropriate full-time 
salary prescribed by this Award, dependent upon the 
time worked each week. The salary shall be calculated as 
follows: 

Hours worked each fortnight x Full-time fortnightly salary 
75 1 

(2) Part-time employment shall not count as 
qualifying service for short leave. 

(3) Part-time employment shall count as qualifying 
service for annual recreation leave and sick leave on the 
following basis: 

(a) Annual Recreation Leave: Normal entitlement 
as prescribed by this Award. An officer's salary 
during the period of such leave shall be calcu- 
lated in accordance with subclause (1) of this 
clause and based on the fortnightly salary at the 
time the leave is taken. 

(b) Sick Leave: Normal credits prescribed shall 
accrue to an officer, provided that where an 
officer is employed for less than five days per 
week, the periods credited shall be pro rata 
according to the average number of days 
worked each week. Payment made for sick 
leave granted in respect of part-time service 
shall be calculated in accordance with subclause 
(1) of this clause. 

(4) An officer employed on a part-time basis shaE be 
given the benefit of Public Holidays without variation to 
his fortnightly salary provided the holiday occurs on a 
day which is normally worked. 

(5) Service by an officer shaE count as quaEfying 
service for long service leave. Payment made for long 
service leave granted to an officer in respect of part-time 
service shaE be adjusted according to the hours worked 
by the officer during that part-time service subject to the 
following: 

(a) If an officer consistently worked on a part-tim 
basis for a regular number of hours during the 
whole of the qualifying service, the officer shaE 
continue to be paid the salary determined on 

.that basis during the long service leave. 
(b) If an officer has worked a varying number of 

weekly hours during the qualifying service, the 
payment for long service leave granted in 
respect of part-time service shaE be calculated 
on a salary which bears to the fuE-time salary of 
the position occupied by the officer when 
taking leave, the same proportion that the 
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hours worked when employed on a part-time 
basis bears to the normal weekly hours of a full- 
time officer. 
Example — payment for long service leave 
granted for seven year's service consisting of 
four years' working two-thirds time and three 
years' full-time, shall be calculated as follows: 

(i) four-sevenths of leave paid at two-thirds 
salary; and 

(ii) three-sevenths of leave paid at full 
salary. 

This provision also applies to a full-time officer 
who has been employed on a part-time basis 
during the officer's qualifying service. 

21.—Protective Clothing. 
An officer engaged on work which requires the 

provision of protective clothing shall be provided with 
such protective clothing or granted an allowance as 
determined by the employer. 

Provided that if there is a dispute or disagreement as to 
the amount of such allowance, such matters shall be 
referred to a Board of Reference. 

22.—Public Holidays. 
(1) The following days shall be allowed as holidays 

with pay: 
(a) New Year's Day, Good Friday, Easter 

Monday, Christmas Day, the 26th day of 
December, the 25th day of April (Anzac Day). 

(b) The Anniversary of the Birthday of the 
Sovereign, Foundation Day (1st day of June), 
Labour Day (1st day of March). 

(c) All days which the Governor may appoint and 
are notified as Public Service Holidays. 

(2) Whenever any of the days mentioned in paragraph 
(b) fall on a day other than a Monday, the next following 
Monday shall be the holiday instead of such day. 

23.—Relieving Allowance. 
An officer who is required to take up duty away from 

the officer's usual headquarters on relief duty or to 
perform special duty, and necessarily resides temporarily 
away from the officer's usual place of residence, shall be 
reimbursed reasonable expenses on the following 
basis:— 

(1) Where the officer:— 
is supplied with accommodation and meals free of 
charge, or 
is accommodated at a Government institution, 
hostel or similar establishment and supplied with 
meals, 

reimbursement shall be in accordance with the rates 
prescribed in Column A, Items 1, 2 or 3 of Schedule B. 

(2) Where the officer is fully responsible for 
accommodation, meals and incidental expenses and 
hotel or motel accommodation is utilised:— 

(a) For the first 42 days after arrival at the new 
locality reimbursement shall be in accordance 
with the rates prescribed in Column A, Items 4 
to 8 of Schedule B. 

(b) For periods in excess of 42 days after arrival in 
the new locality reimbursement shall be in 
accordance with the rates prescribed in Column 
B, Items 4 to 8 of Schedule B for Married 
Officers or Column C, Items 4 to 8 of Schedule 
B for Single Officers: Provided that the period 
of reimbursement under this subclause shall not 
exceed 49 days without the approval of the 
employer. 

(3) Where the officer is fully responsible for 
accommodation, meals and incidental expenses and 
other than hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the rates 
prescribed in Column A, Items 9,10 or 11 of Schedule B. 

(4) If an officer, whose normal duties do not involve 
camp accommodation, is required to relieve or perform 
special duty resulting in a stay at a camp, the officer shall 
be paid camping allowance for the duration of the period 
spent in camp, and in addition, shall be paid a lump sum 
of $70.00 to cover incidental personal expenses: 
Provided that an officer shall receive no more than one 
lump sum of $70.00 in any one period of three years. 

(5) Reimbursement of expenses shall not be suspended 
should an officer become ill whilst on relief duty, 
provided leave for the period of such illness is approved 
in accordance with the provisions of Clause 12 of this 
Award and the officer continues to incur accommoda- 
tion, meal and incidental expenses. 

(6) When an officer, who is required to relieve or 
perform special duties in accordance with the preamble 
of this clause, is authorised by the employer to travel to 
the new locality in the officer's own motor vehicle 
reimbursement for the return journey shall be as 
follows:— 

(a) Where the officer will be required to maintain a 
motor vehicle for the performance of the 
relieving or special duties, reimbursement shall 
be in accordance with the appropriate rate pre- 
scribed by Clause 17 of this Award. 

(b) Where the officer will not be required to main- 
tain a motor vehicle for the performance of the 
relieving or special duties reimbursement shall 
be on the basis of one half of the appropriate 
rate prescribed by Clause 17 of this Award, 
provided that the maximum amount of reim- 
bursement shall not exceed the cost of the fare 
by public conveyance which otherwise would 
be utilised for such return journey. 

(7) The rate applicable to a married officer under 
subclause (2) (b) shall be paid to a single officer if the 
employer is satisfied that the officer has to maintain a 
home and support dependants therein, in a locality other 
than that to which they have been sent. A certificate to 
this effect must be furnished by a single officer claiming 
the higher rate. 

(8) Where it can be shown by the production of 
receipts or other evidence that an allowance payable 
under this clause would be insufficient to meet reason- 
able additional costs incurred, an appropriate rate of 
reimbursement shall be determined by the employer. 

(9) The provisions of Clause 29 shall not operate 
concurrently with the provisions of this clause to permit 
an officer to be paid allowances in respect of both 
travelling and relieving expenses for the same period: 
Provided that where an officer is required to travel on 
official business which involves an overnight stay away 
from the officer's temporary headquarters the employer 
may extend the periods specified in subclause (2) by the 
time spent in travelling. 

(10) An officer who is directed to relieve another 
officer or to perform special duty away from his usual 
headquarters and is not required to reside temporarily 
away from the usual place of residence shall, if the 
officer is not in receipt of a higher duties or special 
allowance for such work, be reimbursed the amount of 
additional fares paid in travelling by public transport to 
and from the place of temporary duty. 

24.—Removal Allowance. 
(1) When a married officer is transferred in the public 

interest, or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over 
which the officer has no control, the officer shall be 
reimbursed: 

(a) The actual reasonable cost of conveyance for 
the officer and spouse and children under 16 
years of age or other children wholly 
dependent. 

(b) The actual reasonable cost up to an amount of 
$1 350 for conveyance of his furniture, 
including insurance of such furniture whilst in 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 811 

transit unless a higher sum is approved by the 
employer in any special case: Provided that 
only necessary household furniture, effects and 
appliances shall be taken into account. Pro- 
vided further that the employer is satisfied that 
the value of household furniture, effects and 
appliances moved by the officer is at least 
$1 800. 

(c) An allowance of $300 for accelerated deprecia- 
tion and extra wear and tear on furniture, 
effects and appliances for each occasion that an 
officer is required to transport his furniture, 
effects and appliances. Provided that the 
employer is satisfied that the value of house- 
hold furniture, effects and appliances moved 
by the officer is at least $1 800. 

(2) An officer who is transferred solely at the officer's 
own request or on account of misconduct must bear the 
whole cost of removal unless otherwise determined by 
the employer prior to removal. 

(3) An officer shall be reimbursed the full freight 
charges necessarily incurred in respect of the removal of 
one motor vehicle. If authorised by the employer to 
travel to a new locality in the officer's own motor vehicle, 
reimbursement shall be as follows: 

(a) Where the officer will be required to maintain a 
motor vehicle for use on official business at the 
new headquarters, reimbursement for the 
distance necessarily travelled shall be on the 
basis of the appropriate rate prescribed by 
Clause 17 of this Award. 

(b) Where the officer will not be required to main- 
tain a motor vehicle for use on official business 
at the new headquarters reimbursement for the 
distance necessarily travelled shall be on the 
basis of one half of the appropriate rate pre- 
scribed by Clause 17 of this Award. 

(4) Where practicable furniture, effects and 
appliances shaU be removed by State-owned transport. 
Where it is impracticable to use State-owned transport 
the officer shall, before removal is undertaken, obtain 
quotes from at least two carriers which shall be submitted 
to the employer, who may authorise the acceptance of 
the more suitable: Provided that the maximum amount 
prescribed by subclause (1) (b) of this clause is not 
exceeded without the written approval of the employer 
having first being obtained. 

(5) The employer may, in lieu of conveyance, 
authorise payment of an amount not exceeding the 
maximum prescribed by subclause (1) (b) of this clause to 
compensate for loss in any case where an officer with 
prior approval of the employer, disposes of the officer's 
furniture, effects and appliances instead of removing 
them to the officer's new headquarters: Provided that 
such payment shall not exceed the sum which would have 
been paid if such furniture, effects and appliances had 
been removed by the cheapest method of transport 
available. 

(6) Where an officer is transferred to the employer's 
accommodation where furniture is provided and as a 
consequence is obliged to store furniture the officer shall 
be reimbursed the actual cost of such storage up to a 
maximum allowance of $400 per annum. Actual cost is 
deemed to include the premium for adequate insurance 
coverage of the value of the furniture stored. An 
allowance under this subclause shall not be paid for a 
period in excess of four years without the approval of the 
employer. 

(7) Receipts must be produced for all sums claimed. 
(8) New appointees shall be entitled to receive the 

benefits of this clause if they are required by the 
employer to participate in any training course prior to 
being posted to their respective positions. This entitle- 
ment shall only be available to officers who have 
completed their training and who incur costs when 
moving to their first posting. 

(9) In the case of a single officer, an application for 
any reimbursement under this clause shall be considered 
by the employer. 

25.—Short Leave. 
(1) The employer may upon sufficient cause being 

shown, grant an officer leave of absence not exceeding 
two consecutive working days but any leave of absence 
granted shall not exceed, in the aggregate, three working 
days in any one calendar year. 

(2) An officer who desires to obtain short leave shall 
make written application, in a form approved by the 
employer, prior to the commencement of such leave. 

26.—Sick Leave. 
In the case of illness of an officer, the employer shall 

grant the officer leave of absence on the following 
conditions: 

(1) An application for leave of absence on the grounds 
of illness exceeding two consecutive working days shall 
be supported by the certificate of a registered medical 
practitioner or, where the nature of illness consists of a 
dental condition and the period of absence does not 
exceed five consecutive working days, by a certificate of 
a registered dentist. 

(2) The number of days leave of absence which may be 
granted without production of the certificate required by 
subclause (1) of this clause shall not exceed, in the 
aggregate, five working days in any one calendar year. 

(3) An officer who is unfit for duty as a consequence 
of an illness or injury shall inform the employer, or 
arrange for the employer to be so informed, forthwith 
and shall as soon as reasonably possible thereafter, make 
a formal application for sick leave to cover the absence 
from duty; otherwise the officer shall be treated as being 
absent without leave. The application and certificate 
shall be in the form approved by the employer. 

(4) Where an application for leave is supported by the 
certificate of a registered medical practitioner, a further 
certificate from a Government Medical Officer may be 
required and if this certificate does not in the opinion of 
the employer endorse the certificate of the medical 
practitioner, the officer shall pay the fee due to the 
Government Medical Officer. 

(5) The basis for determining the entitlement to leave 
of absence on the grounds of illness which an officer may 
be granted shall be ascertained by crediting the officer 
concerned with the following cumulative periods: 

Leave on Leave on 
full pay half pay 

Working Working 
Days Days 

On date of appointment 5 2 
On completion of six months' 
service 5 3 
On completion of 12 months' 
service 10 5 
On completion of each 
additional 12 months' service 10 5 

(6) Where an officer is ill during the period of annual 
leave for recreation for a period of at least seven days; or 
long service leave for a period of at least 14 days 
and produced at the time or as soon as possible thereafter 
medical evidence satisfactory to the employer that the 
officer is or was as a result of the illness confined to the 
officer's place of residence or a hospital, the officer may, 
with the approval of the employer be granted, at a time 
convenient to the employer, additional leave equivalent 
to the period during which the officer was so confined. 

(7) Where an officer is absent on account of illness and 
the officer's entitlement to sick leave on full pay is 
exhausted, the officer may, with the approval of the 
employer elect to convert any part of the officer's 
entitlement to sick leave on half pay to sick leave on full 
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pay, but so that the officer's sick leave entitlement on 
half pay is reduced by two days for each day of sick leave 
on full pay that the officer received by the conversion. 

(8) Debits for sick leave shall be on the basis of 
working days and shall not include any of the public 
holidays prescribed in this Award occurring during the 
period of leave. 

(9) An officer who is unable to resume duty on the 
expiration of an approved period of sick leave shall 
thereupon apply for a further period of sick leave and 
any such application shall be supported by a certificate 
from a registered medical practitioner. 

(10) An officer who is absent on leave without pay is 
not eligible for leave of absence on account of illness or 
injury under this clause during the currency of that leave 
without pay. 

(11) This clause shall not apply where the officer is 
entitled to compensation under the Officers' Compensa- 
tion Act 1980. 

(12) No leave of absence on account of illness or injury 
shall be granted with pay if the illness or injury has been 
caused by the misconduct of the officer in any case of 
absence from duty without sufficient cause. 

(13) Where the employer has occasion to doubt the 
cause of illness, or the reason for the absence, the 
employer may send a registered medical practitioner to 
attend on and examine the officer, or may direct the 
officer to attend the medical practitioner for 
examination. 

If the report of the medical practitioner does not 
confirm that the officer is ill, or if the officer is not 
available for examination at the time of the visit of the 
medical practitioner or the officer fails, without reason- 
able cause, to attend the medical practitioner when 
directed to do so, the fee payable for the examination, 
appointment or visit shall be paid by the officer. 

(14) Where an officer, who has resigned, is subse- 
quently re-appointed, the officer shall, for the purposes 
of this clause be regarded as a new appointee as from the 
date of his re-appointment. 

(15) Where an officer who has been retired due to ill 
health resumes duty the officer's sick leave entitlement at 
the date of retirement shall be re-instated. 

(16) An officer who is appointed subject to a medical 
examination, and whose appointment is deferred for a 
stated period on the recommendation of the appropriate 
Medical Officer, shall not be granted sick leave with pay 
during that period. 

(17) If the employer has reason to believe that an 
officer is in such a state of health as to render the officer a 
danger to fellow officers or the public, the employer may 
require the officer to obtain and furnish a report as to the 
officer's condition from a registered medical practitioner 
or may require the officer to submit to examination by a 
medical practitioner. 

(18) Upon receipt of the medical report, the employer 
may direct the officer to be absent from duty for a 
specified period, or if already on leave of absence, direct 
the officer to continue on leave for a specified period, 
and the officer's absence will be regarded as absence on 
leave owing to illness. 

27.—Study Assistance. 
(1) An officer may be granted time off with pay for 

part-time study purposes at the discretion of the 
employer on the following terms: 

(a) Time off with pay to attend lectures and/or 
tutorials may be granted to an officer under- 
taking a course of study approved by the 
employer up to a maximum of five hours per 
week. Such time off is to be inclusive of 
travelling time and matched by an equal 
lecture/tutorial private time commitment by 
the officer. 

(b) Time off with pay (including travelling time) to 
attend lectures and/or tutorials may be granted 
to officers undertaking an external study a 
course of study approved by the employer 
where such lectures and tutorials are specifical- 
ly arranged for external students. The time off 
with pay under this paragraph shall not exceed 
the maximum annual amount allowed to an 
officer under subclause (a) of this clause. 

(c) An officer shall be granted time off with pay to 
sit for examinations of approved courses of 
study. 

(2) In every case approval of time off to attend lectures 
and tutorials is subject to: 

(a) it suiting the convenience of the employer; 
(b) the course being undertaken on a part-time 

basis; 
(c) officers undertaking an acceptable formal 

study load in their own time; 
(d) officers making satisfactory progress with their 

studies; and 
(e) the course being relevant to the officer's career 

with the employer and being of value to the 
State. 

28.—Transfer Allowance. 
(1) Except as provided in subclause (4), a married or 

single officer who is transferred to a new locality in the 
public interest, or in the ordinary course of promotion or 
transfer, or on account of illness due to causes over 
which the officer has no control, shaU be paid at the rates 
prescribed in Column A, Item 4, 5 or 6 of Schedule B for 
a period of 14 days after arrival at new headquarters 
within Western Australia or Column A, Items 7 and 8 of 
Schedule B for a period of 21 days after arrival at new 
headquarters in another State of Australia: Provided 
that if an officer is required to travel on official business 
during the said periods, such period will be extended by 
the time spent in travelling. Under no circumstances, 
however, shall the provisions of this subclause operate 
concurrently with those of Clause 29 to permit an officer 
to be paid allowances in respect of both travelling and 
transfer expenses for the same period. 

(2) If a married officer is unable to obtain reasonable 
accommodation for the transfer of the officer's home 
within the prescribed period referred to in subclause (1) 
of this clause and the employer is satisfied that the officer 
has taken all possible steps to secure reasonable 
accommodation, such officer shall, after the expiration 
of the prescribed period to be paid in accordance with the 
rates prescribed by Column B, Item 4, 5, 6, 7 or 8 of 
Schedule B as the case may require, until such time as 
reasonable accommodation has been secured: Provided 
that the period of reimbursement under this subclause 
shall not exceed 77 days without the approval of the 
employer. A single officer shall not be paid allowances 
under this subclause but in lieu may make like applica- 
tion to the employer for an ex gratia payment at the 
employer's discretion. 

(3) When it can be shown by the production of receipts 
or other evidence that an allowance payable under this 
clause would be insufficient to meet reasonable 
additional costs incurred by an officer on transfer, an 
appropriate rate of reimbursement shall be determined 
by the employer. 

(4) An officer who is transferred to the employer's 
accommodation, shall not be entitled to reimbursement 
under this clause: Provided that — 

(a) Where entry into the employer's accommoda- 
tion is delayed through circumstances beyond 
the officer's control an officer may, subject to 
the production of receipts, be reimbursed 
actual reasonable accommodation and meal 
expenses for the officer and spouse and 
dependent children under 16 years of age or 
other children wholly dependent, less a 
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deduction for normal living expenses pre- 
scribed in Column A, Items 14 and 15 of 
Schedule B. 

and provided that — 
(b) if any costs are incurred under subclause (7) (b) 

they shall be reimbursed by the employer. 

29.—Travelling Allowance. 
An officer who travels on official business shall be 

reimbursed reasonable expenses on the following basis: 
(1) When a trip necessitates an overnight stay away 

from headquarters and the officer — 
(a) is supplied with accommodation and meals free 

of charge, or 
(b) attends a course, conference, etc, where the fee 

paid includes accommodation and meals, or 
travels by rail and is provided with a sleeping 
berth and meals, or 

(c) is accommodated at a Government institution, 
hostel or similar establishment and supplied 
with meals, 

(d) reimbursement shall be in accordance with the 
rates prescribed in Column A, Item 1, 2 or 3 of 
Schedule B. 

(2) When a trip necessitates an overnight stay away 
from the officer's headquarters and the officer is fully 
responsible for accommodation, meals and incidental 
expenses — 

(a) where hotel or motel accommodation is utilised 
reimbursement shall be in accordance with the 
rates prescribed in Column A, Items 4 to 8 of 
Schedule B; 

(b) where other than hotel or motel accommoda- 
tion is utilised reimbursement shall be in 
accordance with the rates prescribed in Column 
A, Items 9, 10 or 11 of Schedule B. 

(3) To calculate reimbursement under subclauses (1) 
and (2) for a part of a day, the following formula shall 
apply — 

(a) If departure from headquarters is: 
before 8.00 a.m. — 100 per cent of the daily 
rate. 
8.00 a.m. or later but prior to 1.00 p.m. — 90 
per cent of the daily rate. 
1.00 p.m. or later but prior to 6.00 p.m. — 75 
per cent of the daily rate. 
6.00 p.m. or later — 50 per cent of the daily 
rate. 

(b) If arrival back at headquarters is: 
8.00 a.m. or later but prior to 1.00 p.m. — 10 
per cent of the daily rate. 
I.00 p.m. or later but prior to 6.00 p.m. — 25 
per cent of the daily rate. 
6.00 p.m. or later but prior to 11.00 p.m. — 50 
per cent of the daily rate. 
II.00 p.m. or later — 100 per cent of the daily 
rate. 

(4) When an officer travels to a place outside a radius 
of 50 kilometres measured from the officer's head- 
quarters, and the trip does not involve an overnight stay 
away from headquarters, reimbursement for all meals 
claimed shall be at the rates set out in Column A, Items 
12 or 13 of Schedule B subject to the officer's 
certification that each meal claimed was actually 
purchased: Provided that when an officer departs from 
headquarters before 8.00 a.m. and does not arrive back 
at headquarters until after 11.00 p.m. on the same day 
reimbursement shall be at the appropriate rate prescribed 
in Column A, Items 4 to 8 of Schedule B. 

(5) When it can be shown to the satisfaction of the 
employer by the production of receipts that reimburse- 
ment in accordance with Schedule B does not cover an 
officer's reasonable expenses for a whole trip the officer 
shall be reimbursed the excess expenditure. 

(6) In addition to the rates contained in Schedule B an 
officer shall be reimbursed reasonable incidental 
expenses such as train, bus and taxi fares, official 
telephone calls, laundry and dry cleaning expenses, on 
production of receipts. 

(7) If, on account of lack of suitable transport 
facilities, an officer necessarily engages reasonable 
accommodation for the night prior to commencing 
travelling on early morning transport the officer shall be 
reimbursed the actual cost of such accommodation. 

(8) Reimbursement of expenses shall not be suspended 
should an officer become ill whilst travelling, provided 
leave for the period of such illness is approved in 
accordance with the provisions of this Award and the 
officer continues to incur accommodation, meal and 
incidental expenses. 

(9) Reimbursement claims for travelling in excess of 14 
days in one month shall not be passed for payment by a 
certifying officer unless the employer has endorsed the 
account. 

(10) An officer who is receiving at or temporarily 
transferred to any place within a radius of 50 kilometres 
measured from headquarters shall not be reimbursed the 
cost of midday meals purchased, but an officer travelling 
on duty within that area which requires absence from 
headquarters over the usual midday meal period shall be 
paid at the rate prescribed by Item 16 of Schedule B for 
each meal necessarily purchased, provided that: 

(a) such travelling is not a normal feature in the 
performance of the officer's duties; and 

(b) such travelling is not within the suburb in which 
the officer resides; and 

(c) total reimbursement under this subclause for 
any one pay period shall not exceed the amount 
prescribed by Item 17 of Schedule B. 

30.—Weekend Absence From Residence. 
(1) An officer who is temporarily absent from normal 

headquarters on relieving duty or travelling on official 
business outside a radius of 320 kilometres measured 
from normal headquarters, and is necessarily absent 
from the officer's residence and separated from family, 
shall be granted an additional day's leave for every group 
of three consecutive weekends so absent provided that 
each weekend shall be counted as a member of only one 
group. Provided that: 

(a) the relief duty or travelling on official business 
is within Australia and the officer is not 
directed to work on the weekend by the 
employer. 

(b) an additional day's leave shall not be allowed if 
the employer has approved the officer's family 
accompanying the officer during the period of 
relief or travelling. 

(c) additional leave under this subclause shaU be 
commenced within one month of the period of 
relief duty or travelling being completed unless 
the employer approves otherwise. 

(d) the annual leave loading provided by Clause 7 
of this Award shall not apply to any leave 
entitlement under this clause. 

(2) An officer who is temporarily absent from normal 
headquarters on relieving duty or travelling on official 
business outside a radius of 320 and up to 400 kilometres 
measured from normal headquarters, may elect to have 
the benefit of concessions provided by subclause (3) of 
this clause in lieu of those provided by subclause (1). 
Kalgoorlie, Albany and Geraldton shaU be regarded as 
being within a radius of 400 kilometres for the purposes 
of this subclause in the case of an officer resident in the 
Metropolitan Area. 

(3) An officer who is temporarily absent from normal 
headquarters on relieving duty or travelling on official 
business within a radius of 320 kilometres measured from 
normal headquarters, and such relief duty or travel 
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would normally necessitate the officer being absent from 
the officer's residence for a weekend, shall be allowed to 
return to the residence for the weekend provided that: 

(a) An officer who is directed to work on a 
weekend by the employer shall not be entitled 
to the concessions provided by this subclause. 

(b) All travelling to and from the officer's 
residence shall be undertaken outside of the 
hours of duty prescribed by Clause 6 of this 
Award. 

(c) An officer, who has obtained the approval of 
the employer for the family to accompany the 
officer during the period of relief or traveUing 
shall not be entitled to the concessions provided 
by this subclause. 

(d) When an officer is authorised by the employer 
to use the officer's own motor vehicle to travel 
to the locality where the relief duty is being per- 
formed or when travelling on official business 
the officer shall be reimbursed on the basis of 
one half of the appropriate rate prescribed by 
Clause 17 of this Award, for the journey to the 
officer's residence for the weekend and the 
return to the place of relief duty. Provided that 
the maximum amount of reimbursement shall 
not exceed the cost of the rail or bus fare by 
public conveyance which otherwise would be 
utilised for such journey and payment shall be 
made only to the owner of such vehicle. 

(e) When an officer has been authorised by the 
employer to use the employer's motor vehicle in 
connection with the relief duty or travelling on 
official business, the officer shall be allowed to 
use that vehicle for the purpose of returning to 
the officer's residence for the weekend as pro- 
vided by this subclause. 

(f) An officer who does not use a private motor 
vehicle or the employer's motor vehicle as pro- 
vided by paragraphs (d) and (e) of this 
subclause, shall be reimbursed the cost of the 
fare by public conveyance by road or rail for 
the journey, to and from the officer's residence 
for the weekend. 

(g) An officer who does not make a claim under 
the provisions of this subclause shall be paid 
travelling allowance or relieving allowance as 
the case may require in accordance with the 
provisions of Clause 23 or 29 of this Award. 

(h) An officer who returns home for the weekend 
in accordance with the provisions of this 
subclause shall not be entitled to the reimburse- 
ment of any expenses allowed by Clauses 23 
and 29 of this Award during the period from 
the time when the officer returns home to the 
time of departing from home to travel to 
resume duty at the place away from home. 

31.—Contract of Service. 
(1) Full-Time Officers 

(a) No officer shall leave the employ of the 
employer until the expiration of one month's 
written notice of the officer's intention to do so 
without the approval of the employer. An 
officer who fails to give the required notice 
shall forfeit the sum of $250. Such moneys may 
be withheld from moneys due at the date of 
resignation. 

(b) One month's written notice shall be given by 
the employer to an officer whose services are no 
longer required. Provided that the employer 
may pay the officer one month's salary in lieu 
of said notice. 

(c) The employer may summarily dismiss an 
officer deemed guilty of gross misconduct or 
neglect of duty and the officer shall not be 
entitled to any notice or payment in lieu of 
notice. 

(d) An officer, having attained the age of 55 years 
shall be entitled to retire from the employ of the 
employer. 

(e) Every officer shall retire on attaining the age of 
65 years. 

(f) Notwithstanding any of the other provisions 
contained in this clause a lesser period of notice 
may be negotiated between the employer and 
the officer. 

(2) Part-Time Officers: A part-time officer shall be 
entitled to the same salary, leave and other conditions 
prescribed in this Award for full-time officers, with 
payment for paid leave being in the proportion to which 
the officer's weekly hours bear to the weekly hours of an 
officer engaged full-time in that class of work. 

(3) Casual Officers 
(a) A casual officer shall be paid one seventy-fifth 

of the ordinary fortnightly rate of salary pre- 
scribed by this Award for the classification in 
which the casual officer is employed for each 
hour so employed, with the addition of 20 per 
cent, in lieu of annual leave, sick leave, long 
service leave and payment for public holidays. 

(b) Notwithstanding the provisions of this 
subclause the employer may terminate the 
contract in accordance with subclause (1) (c) of 
this clause. 

(c) Unless otherwise agreed to between the Union 
and the employer casual officers shall only be 
employed to provide relief for an officer who is 
absent on annual leave, sick leave, or other 
approved leave of less than one month's 
duration. Provided however that casual 
officers may be employed for periods of less 
than one month where the pressure of the 
employer's business so requires. 

(4) Fremantle Port Authority Only: Temporary 
officers may be engaged at such daily or weekly rate as 
may be appropriate to the particular class of work, and 
shall be subject to one day's or one week's notice as the 
case may be, provided that any such officer engaged on a 
daily basis but whose period of engagement has exceeded 
one week shall be subject to one week's notice, and 
provided further that the minimum wage payable to a 
temporary officer shaO not be less than the rate pre- 
scribed for similar work under this Award. 

32.—Certificate of Service. 
On the request of an officer and prior to the officer's 

termination of service the employer shall provide a 
Certificate of Service containing full information as to 
the period of service and the nature of the duties 
performed by the officer. 

33.—Preservation of Accrued Rights and Privileges. 
Nothing contained in this Award shall operate so as to 

reduce the rights, privileges or entitlements accrued by 
existing officers under the superseded Awards referred to 
in Clause 1 of this Award. 

34.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An officer who 

becomes pregnant shall, upon production to the 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of the officer's 
confinement, be entitled to maternity leave provided that 
the officer has had not less than 12 months' continuous 
service with that employer immediately preceding the 
date upon which the officer proceeds upon such leave. 

For the purposes of this clause: 
(a) An officer shaU include a part-time officer but 

shall not include an officer engaged upon 
casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 
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(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An officer shall, not less than 10 weeks prior to 
the presumed date of confinement, give notice 
in writing to the employer stating the presumed 
date of confinement. 

(c) An officer shall give not less than four weeks' 
notice in writing to the employer of the date 
upon which the officer proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An officer shall not be in breach of this order as 
a consequence of failure to give the stipulated 
period of notice in accordance with paragraph 
(c) hereof if such failure is occasioned by the 
confinement occurring earlier than the 
presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the officer make it inadvisable for the officer 
to continue at her present work, the officer shall, if the 
employer deems it practicable, be transferred to a safe 
job at the rate and on the conditions attaching to that job 
until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
officer may, or the employer may require the officer to, 
take leave for such period as is certified necessary by a 
duly qualified medical practitioner. Such leave shall be 
treated as maternity leave for the purposes of subclauses 
(7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the officer 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the officer giving 
not less than 14 days' notice in writing stating 
the period by which the leave is to be shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an officer terminates other than by the 
birth of a living child. 

(b) Where the pregnancy of an officer then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
officer to resume work at the time nominated 
by the employer which shall not exceed four 
weeks from the date of notice in writing by the 
officer to the employer that the officer desires 
to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an officer not then on 

maternity leave terminates after 28 weeks other 
than by the birth of a living child then — 

(i) the officer shall be entitled to such 
period of unpaid leave (to be known as 
special maternity leave) as a duly 
qualified medical practitioner certifies 
as necessary before the officer's return 
to work. 

(ii) for illness other than the normal conse- 
quences of confinement the officer shall 
be entitled, either in lieu of or in 

addition to special maternity leave, to 
such paid sick leave as to which the 
officer is then entitled and which a duly 
qualified medical practitioner certifies 
as necessary before the officer's return 
to work. 

(b) Where an officer not then on maternity leave 
suffers illness related to the pregnancy, the 
officer may take such paid sick leave (to be 
known as special maternity leave) as a duly 
qualified medical practitioner certifies as 
necessary before the officer's return to work, 
provided that the aggregate of paid sick leave, 
special maternity leave and maternity leave 
shaU not exceed 52 weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An officer returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which the officer held immediately before 
proceeding on such leave or, in the case of an 
officer who was transferred to a safe job 
pursuant to subclause (3), to the position the 
officer held immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
officer is qualified and the duties of which the 
officer is capable of performing, the officer 
shall be entitled to a position as nearly 
comparable in status and salary or wage to that 
of the officer's former position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An officer may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
the officer is then entitled. 

(b) Paid sick leave or other paid authorised award 
absences (excluding annual leave or long service 
leave), shaU not be available to an officer 
during absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an officer but shall not be taken 
into account in calculating the period of service for any 
purpose of the Award. 

(9) Termination of Employment. 
(a) Whilst on maternity leave an officer may 

terminate the employment at any time during 
the period of leave by notice given in 
accordance with this award. 

(b) The employer shall not terminate the employ- 
ment of an officer on the ground of pregnancy 
or of her absence on maternity leave, but 
otherwise the rights of the employer in relation 
to termination of employment are not hereby 
affected. 

(10) Return to Work After Maternity Leave. 
(a) An officer shall confirm her intention of 

returning to work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of the period of maternity 
leave. 

(b) An officer, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which the officer held 
immediately before proceeding on maternity 
leave or, in the case of an officer who was 
transferred to a safe job pursuant to subclause 
(3), to the position which the officer held 
immediately before such transfer. Where such 
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position no longer exists but there are other 
positions available for which the officer is 
qualified and the duties of which the officer is 
capable of performing, the officer shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of the former 
position. 

(11) Replacement Officers. 
(a) A replacement officer is an officer specifically 

engaged as a result of an officer proceeding on 
maternity leave. 

(b) Before an employer engages a replacement 
officer under this subclause, the employer shall 
inform that person of the temporary nature of 
the employment and of the rights of the officer 
who is being replaced. 

(c) Before an employer engages a person to replace 
an officer temporarily promoted or transferred 
in order to replace an officer exercising rights 
under this clause, the employer shall inform 
that person of the temporary nature of the 
promotion or transfer and of the rights of the 
officer who is being replaced. 

(d) Provided that nothing in this subclause shaU be 
construed as requiring an employer to engage a 
replacement officer. 

(e) A replacement officer shall not be entitled to 
any of the rights conferred by this clause except 
where employment continues beyond the 12 
months qualifying period. 

35.—Time and Wages Record. 
(1) The employer shall keep or cause to be kept a Time 

Book and Salaries Sheet, in either of which shall be 
entered — 

(a) the name of each officer to whom this Award 
applies; 

(b) the nature of the work performed; 
(c) the hours worked each day; 
(d) the salary and overtime (if any) paid to each 

officer. 
Officers shall record and sign their starting and 

finishing times per shift in the Time Book; and shall sign 
the Salaries Sheet on receipt of their salaries. 

(2) The Time Book with all entries therein shall, on 
demand, be produced for inspection by the Secretary or 
duly authorised official of the Union at any reasonable 
time. The Salaries Sheet shall be similarly produced on 
demand during ordinary office hours. 

(3) Where time books are not used any system of time 
clocks or administrative arrangements used to record an 
officer's attendance may be used. 

(4) Any system of automatic data processing that 
contains the information referred to in subclause (1) of 
this clause may be used. 

36.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal Union sub- 

scriptions as equal amounts each pay period. 

(2) Payroll Deduction Authority forms shall be com- 
pleted by officers. Where the employer requires a 
standard procuration form, that form shall be used. 

(3) Where required by the employer or Union, the 
Union Secretary, or person acting in his/her stead, shall 
countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction of 
subscriptions from the first full pay period following 
receipt of a completed Payroll Deduction Authority 
form and continue deducting throughout the officer's 

period of employment, except as provided in subclause 
(5) of this clause or until the authority is cancelled in 
writing by the officer; 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct Union subscriptions in 
accordance with the rules of the Union, the Union shall 
notify the employer in writing of the level of Union 
subscription to be deducted. The employer shaU imple- 
ment any change to Union subscriptions no later than 
one month after being notified by the Union except 
where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, arrears, 
levies or fines are not the responsibility of the employer. 

(b) Where a deduction is not made from an officer's 
salary in any pay period, either inadvertently or as a 
resuylt of an officer not being entitled to salary 
sufficiently to cover the subscription, it shall be the 
officer's responsibility to settle the outstanding amount 
with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an officer's termination pay on 
termination of service, other than normal deductions for 
the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, to 
the relevant Union party to this Award at such intervals 
as are agreed between the employer and the Union. 

37.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The employer shall grant paid leave of absence 
to officers who are nominated by the Union to 
attend short courses conducted by the 
Australian Trade Union Training Authority. 

(b) Paid leave of absence shall also be granted to 
attend similar courses or seminars as from time 
to time are approved by agreement between the 
parties. 

(2) An officer shall be granted up to a maximum of 
five days paid leave per calendar year for trade Union 
training or similar courses or seminars as approved. 
However, leave of absence in excess of five days and up 
to 10 days may be granted in any one calendar year 
provided that the total leave being granted in that year 
and in the subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the ordinary 
rate of pay and shall not include shift allowances, penalty 
rates or overtime. 

(b) Where a public holiday or rostered day off falls 
during the duration of a course, a day off in lieu of that 
day will not be granted. 

(4) The granting of leave pursuant to the provisions of 
subclause (1) of this clause is subject to the operation of 
the organisation not being unduly affected and to the 
convenience of the employer. 

(5) (a) Any application by an officer shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, provided 
that the employer may agree to a lesser period of notice. 

(b) All applications for leave shaU be accompanied by 
a statement from the Union indicating that the employee 
has been nominated for the course. The application shaU 
provide details as to the subject, commencement date, 
length of course, venue and the authority which is 
conducting the course. 

(6) A qualifying period of 12 months in employment 
with the employer shall be served before an officer is 
eligible to attend courses or seminars of more than half 
day duration. An employer may, where special circum- 
stances exist, approve an application to attend a course 
or seminar where an officer has less than 12 months' 
Government service. 
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(7) (a) The employer shall not be liable for any 
expenses associated with an officer's attendance at Trade 
Union training courses. 

(b) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours immediately before or after the course. 

38.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an officer: 
(i) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who, as a Union nominated representative of 

officers, is required to attend negotiations 
and/or conferences between the Union and the 
employer; 

(iii) when prior agreement between the Union and 
the employer has been reached for the officer to 
attend official Union meetings preliminary to 
negotiations or industrial hearings; 

(iv) who, as a Union nominated representative of 
officers, is required to attend joint Union/ 
management consultative committees or 
working parties. 

(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an officer a reasonable time in 
advance; 

(ii) for the minimum period necessary to enable the 
Union business to be conducted or evidence to 
be given; 

(iii) for those officers whose attendance is essential; 
(iv) when the operations of the employer are not 

being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an officer attending to Union business. 

(c) Leave of absence granted under this clause shaU 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for Union business. 

(b) An officer shall not be entitled to paid leave to 
attend Union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for officers to conduct Union 
business. 

(4) The provisions of this clause shall not apply when 
an officer is absent from work without the approval of 
the employer. 

39.—Notification of Change. 
(1) Employer's duty to notify 

(a) Where an employer has made a definite 
decision to introduce major changes in produc- 
tion, programme, organisation, structure or 
technology that are likely to have significant 
effects on officers, the employer shall notify 
the officers who may be affected by the 
proposed changes and the Union. 

(b) "Significant effects" include termination of 
employment, major changes in the composi- 
tion, operation or size of the employer's work- 
force or in the skills required; the elimination or 
diminution of job opportunities, promotion 
opportunities or job tenure; the alteration of 

hours of work; the need for retraining or 
transfer of officers to other work or locations 
and restructuring of jobs. Provided that where 
the Award makes provision for alteration of 
any of the matters referred to herein an alter- 
ation shall be deemed not to have significant 
effect. 

(2) Employer's duty to discuss change 
(a) The employer shall discuss with the officers 

affected and the Union, inter alia, the intro- 
duction of the changes referred to in subclause 
(1) hereof, the effects the changes are likely to 
have on officers, measures to avert or mitigate 
the adverse effects of such changes on officers 
and shall give prompt consideration to matters 
raised by the officers and/or the Union in 
relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made 
by the employer to make the changes referred 
to in subclause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the officers 
concerned and the Union, all relevant 
information about the changes including the 
nature of the changes proposed; the expected 
effects of the changes on officers; and any 
other matters likely to affect officers. Provided 
that any employer shall not be required to 
disclose confidential information the disclosure 
of which would be inimical to the employees' 
interests. 

Schedule A — Salaries. 
(1) The annual salaries applicable to officers covered 

by this agreement shall be: 
Level Salary Per Annum c 

A B 
4 

c D 
Level 1 Under 17 years 7 618 7 907 8 089 8 357 17 years 8 093 9 241 9 454 9 767 

18 years 10 383 10 778 11 026 11 392 
19 years 12 019 12 476 12 763 13 186 
20 years 13 497 14 010 14 332 14 807 
21 years or first year 
of adult service 14 827 15 390 15 774 16 266 
22 years or second year 
of adult service 15 387 15 972 16 339 16 861 
23 years or third year 
of adult service 15 944 16 550 16 931 17 453 
24 years or fourth year 
of adult service 16 500 17 127 17 521 18 043 

Q-P • 25 years or fifth year 
of adult service 17 059 17 707 18 114 18 636 
26 years or sixth year 
of adult service 17 617 18 286 18 707 19 229 
27 years or seventh year 
of adult service 18 259 18 953 19 389 19911 
28 years or eighth year 
of adult service 18 703 19 414 19 861 20 383 
29 years or ninth year 
of adult service 19 360 20 096 20 558 21 000 

Level 2 20 146 20 912 21 393 21 915 
20 750 21 539 22 034 22 556 
21 373 22 185 22 695 23 217 
22 014 22 851 23 377 23 899 
22 675 23 537 24 078 24 600 

Level 3 23 582 24 478 25 041 25 563 
24 290 25 213 25 793 26 315 
25 018 25 969 26 566 27 088 
25 769 26 748 27 363 27 885 

Level 4 26 795 27 813 28 453 28 975 
27 599 28 648 29 307 29 829 
28 427 29 507 30 186 30 708 

Level 5 30 020 31 161 31 878 32 400 
31 100 32 282 33 024 33 546 
32 219 33 443 34 212 34 734 
33 380 34 648 35 445 35 967 

Provided that the salary rates shown in Column A 
shall be payable from the beginning of the first pay 
period commencing on or after 1 November 1985, those 
in Column B from the beginning of the first pay period 
commencing on or after 4 November 1985, those in 
Column C from the beginning of the first pay period 
commencing on or after 1 July 1986, and those in 
Column D from the beginning of the first pay period 
commencing on or after 10 March 1987. 
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Schedule B. 
Column A Column B Column C 

Item Particulars Daily rate Daily rate Daily rate married single 
officer: officer: 
relieving allowance 

allowance for period 
for period in excess of 

in excess of 42 days 
42 days [subclause 

[subclause (23)(b)(ii)] 
(23)(b)(ii)] 

Allowance to meet incidental expenses 
$ $ $ 

1. WA — South of 26 degrees 
Latitude 4.35 

2. WA — North of 26 degrees 
Latitude 6.70 

3. Interstate 6.70 
Accommodation involving an overnight 
stay in a hotel or motel 

WA — Metropolitan Hotel or 
Motel 77.90 38.95 25.95 
Locality South of 26 degrees 
South Latitude 62.10 31.05 20.70 
Locality North of 26 degrees 
South Latitude: 

Broome 109.45 54.70 36.50 
Carnarvon 77.85 38.90 25.95 
Dampier 103.40 51.70 34.45 
Derby 92.05 46.00 30.70 
Exmouth 110.95 55.45 37.00 
Fitzroy Crossing 70.70 35.35 23.55 
Gascoyne Junction 74.70 37.35 24.90 
Halls Creek 89.20 44.60 29.75 
Karratha 132.70 66.35 44.25 
Kununurra 116.20 58.10 38.75 
Marble Bar 90.70 45.35 30.25 
Newman 128.20 64.10 42.75 
Nullaginc 67.70 33.85 22.55 
Onslow 97.70 48.85 32.55 
Pannawonica 95.70 47.85 31.90 
Paraburdoo 104.40 52.20 34.80 
Port Hedland 94.55 47.30 31.50 
Roebourne 71.70 35.85 23.90 
Shark Bay 85.15 42.60 28.40 
Tom Price 103.40 51.70 34.45 
Wickham 101.20 50.60 33.75 
Wittenoom 91.70 45.85 30.55 
Wyndham 109.70 54.85 36.55 

Interstate — Capital City 103.00 51.50 34.35 
Interstate — Other than Capital 
City 62.10 31.05 20.70 

Accommodation involving an overnight 
stay at other than a hotel or motel 

9. WA — South of 26 degrees South 
Latitude 31.70 

10. WA—North of 26 degrees North 
Latitude 46.10 

11. interstate 46.10 
Travel not involving an overnight stay 
12. WA — South of 26 degrees 

Latitude: 
Breakfast 6.70 
Lunch 6.70 
Evening Meal 13.95 

13. WA — North of 26 degrees 
Latitude: 

Breakfast 7.50 
Lunch 10.80 
Evening Meal 21.10 

Deduction for normal living expenses 
14. Each Adult 12.05 
15. Each Child 2.05 
Midday Meal 
16. Rate per meal 2.90 
17. Maximum reimbursement per pay 

period 14.50 

Provided that the rates shown in the above schedule 
shall be effective on and from 1 March 1987. 

Schedule C — Motor Vehicle Allowances. 

Part A — Motor Car 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc- and 

2600cc Under 

Metropolitan Area 
First 4 000 kilometres 58.3 52.4 42.3 
Over 4 000-8 (XX) kilometres 25.9 23.2 19.5 
Over 8 000-16 000 kilometres 15.1 13.5 11.9 
Over 16 000 kilometres 19.5 18.0 14.3 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
2600cc 1600cc- and 

2600cc Under 

South West Land Division 
First 4 OCX) kilometres 59.5 53.6 43.4 
Over 4 000-8 000 kilometres 26.5 23.8 20.0 
Over 8 000-16 000 kilometres 15.5 13.8 12.2 
Over 16 000 kilometres 19.8 18.3 14.6 

North of 23.5 degrees South 
Latitude 

First 4 OCX) kilometres 66.0 58.9 48.5 
Over 4 000-8 OCX) kilometres 28.9 25.8 21.9 
Over 8 000-16 000 kilometres 16.6 14.7 13.0 
Over 16 000 kilometres 17.9 16.4 13.4 

Rest of the State 
First 4 000 kilometres 61.4 55.4 44.7 
Over 4 000-8 (XX) kilometres 27.4 24.6 20.6 
Over 8 000-16 000 kilometres 16.1 14.3 12.6 
Over 16 000 kilometres 18.9 17.4 14.1 

Part B — Motor Car 
Engine Displacment 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 28.6 25.6 21.4 
South West Land Division 29.3 26.2 21.9 
North of 23.5 degrees South 
Latitude 32.0 28.5 24.1 
Rest of the State 30.2 21.2 22.6 

Part C — Motor Cycle 
Distance Travelled During a Rate c/km 
Year on Official Business 
Rate per kilometre 10 

Part D — Transition 
(1) As the Award operates on a fiscal year it is 

necessary that a transition period between the operative 
date of the Award and the end of this financial year 
occurs. Therefore, for the period 1 December 1986 to 30 
June 1987 claims made by officers eligible for reimburse- 
ment under Clauses 2 or 3 of the Award are to be made 
on the following basis:— 

0 to 2500 kms — rate as per 0 to 4000 kms 
2501 to 5000 kms — rate as per 4001 to 8000 kms 
5001 to 10000 kms — rate as per 8001 to 16000 kms 
over 10000 kms — rate as per over 16000 kms 

(2) The transition affects those officers who are 
eligible to claim under subclauses (2) or (3) only. 

(3) The conditions as set out under subclauses 2 (2) (c) 
and (d) of the Award apply from 1 July 1986 to 30 June 
1987. The total distance travelled by an officer during the 
financial year shall be included in calculations to 
determine whether the officer is eligible to receive reim- 
bursement under either subclause. Pro rata adjustments 
should be made for periods which do not count as 
qualifying service as defined in the Award and for part- 
time employment. 

Schedule D (1) — Camping Allowance. 
South of 26 degrees South Latitude 

Rate 
per day Item 

Permanent Camp — Cook provided by 
the Department $13.50 1 
Permanent Camp — No cook provided $18.(X) 2 
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Other Camping ■ 
the Department 
Other Camping • 

- Cook provided by 

- No cook provided 

Rate 
per day Item 

$22.50 3 
$27.00 4 

Schedule D (2) — Camping Allowance. 
North of 26 degrees South Latitude 

Permanent Camp — Cook provided by 
the Department $20.70 1 
Permanent Camp — No cook provided $25.20 2 
Other Camping — Cook provided by 
the Department $29.50 3 
Other Camping — No cook provided $34.20 4 

Provided that the rates shown in the above schedules 
shall be effective on and from 1 March 1987. 

Rate 
per day Item 

— No cook provided 
Cook provided by 

$20.70 
$25.20 

$29.50 
$34.20 

District Allowance. 
Schedule E — Part 1. 

(a) Married Male Officers — subclause (12) (a) 
Column I 
District 

Column II 
Standard 

Rate 
$ p.a. 
3 949 
3 224 

Column IV 
Rate 

Column III 
Exceptions to 
Standard Rate 
Town or Place 

Halls Creek 
Marble Bar 
Port Hedland 
Carnarvon 

2 737 Kalgoorlie ) 
Boulder ) 240 

Esperance 972 
1 Nil Nil Nil 

(b) (i) Single officers — subclause (12) (b) 
(ii) Officers where headquarters are not located in 

a district allowance district — subclause (12) 
(g)- 
Half of the appropriate rate as prescribed in (a) 
above. 
Provided that these rates shall operate with 
effect on and from 1 January 1987. 

Schedule F — Meal Allowance. 
Breakfast $3.90permeal 
Lunch $4.80 per meal 
Evening Meal $5.75permeal 

Schedule G — On Call Allowances. 
Where the rostered period is for: 
(1) any night, Monday to Friday, inclusive — $3.60 

per night; and 
(2) Saturday, Sunday and Public Holiday (day and 

night inclusive) — $7.20 per day. 

Schedule H — Shift Allowance. 
Each afternoon or night shift — $9.54. 

Schedule I — Respondents. 
Western Australian Coastal Shipping Commission 
Western Australian Meat Commission 
Western Australian Egg Marketing Board 
Fremantle Port Authority 
Hon Minister for Works 
Hon Minister for Transport 
Lotteries Commission of Western Australia 
Water Authority of Western Australia 

Schedule 2. 

1.—Title. 
This Award shall be known as the Clerks' (Fremantle 

Port Authority) — Wharf and Special Conditions Award 
1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Area and Scope. 
5. Date of Operation. 
6. Hours of Attendance. 
7. Annual Recreation Leave. 
8. Overtime. 
9. Meal Allowance. 
10. Sick Leave on Retirement. 
11. Holidays. 
12. Transition — Qualification Allowance. 
13. Savings. 

3.—Objects. 
The object of this Award is to ensure that the 

employees covered by this Award continue to receive 
hours, wages and conditions not less than those set down 
by the Fremantle Port Authority Clerks' (Head Office 
Staff) Award No. 10 of 1957 as amended to the date of 
operation of this Award. 

4.—Area and Scope. 
This Award shall apply to all clerical employees 

employed by the Fremantle Port Authority and covered 
by the Clerks' (Public Authorities) Award 1987 (the 
parent award). 

5.—Date of Operation. 
This Award shall apply from the 1st day of November 

1985 being the date of operation of the parent award. 

6.—Hours of Attendance. 
Notwithstanding Clause 6.—Hours of Attendance of 

the parent award the hours usually worked by employees 
covered by this Award prior to 1 November 1985 shall 
continue to be observed during the currency of this 
Award and shall be worked on Mondays to Fridays 
inclusive with an interval of not less than one half hour 
nor more than an hour for lunch between the hours of 12 
noon and 2.00 p.m. provided that: 

(1) The Authority may require any officer to work 
reasonable overtime at overtime rates, and such officer 
shall work overtime in accordance with such 
requirement. 

(2) The Union or officer or officers covered by this 
award shall not in any way, whether directly or 
indirectly, be party to, or concerned in any ban, 
limitation or restriction upon the working of overtime in 
accordance with the requirements of this clause. 

7.—Annual Recreation Leave. 
Notwithstanding Clause 7.—Annual Recreation 

Leave of the parent award the following provisions for 
Annual Recreation Leave shall apply — 

(1) A period of four weeks' leave with pay, shall be 
granted to a worker after each period of 12 months' 
continuous service. 

(2) Should any of the holidays referred to in Clause 
22.—Public Holidays of the parent award occur during 
the period an officer is on annual leave and is observed 
on a day which would have been an ordinary working 
day, a day in lieu of any such holiday shall be added to 
the period of annual leave. 

(3) Annual leave shall, at all times be taken at a time 
convenient to the Authority. 

(4) If after one month's continuous service in any 
qualifying 12 monthly period an officer leaves the 
Authority, or his employment is terminated by the 
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Authority through no fault of the officer the officer shall 
be paid one third of a week's pay at his ordinary rate in 
respect of each complete month of continuous service. 

(5) The Authority may, upon special application, 
permit any officer to accumulate his annual leave for 
three years, but no longer. 

(6) An officer shall be paid for any period of annual 
leave prescribed by this clause at the ordinary rate of pay 
of the officer plus a loading of 17 Vi per cent on all annual 
leave accruing from 1 January 1973, 22Vi per cent on all 
annual leave accruing from 1 January 1974, 25 per cent 
on all annual leave accruing from 6 May 1974, 27 Vi per 
cent on all annual leave accruing from 1 January 1980, 
provided that the maximum amount of loading payable 
shall not exceed the amount set out in the Common- 
wealth Bureau of Census and Statistics publication for 
"average weekly earnings per male employed unit" in 
Western Australia for the September quarter 
immediately preceding the date on which the leave 
commences. 

8.—Overtime. 
Notwithstanding Clause 19.—Overtime of the parent 

award the following provisions for overtime shall 
apply — 

(1) Overtime shall mean and include all time worked in 
excess of or outside of the ordinary hours of duty as 
prescribed in Clause 6.—Hours of Attendance of this 
Award. 

(2) All time worked between the usual finishing time 
and 12 midnight on an ordinary working day shall be 
paid for at the rate of double time, provided that an 
officer recalled to duty after the usual finishing time shall 
be paid a minimum of two hours at the appropriate rate. 

(3) All time worked between 12 midnight and the usual 
starting time shall be paid for at the rate of double time, 
with the minimum payment as for four hours, except 
where the period of duty commenced at or within four 
hours of the usual starting time when the payment shall 
be from the time duty actually commences until the 
normal starting time, provided that where the work 
performed after 12 midnight is worked in consecutive 
extension of overtime performed prior to 12 midnight or 
after a meal interval taken at 12 midnight, payment shall 
be made for actual time worked. 

(4) All time worked on Saturday between the ordinary 
starting time and 12 noon shall be paid for at the rate of 
double time with a minimum payment as for two hours. 

(5) All time worked between 12 noon and 12 midnight 
on Saturdays shall be paid for at the rate of double time 
with a minimum payment as for two hours except where 
such time is worked in consecutive extension (apart from 
meal breaks) with work performed prior to 12 noon, 
when payment shall be made for actual time worked. 

(6) All time worked on Sundays and public holidays as 
prescribed in Clause 22.—Public Holidays of the parent 
award shall be paid for at the rate of double time and one 
half with a minimum payment as for four hours. 

(7) All time worked on public holidays which occur on 
non working days shall be paid for at the rate of double 
time with a minimum payment as for four hours. 

(8) An officer required to work during the normal 
meal break shall be paid at double time until such time as 
the employee is released to take a meal break. 

(9) Officers whose maximum rate of pay exceeds that 
as prescribed from time to time for the 2nd increment of 
the rate paid in respect of a classified officer Level 5 as 
contained in Clause 9.—Salaries and Salary Ranges — 
Clerical Officer of this award shall not be entitled to 
overtime, provided that where from the nature of the 
duties required or from other relevant circumstances it 
appears just and reasonable, any such officer may, with 
the approval of the Authority, be paid overtime in 
accordance with the provisions of this clause. 

9.—Meal Allowance. 
Notwithstanding Clause 15.—Meal Allowance of the 

parent award the following provisions for meal 
allowance shall apply — 

(1) In addition to the payment for overtime prescribed 
in Clause 8.—Overtime of this Award a meal allowance 
of $6.75 shall be paid to each officer in the following 
circumstances: 

(a) Officers who are required to commence duty at 
6.30 a.m. or earlier, or continue working after 
their normal finishing time beyond 6.00 p.m. 

(b) On other than an ordinary working day: Where 
an officer is required for duty and works before 
and after the usual meal time, provided that the 
actual period of work exceeds two hours. For 
the purpose of this subclause the usual meal 
times shall be deemed to be: Breakfast 6.30 
a.m. toS.OOa.m.,Lunch 12noonto 1.00p.m., 
Dinner 5.00 p.m. to 6.30 p.m. 

(2) The amount of the meal allowance shall be 
adjusted from time to time in accordance with move- 
ments in the meal allowance payable to Waterside 
Workers. 

10.—Sick Leave on Retirement. 
(1) After 10 years' service the employer shall pay to an 

officer on retirement, due to age or ill health, or in the 
case of his death to his dependants or his estate 100 per 
cent of his accumulated sick leave entitlement. 

(2) For the purpose of subclause (1) hereof the 
accumulated sick leave entitlement shall be calculated on 
each completed month of service as from and including 1 
July 1967, on the following basis: 

(a) From 1 July 1967 to 30 June 1972 sick leave 
shall be deemed to accrue at the rate of five 
days a year. 

(b) From 1 July 1972, sick leave shall be deemed to 
accrue at the rate of 10 days a year. 

(c) The accumulated sick leave entitlement calcu- 
lated in accordance with paragraphs (a) and (b) 
hereof shall be reduced by deducting all sick 
leave taken since the 1st day of July 1967. 

11.—Holidays. 
(1) In relation to the holidays prescribed by Clause 

22.—Public Holidays of the parent award an additional 
day, picnic day (to be observed on the day upon which 
the Waterside Workers' Picnic Day falls) shall be 
observed as a public holiday. 

(2) Whenever a holiday falls on an ordinary working 
day and a worker is not required to work on that day, he 
shall be paid for the day as though it were an ordinary 
working day. 

12.—Transition — Qualification Allowance. 
Notwithstanding subclause (3) (b) (vi) of Clause 9.— 

Salaries and Salary Ranges of the parent award — 
(1) Officers in receipt of a qualification allowance at 

the date of operation of this Award or who would have 
become entitled to such an allowance as a result of 
studies completed in the 1985 calendar year, shall 
continue to receive or be granted such allowance or 
increase in allowance whilst in receipt of a salary not 
exceeding the minimum rate prescribed by Clause 9.— 
Salaries and Salary Ranges of the parent award as set out 
in Schedule A of that award for a level 4 officer. 

(2) The qualifications allowance for workers as 
prescribed by subclause (1) of this clause shall be an 
allowance equivalent to the difference between the 
officer's rate and the next higher rate prescribed in the 
incremental scale. 

13.—Savings. 
The terms and conditions of the parent award shall be 

deemed to apply to officers covered by this Award, save 
to the extent otherwise provided by this Award. 
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FREMANTLE PORT AUTHORITY 
PORT SECURITY. 

Agreement No. AG11 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG11 of 1986. 

Between Seamen's Union of Australia, West Australian 
Branch and the Federated Miscellaneous Workers' 
Union of Australia, Hospital, Service and 
Miscellaneous WA Branch, Applicants and 
Fremantle Port Authority, Respondent. 

Order. 
HAVING heard Mr W.T. Wood on behalf of the 
Seamen's Union of Australia, West Australian Branch 
and Mr A.R. Beech on behalf of the Federated 
Miscellaneous Workers' Union of Australia, Hospital, 
Service and Miscellaneous WA Branch and Mr R.J. 
Leggerini on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the agreement made between the 
aforementioned parties on the 18th day of 
September 1986 and entitled the "Fremantle Port 
Authority Port Security Agreement 1986" be 
registered as an industrial agreement. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Fremantle Port Authority 
Port Security Agreement 1986. 

1.—Title. 
This Agreement shall be known as the Fremantle Port 

Authority Port Security Agreement 1986. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Definitions. 
5. Rates of Pay. 
6. Hours of Duty. 
7. Overtime. 
8. Patrolmen Working Additional Shift. 
9. Payment of Wages. 
10. Meal Money. 
11. Annual Leave. 
12. Public Holidays. 
13. Sick Leave. 
14. Long Service Leave. 
15. Compassionate Leave. 
16. Laundry Allowance. 
17. Protective Clothing and Safety Footwear. 
18. Stop Work Meetings. 
19. Meals and Rest Periods. 
20. Termination of Employment. 
21. Avoidance of Physical Exhaustion. 
22. Term. 

3.—Area and Scope. 
This Agreement shall apply to permanent Patrolmen 

in Port Security employed by the Fremantle Port 
Authority. 

4.—Definitions. 
"Union" shall mean either the Maritime Workers' 

Union of Western Australia, Union of Workers or the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch. 

5.—Rates of Pay. 
(1) The minimum weekly rate of pay shall be $343.95. 
(2) Shift Work: Patrolmen working shifts shall be paid 

the rates prescribed in subclause (1) of this clause plus the 
appropriate loading set down below: 

(a) When on afternoon or night shift Monday to 
Friday, 15 per cent for each shift shall be paid. 

(b) All work performed on a rostered shift when 
the major portion of such shift faUs on a 
Saturday, 0.5 time extra will be paid (50 per 
cent extra). 

(c) All work performed on a rostered shift when 
the major portion of such shift falls on a 
Sunday, 93.75 per cent loading will be paid. 

(d) All work performed on a rostered shift when 
the major portion of such shift falls on a Public 
Holiday shall be paid at a 50 per cent loading. 

6.—Hours of Duty. 
(1) Where work is continued throughout a period of 24 

hours, shifts will be worked as follows: 
(a) Day Shift 7.00 p.m.— 3.00 p.m. 
(b) Evening Shift 3.00 p.m.— 11.00 p.m. 
(c) Night Shift 11.00 p.m.— 7.00 p.m. 

(2) All shifts shall be worked continuously for eight 
hours per day. 

(3) Shift Workers: 
(a) 35 hours shall constitute a week's work to be 

worked in shifts of eight hours on any day of 
the week to provide that 35 eight hour shifts are 
worked each complete eight weeks of service. 

(b) The shifts to be worked shall be: 
DayShift 7.00a.m.— 3.00p.m. 
Evening Shift 3.00 p.m. — 11.00 p.m. 
Night Shift 11.00 p.m.— 7.00 p.m. 

(c) Employees shall be allowed to relieve one 
another to suit their convenience to catch 
transport, so long as the full shift is maintained 
at all times. 

(4) Where evening and night shifts only are worked, 
the shifts shall be: 

EveningShift 3.30p.m. — 11.00p.m. 
Night Shift 11.00 p.m.— 6.30a.m. 

7.—Overtime. 
Shift Workers: 

(1) Overtime shall mean and include all time worked 
outside of, or in excess of the ordinary shifts as set out in 
Clause 6.—Hours of Duty of this Agreement and shall be 
paid for at the rate of double time Monday to Saturday 
inclusive. 

(2) All time worked outside of or in excess of the 
ordinary shifts as set out in Clause 6.—Hours of Duty of 
this Agreement on a Sunday or a holiday as prescribed in 
Clause 12.—Public Holidays of this Agreement shall be 
paid for at the rate of double time and one half. 

8.—Patrolmen Working Additional Shift. 
(1) (a) In circumstances where because no suitable 

relief labour is available a Patrolman is required to work 
extra shifts, he shall be paid for the additional shift so 
worked at the rate of double time Monday to Saturday. 

(b) Where such additional shift is worked on a Sunday 
payment shall be at the rate of double time and one half. 

(2) When the Patrolman is notified of the requirement 
to work additional shifts, not continuous to his normal 
shift, he shall be entitled to a minimum payment at the 
rate appropriate to the period of work for a four hour 
minimum. 
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9.—Payment of Wages. 
Subject to any agreement which may be made between 

the Union and the individual employer, all wages shall be 
made up to 11 .(X) p.m. on Wednesday of each week and 
shall be available for collection on Friday at the time 
prescribed. 

10.—Meal Money. 
(1) (a) Patrolmen required to work overtime in excess 

of two hours, unless the necessary meals are provided by 
the employer, shall be paid $6.75 for each meal occurring 
during such overtime. 

(b) Where notice has been given of such overtime and 
it is not worked, $6.75 for each meal occurring during 
such period will be paid. 

(2) If during the currency of this Agreement the meal 
money payable to a Waterside Worker is altered then the 
amount of meal money set out in subclause (1) of this 
clause shall be increased or decreased by that amount. 

11. — Annual Leave. 
(1) Except as hereinafter provided, a period of seven 

consecutive weeks' leave with payment of ordinary wages 
as prescribed, shall be allowed annually to an employee 
by the employer after 12 months' continuous service with 
the employer. Such leave shall at all times be granted at 
the convenience of the employer. 

(2) If after one month's continuous employment in 
any qualifying 12 monthly period an employee leaves his 
employment, or his employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid 4.71 hours' pay at the ordinary 
rate of wage in respect of each completed week of 
continuous service. 

(3) An employee shall be paid for five weeks only of 
any period of annual leave as prescribed in subclause (1) 
of this clause at the ordinary rate of pay of the employee, 
plus 27.5 per cent loading. 

(4) The annual leave prescribed in subclause (1) of this 
clause may, with the consent of the employer be taken in 
two portions provided that no portion shall be less than 
three consecutive weeks. 

(5) An employee shall be paid for the remaining two 
weeks of his holiday, at his ordinary rate of pay. 

12.—Public Holidays. 
(1) Public holidays shall be: New Year's Day, 

Australia Day, Labour Day, Good Friday, Easter 
Monday, Anzac Day, State Foundation Day, Christmas 
Day, Boxing Day and Waterside Workers' Federation 
Picnic Day. 

(2) When any of the days mentioned in subclause (1) 
of this clause fall on a Saturday or a Sunday the holiday 
shall be observed on the next succeeding Monday and 
when Boxing Day falls on a Sunday or Monday the 
holiday shall be observed on the next succeeding 
Tuesday. 

In each case the substituted day shall be deemed a 
holiday and the day for which it is substituted shall not be 
a holiday. 

13.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the grounds of personal ill health or 
injury for one sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) of subclause (1) of this clause in any 
accruing year, shall be allowed to accumulate and may be 
availed of in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his 
inability to attend for work, the nature of his illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness, provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds 
five days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if 
termination occurs before then, be paid for in accor- 
dance with the provisions of Clause 11 .—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 11.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981, nor to employees whose injury or 
illness is the result of the employee's own misconduct. 

(7) After 10 continuous years' service the employer 
shall pay to an employee on retirement due to age or ill 
health, or in the case of his death to his dependants or his 
estate, any balance of accumulated sick leave entitlement 
of which the employee has not availed himself. 

(8) For the purpose of subclause (7) of this clause, the 
accumulated sick leave entitlement shall be calculated on 
each completed month of service as from and including 
the 1st day of July 1967, from which shall be deducted all 
sick leave taken since that date. 

14.—Long Service Leave. 
The conditions governing the granting of Long Service 

Leave to Government wages employees generally shall 
apply to employees covered by the Agreement. 

15.—Compassionate Leave. 
(1) (a) A Patrolman shall on the death within 

Australia of a wife, father, mother, brother, sister, child, 
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stepchild or de facto spouse, be entitled to leave up to 
and including the day of the funeral of such relation and 
such leave shall be without deduction of pay for a period 
not exceeding the number of hours worked by the 
Patrolman in two ordinary working days. Proof of such 
death shall be furnished by the Patrolman to the satis- 
faction of his employer. 

(b) Provided that payment in respect of 
compassionate leave is to be made only where the 
Patrolman otherwise would have been on duty and shall 
not be granted where the Patrolman concerned would 
have been off duty in accordance with his roster or on 
long service leave, annual leave, sick leave, workers' 
compensation, leave without pay or on a public holiday. 

16.—Laundry Allowance. 
The Fremantle Port Authority shall pay to each 

Patrolman an amount of $4.50 per week for each set of 
protective clothing as a laundry allowance in lieu of the 
laundering of such clothing. Provided that the foregoing 
amount shall only be paid in respect to each week or part 
thereof in which the employee performs work in the 
industry. 

17.—Protective Clothing and Safety Footwear. 
Patrolmen shall be supplied with: 
(1) Each eight months, two shirts of a permanent press 

type and two pairs of trousers — serge quality. 
(2) Each two years, one single-breasted winter-weight 

coat and trousers. In lieu of the above, Patrolmen shall 
be supplied with two jumpers, one shirt and one pair of 
trousers in addition to those mentioned in subclause (1) 
of this clause. 

(3) A cap and badge, as and when required. 
(4) One tie each 12 months. 
(5) One set of suitable lined wet weather gear each two 

years. 
(6) One winter coat of a type issued to members of the 

Waterside Workers' Federation, every two years. 
(7) Safety shoes on the basis of fair wear and tear 

replacement. 

18.—Stop Work Meetings. 
Patrolmen shall be entitled to two paid stop work 

meetings of four hours duration each year and two 
unpaid stop work meetings each year. Provided 
employees report for work as required after completion 
of the above stop work meetings. 

19.—Meals and Rest Periods. 
(1) During the course of each eight hour shift an 

employee shall be entitled to one 20 minute rest period. 
(2) An employee required to work through a rest 

period or unable to return to his normal amenities area 
and who is unable to have that rest period at some other 
time during the shift, shall be paid for the 20 minutes rest 
period at the shift rate in addition to the payment for the 
shift. 

20.—Termination of Employment. 
Employment may be terminated only by the giving of 

one week's notice or by the payment or forfeiture of one 
week's wages in lieu thereof; provided that the employer 
may dismiss an employee at any time for misconduct and 
shall be liable only for payment up to the time of 
dismissal. 

21.—Avoidance of Physical Exhaustion. 
(1) An employee who has been on duty continuously 

for more than 12 hours, including meal breaks, shall not 
be required by the employer to resume duty, until he has 
had for the purpose of rest, a period of 10 hours exclusive 
of any meal time. 

(2) For the purpose of this clause continuity of an 
employee's duty shall not be regarded as broken either by 
meal breaks taken by him or by any other period he is 
allowed off duty. 

22.—Term. 
The term of the Agreement shall be for 12 months 

from 18 September 1986. 

Dated at Fremantle this 18th day of September 1986. 

KWINANA TOWAGE SERVICES 
SMALL CRAFT CREWS. 

Agreement No. AG9 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG9 of 1986. 

Between Seamen's Union of Australia, West Australian 
Branch and Merchant Service Guild of Australia, 
Western Australian Section, Union of Workers, 
Applicants and Kwinana Towage Services a division 
of P & O Australia Ltd, Respondent. 

Order. 
HAVING heard Mr W.T. Wood on behalf of the appli- 
cants and Mr P. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the agreement made between the aforemen- 
tioned parties on the 4th day of November 1985 and 
entitled "Kwinana Towage Services Small Craft 
Crews Agreement 1986" be registered as an 
industrial agreement. 

Dated at Perth this 24th day of February 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Kwinana Towage Services 
Small Craft Crews. 

This Agreement is between Kwinana Towage Services 
and the Maritime Workers' Union of Western Australia 
and the Merchant Service Guild of Australia. 

1.—Title. 
This Agreement shall be known as the Kwinana 

Towage Services Small Craft Crews Agreement 1986. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Wages. 
6. Contract of Service. 
7. Hours of Duty. 
8. Meal Allowance. 
9. Public Holidays. 
10. Roster — (Appendix A). 
11. Sick Leave. 
12. Compassionate Leave. 
13. Long Service Leave. 
14. Annual Leave. 
15. Protective and Industrial Clothing and 

Equipment. 
16. Union Meetings. 
17. Payment of Wages. 
18. Superannuation. 
19. Travelling Allowance. 
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20. Rest Room and Accommodation. 
21. Telephone. 
22. Liberty to Apply. 

3.—Area and Scope. 
This Agreement shall apply to Members of the Crews 

and Mooring Hands of the Employer's Vessels employed 
in the classifications mentioned in Clause 5 hereof within 
the Port of Fremantle and Shore Stations associated 
therewith. 

4.—Term. 
This Agreement shall operate from 4 November 1985 

and shall continue in force for a period of two years. 

5.—Wages. 
(1) This aggregate wage payable to employees covered 

by this Agreement shall be as follows:— 
Total Wage 

Per Week 
Shore Boatswain $796.67 
Launch Master $75 8.31 
Greaser/Mooring Hand $686.87 
Deckhand/Mooring Hand $682.51 

(2) Casual Rates of Pay: These shall be paid by the 
hour with a four hour minimum at the rates prescribed in 
the "Kwinana Towage Services Small Craft Crews 
Agreement" plus a 20 per cent loading. In addition 
travelling allowances will be paid as prescribed with this 
Award. 

6.—Contract of Service. 
(1) Except as otherwise provided by this clause the 

contract of service shall be by the week and shall be 
terminable by one week's notice on either side or by the 
payment or forfeiture, as the case may be, one week's 
pay in lieu of such notice. 

(2) In the case of a casual employee the contract of 
service shall be by the hour and shall be terminable on 
one hour's notice on either side or by the payment or 
forfeiture, as the case may be, of one hour's pay in lieu of 
such notice. 

(3) The employer shall be under no obligation to pay 
for any day or portion of a day not worked upon which 
the employee is required to be present for duty, except 
when such absence from work is due to a reason and in 
circumstances which entitles an employee to claim 
payment for that absence by virtue of the provisions in 
Clauses 8, 9, 11, 12 and 14 of this Agreement. 

(4) This clause does not affect the employer's right to 
dismiss an employee for misconduct. 

7.—Hours of Duty. 
(1) The ordinary hours of duty for day work shall be 

35 per week to be worked Monday to Friday between the 
hours of 8.00 a.m. and 3.00 p.m. 

(2) Notwithstanding subclause (1) hereof the spread of 
hours may be varied by agreement between the employer 
and the employees. Refer Roster Appendix "A". 

8.—Meal Allowance. 
On any working day, Monday to Friday, if an 

employee continues working without any break of duty 
after 3.00 p.m. and beyond 5.00 p.m. the employee shall 
be entitled to a meal money allowance of $6.75 if such 
employee continues working without any break from 
duty for a further four hours after 5.00 p.m. i.e. to 9.00 
p.m. or later, the employee shall be entitled to a further 
payment of $6.75. Such payment to be made following 
each successive four hour period worked. 

On any weekend or public holiday, as defined in this 
Agreement, if an employee commences and continues 
working for any period in excess of four hours without a 
break of duty, the employee shall be entitled to a meal 
money payment of $6.75 after a subsequent continuous 
duty period for four hours or more. 

9.—Public Holidays. 
(1) The following days or the day observed in lieu shall 

be allowed as holidays without deduction of pay, 
namely — 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Union Picnic Day, Christmas 
Day, Boxing Day. 

Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of any of the 
days named in this subclause. 

(2) When any of the days mentioned in subclause (1) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday and when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. In 
each case the substituted day shall be a holiday without 
deduction of pay and the day for which it is substituted 
shall not be a holiday. 

(3) On any public holiday not prescribed as a holiday 
under the Agreement, the employer's establishment or 
place of business may be closed, in which case an 
employee need not be present for duty and payment may 
be deducted, but if work be done, ordinary rates of pay 
shall apply. 

(4) The provisions of this clause shall not apply to 
casual employees. 

10.—Roster — (Appendix A). 
(1) A complete berthing crew shall consist of 12 people 

plus the Shore Boatswain for a normal berthing and 
unberthing operation. 

(2) Large tankers (generally over 40 000 GRT) or 
tankers using heavy wires will require a gang of 13 people 
plus the Shore Boatswain or in the Shore Boatswain's 
absence the acting Shore Boatswain, who in these 
situations will act in a physical capacity handling the 
mooring wires. A casual MWU employee shall be 
employed for the berthing only of these tankers. 

(3) At no time shall more than two people be con- 
currently on annual leave. 

(4) (a) An additional casual employee shall be engaged 
for any period a permanent KTS employee is on Long 
Service Leave or Sick Leave. 

(b) Merchant Service Guild Reliefs: (in the event of 
Long Service Leave or permanent appointments) to be 
supplied from Merchant Service Guild Roster List in 
Fremantle. 

11.—Sick Leave. 
(1) An employee shall be entitled to payment for non- 

attendance on the grounds of personal ill health for on- 
sixth of a week for each completed month of service. 
Provided that payment for absence through such ill 
health shall be limited to two weeks in each calendar 
year. Payment hereunder may be adjusted at the end of 
each calendar year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness to a 
greater allowance than that made at the time the sickness 
occurred. This clause shall not apply where the employee 
is entitled to compensation under the Workers' 
Compensation Act. 

(2) An employee shall not be entitled to receive any 
wages from the employer for any time lost through the 
result of an accident not arising out of or in the course of 
employment, or for any accident, wherever sustained, 
arising out of the employee's own wilfull default, or for 
sickness arising out of the employee's own wilful default. 

(3) No employee shall be entitled to the benefits of this 
clause unless the employee produces proof satisfactory to 
the employer of sickness, but the employer shall not be 
entitled to a medical certificate unless the absence is for 
three days or more. 
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(4) Sick leave shall accumulate from year to year so 
that any balance of the period specified in subclause (1) 
of this clause which has in any year not been allowed to 
any employee by the employer as paid sick leave may be 
claimed by the employee, and subject to the conditions 
hereinbefore prescribed, shall be allowed by the 
employer in any subsequent year without diminution of 
the sick leave prescribed in respect of that year. Provided 
that the sick leave which accumulates pursuant to this 
subclause shall be available to the employee for a period 
of two years but no longer from the end of the year in 
which it accrues. 

(5) The provisions of this clause shall not apply to 
casual employees. 

12.—Compassionate Leave. 
(1) An employee shall, on the death within Australia 

of a wife, father, mother, brother, sister, child or 
stepchild, be entitled on notice of leave up to and 
including the day of the funeral of such relation and such 
leave shall be without deduction of pay for a period not 
exceeding the number of hours worked by the employee 
in two ordinary days. Proof of such death shall be 
furnished by the employee to the satisfaction of the 
employer. 

Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with the roster, on long service leave, 
annual leave, sick leave, workers' compensation, leave 
without pay or a public holiday. 

(2) For the purpose of this clause "wife" shall include 
de facto wife. 

(3) The provisions of this clause shall not apply to 
casual employees. 

13.—Long Service Leave. 
13.1 Right to Leave. 

An employee shall, as herein provided, be entitled to 
leave with pay in respect of long service. 
13.2 Long Service. 

(1) The long service which shall entitle an employee to 
such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) Such service shall include service prior to the 1st 
day of April 1958, if it continued until such time but only 
to the extent of the last 20 completed years of continuous 
service. 

(3) (a) Where a business has, whether before or after 
the coming into operation hereof, been transmitted from 
an employer (herein called "the transmittor") to another 
employer (herein called "the transmittee") and an 
employee who at the time of such transmission was an 
employee of the transmittor in that business becomes an 
employee of the transmittee — the period of the con- 
tinuous service which the employee has had with the 
transmittor (including any such service with any prior 
transmittor) shall be deemed to be service of the 
employee with the transmittee. 

(b) In this subclause "transmission" includes transfer, 
conveyance, assignment or succession whether voluntary 
or by agreement or by operation of law and "trans- 
mitted" has a corresponding meaning. 

(4) Where, over a continuous period, an employee has 
been employed by two or more companies each of which 
is a related company within the meaning of section 6 of 
the Companies Act 1961 the period of the continuous 
service which the employee has had with each of those 
companies shall be deemed to be service on the employee 
with the company by whom the employee was last 
employed. 

Section 6 reads — 
(1) For the purposes of this Act, a corporation 

shall, subject to the provisions of subsection (3) of 

this section, be deemed to be a subsidiary of another 
corporation, if, 

(a) that other corporation — 
(i) controls the composition of the 

board of directors of the first 
mentioned corporation; 

(ii) controls more than half of the 
voting power in the first mentioned 
corporation; or 

(iii) holds more than half of the issued 
share capital of the first mentioned 
corporation excluding any part 
thereof which carries no right to 
participate beyond a specified 
amount in a distribution of either 
profits or capital; or 

(b) the first mentioned corporation is a 
subsidiary of any corporation which is that 
other corporation's subsidiary. 

(2) For the purpose of subsection (1) of this 
section, the composition of a corporation's board of 
directors shall be deemed to be controlled by 
another corporation if that other corporation by the 
exercise of some power exercisable by it without the 
consent or concurrence of any other person can 
appoint or remove all or a majority of the directors; 
and for the purposes of this provision that other 
corporation shall be deemed to have power to make 
such appointment if — 

(a) a person cannot be appointed as a director 
without the exercise in his favour by that 
other corporation of such power; or 

(b) a person's appointment as a director 
follows necessarily from being a director 
or other officer of that corporation. 

(3) In determining whether one corporation is 
subsidiary of another corporation — 

(a) any shares held or power exercisable by 
that other corporation in a fiduciary 
capacity shall be treated as not held or 
exercisable by it; 

(b) subject to paragraphs (c) and (d) of this 
subsection any shares held or power 
exercisable — 

(i) by any person as a nominee for that 
other corporation (except where 
that other corporation is con- 
cerned) only in a fiduciary capacity; 
or 

(ii) by, or by a nominee for, a 
subsidiary of that other corpora- 
tion, not being a subsidiary which is 
concerned only in a fiduciary 
capacity; 

shall be treated as held or exercisable by 
that other corporation. 

(c) any shares held or power exercisable by 
any person by virtue of the provisions of 
any debentures of the first mentioned 
corporation or of a trust deed for securing 
any issue of such debentures shall be 
disregarded; and 

(d) any shares held or power exercisable by, or 
by a nominee for, that other corporation 
or its subsidiary [not being held or exer- 
cisable as mentioned in paragraph (c) of 
this subsection] shall be treated as not held 
or exercisable by that other corporation if 
the ordinary business of that other 
corporation of its subsidiary, as the case 
may be, includes the lending of money and 
the shares are held or power is so exer- 
cisable by way of security only for the 
purposes of transaction entered into in the 
ordinary shares of that business. 
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(4) A reference in this Act to the holding 
company of a company or other corporation shall 
be read as a reference to a corporation of which that 
last mentioned company or corporation is a 
subsidiary. 

(5) Where a corporation — 
(a) is the holding company of another corporation; 
(b) is a subsidiary of another corporation; 
(c) is a subsidiary of the holding company of 

another corporation; 
that first mentioned corporation and that other 
corporation shall for the purposes of this Act be deemed 
to be related to each other. 

(6) Such service shall include — 
(a) any period of absence from duty on annual 

leave or long service; 
(b) any period of absence from duty necessitated 

by sickness of or injury to the employee but 
only to the extent of 15 working days in any 
year of employment. 

(c) any period following any termination of the 
employment by the employer if such 
termination has been made merely with the 
intention of avoiding obligations hereunder in 
respect of long service leave or obligations 
under any award in respect of annual leave. 

(d) any period during which the service of the 
employee was or is interrupted by service — 

(i) as a member of the Naval, Military or 
Air Forces of the Commonwealth of 
Australia other than as a member of the 
British Commonwealth Occupation 
Forces in Japan and other than as a 
member of the Permanent Forces of the 
Commonwealth of Australia except in 
the circumstances referred to in section 
31 (2) of the Defence Act 1903-56, and 
except in Korea or Malaya after 26 June 
1950. 

(ii) as a member of the Civil Construction 
Corps established under the National 
Security Act 1939-46. 

(iii) in any of the Armed Forces under the 
National Service Act 1951 (as amended). 

Provided that the employee as soon as 
reasonably practicable, on the completion of 
any such service resumed or resumes employ- 
ment with the employer by whom they were 
employed immediately before the commence- 
ment of such service. 

(7) Service shall be deemed to be continuous not- 
withstanding — 

(a) the transmission of a business as referred to in 
paragraph (3) of this subclause; 

(b) the employment with related companies as 
referred to in paragraph (4) of this subclause; 

(c) any interruption of a class referred to in para- 
graph (5) of this subclause; 

(d) any absence from duty authorised by the 
employer; 

(e) any standing down of an employee in 
accordance with the provisions of an award, 
industrial agreement, order or determination 
under either Commonwealth or State law; 

(f) any absence from duty arising directly or 
indirectly from an industrial dispute if the 
employee returns to work in accordance with 
the terms of settlement of the dispute; 

(g) any termination of the employment by the 
employer on any ground other than slackness 
of trade if the employee be re-employed by the 
same employer within a period not exceeding 
two months from the date of such termination; 

(h) any termination of the employment by the 
employer on the ground of slackness of trade if 
the employee is re-employed by the same 
employer within a period not exceeding six 
months from the date of such termination; 

(i) any reasonable absence of the work on 
legitimate union business in respect of which 
was requested and been refused leave; 

(j) any absence from duty after the coming into 
operation of this clause by reason of any cause 
not specified in this clause unless the employer, 
during the absence of within 14 days on the 
termination of the absence notifies the 
employee in writing that such absence will be 
regarded as having broken the continuity of 
service, which notice may be given by delivery 
to the employee personally or by posting it by 
registered mail to the employee's last recorded 
address, in which case it shall be deemed to 
have reached the employee in due course of 
post. 

Provided that the period of absence from duty or the 
period of any interruption referred to in placita (d) to (j) 
inclusive of this paragraph shall not [except as set out in 
paragraph (5) of this subclause) count as service. 
13.3 Period of Leave. 

(1) The leave to which an employee shall be entitled or 
deemed to be entitled shall be as provided in this 
subclause. 

(2) Subject to the provisions of paragraphs (5) and (6) 
of this subclause — 

Where an employee has completed at least 10 years 
service the amount of leave shall be — 

(a) in respect of 10 years' service so completed — 
13 weeks' leave; 

(b) in respect of each 10 years' service completed 
after such 10 years — 82A weeks' leave. 

(c) on the termination of the employee's 
employment — 

(i) by death; 
(ii) in any circumstances otherwise than by 

the employer for serious misconduct; 
in respect of the number of years service with 
the employer completed since the employee last 
became entitled to an amount of long service 
leave, a proportionate amount on the basis of 
8¥3 weeks for 10 years' service. 

(3) Subject to the provisions of paragraph (6) of this 
subclause, where an employee has completed at least 
seven years' service but less than 10 years' service since its 
commencement and employment is terminated — 

(a) by death; or 
(b) in any circumstances, otherwise than by the 

employer for serious misconduct, 
the amount of the leave shall be such proportion of 13 
weeks' leave as the number of completed years of such 
service bears to 10 years. 

(4) In the case to which paragraphs (2) (c) and (3) of 
this subclause apply the employee shall be deemed to 
have been entitled to and to have commenced leave 
immediately prior to such termination. 

(5) An employee whose service with an employer 
commenced before 1 October 1964 and whose service 
would be entitled to long service leave under this clause 
shall be entitled to leave calculated on the following 
basis — 

(a) for each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 20 
years' service; and 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 
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(c) for each completed year of service, 
commencing on or after 1 September 1980, an 
amount of leave calculated on the basis of 13 
weeks' leave for 10 years' service. 

Provided that such employee shall not be entitled to 
long service leave until the employee's completed years 
of service be entitled to the amount of long service leave 
prescribed in either paragraph (2) (a) or paragraph (2) (b) 
of this subclause as the case may be. 

(6) An employee to whom paragraphs (2) (c) and (3) of 
this subclause apply whose service with an employer 
commenced before 1 October 1964, shall be entitled to an 
amount of long service leave calculated on the following 
basis — 

(a) for each completed year of service commencing 
before 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 

(b) for each completed year of service commencing 
on or after 1 October 1964, an amount of leave 
calculated on the basis of 13 weeks' leave for 15 
years' service. 

(c) for each completed year of service commencing 
on or after 1 September 1980, an amount of 
leave calculated on the basis of 13 weeks' leave 
for 10 years service. 

13.4 Payment for Period of Leave. 
(1) An employee shall, subject to paragraph (3) of this 

subclause, be entitled to be paid for each week of leave to 
which the employee has become entitled or is deemed to 
have become entitled the rates of pay applicable at the 
date such leave commences. 

(2) Such rate of pay shall be the rate applicable for the 
standard weekly hours which are prescribed by this 
award (or agreement), but in the case of casuals and part- 
time employees shall be the rate for the number of hours 
usually worked up to but not exceeding the prescribed 
standard. 

(3) Where by agreement between the employer and the 
employee the commencement of the leave to which the 
employee is entitled or any portion thereof is postponed 
to meet the convenience of the employee, the rate of 
payment for such leave shall be at the rate of pay 
applicable at the date of accrual or, if so agreed, at the 
rate of pay applicable at the date such leave commenced. 

(4) The rate of pay — as per current rate of salary. 
Refer Clause 5 (1). 

(5) In the case of employees engaged on piece or bonus 
work or any other system of payment by results the rate 
of pay shall be calculated by averaging the employee's 
rate of pay for each week over the previous three 
monthly period. 
13.5. Taking Leave. 

(1) In a case to which placita (a) and (b) of paragraph 
(2) of subclause (3) apply: 

(a) Leave shall be granted and taken as soon as 
reasonably practicable after the right thereto 
accrues due or at such time as may be agreed 
between the employer and the employee or in 
the absence of such agreement at such time or 
times as may be determined by the Special 
Board of Reference having regard to the needs 
of the employer's establishment and the 
employee's circumstances. 

(b) Except where the time for taking leave is agreed 
to by the employer and the employee or deter- 
mined by the Special Board of Reference the 
employer shall give to an employee at least one 
month's notice of the date from which leave is 
to be taken. 

(c) Leave may be granted and taken in one 
continuous period or if the employer and the 
employee so agree in not more than three 
separate periods in respect of the first 13 weeks' 

entitlement and in not more than two separate 
periods in respect of any subsequent period of 
entitlement. 

(d) Any leave shall be inclusive of any public 
holidays specified in this award (or agreement) 
occurring during the period when the leave is 
taken but shall not be inclusive of any annual 
leave. 

(e) Any leave shall be made in one of the following 
ways:— 

(i) in full before the employee goes on 
leave; 

(ii) at the same time as wages would have 
been paid the employee had remained at 
work, in which case payment shall, if the 
employee in writing so requires, be 
made by cheque posted to an address 
specified by the employee; or 

(iii) in any other way agreed between the 
employer and the employee. 

(f) No employee shall, during any period when on 
leave, engaged in any employment for hire or 
reward in substitution for the employment 
from which they are on leave, and if an 
employee breaches the provisions they shall 
thereupon forfeit their right to leave hereunder 
in respect of the unexpired period of leave upon 
which they have entered, and the employer 
shall be entitled to withhold any further 
payment in respect of the period and to reclaim 
any payments already made on account of such 
period of leave. 

(2) In the case to which paragraph (2) (c) or paragraph 
(3) of subclause (3) applies and in any case in which the 
employment of the employee who has become entitled to 
leave hereunder is terminated before such leave is taken 
or fully taken the employer shall, upon termination of 
employment otherwise than by death pay to the 
employee, and upon termination of employment by 
death pay to thepersonal representative of the employee 
upon request by the personal representative, a sum 
equivalent to the amount which would have been payable 
in respect of the period of leave to which they are entitled 
or deemed to have been entitled and which would have 
been taken but for such termination. Such payment shall 
be deemed to have satisfied the obligation of the 
employer in respect of leave hereunder. 
13.6 Granting Leave in Advance and Benefits to be 
Brought Into Account. 

(1) Any employer may by agreement with an employee 
allow leave to such an employee before the right thereto 
has accrued due, but where leave is taken in such case the 
employee shall not become entitled to any further leave 
hereunder in respect of any period until after the 
expiration of the period in respect of which such leave 
had been taken before it accrued due. 

(2) Where leave has been granted to an employee 
pursuant to the preceding paragraph before the right 
thereto has accrued due, and the employment subse- 
quently is terminated, the employer may deduct from 
whatever remuneration is payable upon the termination 
of the employment such amount as represents payment 
for any period for which the employee has been granted 
long service leave to which was not at the date of 
termination of employment of prior thereto entitled. 

(3) Any leave in the nature of long service leave or 
payment in lieu thereof under a State Law or a long 
service leave scheme not under the provisions hereof 
granted to an employee by the employer in respect of any 
period of service with the employer shall be taken into 
account whether the same is granted before or after the 
coming into operation hereof and shall be deemed to 
have been leave taken and granted hereunder in the case 
of leave with pay to the extent of the period of such leave 
and in the case of payment in lieu thereof to the extent of 
a period of leave with pay equivalent thereof of the 
entitlement of the employee hereunder. 
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13.7 Records to be Kept. 
(1) Each employer shall, during the employment and 

for a period of 12 months thereafter, or in the case of 
termination by death of the employee for a period of 
three years thereafter, keep a record from which can be 
readily ascertained the name of each employee, and 
occupation, the date of the commencement of the 
employee's employment and entitlement to long service 
leave and any leave which may have been granted to the 
employee or in respect of which payment may have been 
made hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this award (or 
agreement) with respect to the time and wages record. 
13.8 Special Board of Reference. 

(1) There shall be constituted a Special Board of 
Reference for the purpose hereof to which all disputes 
and matters arising hereunder shall be referred and the 
Board shall determine all such disputes and matters. 

(2) There shall be assigned to such Board the functions 
of — 

(a) the settlement of disputes of any matters arising 
hereunder, 

(b) the determination of such matters as are 
specifically assigned to it hereunder. 

(3) The Board of Reference shall consist of one repre- 
sentative or substitute therefore nominated from time to 
time by Australian Mines and Metals Association (Inc) 
and one representative or substitute nominated from 
time to time by the Trades and Labor Council of Western 
Australia together with a chairman to be mutually agreed 
upon by the organisations named in this paragraph. 
13.9 State Law. 

(1) The provisions of any State Law to the extent to 
which they have before the coming into operation hereof 
conferred an accrued right on an employee to be granted 
a period of long service leave in respect of a completed 
period of 15 or more years' service or employment or an 
accrued right on an employee or their personal repre- 
sentative to payment in respect of long service leave shall 
not be affected hereby and shall not be deemed to be 
inconsistent with the provisions hereof. 

(2) The entitlement of any such employee to leave in 
respect of a period of service with the employer 
completed after the period in respect of which the long 
service leave referred to in paragraph (1) of this subclause 
accrued due shall be in accordance herewith. 

(3) Subject to paragraphs (1) and (2) of this subclause, 
the entitlement to leave hereunder shall be in substitution 
for and satisfaction of any long service leave to which the 
employee may be entitled in respect of employment of 
the employee by the employer. 

(4) An employer who under any State Law with regard 
to long service leave is exempted from the provisions of 
that law as at the 1st day of April 1958, shall in respect of 
the employees covered by such exemption be exempt 
from the provisions hereof. 
13.10 Exemptions. 

The Special Board of Reference may subject to such 
conditions as it thinks fit exempt any employer from the 
provisions hereof in respect of its employees where there 
is an existing or prospective long service scheme which, in 
its opinion, is viewed as a whole, more favourable for the 
whole of the employees of that employer than the 
provision hereof. 

14.—Annual Leave. 
(1) A period of five consecutive weeks leave with 

payment as prescribed in subclause (2) hereof shall be 
allowed annually to an employee by the employer after a 
period of 12 months' continuous service with that 
employer. 

(2) An employee before going on leave shah be paid 
the wages that would have been received in respect of the 

ordinary time that would have been worked had the 
employee not been on leave during the relevant period. 

(3) If any award holiday falls within an employee's 
period of annual leave and is observed on a day which in 
the case of that employee would have been an ordinary 
working day, there shall be added to that period one day 
being an ordinary working day for each such holiday 
observed as aforesaid. 

(4) If, after one month's continuous service in any 
qualifying period an employee leaves the place of 
employment or employment is terminated by the 
employer through no fault of the employee, the 
employee shall be paid one third of a week's pay at the 
rate prescribed by subclause (2) (a) of this clause for each 
completed month of continuous service. 

(5) Any time in respect of which an employee is absent 
from work except time for which the employee is entitled 
to claim sick pay or time spent on holidays or annual 
leave as prescribed by this Agreement shall not count for 
the purposes of determining the right to annual leave. 

(6) Annual leave shall be given and taken in one or two 
continuous periods. If the annual leave is given in two 
continuous periods then one of those two periods must 
be at least three consecutive weeks. Provided that if the 
employer and an employee so agree, then the employee's 
annual leave entitlement may be given and taken in two 
separate periods, neither of which is of at least three 
consecutive weeks, or in three separate periods. 

(7) The provisions of this clause shall not apply to 
casual employees. 

(8) An employee who is justifiably dismissed for 
misconduct shall not be entitled to the benefit of the 
provisions of this clause. 

15.—Protective and Industrial Clothing and Equipment. 
(1) The employer shall meet all reasonable requests for 

protective equipment including goggles and suitable wet 
weather gear. 

(2) In addition to the above each employee is entitled 
to $30.00 per annum towards the purchase of sunglasses 
of the employee's own choice. 

(3) Upon representation of receipts each employee is 
entitled to a payment of $300 per annum to cover the 
purchase of industrial clothing. 

(4) (a) The employer shall launder free of cost the 
industrial clothing utilised by employees. 

(b) In lieu of the provisions of section (a) hereof the 
employer may pay such employees at the rate of $9.00 to 
each week or part thereof the employee is employed by 
the employer. 

(c) The provisions contained in subsections (a) and (b) 
hereof shall not apply in respect of any period during 
which the employee is absent from work. 

16.—Union Meetings. 
Employees employed under the terms of this 

Agreement shall, once in each of the following quarters: 
January — March, April — June, July — September, 
October — December, be allowed time off duty for four 
consecutive hours with pay to discuss matters associated 
with their union. 

The date and time of such meetings are to be mutually 
agreed upon between the employer and the union 
following notification of the intention to conduct such a 
meeting during the week preceding the proposed date. 

17.—Payment of Wages. 
Provision to be made for payment by either bank 

transfer to nominated bank accounts or cheque to 
employees. Provision also to be made for payment 
directly to the Fremantle Credit Union. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 830 

18.—Superannuation. 
The Company shall provide Superannuation coverage 

to its employees on the following basis:— 
(1) Merchant Service Guild. Deducation of five per 

cent aggregate annual salary from employee and 10 per 
cent contribution by employer. 

(2) Maritime Employees' Union. Membership to 
Australian Offshore Services Seagoing Officers 
Superannuation Fund with employee deductions and 
employer contributions equivalent to those currently 
existing under the Seafarers Retirement Fund. 

19.—Travelling Allowance. 
(1) An employee shall be entitled to be transported at 

the employer's expense, from home to the employer's 
place of business and vice versa when recalled to work 
outside ordinary hours [as defined in Clause 7 (1)]. 

(2) Where by agreement between the employer and the 
employee the employees use their own motor vehicle for 
transport in accordance with subclause (1) of this clause 
they shall be paid 31.5 cents per kilometre for such travel. 

(3) When an employee commences or finishes work 
outside normal working hours they shall be transported 
at the employer's expense from or to their home as the 
case may be. 

(4) The provisions of this clause shall operate up to a 
radius of /ft) kilometres from the service jetty. 

(5) This allowance does not apply in respect to work in 
normal rostered work days and attendance during 
normal hours on stand-by day. 

20.—Rest Room and Accommodation. 
Rest room and accommodation shall be provided at 

Kwinana to a standard as mutually agreed by both 
employer and employees. 

21.—Telephones. 
An employee (other than a casual employee) who is 

required by the employer to telephone for orders shall be 
entitled to: 

(1) re-imbursement of annual rental; 
(2) payment of metered calls at the rate of $53.00 per 

annum; 
(3) this rate subject to change in event of change in 

Telecom metered tariff. 

22.—Liberty to Apply. 
Liberty is reserved to either party to seek to amend the 

terms of the Agreement to reflect changing conditions of 
employment applying generally to launch crews working 
in the Port of Fremantle. 

MISCELLANEOUS WORKERS' UNION 
(Private Industry General). 
Award No. A20 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A20 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and P.S. Adams and 
Others, Respondents. 

Before Mr Commissioner J.A. Negus. 
The 10th day of March 1987. 

Reasons for Decision. 
THE COMMISSIONER: By this application, the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
(FMWU) seeks to establish a new award which would 
effectively replace some 14 existing awards of this 
Commission. The awards that the Applicant Union seeks 
to draw together into a conglomerate are as follows:— 

Bag, Sack and Textile Workers' Award No. 3 of 
1960 

Brushmakers' Award No. 30 of 1959 
Drum Reclaiming Award No. 21 of 1961 
Health Attendants' Award No. 49 of 1978 
Marine Stores Award No. 13 of 1958 
Mineral Earth Employees' Award No. 9 of 1975 
Optical Mechanics' Award No. 9 of 1970 
Paint and Varnish Makers' Award No. 22 of 1957 
Photographic Industry Award No. 9 of 1980 
Rope and Twine Employees Award No. 11 of 1963 
Saddlers' and Leatherworkers' Award No. 7 of 1962 
Soap and Allied Manufacturing Award No. 25 of 

1960 
Watchmakers' and Jewellers' Award No. 10 of 1970 
Wool Scouring and Fellmongery Industry Award 

No. 32 of 1959 
Mrs Bentley, who represented all respondents, had 

indicated complete opposition to the application so at the 
request of the applicant union the matter was listed for a 
hearing in the first instance of preliminary points, those 
points being: 

1. Whether the application should succeed in 
principle; and 

2. if the first question was answered in the 
affirmative, whether the new award should 
prescribe a 38 hour week. 

I heard the parties in relation to the preliminary 
matters on 26 February 1987 and these reasons are in 
response to those submissions. 

At the outset of proceedings, the Commission was 
advised of certain amendments to the original applica- 
tion. These amendments had been negotiated to 
accommodate the concerns of the Federated Clerks' 
Union which had lodged an objection to the application. 
Mr Panizza indicated his union's satisfaction with the 
amendments and he withdrew from the proceedings. 

Mr Beech presented a helpful and well documented 
submission which outlined with extreme clarity the 
history of the awards in question and told something of 
the background to the development of the present day 
FMWU which has evolved from a series of amalgama- 
tions of smaller unions spread over several decades. 

As a result of its growth, the union now finds itself 
dealing with some 94 awards, 76 of which are awards of 
this Commission. The prime purpose then of seeking to 
replace 14 of those awards with one new document is a 
matter of administrative convenience. The obvious 
benefits of such a change would be shared by the 
Confederation of Industry and indeed by the Commis- 
sion itself. Since the unions holding these awards had 
amalgamated to form the FMWU then it seemed a logical 
step in the tidying up process to amalgamate the awards. 

The industries covered by these awards had in some 
instances become non-viable and the numbers of 
employing companies and of workers were declining. 
Some of the awards were indeed no longer operative 
because all of the relevant workers in Western Australia 
were covered by Federal awards. It was necessary as a 
protective measure to maintain the provisions of the 
State awards because a new employer might commence 
operating in the industry and it might take some time to 
"rope in" that employer to the Federal award. 

Mr Beech assured the Commission that there was no 
intention on his union's part to seek extra benefits for the 
workers through this application. No attempt was being 
made to extend the coverage of the existing awards and 
apart from the Federated Clerks whose concern had been 
met, no other unions had expressed an objection 
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formally or otherwise. There was no intention to increase 
employers' costs; wage increases were not sought and 
where standardisation of special rates such as dirt money 
became necessary an averaging process could be 
negotiated. The application does traverse some new 
matters like jury service and leave for trade union 
training but these were areas which were becoming 
almost standard in awards of this Commission. 

Mr Beech asserted that the application in no way 
offended the wage indexation principles and urged the 
Commission to declare that the application should 
succeed in principle with a recommendation to the 
parties to confer on the details. He suggested that the 
Hours of Work clause should properly be referred to 
decision to a Commission in Court Session. 

He went on to provide information from the applicant 
union's membership records to support his contention 
that the industries mentioned were in decline. In three 
instances there were no longer any members of the union 
covered by the awards in question. From the statistics it 
appears that where once the union served more than 900 
members through these awards, there were now only 161 
on their books. 

It was also argued that the creation of the Metal Trades 
(General) Award No. 13 of 1965 and the Building Trades 
Awards No. 31, 31A and 31B of 1966 provided sound 
precedent for an amalgamation of awards such as the 
applicant union was now seeking. 

Mrs Bentley argued strongly on behalf of all respon- 
dents that the status quo should remain undisturbed. She 
suggested with respect that the mutual convenience of the 
union, the Confederation and the Commission were of 
minor importance when compared with the convenience 
of the industries involved. If awards were no longer 
operating or effective then the proper course was to have 
them cancelled. The logical extension of Mr Beech's 
argument would be to have one huge award to cover all 
workers in the State. 

Mrs Bentley listed a plethora of areas in which there 
were important differences between the provisions of the 
several awards under discussion. The commonality 
asserted by Mr Beech, she said, was not in reality to be 
found. She went on to refer to the Shop and Warehouse 
(Wholesale and Retail Establishments) Award No. 32 of 
1976 which in her view was a nightmare with which to 
work; the casual workers provisions alone covering two 
pages. She suggested that the analogy with the Metal 
Trades and Building Trades awards was not relevant to 
this argument. Contrary to Mr Beech's assertion, some 
of the industries covered by these awards were in fact 
expanding their operations. 

Evidence was adduced from management 
representatives in three industries which were operating 
viably and expecting to expand their operations. Mr R. 
Leslie, the assistant manager of a woolscouring 
company, indicated that he took a keen interest in 
industrial relations matters and in the welfare of his 
employees. He expressed his concern about the 
possibility of his needing to discuss claims with a wide 
ranging group of fellow employers. At present he can 
easily contact the two other major employers in the 
industry to discuss award matters and he does so on a 
regular basis. 

Mr B.H. Tonkin, the manager of a brushware factory, 
gave evidence of the time he had spent in organising the 
introduction of a second shift in his factory. He was 
afraid that an expanded group of respondents would 
make such negotiations even more time consuming and 
unwieldy. He was also of the view that the union could 
use an amalgamated award to achieve unwarranted 
improvements in conditions by a "leap-frogging" 
technique. 

Mr V. Radel, production manager of a mineral 
processing plant, expressed objections which were 
similar to those of the other witnesses. His industry was 
subject to intense competition and he seemed to feel that 
some competitive disadvantage might be suffered if his 

company was forced to comply with a composite award 
while his interstate rivals enjoyed the advantage of being 
covered by a specific industry award. 

In summary, Mrs Bentley submitted that the employer 
witnesses had expressed legitimate concerns about the 
lack of control and involvement that they would suffer if 
forced into a composite award by comparison with their 
current position. 

Although one of two of the fears expressed by the 
employer witnesses could be described as fanciful, one 
must on reflection accept the argument put by Mrs 
Bentley that legitimate concerns had been expressed. The 
respondents to an award can justly claim to have an 
interest in the document which is equal to that of the 
employees or of the union which represents those 
workers. There is some real benefit to be gained in terms 
of administrative convenience by acceding to the union's 
request and it would be a straightforward matter to allow 
such an application to proceed if all parties were in 
accord. 

I must have regard for the expressed Objects of the 
Industrial Relations Act 1979, which by implication 
suggest that the purpose of the Commission's existence is 
to promote goodwill in industry and to prevent and settle 
industrial disputes. To allow this application to continue 
in face of the strongly expressed objections of the 
respondents would seem to me to be in direct conflict 
with those Objects. It appears that the applicant union 
and the respondents presently enjoy an harmonious and 
co-operative relationship which in my view would be 
damaged by the respondent engendered if a change was 
forced upon one party. 

I therefore answer the preliminary issue as posed by 
the applicant union with a declaration that in principle 
this application should not succeed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A20 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and P.S. Adams and 
Others, Respondents. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the application be dismissed. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

THEATRICAL EMPLOYEES (General Theatrical). 
Award No. A7 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A7 of 1984. 

Between West Australian Theatrical and Amusement 
Employees Association (Union of Employees), 
Applicant and Ashton Stage Lighting and Others, 
Respondents. 
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A ward. 
HAVING heard Mr H. Bluck on behalf of the applicant 
and Mr K. J. Farrell on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby makes the following Award — 

1.—Title. 
This Award shall be known as Theatrical Employees 

(General Theatrical) Award No. 7 of 1984. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Rates of Pay. 
6. Adjustment of Rates of Pay. 
7. Contract of Service. 
8. Hours of Work. 
9. Overtime. 
10. Sundays. 
11. Public Holidays. 
12. Payment of Wages. 
13. Higher Duties. 
14. Agreement as to Lower Rates. 
15. Meal Intervals and Allowances. 
16. Sick Leave. 
17. Annual Leave. 
18. Long Service Leave. 
19. Compassionate Leave. 
20. Travelling. 
21. Protective Clothing, Uniforms, Equipment 

and Laundry Allowance. 
22. First Aid Kit. 
23. Accommodation for Employees. 
24. Special Costumes for Employees. 
25. Time and Wages Record. 
26. Posting of Award Notices. 
27. Maternity Leave. 
28. Broadcast of Live Performances. 
29. Allowances. 
30. Definitions. 
31. Board of Reference. 

Schedule of Respondents. 

3.—Area and Scope. 
This Award shall apply to all employers in the 

Theatrical Industry named herein and to any of the 
employees engaged by those employers in any of the 
classifications specified in Clause 5.—Rates of Pay who 
are usually employed in theatre operations, except that 
this award shall not apply to cleaners engaged by 
Burswood Management Limited at the Burswood Island 
Resort. 

4.—Term. 
This Award shall operate for a period of six months 

from 4 March 1987. 

5.—Rates of Pay. 
The minimum weekly rate of pay to be paid to an 

employee shall be as set out hereunder for the relevant 
classification. 

Per Week 
(1) Stage Management Section $ 

(a) Technical Stage Manager  363.05 
(b) Stage Manager  339.30 
(c) Assistant Stage Manager  271.40 

(2) Mechanical Department 
(a) Workshop 

(i) Head carpenter  329.40 
(ii) Carpenter  284.80 
(iii) Carpenter's assistant  248.80 

(b) Stage 
(i) Head mechanist/head road 

manager  329.40 
(ii) Mechanist/head flyman/road 

manager  284.40 
(iii) Stage hand/flyman  248.80 

Loading for stage hands in charge of side/ 
revolve truck: eight per cent. 

(3) Electrical/Lighting Department 
(a) Head electrician  329.40 
(b) Electrician/main switchboard 

operator  284.80 
(c) Electrical hand  248.80 

Loading for electrical hand who is required 
to operate spots/auxiliary switchboard/visual 
effects: eight per cent. 

(4) Audio Department 
(a) Head audio technician  329.40 
(b) Audio operator  284.80 
(c) Audio hand  248.80 

N.B. Where there is no separate audio 
department the audio operator/hand shall be 
classified under (3) Electrical Lighting 
Department. 

(5) Wardrobe Section 
(a) Workshop 

(i) Head of wardrobe  329.40 
(ii) Cutter/tailor/wigmaker/ 

milliner  284.80 
(iii) Seamstress/maintenance hand/ 

buyer/costume jeweller  248.80 
(b) Stage 

(i) Head of department  329.40 
(ii) Wardrobe hand/dresser/valet... 248.80 

(6) Property Department 
(a) Workshop 

(i) Property master/mistress  329.40 
(ii) Property maker  284.80 
(iii) Property hand   248.80 

(b) Stage 
(i) Property master/mistress  329.40 
(ii) Property hand   248.80 

(7) Art Department 
(a) Scenic artist  329.40 
(b) Assistant scenic artist  284.80 
(c) Artist's labourer  248.80 

(8) Front of House 
(a) Head booking clerk (i.e. one who 

supervises the Staff)  296.32 
(b) Booking clerk (including party 

bookings)   284.80 
(c) Ticket seller  247.40 
(d) Programme/concession sellers  234.40 
(e) Ushers/ticket takers/cloakroom 

attendant  241.30 
Booking clerks and ticket sellers shall not be 

held responsible for cash shortages when they 
instructed to allow another employee (including 
the manager of the venue) access to their cash 
or tickets during a selling period. 

(9) Services 
(a) Receptionist/telephonist (enquiry 

clerk)  241.30 
(b) Fireman   236.20 
(c) Utility person  242.20 
(d) Stage door keeper  236.20 
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Per Week 
$ 

(10) Theatre Cleaners 
(a) Head cleaner  260.30 
(b) Cleaner  254.30 

Engaged by the hour (with a minimum 
payment as of 3'A hours). 

Per Hour 
$ 

8.00 a.m. to 6.00 p.m. 8.06 
6.00 p.m. to 12 midnight 12.09 
12 midnight to 8.00 a.m. 16.12 

Per Week 
$ 

(11) Skilled theatre labour not classified 
elsewhere  329.40 

(12) Unskilled theatre labour not classified 
elswhere  236.20 

(13) Additional Rates: Persons employed as 
casuals in the following classifications shall be 
paid the specified hourly amounts in addition 
to the wage provided elsewhere: 
Main switchboard operator  1.19 
Head flyman  1.07 
Person in charge of side  0.33 

6.—Adjustments of Rates of Pay. 
The rates of pay specified in this award may be varied 

on application of either party to the Western Australian 
Industrial Relations Commission following any variation 
which is made to the equivalent rates applying to 
employees covered by the Theatrical Employees' (Live 
Theatre and Concert) Award 1982 registered in the 
Australian Conciliation and Arbitration Commission. 

7.—Contract of Service. 
(1) All employees on a permanent staff shall be 

engaged by the week unless a longer period of engage- 
ment be agreed to between the parties concerned. 

(2) Notwithstanding anything contained elsewhere in 
this award employees employed as Stage Managers and 
Booking Clerks who work four days or more each week, 
must be employed by the week, except in the case of an 
emergency, such as the illness of an employee. 

(3) When an employee is engaged by the week the 
employment shall be terminated on either side by a 
week's notice which may be given at any time during the 
week, and the employee shall only be entitled to payment 
up to the time of the expiration of the notice. If an 
employee or the employer fails to give the required 
notice, one week's wages shall be forfeited or paid as the 
case may be. 

(4) Nothing in the award shall affect the legal right of 
the employer to dismiss without notice any employee for 
whatever period engaged and whether on tour or not for 
malingering, inefficiency, neglect of duty or misconduct; 
and in the case of such dismissal wages shall be payable 
for the employment up to but not after the time of 
dismissal. 

(5) Notwithstanding anything contained in the award, 
the employer may deduct payment of wages for any day 
on which an employee cannot be usefully employed 
because of — 

(a) any strike; 
(b) any breakdown of machinery; or 
(c) any stoppage of work for which the employer is 

not responsible. 
Casual Employees. 

(6) The appropriate per hour rate for casual employees 
is calculated by dividing the total per week rate (as 
specified in Clause 5.—Rates of Pay) for the relevant 
classification by the total number of ordinary hours 
required to be worked by a weekly employee in that 
classification and adding a 20 per cent loading on such 
hourly rates so calculated. 

(7) Casual employees shall be engaged for a minimum 
period of 3'A hours. 

(8) The employment of a casual employee may be 
terminated without notice by either side subject to the 
payment of any prescribed minimum amount of wages 
and subject to the employee working the time covered by 
such a minimum amount of required to do so. 

(9) (a) A casual employee who works more than eight 
hours on any day shall be paid overtime at the rate of 
time and a half for the first two hours and double time 
thereafter. 

(b) A casual employee who works more than 40 hours 
(excluding overtime worked on a daily basis) in any one 
week shall be paid for all hours in excess of 40, time and a 
half for the first four hours and double time thereafter. 

(c) A casual employee working between 12 midnight 
and 8.00 a.m. on any week day (Monday — Friday) in 
connection with a performance shall be paid at double 
the rate prescribed in subclause (6) above for those hours 
between 12 midnight and 8.00 a.m. 

(d) The provisions of this subclause do not apply when 
a casual employee is engaged in accordance with 
subclause (10). 

(10) Casual employees not engaged to work a 
performance shall be paid at the following hourly rates 
which include loading for casual work, with a minimum 
payment for 3 '/i hours. 

Per Hour 
$ 

8.00 a.m. to 6.00 p.m  8.71 
6.00 p.m. to 12 midnight  13.07 
12 midnight to 8.00 a.m  17.41 

(11) Casual back stage employees engaged for a 
performance when required for bumping out work 
between the conclusion of the performance on Saturday 
night and 8.00 a.m. Sunday shall be paid $21.75 per hour 
with a minimum payment of 316 hours. 

(a) If engaged for a performance, additional work 
associated with that performance shall be paid 
in accordance with subclause (6). Such engage- 
ment shall be continuous. 

(b) Casual employees engaged for work not 
associated with a performance who work in 
excess of S'/z hours and then work a 
performance shall continue to be paid as 
prescribed in subclause (10) for all work on that 
day. 

8.—Hours of Duty. 
(1) Except as otherwise prescribed in the award, the 

weekly total of ordinary hours of work shall be 40 to be 
worked in five days of eight hours. 

(2) Subject to subclause (5), as to each employee 
whose prescribed weekly total of ordinary hours of work 
is 40, the daily total of eight hours shall be worked in no 
more than two periods to be continuous except as to meal 
intervals occurring therein. 

(3) Notwithstanding the foregoing provisions, 
different arrangements may be made as to time off by 
agreement between the employer and the authorised 
officer of the association. 

(4) All employees must be notified by the employer of 
their working shifts by means of a roster placed in the 
staff room for each employee's perusal. At least seven 
days' notice must be given to the employee should any 
alteration of the working hours be intended, except in the 
case of emergency. 

(5) As to employees in the wardrobe workshop whose 
prescribed weekly total of ordinary hours is 40 — 

(a) The daily total of ordinary hours of work shall 
be eight hours on each of five days of the week. 

(b) Such hours shall be worked on Monday to 
Friday inclusive within the range of 8.30 a.m. 
to 6.00 p.m. 
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(c) In each spell of work of more than four hours 
an interval of 10 minutes to be selected by the 
employer shah be allowed for refreshment in 
the third hour and shall be counted as time 
worked. 

(6) As to booking clerks and ticket sellers in theatres 
whose prescribed weekly total of ordinary hours is 36 — 

(a) The daily total of ordinary hours of work shall 
be seven hours 12 minutes on each of five days 
of the week which shall include a 30 minute 
changing time when required to wear a 
uniform. 

(b) Such hours shall be worked continuously 
within the range of 9.00 a.m. to 9.45 p.m. 
(exclusive of the changing time). 

(7) Except as otherwise provided, each employee shall 
have two days off in each week of employment. Such two 
days shall be consecutive if it is reasonably possible to 
arrange rosters accordingly. 
All Employees. 

(8) No employee shall be permitted to work on more 
than six days in any one week except — 

(a) In the case of an emergency and/or bump-out 
and/or bump-in. 

(b) When the seventh day is a day on which no 
performance is presented. 

(9) Any employee commencing work on or after 6.00 
a.m. having had a 10 hour break on a week day shall be 
paid for the time so worked between 6.00 a.m. and 8.00 
a.m. at the rate of double time. The period from 8.00 
a.m. shall then be at single rate. 

9.—Overtime. 
(1) Except where otherwise prescribed in this award, 

weekly employees shall receive overtime as follows 
(calculated to the nearest quarter of an hour) — 

(a) For all work performed in excess of the 
prescribed daily total of hours — at the rate of 
time and a half for the first two hours and 
double time thereafter on a daily basis. Pro- 
vided that work on the sixth day shall be paid 
for at the rate of time and a half for the first 
four hours and double time thereafter except 
for employees not engaged in connection with 
the sixth day's performance, and in which case 
work on the sixth day shall be paid at the rate of 
time and a half for the first two hours and 
double time thereafter. 

(b) For all the work performed in excess of the 
prescribed weekly total of hours or outside the 
prescribed spread of range of hours or after a 
break in working hours prescribed to be 
worked consecutively or continuously — at the 
rate of time and a half. 

(2) Weekly employees (except cleaners) called upon to 
work between 12 midnight and 8.00 a.m. shall be paid 
overtime at the rate of double time. 

(3) For any work done by cleaners 
(a) Between 10.(X) p.m. and 5.45 a.m. (excluding 

that weekend period between 11.00 p.m. on 
Saturday and 5.45 a.m. on Monday as provided 
for elsewhere in this award), payment shall be 
made with a loading of 30 per cent per hour 
with a minimum payment as for 3'A hours, to 
be calculated by dividing the weekly rate by 40; 
or 

(b) Between 5.45 a.m. and 8.00 a.m. (excepting 
Sundays and public holidays as provided for 
elsewhere in the award), payment shall be made 
with a loading of 20 per cent per hour to be 
calculated as for subclause (1) above; or 

(c) Between 4.00 p.m. and 8.00 p.m., for cleaners 
called back specially to do such work, payment 
shall be made with a loading of four per cent of 
the employee's basic weekly rate for each 
occasion the employee is called back. 

(4) An employee (other than a cleaner) who works 
overtime in excess of his normal hours on one day shall 
be entitled to a break of 10 hours before resumption of 
work on the following day. Should such employee be 
required to resume work before the expiration of 10 
hours he shall be paid at double time rates until he is 
released from duty for such period. 

(5) (a) Weekly employees may be required to work a 
reasonable amount of overtime, and this shall include 
work on the sixth day unless the employee has in the first 
five days worked a considerable amount of overtime and 
does not desire to work on the sixth day. 

(b) The regular weekly employees of the employers 
under this award shall be given preference in the working 
of available overtime. 

(6) Where an employee is detained at work until it is 
too late to travel home by the last train, tram or other 
regular public conveyance, the employer shall provide 
proper conveyance to the employee's home for the 
employee so detained. 

(7) An employee shall, wherever possible, be given 24 
hours' notice that he is required to work all night after 
the evening performance and the burden of establishing 
impossibility shall rest upon the employer. 

10.—Sundays. 
For any work done between 11.00 p.m. on Saturday 

and 5.45 a.m. on Monday, payment shall be as follows: 
(1) If an employee is engaged by the week and the 

work done is in addition to his or her ordinary working 
week — one half of the prescribed per week rate in 
addition to payment for the week. 

(2) If an employee is engaged by the week and work 
done is part of an ordinary five day working week — one 
quarter of the prescribed per week rate in addition to 
payment for the week. 

(3) The period of work for which payments are 
prescribed in subclauses (1) and (2) is a normal shift, or, 
if no normal shift is prescribed, a period of six hours and 
40 minutes. 

A normal shift shall be deemed, for the purposes of 
this clause, to be six hours and 40 minutes. All work shall 
be continuous except for meal intervals of not more than 
one hour as provided in Clause 15.—Meal Intervals and 
Allowances. 

(4) All work in excess of the time prescribed in 
subclause (3) shall be paid for at three times the ordinary 
rate if carried out under subclause (1) or I'A times the 
ordinary rate if carried out under subclause (2). 

(5) For night cleaners "the prescribed per week rate" 
shall mean the ordinary weekly rate prescribed for 
daytime work. 

(6) If the employee is engaged other than by the week 
— double the ordinary prescribed rate — provided 
that — 

(a) in the case of an employee employed in 
connection with a performance on Saturday 
night continuing work other than "bumping- 
out", double time will commence as from 12 
midnight for that portion of time worked after 
12 midnight; 

(b) in the case of an employee commencing work 
on Monday before 5.45 a.m. double time will 
be payable only for that portion of time worked 
before 5.45 a.m.; and 

(c) in the case of a casual employee engaged in 
connection with a performance on Saturday 
night when required for bumping out work 
between the conclusion of the performance on 
Saturday night and 8.00 a.m. Sunday shaU be 
paid $21.75 per hour with a minimum payout 
of 3 'A hours [see Clause 7 (11)]. 

(7) Notwithstanding anything herein contained, a 
weekly employee working in connection with a 
performance on Saturday night and continuing work 
after 11.(X) p.m. on that night shall, if engaged in work 
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other than "bumping-out" work and not continuing 
later than two hours after the fall of the curtain at the 
conclusion of the said performance or 1.00 a.m. Sunday 
(whichever shall first occur), be paid for the time so 
worked at the rate of double time. 

(8) Regular employees shall be given preference in 
working on a Sunday but an employee who does not 
desire to work on a Sunday shall not be required to do so. 

11.—Public Holidays. 
(1) When an employee is required to work on a public 

holiday he shall be paid for all hours worked at the rate 
of double time and a half, with a minimum payment as 
for eight hours in the case of weekly employees (seven 
hours 12 minutes in the case of booking clerks and ticket 
sellers). 

(2) A weekly employee whose rostered day off falls on 
a public holiday shall be allowed an additional day off at 
a time to be agreed upon by the employer and the 
employee, or be paid an additional day's pay in lieu 
thereof within seven days. 

(3) The following days or the days observed in lieu 
thereof shall, subject as hereinafter provided, be allowed 
as holidays without deduction of pay namely New Year's 
Day, Australia Day, Good Friday, Easter Saturday, 
Easter Monday, Anzac Day, Labour Day, Foundation 
Day, Sovereign's Birthday, Christmas Day and Boxing 
Day. Provided that another day may be taken as a 
holiday by arrangement between the parties in lieu of the 
days named in this subclause. 

(4) Where any of the days mentioned in subclause (3) 
hereof falls on a Saturday or a Sunday the holiday shall 
be observed on the next succeeding Monday; when 
Boxing Day falls on a Sunday or a Monday the holiday 
shall be observed on the next succeeding Tuesday. 

(5) When any of the days observed as a holiday in this 
clause falls during a period of annual leave the holiday or 
holidays shall be observed on the next succeeding work 
day or days as the case may be after completion of that 
annual leave. 

12.—Payment of Wages. 
(1) All moneys payable to an employee (except a 

cleaner) shall be paid not later than 9.30 p.m. on 
Thursday in each week, including moneys payable in 
respect of the performance on the previous night. 
Provided that if the employee does not present himself or 
herself for the payment at that time it may be deferred 
until the following day. 

(2) All moneys payable to cleaners shall be paid not 
later than at the conclusion of their duties on Thursday in 
each week including moneys payable in respect of the 
hours worked, or to be worked, on the previous day. 

(3) Notwithstanding subclauses (1) and (2) the 
Secretary of a branch of the association may for special 
reasons agree that an employer may make payment 
under this clause on a day other than a Thursday. 

(4) Notwithstanding the foregoing, if any employee is 
discharged or compelled to leave his or her employment 
at any time the employee shall, before 11.00 p.m. on the 
day he or she is discharged or compelled to leave be paid 
all moneys due up to the time of leaving the employment. 

(5) Any employee short paid in any week shall receive 
the amount short paid on the following pay day or as 
soon thereafter as possible and any employee overpaid in 
any week shall have the amount overpaid deducted from 
wages on the next pay day or as soon thereafter as 
possible. 

(6) Whenever wages are paid to an employee under 
this clause, the employee shall be supplied with details (in 
writing) of how the pay has been made-up, including 
details of all deductions which have been made 
therefrom. Such details may be inscribed on the envelope 
containing the money paid to the employee. 

13.—Higher Duties. 
Where an employee is required to work on duties, the 

prescribed rate of pay for which is higher than for the 
employee's ordinary duty, he shall be paid for the time so 
worked at the higher rate with a minimum payment at 
such rate as for hVi hours. 

14.—Agreement as to Lower Rates. 
Where the State Executive of the association agrees 

with the employer that for special reasons rates and/or 
conditions different from those prescribed herein should 
be accepted by an employee, lower rates or altered 
conditions may be agreed upon between the association 
and the employer. Any proposed agreement as to lower 
rates under this clause shall be filed with the 
Commission. 

15.—Meal Intervals and Allowances. 
(1) Meal intervals shall be as follows: 

Lunch — one hour continuous between 12 noon and 
2.00 p.m. 
Dinner — one hour continuous between 5.00 p.m. 
and 7.00 p.m. 
Supper — half an hour between 10.00 p.m. and 12 
midnight. 
Breakfast — one hour continuous between 7.00 
a.m. and 9.00 a.m. but for cleaners, half an hour 
between 8.00 a.m. and 9.00 a.m. 

The lunch shall not be varied during any one week 
except when occasional rehearsals are in progress. In no 
case shall the lunch hour commence before 12 noon or 
end after 2.00 p.m. or the dinner hour before 5.00 p.m. 
or after 7.00 p.m. 

(2) If employees are required to work during the time 
when a meal interval should be allowed pursuant to this 
clause, they shall be paid for such time worked at the rate 
of double time. Provided that those employees working 
during the preparation of a stage production for the 
period of seven days preceding the opening of the 
production shall be paid at the rate of time and a half in 
lieu of the aforesaid double time except on Sundays when 
the double time rate shall be paid and public holidays 
when double time and a half shall be paid. 

(3) No part of the time that should be allowed as a 
meal interval shall be counted as part of the ordinary 
hours of work within the meaning of Clause 10.— 
Sundays. 

(4) An employee (other than a cleaner) who has 
worked between 12 midnight and 8.00 a.m. and who 
works beyond 8.00 a.m. shall be paid an additional $4.14 
for each meal interval occurring before his finishing time 
provided however that this shall not apply to an 
employee who has commenced work at or after 5.00 a.m. 

(5) Notwithstanding subclause (1) casual employees 
who work for more than four hours shall be entitled to a 
minimum meal break of 30 minutes. 

(6) Where an employee is required to work two 
performances, back to back, provided the total time 
attended exceeds four hours, the employer shall provide 
a suitable meal or pay a meal allowance of $5.91. 

16.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non-attendance on the ground of personal ill-health or 
injury for one sixth of a week's pay for each completed 
month of service. 

(b) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the sickness in 
that year to a greater allowance than that made at the 
time the sickness occurred. 

(2) The unused portion of the entitlement prescribed 
in paragraph (a) of subclause (1) in any accruing year 
shall be allowed to accumulate and may be availed of in 
the next of any succeeding year. 
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(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as soon as 
reasonably practicable advise the employer of his 
inability to attend for work, the nature of his illness or 
injury and the estimated duration of the absence. 
Provided that such advice other than in extraordinary 
circumstances shall be given to the employer within 24 
hours of the commencement of the absence. 

(4) No employee shall be entitled to the benefit of this 
clause unless he produces proof to the satisfaction of the 
employer or his representative of such sickness provided 
that the employer shall not be entitled to a medical 
certificate for absences of less than three consecutive 
working days unless the total of such absences exceeds 
five days in any one accruing year. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave, or if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 17.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 17.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act nor to employees whose illness or injury is 
the result of the employee's own misconduct. 

(7) The provisions of this clause do not apply to casual 
employees. 

17.—Annual Leave. 
(1) All employees engaged by the week shall have four 

weeks' annual leave for each year of service on ordinary 
rate of pay (as defined in Clause 30.—Definitions) which 
leave shall be taken within six months of the date of 
entitlement, unless otherwise mutually agreed. The said 
leave may be taken in two periods by mutual agreement. 

(2) If the four weeks' annual leave due under 
subclause (1) shall not have been given at the expiration 
of the year, the employee's right thereto shall continue 
and accumulate in respect of each year's service but only 
to the extent of two years. 

(3) Where any public holiday as prescribed in Clause 
11.—Public Holidays occurs during the period of the 
employee's annual leave, the leave shall be increased by 
one day for each holiday occurring as aforesaid. 

(4) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is terminated 
by the employer through no fault of the employee the 
employee shall be paid 3.08 hours' pay at his ordinary 
rate of pay in respect of each completed week of 
continuous service in that qualifying period. 

(5) In addition to any payment to which he may be 
entitled under subclause (3) of this clause, an employee 
whose employment terminates after he has completed a 
12 monthly qualifying period and who has not been 
allowed the leave prescribed under this award in respect 
of that qualifying period, shall be given payment in lieu 
of that leave unless — 

(a) he has been justifiably dismissed for 
misconduct; and 

(b) the misconduct for which he has been dismissed 
occurred prior to the completion of that 
qualifying period. 

(6) An employee may be rostered off and granted 
annual leave with payment of ordinary rate of pay as 
prescribed prior to his having completed a period of 12 
months' continuous service, in which case should the 
services of such employee terminate or be terminated 
prior to the completion of 12 months' continuous 
service, the said employee shall refund to the employer 
the difference between the amount received by him for 
wages in respect of the period of his annual leave and the 
amount which would have accrued to him by reason of 
the length of his service up to the date of the termination 
of his services. 

(7) Each weekly or regular weekly part-time employee 
before going on any period of annual leave shall for each 
week of such leave be paid an "annual leave loading" at 
the rate of 17 'A per cent of the rate of full pay prescribed 
herein for such employee. Such loading shall be in 
addition to the amount paid to the employee under this 
clause. 

The loading prescribed by this subclause shall not 
apply to proportionate leave on termination. 

(8) The provisions of this clause shall not apply to 
casual employees. 

18.—Long Service Leave. 
The Long Service Leave provisions set out in Volume 

60 of the Western Australian Industrial Gazette pages 
one to six both inclusive, are hereby incorporated in and 
form part of this award. 

19.—Compassionate Leave. 
(1) A weekly employee shall on the death within 

Australia of a wife, husband, de facto wife or husband, 
father, mother, brother, sister, child, stepchild, be 
entitled on notice to leave up to and including the day of 
the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his 
employer. 

(2) Provided that payment in respect of compassionate 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with his roster or on long service 
leave, annual leave, sick leave, workers' compensation, 
leave without pay or on a public holiday. 

20.—Travelling. 
(1) (a) An employee engaged by the week when 

travelling on duty shall be provided with first class 
accommodation (including sleeping accommodation in 
the case of rail travel) or economy class accommodation 
in the case of air travel. 

(b) Such an employee when travelling on duty shall be 
paid the full prescribed rate of pay for the whole period 
of the tour from the time of leaving the place of engage- 
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ment at the beginning of the tour until the employee 
returns to that place of engagement at the end of the 
tour, broken weeks at the beginning or end to be paid pro 
rata and the days of departure and return other than 
Sunday, each to be counted as one day worked, provided 
that if either of such days be Sunday, subclause (c) of this 
clause shall apply to that day. 

(c) If an employee engaged by the week is required by 
the employer to travel on a Sunday the employee shall, 
unless paid in pursuance of Clause 10.—Sundays for 
working on a Sunday, receive for such travelling one- 
tenth of the prescribed per week rate in addition to the 
travelling allowance payable in respect of the Sunday. 

(d) If an employee engaged by the week is on tour and, 
on any calendar day on which the employee is required to 
work at a performance held on that day, is also required 
to travel during any time between 8.00 a.m. and 5.00 
p.m. one half of such travelling time shall be counted as 
time worked, providing the maximum number of hours 
so paid, shall be four. 

(e) On the day such a tour's journey begins the 
employer shall be entitled to the ordinary services of such 
employee during so much of the day the employee is not 
travelling. 

(f) On the day such a tour's journey ends the employer 
shall be entitled to the ordinary services of such employee 
up to 5.00 p.m. during so much of the day as the 
employee is not travelling and if the employee fails 
without reasonable cause to attend when requested for 
such service, the employer shall be entitled to deduct 
payment proportionate to the time during which the 
employee so fails to attend. 

(g) (i) An employee engaged by the week who, while 
travelling on duty, is required to provide his or 
her own accommodation shall be paid travel- 
ling allowance of $286.20 per week or $57.20 
per day up to a maximum of $286.20 per week. 

(ii) The allowance per day shall be paid for each of 
the whole days less in number than six which 
the employee spends in any one city or town. 

(iii) The allowance per week shall be paid for each 
consecutive seven whole days which the 
employee spends in any one city or town. 

(iv) If the employee spends in any one city or town 
more than seven or any other multiple of seven 
whole days, he or she shall for each whole day 
or part of the seven or other such multiple be 
paid one-fifth of the said allowance per week. 

(v) When an employee is returned to his home 
town at the end of a tour and is required to pay 
for his lunch and/or dinner whilst travelling he 
shall be paid $2.79 for lunch and $4.14 for 
dinner. 

(h) If the employer shall have provided for the 
accommodation of the employee for any week or day, no 
travelling allowance shall be payable to the employee in 
respect of such week or day. 

(i) No employee who pays his or her own fare for 
travelling while on duty shall be engaged to travel. 

(2) Notwithstanding the provisions of subclause (1) (g) 
of this clause, the Trust shall meet reasonable board and 
lodging expenses when an employee, engaged by the 
week, is required to travel on duty north of 26 degrees 
South Latitude in Western Australia. 

21.—Protective Clothing, Uniforms, Equipment 
and Laundry Allowance. 

(1) Any special uniforms or staff dresses required to be 
worn by employees shall be provided. 

(2) The employer shall provide if the employee so 
requests, suitable protective clothing for electricians, 
utility men, cleaners and maintenance men. All clothing 
provided pursuant to this subclause shall be dry cleaned 
or laundered at the employer's expense. 

(3) Where an employee finds the noise level such that 
he or she requires ear protection, the employer shall 
provide, at no cost to the employee, a protective device 
approved by the association and the employer. 

(4) All mechanical property or light requirements 
including torches are to be provided. 

(5) Cleaners shall be provided with all materials and 
implements necessary for their work, with hot water for 
cleaning and scrubbing in cold weather. 

(6) An allowance of $1.19 for blouses and $3.08 for 
other garments per week is to be paid to each weekly 
employee where uniforms are not laundered by the 
employer, or for other than weekly employees an amount 
of 95 cents per day to a maximum of $4.27. 

(7) Where a front of house employee is required to 
wear shoes of a colour other than black an allowance of 
48 cents per day to a maximum of $2.39 per week shall be 
paid. 

22.—First Aid Kit. 
A reasonable first aid kit shall be provided in each 

theatre for use in emergency by the employees. 

23.—Accommodation for Employees. 
The employer shall provide a suitable room or 

accommodation for employees to change and keep their 
clothes in while on duty. 

24.—Special Costumes for Employees. 
(1) No employee shall be required to wear a special 

costume or uniform unless it has been approved as not 
indecent, grotesque or ridiculous by the authorised 
representative of the association or in the absence of his 
approval, by the Commission. 

(2) An employee who objects to wearing a special 
uniform on grounds that he or she finds it personally 
offensive, and such objection is endorsed by an 
authorised representative of the association, shall be 
permitted to wear the standard uniform of that theatre. 

(3) If any employee is required to wear a costume or 
uniform more unusual than is reasonably necessary for 
the performance of his or her work having regard to all 
circumstances, he or she shall, if engaged by the week, be 
paid $5.91 per week and, if engaged otherwise, be paid 
$1.18 per performance in addition to any other moneys 
payable under the award. If any question arises as to 
whether such costume or uniform is so more unusual, it 
shall be determined by the Commission. 

25.—Time and Wages Records. 
(1) The employer shall keep a time book or time sheet 

properly posted in ink showing the names of and the 
times worked by each employee, and the wages paid to 
each employee from week to week, and shall retain such 
time book or sheet in good condition and unaltered for at 
least 12 months from the time in respect of which an 
entry therein was made. 

(2) The time book or time sheet shall, after all the time 
worked previous to the entry by an employee has been 
entered therein, be produced to such employee and such 
entry if correct shall be vouched by the employee's 
signature in the book or time sheet. 

(3) The time book or time sheet, with all the entries 
therein, shall, on demand, be produced by the employer 
for inspection at the place where it is kept at any time 
between the hours of 10.00 a.m. and 1.00 p.m. during 
any day except pay day, to the State Secretary of the 
association or any official of the association who has 
been authorised in writing by such State Secretary to 
inspect the time books or time sheets of such employer 
and such State Secretary or official may thereupon 
inspect and make a copy of such time books or time 
sheets or make extracts therefrom. 

(4) One clear day's notice shall be given to the 
employer of any intended inspection. 
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(5) No inspection shall be made and no authority to 
inspect shall be given unless the State Secretary 
proposing to make the inspection or to give the authority 
has good reason to suspect that a breach of the award has 
been committed by the employer whose time book or 
time sheet is to be inspected. 

26.—Posting of Award Notices. 
(1) Each respondent shall cause a copy of the award to 

be posted up in a suitable conspicuous place in his 
workshop, theatre, hall or other place of amusement. 

(2) A representative of the association may post 
notices on a board reserved for the use of the association 
and provided by the employer. 

27.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) The employer by not less than 14 days' notice in 
writing to the employee may require her to 
commence maternity leave at any time within 
the six weeks immediately prior to her 
presumed date of confinement. 

(e) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 

may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shap be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 
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(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) of this subclause, 
shall be entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3) of this clause, to the position which she held 
immediately before such transfer. Where such 
position no longer exists but there are other 
positions available for which the employee is 
qualified and the duties of which she is capable 
of performing, she shall be entitled to a 
position as nearly comparable in status and 
salary or wage to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

28.—Broadcast of Live Performance. 

(1) Where a live performance is to be recorded, filmed 
or televised, all production employees shall receive a 
recording fee of $59.53 in addition to the rate they would 
otherwise have received. 

(2) Where a performance is to be broadcast on radio 
the provision of subclause (1) shall apply to sound 
technicians only. 

(3) The employer shall inform the State Secretary of 
the association as soon as possible of the date a per- 
formance is to be broadcast, televised, filmed or 
recorded. 

29.—Allowances. 
(1) Where an electrician, engaged on a weekly basis, 

holds a licence issued by the appropriate State authority, 
he shall be paid an allowance of $11.36 per week. 

(2) Heads of departments required to supply their own 
tools shall be paid an allowance of $4.74 per week. Other 
employees required to supply basic tools (limited to 
hammer, brace/punch driver and wrench), shall be paid 
an allowance of 59 cents per day. 

30.—Definitions. 
(1) "Accommodation" referred to in subclause 20 (8) 

shall include overnight accommodation and breakfast. 
(2) "Artist's labourer" means an unskilled employee 

who assists artists to place canvas in frames and mixes 
paints, assists in the preparation and laying in of cloths 
and scenery under the supervision of the scenic artist. 

(3) "Association" means the West Australian 
Theatrical and Amusement Employees Association 
(Union of Employees). 

(4) ' 'Authorised officer of the Association'' means the 
State Secretary and Association representative 
nominated in writing by the Secretary. 

(5) "Carpenter" or "Mechinist" means an employee 
who is competent to do any class of wood-work, build 
any kind of scenery and do general stage work, such as 
the setting of scenery and keeping of scenery, property, 
etc, in good order and condition under the supervision of 
the producer, director, stage manager or head 
mechanist, and who does so when required by the 
employer. 

(6) "Commission" means the Western Australian 
Industrial Commission. 

(7) "Ordinery rate of pay" in Clause 17.—Annual 
Leave means the average rate the employee received for 
the four weeks preceding the taking of annual leave or 
the average rate received for the 12 months preceding 
such leave, whichever shall be the higher, provided that 
such average shall be computed taking into consideration 
any extra rates prescribed for night work etc, and penalty 
rates for Sunday work where such work is part of the 
employee's normal working week of five days but 
excluding any amounts received by way of overtime or 
holiday penalty rates. 

(8) "Head carpenter" or "Head mechanist'' means an 
employee who is conversant with and competent to take 
charge of all branches of the mechanical department and 
is for the time being actually in charge of that 
department. 

(9) ' 'Head cleaner" means a cleaner who is responsible 
for the cleaning of the theatre and who has to supervise 
the work of one or more other cleaners. 

(10) "Property master/mistress" means an employee 
who is conversant with and competent to take charge of 
all branches of the property department and who is for 
the time being actually in charge of that department. 

(11) "Head audio technician" means an employee 
who is conversant with and competent to take charge of 
the audio department and who is for the time being in 
charge of that department. 

(12) "Head electrician" means an employee who is 
conversant with and competent to take charge of the 
electrical department and who is for the time being in 
charge of that department. 

(13) "Property maker" means an employee who is 
conversant with making and does, when required, make 
all kinds of props required for a production. 

(14) "Electrician/audio operator" means an 
employee who is competent to erect and/or operate 
and/or maintain and does as required erect and/or 
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operate and/or maintain equipment (including switch- 
boards) in the audio or electrical department. 

(15) "Time and a half" means in the case of a weekly 
employee 1 Zi times the prescribed rate per week divided 
by the number of the prescribed total weekly ordinary 
hours of work, and in the case of an employee engaged 
by the hour, 1 Vi times the prescribed rate per hour. 

(16) "Unskilled theatre labour" means sweeping the 
stage or doing any other unskilled work in connection 
with the setting or cleaning of stage or theatre under the 
direction of a skilled member of the staff, the stage 
manager, producer or any other authorised representa- 
tive of the employer. Where compelled to use tools 
employees are to be paid skilled rates. 

(17) "Utility person" means an employee who, in 
addition to unskilled work, does small repairs and other 
slightly skilled work. 

(8) "Head of wardrobe" means an employee who is 
conversant with and competent to take charge of all 
branches of the wardrobe department and who is for the 
time being actually in charge of that department. 

(19) "Performance" shall mean one run through of 
any production during which an audience is present 
and/or an occasion when any video, film, audio- 
recording or broadcasting is undertaken. 

(20) "Stage hand" — a person engaged to, ad 
competent to move and/or set stage scenery, props, 
furniture and other items connected with a stage 
production or live performance or rehearsal under the 
supervision of the head mechanist, stage manager, 
producer or other competent authorised representative 
of the employer. When compelled to use tools of trade 
other than for a regular performance or rehearsal skilled 
rates shall apply. 

(21) "Technical Stage Manager" is a Stage Manager 
responsible for the technical direction of mechanical, 
sound, lighting and electrical setups and control of a 
production, whether with or without assistance from 
another Stage Manager or Assistant Stage Manager. 

31.—Board of Reference. 
(1) There shall be a Board of Reference consisting of a 

Chairman and an equal number of employers' and 
employees' members who shall be appointed pursuant to 
section 48 of the Industrial Relations Act 1979 and 
regulation 16 of the Industrial Commission Regulations 
1980. 

(2) The Board of Reference may allow, approve, fix, 
determine, or deal with — 

(a) any matter or thing that, under the award, may 
require to be allowed, approved, fixed, deter- 
mined or dealt with by a Board of Reference; 
and 

(b) any matter or thing arising under or out of the 
provisions of an award, not involving the 
interpretation of any such provision, which the 
Commission may at any time, by order, 
authorise a Board of Reference to allow, 
approve, fix, determine or deal with, in the 
manner and subject to the conditions specified 
in the award or order, as the case may be. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule of Respondents. 
Ashton Stage Lighting, 183 Bank Street, East Victoria 

Park 6101 
Burswood Management Ltd (Burswood Entertainment 

Centre, Burswood Theatre and Convention Centre) 
40 The Esplanade, Perth 6000 

Civic Theatre Restaurant, 380 Beaufort Street, Perth 
6000 
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Frank Baden-Powell Enterprises Pty Ltd c/o Dirty 
Dicks, 194 Cambridge Street, Wembley 6014 

Hole In The Wall Theatre, Subiaco Theatre Centre, 
180 Hammersley Road, Subiaco 6008 

Interstar Productions and Agency, 25 Preston Street, 
Como 6151 

John Manford and Associates Theatre Productions, c/o 
M.E. Renner, 26 Wattle Street, South Perth 6151 

Kosmic Sound, 1058 Albany Highway, Bentley 6102 
Purvisonic Sound Pty Ltd, Cnr North Lake Road and 

McCoy Street, Myaree 6154 
Robert Staples and Associates, 75 Rudloc Road, Morley 

6062 
Stagecraft Pty Ltd, 170 Wellington Street, Perth 6000 
Stage Lighting Services, 87 Anzac Road, Mt Hawthorn 

6016 
West Australian Ballet Company, c/o HMT Building, 

825 Hay Street, Perth 6000 
Western Australian Opera Company, c/o HMT Building 

825 Hay Street, Perth 6000 
The Gilbert and Sullivan Society, GPO Box K800, Perth 

6001 

TRAINING ASSISTANTS (Spastic Welfare). 
Award No. A16 of 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A16 of 1986. 

Between the Federated Miscellaneous Workers' Union, 
Hospital, Service and Miscellaneous, WA Branch, 
Applicant and Spastic Welfare Association of WA, 
Respondent. 

Before Mr Commissioner J.A. Negus. 
The 15th day of December 1986. 

Mr J. McGinty appeared on behalf of the Applicant. 
Mrs P. Bentley appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application for a new 
award to cover a group of some 30 or more Training 
Assistants employed by the Spastic Welfare Association 
of WA was lodged on 8 July 1986. The parties have 
agreed on all aspects of the award save one, that being 
the appropriate rates of pay. 

I heard the parties on 10 November 1986 and later that 
day carried out inspections which included speaking with 
a number of training assistants and their immediate 
supervisors as well as observing the workers going about 
their duties. The hearing of submissions was completed 
on 18 November 1986. 

Mrs Bentley relied upon Principle 10 of the guidelines 
to argue that the rate of pay for training assistants should 
continue to be equated with the Nursing Assistant rate as 
it had been in the award free situation. She adduced 
evidence from Mrs C.I. Baron, the clinical services 
manager of the respondent employer, regarding the 
duties performed by the training assistants and also by 
nursing assistants employed by the respondent. Mrs 
Baron produced a comprehensive comparative study of 
the workers' duties (Transcript Exhibit B2). The 
document was of considerable assistance to the Commis- 
sion in reaching a decision, although at the end of the day 
it proved to be more helpful to the claimant union's 
argument than to the position adopted by the 
respondent. I commend Mrs Baron for the open minded 
and professional approach with which she faced her task. 
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Mrs Bentley raised a further strong objection to the 
union's claim on the grounds of the inability of the 
respondent to meet the claim. Mr A.D. Grover, the 
deputy general manager of the respondent association 
gave evidence of the financial position and he indicated 
some of the steps which might be forced upon the 
employer if the union's claim was granted. The associa- 
tion is heavily dependent on funds supplied by the 
Federal and State governments to support its activities. 
Mr Grover spoke of the stringent measures which had 
already been taken in attempting to improve the 
budgetary situation. He explained the method by which 
the wages of training assistants attract some subsidy and 
he indicated the time lapse involved in achieving a 
funding response to wage movements awarded by an 
industrial tribunal. 

A small group of the workers had indicated by letter to 
the Commission their concern that increased pay levels 
might necessarily result in reduction of services by the 
cutting of hours or loss of jobs. Mr McGinty, speaking 
for the whole group, adopted a reasonable and 
responsible position. He recognised the financial diffi- 
culties faced by the respondent and suggested that the 
workers' prime concern was a recognition by the 
Commission of their work; a lengthy delay in the imple- 
mentation of an appropriate rate could be accepted with 
equanimity. 

In presenting the union's submission, Mr McGinty 
freely accepted that the onus rested on him to establish 
the merit of the claim. His first request was that the 
Training Assistant wage should equate to that of 
Technical Assistants or if that could not be sustained by 
the evidence then he felt that rates paid to Teacher's 
Aides in Special Schools should be the benchmark. He 
conceded that the duties of the Training Assistants varied 
markedly. At one end of the scale there is a driver and at 
the other a person who appears to be working as a 
welfare assistant. Mr McGinty urged the Commission to 
strike a rate of pay which would fairly be applicable to 
the bulk of the group without regard for the extremes. I 
have accepted his advice on that point. 

The evidence adduced and the exhibits presented have 
all been of considerable assistance to my understanding 
of the work performed by nursing assistants, by 
Teachers' Aides in Special Schools and by the variously 
titled technical assistants. The definitive statements of 
Johnson C. when handing down the 1978 awards for 
Hospital Employees have also guided my thoughts in this 
matter. I note in passing that from the evidence of Mrs 
Baron it might well seem that the nursing assistants 
employed by the respondent are performing duties over 
and above those defined by Johnson C. 

My task is to consider the training assistants and from 
an overview of all the material placed before me I have no 
hesitation in declaring that their duties align very closely 
with those performed by Teachers' Aides in Special 
Schools, or education support centres as they are now 
called. It follows that the rates of pay to appear in Clause 
14.—Wages of this new award should be equated to the 
rates from time to time payable to the classification 
Teachers' Aide (Special Schools) in Clause 14 of the 
Teachers' Aides' Award No. 4 of 1979. 

I am mindful of the financial difficulties faced by the 
respondent employer and also of the responsible attitude 
expressed by the applicant union in regard to that 
problem. In my view the matter can best be resolved by a 
phasing in of the new rates over a sufficient period to 
allow for the government funding agencies to respondent 
appropriately. The current wage rates should continue 
until the end of the fiscal year. On 1 July 1987, the rates 
should be increased to a point midway between the 
nursing assistant and the teacher aide rates then in force. 
On 1 January 1988 the training assistants should gain the 
full benefit of this decision. It seems to me reasonable for 
the respondent to undertake to maintain the numbers 
and the hours worked by the presently employed group 
of workers during the phasing-in period. 

The Award sought will be handed down as I have out- 
lined and I invite the parties to confer and submit a draft 
of an Order to reflect the phasing in arrangements that I 
have proposed, at a speaking to the minutes to be 
arranged. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. A16 of 1986. 

Between Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Spastic Welfare 
Association of WA, Respondent. 

A ward. 
HAVING heard Mr J. McGinty on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes the 
following Award — 

Award No. A16 of 1986. 

1.—Title. 
This award shall be known as the Training Assistants' 

(Spastic Welfare) Award 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Annual Leave. 
6. Hours. 
7. Holidays. 
8. Fares and Travelling Time. 
9. Sick Leave. 
10. Contract of Service. 
11. Part-Time Employees. 
12. Long Service Leave. 
13. Payment of Wages. 
14. Wages. 
15. Rest Pauses and Meal Breaks. 
16. Bereavement Leave. 
17. Definitions. 
18. Maternity Leave. 
19. Residential Camps. 
20. Leave to Attend Union Business. 
21. General Conditions. 
22. Liberty to Apply. 

3.—Area and Scope. 
This award shall have effect throughout the State of 

Western Australia and shall be binding on Training 
Assistants employed by the Spastic Welfare Association 
of Western Australia. 

4.—Term. 
This award shall operate for a period of one year from 

the beginning of the first pay period to commence on or 
after 1 January 1987. 

5.—Annual Leave. 
(1) Except as hereinafter provided a period of four 

consecutive weeks' leave shall be allowed to an employee 
by the employer after each period of 12 months' 
continuous employment with such employer. 

(2) Prior to commencing leave each employee shall be 
paid for that period of leave at the rate of wage shown in 
Clause 14.—Wages of this award for the class of work 
and in addition be paid a loading of 17.5 per cent of that 
wage. 

(3) (a) Except as provided in part (b) of this subclause 
if after one month's continuous employment an 
employee lawfully terminates employment or employ- 
ment is terminated by the employer through no fault of 
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the employee, the employee shall be paid 2.92 hours' pay 
[at the rate prescribed by subclause (2) of this clause] in 
respect of each completed week of continuous service for 
which annual leave has not already been taken. 

(b) An employee who is dismissed for a misconduct 
which occurred after the completion of a 12 montly 
qualifying period, but before taking annual leave in 
respect of that qualifying period shall, subject to Clause 
10.—Contract of Service of this award, be given 
payment for the leave accrued but not taken. 

(4) (a) The annual leave prescribed in subclause (1) of 
this clause may be split into more than one portion: 

(i) where the 12 Accrued Day(s) Off are taken in 
conjunction with annual leave, by the employer 
once per annum provided that no portion is less 
than two weeks; 

(ii) by agreement between the employer and the 
employee provided that no portion is less than 
one week. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, if not resolved by agreement between the 
employer, the employee and the Union, shall be referred 
to the Western Australian Industrial Relations Commis- 
sion for determination. 

(5) Any time in respect of which an employee is absent 
from work except time for which that employee is 
entitled to claim paid sick leave or unpaid sick leave up to 
three months, or the first 26 weeks of any absence on 
workers' compensation, or annual leave, long service 
leave, compassionate leave or unpaid stand down time 
during school vacation periods shall not count for the 
purpose of determining annual leave entitlements. 

(6) The annual leave prescribed in subclause (1) of this 
clause shall be taken during school vacation periods. 

(7) Before going on annual leave each employee shall 
be given at least two weeks' notice of the date leave is to 
be taken, unless the employee and the employer agree to 
a lesser period. 

(8) (a) The annual leave prescribed by this clause may 
be given and taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 
clause. 

(b) If the services of an employee terminate and the 
employee has taken a period of leave in accordance with 
this subclause and if the period of leave so taken exceeds 
that which would become due pursuant to subclause (3) 
of this clause the employee shall be liable to pay the 
amount representing the difference between the amount 
received by him for the period of leave taken in 
accordance with this subclause and the amount which 
would have accrued in accordance with subclause (3) of 
this clause. The employer may deduct this amount from 
moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(9) When an employee proceeds on annual leave there 
will be no accrual towards an Accrued Day(s) Off as 
prescribed in subclauses (1) and (2) of Clause 6.—Hours 
of this award. 

(10) Where an employee's hours of work have varied 
during the qualifying period, the employee shall be paid 
the average of such hours worked during the qualifying 
period. 

(11) The provisions of this clause shall not apply to 
casual employees. 

6.—Hours. 
(1) The ordinary hours of duty shall be an average of 

38 per week with the hours actually worked being 40 per 
week or 80 per fortnight at the option of the employer. 

Except where provided elsewhere, the ordinary hours 
shall be worked with two hours of each week's work 
accruing as an entitlement to a maximum of 12 Accrued 
Day(s) Off in each 12 month period. The Accrued Day(s) 
Off shaU be taken in a minimum period of one week 
made up of five consecutive Accrued Day(s) Off in 

conjunction with a period of annual leave or at a time 
mutually acceptable to the employer and the employee. 

(2) An employer and employee may by agreement 
substitute the Accrued Day Off the employee is to take 
off for another day in which case the Accrued Day Off 
shall become an ordinary working day. 

(3) The provisions of this clause apply to a part-time 
employee in the same proportion as the hours normally 
worked ber to a full-time employee. The employer shall 
not alter the hours of any employee employed at 1 
November 1986 other than by agreement with that 
employee. 

(4) An employee who commences after 12 noon and 
finishes after 6.00 p.m. shall be paid a shift work loading 
of 12.5 per cent for all hours worked. 

(5) An employee who works hours additional to or 
outside the ordinary hours for that employee shall be 
granted time off in lieu of payment for overtime 
proportionate to the payment to which he/she would be 
entitled if overtime were paid at the rate of time and one 
half for the first two hours and double time thereafter. 

(6) Any dispute between an employer and the Union 
concerning the operation of this clause shall be referred 
to the Western Australian Industrial Relations 
Commission. 

7.—Holidays. 
(1) An employee shall not be required to present 

him/herself for duty on any day observed by the 
Education Department as a vacation period or any day 
observed as a public service holiday. 

(2) An employee shall be paid his/her ordinary wages 
for any Public Service holiday on which he/she is 
relieved of the obligation to present him/herself for 
work. 

(3) Any employee required to work on any day 
observed as a holiday shall be paid for the time worked at 
the rate of double time and one half. 

8.—Fares and Travelling Time. 
(1) Where an employee is required during his/her 

normal working hours, by his/her employer, to work 
outside his/her usual place of employment the employer 
shall pay the employee any reasonable travelling 
expenses incurred except where an allowance is paid in 
accordance with subclause (2) hereof. 

(2) Where an employee is required and authorised to 
use his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance not less than that 
provided for in the schedules set out hereunder. 
Notwithstanding anything contained in this subclause 
the employer and the employee may make any other 
arrangement as to car allowance not less favourable to 
the employee. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Over 1600- 1600cc 
2600cc 2600cc & Under 

Area and Detail c/km c/km c/km 
Metropolitan Area: 

First 8 000 kilometres 
Over 8 OCX) kilometres 

South West Land Division 
First 8 000 kilometres 
Over 8 000 kilometres 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 OCX) kilometres 24.1 21.4 18.4 

Rest of State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 (MX) kilometres 22.7 20.3 17.2 
Motor vehicles with rotary engines are to be included 

in the 1600-2600cc category. 
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(3) The allowances prescribed in this clause may be 
varied in accordance with any movement in the 
allowances in the Public Service Motor Vehicle 
Allowances Award 1976 on application by the Union. 

9.—Sick Leave. 
(1) (a) An employee shall be entitled to payment for 

non attendance on the ground of personal ill health or 
injury at the rate of one day's pay for each four weeks 
which the employee was employed to actually work. 

(b) The unused portion of the entitlement prescribed 
in paragraph (a) hereof in any accruing year shall be 
allowed to accumulate and may be availed of in the next 
or any succeeding year. 

(c) Payment hereunder may be adjusted at the end of 
each accruing year, or at the time the employee leaves the 
service of the employer, in the event of the employee 
being entitled by service subsequent to the incapacity in 
that year to a greater allowance than that made at the 
time the incapacity occurred. 

(2) This clause shall not apply when an employee is 
entitled to compensation under the Workers' Compensa- 
tion and Assistance Act 1981. 

(3) No employee shall be entitled to the benefits of this 
clause unless he/she produces proof to the satisfaction of 
the employer or the employer's representative of such 
incapacity, provided that the employer shall not be 
entitled to a medical certificate for absence of less than 
three consecutive working days unless the total of such 
absences exceeds five days in any one accruing year. 

(4) No payment shall be made for any absence due to 
the employee's own fault, neglect or misconduct. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he/she is absent on annual leave and an employee may 
apply for an the employer shall grant paid sick leave in 
place of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his/her place of residence or a 
hospital as a result of his/her personal ill health or injury 
for a period of seven consecutive days or more and 
he/she produces a certificate from a registered medical 
practitioner that he/she was so confined. Provided that 
the provisions of this paragraph do not relieve the 
employee of the obligation to advise the employer in 
accordance with subclause (3) of this clause if he/she is 
unable to attend for work on the working day next 
following his/her annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she pro- 
ceeded on annual leave and shall not be made with 
respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 5.—Annual Leave. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is subse- 
quently taken provided that the annual leave loading pre- 
scribed in Clause 5.—Annual Leave shall be deemed to 
have been paid with respect to the replaced annual leave. 

10.—Contract of Service. 
(1) The contract of employment of every employee 

shall be a fortnightly contract terminable by two weeks' 
notice on either side. In the event of the employer or an 
employee not giving the required notice two weeks' 
wages shall be either paid or forfeited. 

(2) The provisions of subclause (1) of this clause shall 
not affect the right of the employer to dismiss an 
employee without notice for serious misconduct in which 
case wages shall be paid up to the time of dismissal. 

11.—Part-Time Employees. 
(1) Notwithstanding anything contained in this award 

employees may be regularly employed to work less hours 
per week than are prescribed in Clause 6.—Hours. 

(2) A part-time employee employed under the 
provisions of this clause shall receive payment for sick 
leave, annual leave and long service leave on a pro rata 
basis in the proportion which their hours of work bear to 
the hours fixed by Clause 6.—Hours of this award. 

12.—Long Service Leave. 
The conditions governing the granting of long service 

leave to government wages employees generally shall 
apply to employees covered by this award. Provided that 
any day referred to in Clause 7.—Holidays of this award, 
on which the employee is relieved of the obligation to 
present him/herself for work shall be deemed to be 
"service" for the purpose of those conditions. 

13.—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or 

cash at the employer's discretion following consultation 
with the employees. 

(2) (a) Where the employer requires the employee to 
establish an account for the purpose of receiving his/her 
wages, the employer shall pay the costs associated with 
such account establishment or maintenance. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any other 
bank or financial institution, such fees shall be paid by 
the employer. 

(3) In the case of payment by cheque the employer 
shall arrange encashment facilities at a branch of a bank 
in close proximity to the place of work. Where it is 
impractical for the employee to cash the cheque on pay 
day, reasonable access to the facility shall be allowed by 
the employer, during working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
employee is kept waiting for a period exceeding 30 
minutes, overtime rates shall apply, provided that in the 
case of an employee rostered for duty on that day, the 30 
minute period shall commence from the employee's 
finishing time. 

(5) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction 
in writing, or the deduction is authorised by the award. 

(6) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) The rate of wage. 
(b) The hours worked, including overtime. 
(c) The gross wage. 
(d) The net wage. 
(e) Any allowances paid. 
(f) Any deductions made. 
(g) The composition of any annual leave, sick leave 

or long service leave payment. 
(h) The composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages 
may be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination 
of employment, the employer shall pay to the employee 
all moneys earned by or payable to the employee before 
the employee leaves the centre or the same shall be for- 
warded to the employee by post on the next working day 
following the termination. 
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(9) Where the employee terminates his/her employ- 
ment without notice as required in subclause (2) of 
Clause 10.—Contract of Service of this award, the 
employer shall forward as soon as reasonably possible all 
moneys earned by or payable to such employee to the 
employee by post. 

(10) If an employee fails to collect his/her wages on 
the appointed day, such wages shall thereafter be 
available for collection (at previously notified times) 
during office hours. 

14.—Wages. 
The minimum hourly rate of wage payable to 

employees covered by this award shall be: 
(1) Training Assistant: 

Column Column Column Column 
A B C D 

1st year of 
employment 7.03 7.47 7.71 7.95 
2nd year of 
employment 7.26 7.70 7.96 8.21 
3rd year of 
employment 7.48 7.93 8.24 8.55 
4th year of 
employment 8.38 8.83 

The rates set out above shall apply from the beginning 
of the first pay period commencing on or after the dates 
specified below. 
Column A: 1 January 1987 
Column B: 10 March 1987 
Column C: 1 August 1987 
Column D: 1 January 1988 

(2) An employee who has had previous experience 
relevant to employment covered by this award may have 
that experience taken into account in determining the 
"year of employment" at which an employee is 
appointed and paid. 

(3) A casual employee shall be paid 20 per cent in 
addition to the rates prescribed in this clause. 

15.—Rest Pauses and Meal Breaks. 
(1) All employees shall be allowed a tea break of 10 

minutes daily between the second and third hour from 
starting time each day. Such tea break shall be counted as 
time worked. 

(2) All employees shall be allowed a meal break of not 
less than 30 minutes nor more than one hour between the 
hours of 12 noon and 2.00 p.m. Such time shall not count 
as time worked. 

(3) A paid afternoon tea break shall be allowed to an 
employee who works longer than 6.25 hours in a day. 

16.—Bereavement Leave. 
(1) An employee shall, on the death of a spouse, de 

facto spouse, parent, brother, sister, child or stepchild, 
be entitled on notice to leave up to and including the day 
of the funeral of such relation and such leave shall be 
without deduction of pay for a period not exceeding the 
number of hours worked by the employee in two 
ordinary working days. Proof of such death shall be 
furnished by the employee to the satisfaction of his/her 
employer. 

(2) Provided that payment in respect of bereavement 
leave is to be made only where the employee otherwise 
would have been on duty and shall not be granted in any 
case where the employee concerned would have been off 
duty in accordance with his/her roster, or on long service 
leave, annual leave, sick leave, workers' compensation, 
leave without pay or on a public holiday. 

17.—Definitions. 
"Casual Employee" means an employee who is 

engaged to work for less than four weeks. 

18.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical - 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 

(d) An employee shall not be in breach of this 
clause as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
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nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then entitled 
and which a duly qualified medical 
practitioner certifies as necessary before 
her return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the award. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 

leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 

(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

19.—Residential Camps. 
(1) Training Assistants who attend residential camps 

in the course of their employment shall be paid eight 
hours' pay at the ordinary rate of pay for each day while 
attending such camp in lieu of the payment the employee 
would have received for working his/her ordinary hours. 

(2) The provisions of this clause do not apply to a 
Training Assistant who expressly offers to attend a camp 
as a volunteer. Such volunteer shall be paid only the wage 
which would be paid had the camp not been attended. 

20.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee: 
(i) Who is required to give evidence before any 

industrial tribunal. 
(ii) Who as a union nominated representative of 

the employees is required to attend negotiations 
and/or conferences between the Union and 
employer. 

(iii) When prior agreement between the Union and 
employer has been reached for the employee to 
attend official union meetings preliminary to 
negotiations or industry hearings. 

(iv) Who as a union nominated representative of 
the employees is required to attend joint union/ 
management consultative committees or 
working parties. 
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(b) The granting of leave pursuant to paragraph (a) of 
this subclause shall only be approved: 

(i) Where an application for leave has been 
submitted by an employee a reasonable time in 
advance. 

(ii) For the minimum period necessary to enable 
the Union business to be conducted or evidence 
to be given. 

(iii) For those employees whose attendance is 
essential. 

(iv) When the operation of the organisation is not 
being unduly affected and the convenience of 
the employer impaired. 

(2) (a) Leave of absence will be granted at the ordinary 
rate of pay. 

(b) The employer shall not be liable for any expenses 
associated with an employee attending to union business. 

(c) Leave of absence granted under this clause shall 
include any necessary travelling time in normal working 
hours. 

(3) (a) Nothing in this clause shall diminish the 
existing arrangements relating to the granting of paid 
leave for union business. 

(b) An employee shall not be entitled to paid leave to 
attend union business other than as prescribed by this 
clause. 

(c) The provisions of this clause shall not apply to 
special arrangements made between the parties which 
provide for unpaid leave for employees to conduct union 
business. 

(4) The provisions of this clause shall not apply when 
an employee is absent from work without the approval of 
the employer. 

21.—General Conditions. 
(1) Protective safety clothing shall be provided and 

shall include suitable wet weather gear as required for 
employees to perform their duties. 

(2) Laundering, repair and replacement of such 
protective gear shall be the responsibility of the 
employer. 

22.—Liberty to Apply. 
Liberty is reserved to the Union in respect of the 

following: 
(1) Cleaning and use of association vehicles and 

associated issues. 
(2) Rates for employees left in charge. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

A WARDS/AGREEMENTS — 
Variation of — 

BREWERY CRAFTSMEN. 
Agreement No. C368A of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 304 of 1987. 

Between the Swan Brewery Company Limited, 
Applicant, and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Others, Respondents. 

Order. 
HAVING heard Mr P.J. McGuire on behalf of the 
applicant and Mr R.J. Murphy on behalf of the 
respondents, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Brewery Craftsmen Agreement No. C368A 
of 1979 be varied in accordance with the following 
Schedule and that such variation shall have effect on 
and from the date hereof. 

Dated at Perth this 25th day of May 1987. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 8.—Sick Leave: Delete subclause 6 and insert in 
lieu: 

(6) Notwithstanding the foregoing provisions of this 
Clause a worker, or in the event of the worker's death his 
next-of-kin, shall be entitled to receive payments at the 
appropriate rate for any sick leave accumulated under 
the provisions of subclause (2) hereof, if he ceases to be 
employed by the Company. 

Provided that — 
(a) except in the event of the worker's death at 

least two years consecutive service have been 
completed. 

(b) in calculating a worker's entitlement for 
payment under the provisions of this subclause a 
maximum of eight days per annum accumulate and 
any part of the first eight days' leave taken in any 
one year shall be deducted from the amount of leave 
which may have accumulated under the provisions 
of subclause (2) hereof. 

(c) each worker has an option to take up eight 
days of unused sick leave paid on an annual basis, 
provided further that the remaining sick leave credit 
totals 160 hours. 

(d) for service prior to 1 September 1985 the 
calculation for payment under this subclause shall 
be a minimum of six days per annum. 

BREWERY ENGINE DRIVERS 
AND FIREMENS AGREEMENT 

No. C368B of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 303 of 1987. 

Between the Swan Brewery Company Limited, 
Applicant, and the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch, Respondent. 

Order. 
HAVING heard Mr P.J. McGuire on behalf of the 
applicant and Mr R.J. Murphy on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Brewery Engine Drivers and Firemens 
Agreement No. C368B of 1979 be varied in 
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accordance with the following Schedule and that 
such variation shaU have effect on and from the date 
hereof. 

Dated at Perth this 25th day of May 1987. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 10.—Sick Leave: Delete subclause 6 and insert in 
lieu: 

(6) Notwithstanding the foregoing provisions of this 
Clause a worker, or in the event of the worker's death his 
next-of-kin, shaU be entitled to receive payments at the 
appropriate rate for any sick leave accumulated under 
the provisions of subclause (2) hereof, if he ceases to be 
employed by the Company. 

Provided that — 
(a) except in the event of the worker's death at 

least two years consecutive service have been 
completed. 

(b) in calculating a worker's entitlement for 
payment under the provisions of this subclause a 
maximum of eight days per annum accumulate and 
any part of the first eight days' leave taken in any 
one year shall be deducted from the amount of leave 
which may have accumulated under the provisions 
of subclause (2) hereof. 

(c) each worker has an option to take up eight 
days of unused sick leave paid on an annual basis, 
provided further that the remaining sick leave credit 
totals 160 hours. 

(d) for service prior to 1 September 1985 the 
calculation for payment under this subclause shall 
be a minimum of six days per annum. 

BREWERY LABORATORY EMPLOYEES. 
Award No. 8A of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 302 of 1987. 

Between the Swan Brewery Company Limited, 
Applicant, and The Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch, Respondent. 

Order. 
HAVING heard Mr P.J. McGuire on behalf of the 
applicant and Mr L. J. Irwin on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Brewery Laboratory Employees Award 
No. 8A of 1983 be varied in accordance with the 
following Schedule and that such variation shall 
have effect on and from the date hereof. 

Dated at Perth this 25th day of May 1987. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 11.—Sick Leave: Delete subclause 6 and insert in 
lieu: 

(6) Notwithstanding the foregoing provisions of this 
Clause a worker, or in the event of the worker's death his 
next-of-kin, shall be entitled to receive payments at the 
appropriate rate for any sick leave accumulated under 
the provisions of subclause (2) hereof, if he ceases to be 
employed by the Company. 

Provided that — 
(a) except in the event of the worker's death at 

least two years consecutive service have been 
completed. 

(b) in calculating a worker's entitlement for 
payment under the provisions of this subclause a 
maximum of eight days per annum accumulate and 
any part of the first eight days' leave taken in any 
one year shall be deducted from the amount of leave 
which may have accumulated under the provisions 
of subclause (2) hereof. 

(c) each worker has an option to take up eight 
days of unused sick leave paid on an annual basis, 
provided further that the remaining sick leave credit 
totals 160 hours. 

(d) for service prior to 1 September 1985 the 
calculation for payment under this subclause shall 
be a minimum of six days per annum. 

BREWING INDUSTRY AND 
MALTING INDUSTRY. 
Award No. A33 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 491 of 1987. 

Between the Swan Brewery Company Limited, 
Applicant, and The Breweries and Bottleyards 
Employees' Industrial Union of Workers of 
Western Australia, Respondent. 

Order. 
HAVING heard Mr P.J. McGuire on behalf of the 
applicant and Mr R.J. Murphy on behalf of the 
respondent, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Brewing Industry and Malting Industry 
Award No. A33 of 1982 be varied in accordance 
with the following Schedule and that such variation 
shall have effect on and from the date hereof. 

Dated at Perth this 25th day of May 1987. 

B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 1.7—Sick Leave: Delete subclause 6 and insert in 
lieu: 

(6) Notwithstanding the foregoing provisions of this 
Clause a worker, or in the event of the worker's death his 
next-of-kin, shall be entitled to receive payments at the 
appropriate rate for any sick leave accumulated under 
the provisions of subclause (2) hereof, if he ceases to be 
employed by the Company. 
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Provided that — 
(a) except in the event of the worker's death at 

least two years consecutive service have been 
completed. 

(b) in calculating a worker's entitlement for 
payment under the provisions of this subclause a 
maximum of eight days per annum accumulate and 
any part of the first eight days' leave taken in any 
one year shall be deducted from the amount of leave 
which may have accumulated under the provisions 
of subclause (2) hereof. 

(c) each worker has an option to take up eight 
days of unused sick leave paid on an annual basis, 
provided further that the remaining sick leave credit 
totals 160 hours. 

(d) for service prior to 1 September 1985 the 
calculation for payment under this subclause shall 
be a minimum of six days per annum. 

BUILDING TRADES (Construction). 
Award No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 3 of 1987. 

Between John Holland Construction Pty Ltd, Applicant 
and Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Respondent. 

Before Mr Senior Commissioner G.G. Halliwell. 
The 17th day of February 1987. 

Mr T. Dobson on behalf of the applicant. 
Mr S.M. Billing on behalf of the respondent. 
Mr B.P. McCarthy as Intervenor for the Confedera- 

tion of Western Australian Industry (Inc) and Mr M.G. 
McLean and with him Mr A. Bajada intervening on 
behalf of the Master Builders' Association of Western 
Australia (Union of Employers), Perth. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is an applica- 
tion which seeks the ratification by the Commission of a 
site allowance agreed between the parties at $1.70 per 
hour at the site known as the Forrest Place re- 
development. 

The Commission undertook an inspection of the site 
during which the disabilities which had been experienced 
were described and the current disabilities observed. 

It is not contested by the intervenors that this site fits 
the pattern for the awarding of a site allowance nor that 
an appropriate site allowance should be approved to 
compensate for the disabilities experienced above those 
provided by the award provisions. 

Those disabilities are working in water and mud up to 
the knees, working next to a building being demolished, 
dust, exposed site, heat in the site area known as "the 
hole", proximity of traffic and working under a building 
being constructed. It follows from the above that the site 
is unusual as is the construction being undertaken of 
raised walkways around existing buildings and buildings 
yet to be constructed. 

In the result the Commission is satisfied that the agree- 
ment of the parties is such that it should be ratified. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 3 of 1987. 

Between John Holland Construction Pty Ltd, Applicant 
and Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Respondent. 

Order. 
HAVING heard Mr T. Dobson on behalf of the appli- 
cant and Mr S.M. Billing on behalf of the respondent, 
Mr B.P. McCarthy as Intervenor for the Confederation 
of Western Australian Industry (Inc) and Mr M.G. 
McLean and with him Mr A. Bajada intervening on 
behalf of the Master Builders' Association of Western 
Australia (Union of Employers), Perth, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Forrest Place 
re-development site, Perth shaU be paid a site 
allowance of $ 1.70 per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of 
secondhand timber. 

This order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 17th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CHILD CARE (Subsidised Centres). 
Award No. A26 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Award Variation. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Catherine McAuley Day Care Centre and Others. 
(No. 494 of 1986.) 

CHILD CARE (SUBSIDISED CENTRES) 
AWARD NO. A26 OF 1985. 

Administrators/Directors Health and 
Welfare Services 

COMMISSIONER NEGUS. 
Perth 7th day of May 1987 

Award — variation — inconsistency claimed — agreed 
on merit — violates Principles (Wage Fixation) — 
Dismissed — variation to correct minor Award 
defects — granted — Award varied accordingly. 

Reasons for Decision. 
THE COMMISSIONER: This application seeks amend- 
ments to the Child Care (Subsidised Centres) Award No. 
26 of 1985. The amendments sought are in Clause 11.— 
Wages and in general terms seek to tidy up minor defects 
which have become apparent since the award first issued. 
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In particular the means of deciding whether an 
Administrator/Director is in fact two year, three year or 
four year trained has not been clarified. 

In the award, as it issued, the following subparagraph 
appears:— 

Clause 11.—Wages. 
(1) Administrators/Directors 

(a) ... 
(b) ... 
(c) ... 
(d) An Administrator/Director who is not 

substantially responsible for the financial 
management and administration of the 
centre shall not progress beyond the 3rd 
year of experience rate, except by agree- 
ment between the Union and the 
employer. Provided that where there is 
dispute regarding this provision it shall be 
determined by the Industrial Relations 
Commission. 

The parties are agreed on the question of merit as to 
the desirability of replacing that subparagraph with an 
amended version which would distinguish between the 
Administrator/Directors of centres licensed for more 
than and less than 30 children. This would mirror the 
distinction which already exists in subparagraphs (b) and 
(c) of the same clause. 

Despite the agreement as to the merit of the matter, 
Mrs Bentley argued that the Commission is precluded by 
the wage fixing principles, re-expressed by the 
Commission in Court Session as recently as a week ago, 
from ordering the variation which is requested. It would 
amount, she asserted, to a pay increase and she referred 
to each of the principles in turn to demonstrate the 
prohibitions laid down against such an increase. She 
quoted also the strongly worded statements used by the 
Chief Commissioner to remind Commissioners sitting 
alone of the deference due to the decisions arrived at in 
Court Session. 

Ms Digwood quoted from a Commission in Court 
Session decision of June 1986 in matters 34 and 35 of 
1983 and 1056 of 1982 (66 WAIG p. 1600) in her attempt 
to persuade the Commission to act in accordance with 
section 26 of the Industrial Relations Act and to view the 
Principles as a matter for consideration rather than a 
total impediment to a proper action. 

On this occasion the weight of the argument lies with 
Mrs Bentley. It is all very well for a Commission in Court 
Session to allow itself some discretion but it is 
abundantly clear that the Commission as presently 
constituted is required to exercise much more caution. 

I am satisfied that in a practical sense no injustice will 
be occasioned to any worker by my refusal to make the 
amendment sought. The existing subparagraph clearly 
allows for the case of an aggrieved individual employee 
to be brought before the Commission for determination. 

Ms K. Digwood appeared on behalf of the Applicant. 
Mrs P.E. Bentley appeared on behalf of the 

Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 494 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Catherine McAuley 
Day Care Centre and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Child Care (Subsidised Centres) Award 
No. 26 of 1985 as varied be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the 1st day of May 1987. 

Dated at Perth this 7th day of May 1987. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
Clause 11.—Wages: 

A. Delete subclause (1) of this clause and insert the 
following in lieu thereof: 

(1) Administrators/Directors 
(a) The minimum salary of Administrators/ 

Directors shall be: 
$ Per Annum 

2-Year 3-Year 4-Year 
Trained 

$ 
Trained 

S 
Trained 

$ 
1st year of experience 19 043 21 222 23 946 
2nd year of experience 20 133 22 312 25 035 
3rd year of experience 21 222 23 947 27 214 
4th year of experience 22 312 25 035 28 304 
5th year of experience 23 401 26 125 29 393 
6th year of experience 24 491 27 214 30 483 
7th year of experience 25 580 28 304 31 572 

Provided that: 
(b) An Administrator/Director of a centre 

licensed to care for not more than 30 
children at any one time shall be paid no 
less than the rate prescribed for the 1st year 
of experience and shall upon each 
anniversary of his or her employment 
proceed by one grade until the employee 
attains the salary prescribed for the fifth 
year of experience. 

(c) An Administrator/Director of a centre 
licensed to care for more than 30 children 
at any one time shall be paid no less than 
the rate prescribed for the third year of 
experience Administrator/Director, and 
shall progress through the salary scale by 
annual increment. 

(d) An Administrator/Director who is not 
substantially responsible for the financial 
management and adminstration of the 
centre shall not progress beyond the third 
year of experience rate, except by agree- 
ment between the Union and the 
employer. Provided that where there is 
dispute regarding this provision it shall be 
determined by the Industrial Relations 
Commission. 

(e) The salary structure of an Administrator/ 
Director who was employed at the time 
that this award came into operation shall 
remain, provided that the salary structure 
prescribed by this subclause may be imple- 
mented following negotiation between the 
Union and the employer. 

(f) An untrained Administrator/Director 
shall be paid the salary of a two year 
trained person, provided that such a 
person shall not progress beyond the rate 
for the fifth year of experience. 

(g) "Two year, three year and four year 
trained" refers to a tertiary or post 
secondary qualification which is relevant 
to the position of Administrator/Director. 
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Where there is a dispute as to whether a 
qualification is relevant to the position of 
Administrator/Director it shall be deter- 
mined by the Industrial Relations 
Commission. 

B. Delete paragraph (b) of subclause (6) of this clause 
and insert the following in lieu thereof: 

(b) Junior Aides: Junior Aides shall be paid the 
following percentage of the rate prescribed for a 
Child Care Aide in her first year of employment: 

At or under 16 years of age 50% 
At 17 years of age 60% 
At 18 years of age 75% 
At 19 years of age 85 % 
At 20 years of age 95% 
Thereafter, the adult rate 

(b) Subject to the prior arrangement 
intended to occur under paragraph (a), 
the Respondent shall release shop 
stewards to attend a scheduled monthly 
meeting; 

(c) Work release shall be pre-arranged and 
shall be limited to a maximum of two 
hours. 

(iii) Paid meetings of union membership during 
normal hours of work which are pre-agreed by 
the convenor and the senior representative of 
management on site shall be subject to arrange- 
ments agreed for each particular meeting. 
Meetings shall be held as and when required but 
with no greater frequency than once per month 
and shall be limited to a maximum of two 
hours. 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 247 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr D.M. Stone (of Counsel) on behalf 
of the Applicants and Mr H.J. Dixon (of Counsel) and 
with him Mr D.G. Moss on behalf of the Respondent, I 
the undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979 do hereby order — 

That Agreement No. 10 of 1979 be varied in 
accordance with the following schedule. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 18.—Payment of Wages, insert the new 
number and title:— 

18A.—Paid Union Meetings. 
2. Immediately following Clause 18.—Payment of 

Wages insert a new clause as follows:— 
18A.—Paid Union Meetings. 

(i) Notwithstanding the provisions o f Clause 18 (6) 
or any other provisions of this Agreement to 
the contrary, workers who are rostered on duty 
shall be released from duty by the employer to 
attend union meetings (that is shop stewards' 
meetings and meetings of union membership) 
on the terms hereinafter set out, and such 
workers shall be paid during such release at the 
rate at which they would have been paid had 
they remained on duty; 

(ii) Shop stewards meetings: 
(a) Where practicable, prior to a shop 

stewards' meeting taking place, the 
convenor shall meet with the senior 
representative of the management on 
site at the time in an endeavour to reach 
accord as to the arrangements to then 
apply to facilitate that meeting taking 
place; 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

WESTERN AUSTRALIAN INDUSTRIAL 
RELATIONS COMMISSION. 

INDUSTRIAL RELATIONS ACT 1979. 
Industrial Relations Act 1979. 

Application pursuant to section 43(2). 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

and 
Robe River Iron Associates. 

(No. 247 of 1987). 

INDUSTRIAL AGREEMENT No. 10 of 1979. 

All occupations involved in 
Mining (Iron Ore production and processing). 

Mining Industry applicable to above agreement. 

Commissioner Salmon. 

Perth 16th April 1987. 

Agreement variation — paid union meetings — claim 
granted. 

THE COMMISSIONER: This is an application to vary 
Industrial Agreement No. 10 of 1979 by the insertion of 
provisions that will allow paid union meetings during 
working hours. But an application to vary an Industrial 
Agreement is conditioned by section 43(2) of the 
Industrial Relations Act 1979 which, amongst other 
things, requires that the proposed variation is not 
contrary to any provision of the Act or any general order 
made pursuant to section 51 of the Act or any principle 
formulated in the making of such an order. 

I have no reason to believe that the conditions claimed 
are contrary to the Act so the first question to be 
considered is whether they are contrary to the wage fixing 
principles. Of course the parties are divided on this 
question; the Respondent, being of the opinion that the 
claim amounts to new conditions that will impose 
considerable costs for itself and for industry generally 
because of a likely flow-on, says that the principles are 
raised and that the section 51 parties should also be 
represented in these proceedings. 

In my finding on the preliminary point raised by the 
Respondent (see page 51 of the transcript) I decided that 
I should embark upon an inquiry into the matter before 
me and decide whether the wage fixing principles were 
likely to be departed from if the claim was allowed. 
Having now heard the oral evidence and considered the 
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submissions of counsel, along with the documentary 
evidence, I am satisfied that the wage fixing principles are 
not really an issue in this case and I am not moved to 
exercise my discretion to refer the matter on to the 
Commission in Court Session pursuant to section 27(l)(t) 
of the Act. I have concluded that the tests specified in the 
de facto wage fixing principle (63 WAIG 2209 66 and 66 
WAIG 1140) arise as the principal issues for my 
consideration; otherwise the principles are not an issue. I 
will go directly to an explanation of my reasoning in this 
respect. 

What is in contention is the restoration of an 
agreement concerning important conditions of 
employment developed over a number of years and then 
terminated by the Respondent. Notwithstanding that as 
a general proposition, one quite apart from the 
provisions of section 41(7) of the Act, a party to an 
agreement may retire therefrom, where, by reason of the 
conduct of its parties, the particular context surrounding 
its development and the period of its operation, the 
agreement raises valid expectations that it will continue 
in force and that it is open to future development with 
respect to the benefits it confers, the party whose action 
brings the agreement to its end should carry the burden 
of showing that the action is fair and reasonable in all of 
the circumstances, if the action is challenged. If that 
burden is not discharged there is ground for the 
Commission's order restoring the conditions of the 
agreement after an application has been made for that 
purpose. Thus the terms of any unregistered Industrial 
Agreement may eventually become the terms of an order 
of the Commission enforceable under the Act. The point 
I make in all of this is that the weight of the burden 
referred to is added to considerably by reason of the 
retiring party's knowledge of the general policy of the 
Commission on wage restraint: A policy which for its 
efficacy and lasting success depends upon even- 
handedness and a cautious approach by the Commission 
to strenuously contested issues involving important 
conditions of employment. It follows, in my opinion, as 
a matter of common sense as well as industrial fairness, 
that the obvious standard of test for the Commission to 
apply in connection with an application made in the 
circumstances I have described is the test contained in the 
de facto wage fixing principle. That is to say, a condition 
of employment, can be worsened or cancelled only if 
either measure is shown to be necessary and, on balance, 
to the advantage of the employees immediately 
concerned. 

Of course an order made for the purpose of restoring a 
condition of employment imposes no extra costs. 
Furthermore, it will be made according to the particular 
facts of the case and when these facts are such that it goes 
without saying that no flow-on is remotely likely, the 
wage fixing principles are not raised as a consideration 
when the order is being made. 

All of the foregoing reasoning is entirely appropriate 
for application in deciding the present case. If the burden 
of the case is not discharged by the Respondent and if on 
the facts I form the opinion that the circumstances 
referred to in section 43(2)(a) of the Act have occurred, 
Agreement No. 10 of 1979 should be varied along the 
lines specified in the schedule accompanying the 
application. 

Paid union meetings during working hours (the 
practice) was the subject of an order by the Commission 
in Court Session in No. 758 of 1986 (67 WAIG 2) and 
also appeal proceedings before the Industrial Appeals 
Court of Western Australia in No. 8 of 1986 (not yet 
reported). I should say that I have read the reasons for 
decision of each member of the Commission in Court 
Session, paying particular regard to their accounts of the 
general state of affairs at the Respondent's operations 
when the trouble necessitating the inquiry arose. As a 
member of the Commission whose principal assignment 
for two years just prior to the trouble arising was the bulk 
of the Iron Ore Mining and Processing Industry in the 
Pilbara, also as a member of the Commission in Court 
54421—5 

Session which approved extensive amendments to 
Agreement No. 10 of 1979 during 1985 and having had 
contact, through relatively minor contact with the 
Respondent's predecessor in section 44 conference 
proceedings, I believe that I have a fairly extensive 
knowledge of the industrial relations peculiarities of the 
industry overall and that I am well qualified to use the 
material provided in the reasons of the members of the 
Commission in Court Session as an aid to understanding 
the oral testimony and the documentary evidence put 
before me in this case. 

The practice seems to have been introduced in 1978.1 
have documentary evidence in the form of agreements 
between Cliffs Robe River Associates and the 
Amalgamated Metal Workers and Shipwrights Union 
(AMWSU). These agreements were made in 1982 and 
1984 and their preambles refer to matters raised by the 
union on 7 June 1979 and answered by the Company on 
13 June 1979. The order of the Commission in Court 
Session was made on the evidence heard by the 
Commission and it must be taken as the best available 
expression of the agreements across the operation. I also 
have the benefit of testimony on the introduction and 
development of the practice from Mr Hollett, who was 
the AMWSU organiser in the Pilbara between 1969 and 
1984; and the testimony of Mr Clark, who is currently 
AMWSU organiser in the area and who between 1980 
and 1984 held positions of shop steward, deputy 
convenor and convenor while employed by Cliffs. 
Having considered all of this evidence I am satisfied that 
a mutually beneficial practice arose from initiatives 
taken by Cliffs, that it was gradually developed and that 
it had about it in an air of permanency giving rise to a 
valid expectation in all of the unions concerned, that it 
would remain in force as long as other major conditions 
of employment prescribed in Agreement No. 10 of 1979. 

The notion of an agreement permanently running 
parallel with the registered agreement was attacked by 
the Respondent. It argued that the obvious thing for the 
unions to have done, if they believed the practice to be a 
permanent one, was to have it written into the registered 
agreement in 1979 or any time thereafter when the 
registered agreement was being reviewed. I am not 
convinced by this line of argument. I think it is important 
that the agreements made between Cliffs and the 
AMWSU in 1982 and 1984 were committed to writing. It 
seems to me that on both occasions the agreement was 
being taken as far towards formality, short of 
registration, as some other point of agreement would 
allow and I do not think it is likely that this other point of 
agreement would be that the practice provided for was 
not to be considered permanent. Mr Hollett testified on 
the point, explaining that Cliffs desired as much secrecy 
as possible through fear of being criticized by industry 
generally for being a pace-setter. Although an attempt 
was made to discredit Mr HoEett on this score, in my 
opinion it failed and I accept his testimony as being the 
best available explanation of the reasons for the unions 
making no attempt to have the practice prescribed in the 
Registered Agreement. 

My attention was also drawn to provisions allowing 
paid union meetings in the Industrial Relations (Mt 
Newman Mining Company Pty Ltd) Agreement 1985 
and the Iron Ore Production and Processing (Hamersley 
Iron Pty Ltd) Award 1985. These provisions are newly 
inserted, but the union parties to the two documents are 
the union parties to Agreement No. 10 of 1979. 

It would be fanciful to think that these unions 
considered their agreement with CUffs non permanent 
while they were taking the trouble to consolidate the 
practice in the other two mining companies operations. 
The reahstic view, I think, was that the unions had an 
agreement with Cliffs built on trust. 

Moving on to the wage fixing principles, I observe first 
of all that the Respondent is a large employer of labour in 
an industry that has a notoriously volatile industrial 
relations record. The Respondent is also well informed 
on industrial relations issues and developments, 
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especially in connection with the iron ore production and 
processing industry. It is most likely that it would have 
known of the provisions in the Industrial Relations (Mt 
Newman Mining Company Pty Ltd) Agreement and the 
Iron Ore Production and Processing (Hamersley Iron 
Pty Ltd) Award and it must have known that by 
terminating the agreement on the practice the unions 
would counter with a claim that the practice be restored; 
It follows, first of all, that a restoring order would 
impose no extra costs, but merely require that established 
cost levels be reinstituted. Secondly, it is extremely 
difficult, if not impossible, for the Company to 
successfully argue that flow-on claims would follow an 
order made in the union's favour. There is simply no 
basis for a flow-on claim to be made. The unions have 
given their undertaking to the Commission in Court 
Session that they will not make such claims. But if they 
were inclined to disregard their undertakings, surely they 
would have done so by now, given the prescribed 
arrangements applying at Mt Newman and Hamersley 
Iron. The truth is the inclusion of the practice in the 
Agreement No. 10 of 1979 would add nothing in any real 
sense to the total industry arrangement in operation over 
1985 and the earlier part of 1986 and the unions would be 
in no better position to claim than they had been during 
this period. In these circumstances I think it is obvious 
that by granting the claim I would not be acting contrary 
to the wage fixing principles. . 

Having decided the foregoing issues of fundamental 
importance in the Applicant's favour and nodng that the 
Respondent has called no evidence, I find that the 
Respondent has failed to satisfy the tests I have already 
outlined. It remains for me to consider the requirements 
of section 43(2)(a). Undoubtedly the circumstances that 
occurred in 1986 could not reasonably have been 
foreseen by the parties when the agreement was made; 
nor do I think that the inclusion of clause 18(6) in the 
Agreement in 1982 could reasonably have been foreseen. 
However, I must form my opinion as to whether these 
circumstances render the provisions of the agreement, or 
any of them, no longer just. The inclusion of clause 18(6) 
in Agreement 10 of 1979 was, technically speaking, an 
abrogation of the agreement on the practice. At least, it 
was open to argument from that point onwards that No. 
10 of 1979 being the registered agreement, by reason of 
clause 18(6) it was intended that any agreement 
inconsistent with this clause was ousted. At- the time, 
however, that was not a real issue, nor was it likely to 
become one with Cliffs as the respondent company. As I 
have already observed, the agreement on the practice was 
built on trust between Cliffs and the unions. Any 
inconsistencies between the two agreements were simply 
overlooked, if indeed they were ever considered, and 
fairness (justness) between the parties was preserved. In 
the present context this kind of arrangement is not 
possible. The state of the relationship between the 
respondent and the unions is one in which the respondent 
takes formality and legality to a level previously 
unknown. That much is clear to me from the reasons for 
decision of the members of the Commission in Court 
Session in No. 758 of 1986 (Supra), Mr Clarke's 
testimony and my own impressions from the conduct of 
this case. I think it is probably the case that Agreement 
No. 10 of 1979 will always be, from the respondent's 
viewpoint, a source of legal authority, as much as it is 
anything else, available to facilitate the abandonment of 
practices and agreements considered unnecessary and 
unreasonable by the respondent, irrespective of how 
those practices and agreements arose. Clause 18(6) has 
importance to the respondent in this respect and I will 
explain the connection as I move to my conclusion. 

The question for me is, do the circumstances I have 
described render the provisions of the agreement unjust. 
Of course I approach the question in the light of the 
mandate in section 26 of the Act. Accordingly, I must 
conscientiously minimise any technicality that attaches 
to my task; and I think the first thing I should do in this 
respect is read the words "no longer just" appearing in 
section 43(2)(a)(ii) as "no longer industrially fair". I 

think the terms "just" and 'industrially fair" are 
synonymous in the context of the Act, however, the 
latter expression is the most appropriate for use on this 
occasion. Furthermore, my description of the 
circumstances that have arisen since Agreement No. 10 
of 1979 was made shows very clearly that it can be judged 
industrially fair, or unfair, according to whether it does, 
or does not, operate in parallel with the unregistered 
agreement that has been judged fair. Put differently, it 
would negate the concepts of equity and substantial 
merit if I were to attempt an answer to the question by 
reading No. 10 of 1979 independently of the unregistered 
agreement and other relevant considerations in this case. 

Perhaps the most relevant other consideration, apart 
from the unregistered agreement, in this case is the 
industrial relations attitude of Cliff's successor, the 
respondent in these proceedings. The reason why section 
43(2) of the Act has a major part in this case is because of 
Clause 18(6) in Agreement No. 10 of 1979. If that clause 
was modified an order of the Commission restoring the 
practice in the unregistered agreement in parallel with 
Agreement No. 10 of 1979 would have, at least, an equal 
chance of success because of the order already made by 
the Commission in Court Session in No. 758 of 1986 
(Supra). However, I must say that there is no likelihood 
of the respondent ever agreeing to a modification of 
Clause 18(6). Therefore, this clause remains a barrier 
against all possible moves to restore the practice that the 
respondent has not shown as unjustified. In my opinion 
Clause 18(6) is industrially unfair. 

I believe that all of the requirements of section 43(2) of 
the Act have been satisfactorily dealt with and it is my 
decision that an order should issue to vary Agreement 
No. 10 of 1979 substantially in the terms proposed by the 
Applicants. 

The order will now issue in the form of minutes and I 
ask counsel to inform me if they wish to speak to them. If 
this is their wish, arrangements will be made for this 
purpose as early as possible, if not I will issue the order 
with today's date. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 247 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Applicants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr D.M. Stone (of counsel) on behalf 
of the Applicants and Mr H.J. Dixon (of counsel) and 
with him Mr D.G. Moss on behalf of the Respondent, I 
the undersigned member of the Western Australian 
Relations Commission, pursuant to the powers 
conferred on me by the Industrial Relations Act 1979 do 
hereby order — 

That Agreement No. 10 of 1979 be varied in 
accordance with the following schedule. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 18.—Payment of Wages, insert the new 
number and title:— 

18.(A)—Paid Union Meetings. 
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2. Immediately following Clause 18.—Payment of 
Wages insert a new clause as follows:— 

18.(A)—Paid Union Meetings. 
18.(A) (i) Notwithstanding the provisions of 

Clause 18(6) or any other provisions 
of this Agreement to the contrary, 
workers who are rostered on duty 
shall be released from duty by the 
employer to attend union meetings 
(that is shop stewards' meetings and 
meetings of the union membership) 
on the terms hereinafter set out, and 
such workers shall be paid during 
such release at the rate at which they 
would have been paid had they 
remained on duty; 

(ii) Shop Stewards Meetings: 
(a) Where practicable, prior to a 

shop stewards' meeting taking 
place, the convenor shaU meet 
with the senior representative 
of the management on site at 
the time in an endeavour to 
reach accord as to the arrange- 
ments to then apply to 
facilitate that meeting taking 
place; 

(b) Subject to the prior arrange- 
ment intended to occur under 
paragraph (a), the Respondent 
shall release shop stewards to 
attend a scheduled monthly 
meeting; 

(c) Work release shall be pre- 
arranged and shall be limited 
to a maximum of two hours. 

(iii) Paid meetings of union membership 
during normal hours of work which 
are pre-agreed by the convenor and 
the senior representative of manage- 
ment on site shall be subject to 
arrangements agreed for such 
particular meeting. Meetings shall be 
held as and when required but with no 
greater frequency than once per 
month and shall be limited to a 
maximum of two hours. 

ENGINE DRIVERS 
(Building and Steel Construction). 

Award No. 20 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 210 of 1987. 

Between Federated Engine Drivers' and Firemen's Union 
of Western Australia, Applicant and Master 
Builders' Association of Western Australia (Union 
of Employers) Perth and Others, Respondents. 

Order. 
HAVING heard Mr S.R. Pike on behalf of the applicant 
and Mr S.J. Smith on behalf of the respondents and Mr 
B.P. McCarthy intervening on behalf of the Confedera- 
tion of Western Australian Industry (Inc), and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 be varied in 
accordance with the following Schedule and that 

such variations as contained in Clauses 11, 22, 23 
and 24 shall have effect from the beginning of the 
first pay period commencing on or after the 28th day 
of October 1986. The operative dates for the 
variations contained in the Third Schedule 2.2: 
North West Shelf Development Project (Western 
Australia) are contained in the schedule. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 11. —Meal Allowance: Delete this clause and 

insert in lieu:— 

11.—Meal Allowance. 
(1) Where an employee, without being notified on 

the previous day or earlier, has to continue working 
after the usual knock-off time for more than two 
hours, he shall be provided with any meal required 
or shall be paid $5.00 in lieu thereof, and if owing to 
the overtime worked, a second or subsequent meal is 
required he shall be supplied with each meal or be 
paid $3.10 for each meal so required. Provided that 
this subclause shall not apply to an employee 
residing in the same locality as his place of employ- 
ment who can reasonably return home for a meal. 

(2) Provided that where the majority of 
employees on a particular site are entitled to a meal 
allowance as prescribed by the relevant State or 
Federal Award after working past the usual knock- 
off time for 1 Vi hours then that condition shall 
apply in lieu of the two hour qualifying period con- 
tained in subclause (1). 

(3) Provided that the above subclauses shall not 
apply to an employee who is provided with reason- 
able board and lodging or who is receiving a distant 
job allowance in lieu thereof as provided for in 
Clause 23 (1) (a). 

2. Clause 22.—Allowance for Travelling and Employ- 
ment in Construction Work: Delete this clause and insert 
in lieu: 

22.—Allowance for Travelling and Employment 
in Construction Work. 

(1) All employees required on any day to report 
directly to the job shall be paid the following 
allowance to compensate for travel patterns and 
costs peculiar to the industry, which include 
mobility requirements of employees and the nature 
of employment in the work covered by this award — 

(a) On places of work within a radius of 50 
kilometres from the General Post Office, 
Perth $7.60 per day. 

(b) For each additional kilometre up to a 
radius of 60 kilometres from the General 
Post Office, Perth 40 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) 
of this subclause, work performed at a 
place beyond a 60 kilometre radius from 
the General Post Office, Perth, shall be 
deemed to be distant work unless the 
employer and the employees, with the 
consent of the union, agree in any 
particular case that the travelling allow- 
ances for such work shall be paid under 
this clause in which case an additional 
allowance of 40 cents per kilometre shall 
be paid for each kilometre in excess of the 
60 kilometres. 

(d) In respect of work carried out from an 
employer's depot situated more than 60 
kilometres from the General Post Office, 
Perth the main Post Office in the town in 
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which such depot is situated shall be the 
centre for the purpose of calculating the 
allowance to be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot or such other place more convenient 
to the employee and is mutually agreed 
upon between the employer and the 
employee, half the rates prescribed above 
shall be paid. 

(2) For travelling during working hours from and 
to the employer's place of business or from one job 
to another, an employee shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection with 
such travelling. Provided that if an employer 
requests the employee to use his own vehicle the 
employer shall pay a car allowance of not less than 
40 cents per kilometre for each kilometre the 
employee travels in response to such request. 

(3) Where employees are required to travel to and 
from work in the employer's vehicle, the employer 
shall provide the vehicle suitable seating, 
accommodation, together with a fly or other cover 
to protect employees from the weather. 

Explosives or goods or materials entailing risk to 
employees shall not be carried on vehicles while such 
vehicles are being used for the conveyance of 
employees to and from the place of work. 

3. Clause 23.—Distant Work: Delete this clause and 
insert in lieu:— 

23.—Distant Work. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to work at such a 
distance that he cannot return to his home each 
night and the employee does so, the employer 
shall — 

(a) provide the employee with reasonable 
board and lodging; or 

(b) pay an allowance of $181.80 per week of 
seven days but such allowance shall not be 
wages. In the case of broken parts of the 
week occurring at the beginning or the end 
of the employment on a distant job, the 
allowance shall be $26.(X) per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer that 
he reasonably incurred a greater outlay than that 
prescribed. In the event of disagreement the matter 
may be referred to a Board of Reference for 
determination. 

(2) The provisions of subclause (1) of this clause 
do not apply with respect to any period during 
which the employee is absent from work without 
reasonable excuse and in such a case, where the 
board and loading is supplied by the employer, he 
may deduct from moneys owing or which may 
become owing to the employee an amount 
equivalent to the value of that board and lodging for 
the period of the absence. 

(3) Subject to the provisions of subclause (5) of 
this clause: 

(a) The employer shall pay all reasonable 
expenses including fares, transport of 
tools, meals and, if necessary, suitable 
overnight accommodation incurred by an 
employee or person engaged who is 
directed by his employer to proceed to the 
locality of the site and who complies with 
such direction. 

(b) The employee shall be paid at ordinary 
rate of payment for the time up to a 
maximum of eight hours in any one day 
incurred in travelling pursuant to the 
employer's direction. 

(4) (a) An employee who works as required 
during the ordinary hours of work on the working 
day before and the working day after a week-end 
and who notifies the employer or his representative, 
not later than Tuesday of each week, of his intention 
to return to his usual place of residence at the week- 
end and who returns to his usual place of residence 
for the week-end, shall be paid an allowance of 
$15.30 for each such occasion. 

(b) Paragraph (a) of this subclause shall not apply 
to an employee who is receiving the payment 
prescribed in subclause (1) of this clause in lieu of 
board and lodging being provided by the employer. 

(c) When an employee returns to his usual place 
of residence for a week-end or part of a week-end 
and does not absent himself from the job for any of 
the ordinary working hours, no reduction of the 
allowance prescribed in paragraph (b) of subclause 
(1) of this clause shall be made. 

(5) Where an employee who, after one month of 
employment with an employer, leaves his employ- 
ment, or whose employment, is terminated by his 
employer "except for incompetency, within one 
working week of his commencing work on the job or 
for misconduct" and in either instance subject to 
the provisions of Clause 6.—Contract of Service of 
this award returns to the place from whence he first 
proceeded to the locality, or to a place less distant 
than or equidistant to the place where he first pro- 
ceeded, the employer shall pay all expenses — 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation — 
incurred by the employee in so returning. Provided 
that the employer shall in no case be liable to pay a 
greater amount under this subclause than he would 
have paid if the employee had returned to the 
locality from which he first proceeded to the job. 

(6) On work north of the 26th parallel of South 
Latitude the following provisions apply:— 

(a) The employer may deduct the amount of 
the forward fare from the employee's first 
or later wages but the amount so deducted 
shall be refunded to the employee if he 
continues to work for three months, or, if 
the work ceases sooner, for so long as the 
work continues. 

(b) If the employee continues to work for the 
employer for at least six months or if the 
work ceases sooner, for so long as the 
work continues, the employer shall, on 
termination of the employee's 
engagement, pay the fare of the employee 
back from the place of work to the place of 
engagement if the employee so desires. 

(7) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $9.00 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not 
suitable transport is supplied by the employer. 

(8) Notwithstanding any other provisions con- 
tained in this clause and in lieu of any such pro- 
visions the following conditions shall apply to an 
employee who is engaged or selected or advised by 
an employer to proceed to construction work at 
such a distance that he cannot return to his home 
each night and where such construction work is 
located north of the 26th parallel of south latitude or 
in any other area to which air transport is the only 
practicable means of travel: — 

(a) An employee may return to his home or to 
Perth or to any other place at a week-end 
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to be mutually agreed upon between the 
employee and his employer: 

(i) after four continuous months' 
service with his employer and, in 
addition to the week-end, the 
employee shall be entitled to two 
days' leave on ordinary pay subject 
to the provisions of paragraph (b) 
hereof, and 

(ii) after each further period of four 
months' continuous service with his 
employer and, in addition to the 
week-end, the employee shall be 
entitled to two days' leave, one of 
which day shall be on ordinary pay 
subject to the provisions of para- 
graph (b) hereof. 

(b) Where an employee returns home or to 
Perth or to any other place in accordance 
with the provisions of this subclause and 
returns to the job and commences work at 
the time arranged with his employer, on 
the first working day for that work 
immediately following the period of leave 
referred to in paragraph (a) hereof, that 
employee shall be paid at the completion 
of the first pay period commencing on or 
after the day upon which the employee 
returns to work from the leave taken 
pursuant to paragraph (a) hereof the 
ordinary pay for that period of leave and 
the actual cost of air fares incurred in 
travelling home or to Perth or to any other 
place and to the job and which in no case 
shall exceed the cost of an economy air 
fare from the job to Perth and return. 

(c) The entitlement to leave and travelling 
accruing to an employee pursuant to sub- 
clause (a) hereof may be availed of as soon 
as reasonably practicable after it becomes 
due and if it is not availed of within one 
month after it so becomes due the entitle- 
ment shall lapse. 

(9) Any time in respect of which an employee is 
absent from work except time for which he is 
entitled to claim payment pursuant to Clause 15.— 
Absence Through Sickness or time spent on 
holidays pursuant to subclause (1) of Clause 12.— 
Holidays and Annual Leave shall not count for 
determining his rights to travel and leave under the 
provisions of subclause (8) of this clause. 

4. Clause 24.—Allowances and Special Provisions: 
Delete this clause and insert in lieu: 

24.—Allowances and Special Provisions. 
(1) An employee required to work in a place 

where the temperature has been raised by artificial 
means to between 46 degrees and 54 degrees Celsius 
shall be paid 31 cents per hour or part thereof in 
addition to the rates otherwise prescribed in this 
award or in excess of 54 degrees Celsius shall be paid 
38 cents per hour or part thereof in addition to the 
said rates. 

(2) Dirt Money: A dirt allowance of 31 cents per 
hour or part thereof shall be payable in connection 
with work deemed to be unusually dirty, cases of 
dispute to be settled by a Board of Reference. 

(3) Height Allowance: 
(a) Tower crane drivers shall be paid a height 

allowance in accordance with the 
following schedule. The height to be 
measured from ground level — i.e. street 
level, to floor of crane cabin. 
From ground level up to and including 30 
metres — 23 cents per hour. 
Over 30 metres and up to 45 metres — 30 
cents per hour. 

Over 45 metres and up to 60 metres — 53 
cents per hour. 
Over 60 metres — 23 cents per hour 
additional for each 15 metres over 60 
metres. 

(b) Mobile crane drivers when employed for 
any day or part thereof on a building site 
where the building will, when complete, 
consist of five or more storey levels be paid 
a multi-storey allowance in accordance 
with the following table:— 
From commencement of Building to 15th 
Floor Level — 23 cents per hour extra. 
From 16th Floor Level to 30th Floor Level 
— 30 cents per hour extra. 
From 31 st Floor Level to 45 Floor Level — 
46 cents per hour extra. 
From 46th Floor Level to 60th Floor Level 
— 58 cents per hour extra. 
From 61st Floor Level onwards — 74 cents 
per hour extra. 
Provided that any special rate prescribed 
elsewhere in this clause shall not be 
cumulative upon the extra rate set out in 
this subclause. 

5. Third Schedule — Special,Site Provisions Part 2.2: 
Delete this schedule and insert in lieu: 

2.—North West Shelf Development Project 
(Western Australia). 

(1) This Appendix shall apply to members of the 
Applicant Union employed by the Respondent 
employers who perform work within the scope of 
the award (as defined in Clause 2 hereof) on the 
North West Shelf Gas Project on the Burrup 
Peninsula. 

The Provisions of the Engine Drivers' Building 
and Steel Construction Award No. 20 of 1973 shall 
apply to such work unless any such provisions are 
inconsistent with the provisions of this Appendix, in 
which case the provisions of this Appendix shall 
apply. 

(2) Scope: This clause shall apply to all work 
associated with the construction of the North West 
Shelf Gas Project, on the Burrup Peninsula in the 
State of Western Australia. 

(3) Operation: Unless otherwise specified herein 
this clause shall take effect from the beginning of the 
first pay period commencing on or after 1 July 1986 
and shall remain in force for a period of 12 months. 

(4) Site Disability Allowance: To compensate for 
conditions which exist and far exceed those 
conditions which are provided for within the award, 
including excessive dust, heat and extremes of 
terrain, an employee shall be entitled to a payment 
of $1.19 per hour for each hour worked. 

(5) Special Rates: Employees shall be paid an 
allowance at the rate of $2.58 per hour for each hour 
worked to compensate for disabilities associated 
with the following classes of work and in lieu of the 
provisions of Clause 24.—Allowances and Special 
Provisions of this award. 

(6) Safety Footwear: 
(a) Each employee when commencing on site 

shall be entitled to the supply of one pair 
of safety boots as a free issue. 

(b) Each employee shall be entitled to a 
payment of 10 cents per hour for each 
hour worked to enable him to maintain 
and replace his safety footwear as 
necessary. 

(c) It is a condition of employment that 
employees wear and maintain in good 
condition their safety footwear. It is 
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recognised by the parties that failure to 
observe these regulations may result in 
disciplinary action. 

(7) Living Out of Camp: 
(a) Married employees who qualify for the 

provisions of Clause 23.—Distant Work 
of the award and who choose to live in a 
caravan or other accommodation rather 
than at the camp provided by the 
employer, will be paid an allowance of 
$203 per week. This shall operate from the 
beginning of the first pay period 
commencing on or after the 2nd day of 
August 1985. 

(b) For the purpose of this clause a married 
employee includes — 

(i) A person who has a de facto 
spouse, and 

(ii) A person who is a sole parent with 
dependant children. 

(c) Employees who qualify for the allowance 
prescribed in subclause (a) of this clause 
and who elect to lawfully return home in 
the event of a Christmas shut-down or 
over the Easter break or for a period of 
annual leave or rest and recreation leave 
shall be entitled to be paid the allowance 
prescribed in subclause (a) of this clause. 

(8) Travel Allowance: Employees performing 
work to which this clause applies, residing at 
Roebourne shall, in lieu of the provisions of Clause 
22.—Allowance for Travelling and Employment in 
construction work of this award, be paid a travel 
allowance of $10.05 per day. Provided that the 
allowance shall not be payable where the employer 
provides transport. 

(9) Rest and Recreation Leave: 
(a) Employees engaged on work to which this 

clause applied and who qualify for Rest 
and Recreation Leave in accordance with 
subclause (8) of Clause 23.—Distant Work 
of this award shall be entitled to such leave 
after 10 weeks' continuous service in lieu 
of the four months of continuous service 
provided therein. 

(b) The provisions of this subclause shall 
operate on and from the 22nd day of May 
1986. 

(10) Rest Periods: 
(a) Employees engaged on work to which this 

clause applies shall be entitled to one break 
of 10 minutes each morning and one break 
of 10 minutes each afternoon. 

(b) When an employee is required to work 
overtime after the usual ceasing time for 
the day or shift for two hours or more, he 
shall be allowed to take a crib break of 20 
minutes in duration which shall be paid for 
at ordinary rates immediately after such 
ceasing time and thereafter, after each 
four hours of continuous work he shall be 
allowed to take a crib time of 20 minutes in 
duration which shall be paid for at 
ordinary rates. 

(c) An employer and employee may agree to 
any variation of the provisions of this 
clause to meet the circumstances of the 
work in hand provided that the employer 
shall not be required to make payment in 
excess of the time prescribed for rest 
periods in this clause. 

(11) Cyclone Procedure: 
(a) Cyclone Procedures have been developed 

detailing action to be taken before, during 
and after a cyclone. These procedures 

involve work ceasing on-site when a "red 
alert" is notified by the Civil Authorities 
as now applying in the area. 

(b) Notwithstanding the provisions of the 
award the employee who is stood down by 
his employer in accordance with subclause 
(a) hereof and who — 

(i) at the commencement of the 
cyclone period reports for and 
remains at work until otherwise 
directed by the employer, and 

(ii) following the "all clear" resumes 
duty in accordance with the 
direction of the employer, 
shall be paid for his normal 
rostered ordinary and overtime 
hours occurring during the stand- 
down. 
A worker who, on any day during 
the cyclone stand-down: 

(iii) is required for work and is 
requested to do so by his employer; 
and 

(iv) is not willing or available except in 
the case of obvious hardship as a 
result of the cyclone to work when 
so requested, 
is not entitled to payment for that 
day. 

(c) Work will commence following 
declaration of the "all clear" in accor- 
dance with the "Cyclone Procedures for 
the Site". 

Day Workers: 
(i) If the "all clear" is announced 

prior to 12 noon, work will 
commence at 1300 hours on that 
day. 

(ii) If the "all clear" is announced 
after 12 noon, work will commence 
at the normal starting time on the 
following day. In this event stand- 
down payments in accordance with 
subclause (b) will continue as 
normal. 

Shift Workers: 
(iii) If the "all clear" is announced at 

least two hours prior to the usual 
commencing time of the shift, shift 
workers will commence work at 
their normal starting time, 
however — 

(iv) Should the "all clear" be 
announced less than two hours 
before the usual commencing time 
of the shift, shift workers will 
commence work at the usual 
starting time of the next succeeding 
shift. In this event stand-down 
payments in accordance with sub- 
clause (b) will continue as normal. 

(d) Where an employee is stood down due to a 
cyclone pursuant to this clause and 
performs work at the direction of his 
employer during the course of the cyclone 
in accordance with this clause he shall be 
paid his ordinary hourly rate for each hour 
worked, in addition to any payment he 
receives under the provisions of this 
clause. 

(12) Christmas Leave and Travel: Employees who 
qualify for the provisions of subclause (9) of this 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

clause may return to their home or to Perth or to any 
other place at Christmas — 

(a) by availing himself of the entitlement to 
leave and travelling within 10 weeks after 
the date upon which it became due; or 

(b) by availing himself of leave and travelling 
in advance but, if by service subsequent to 
the taking of leave an entitlement to leave 
and travelling does not accrue, any 
payment of ordinary pay for the period of 
leave and the cost of air fares shall be 
refunded to the employer unless the 
services of the employee are terminated by 
the employer through no fault of that 
employee. For the purposes of this provi- 
sion the employer may deduct any amount 
to be refunded from any moneys otherwise 
due to the employee under his contract of 
employment. 

ENGINEERING TRADES (Government). 
Award Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 267 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Applicants and Minister for Education and Others, 
Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicants 
and Mr J. Ross on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (Government) 
Award 1967 Award Nos. 29, 30 and 31 of 1961 and 3 
of 1962 be varied in accordance with the following 
Schedule and that such variations as contained in 
sections 1 and 2 of the schedule, relating to allow- 
ances shall have effect from the beginning of the 
first pay period commencing on or after the 8th day 
of May 1987. Part 3, relating to Wages, shall have 
effect from the beginning of the first pay period 
commencing on or after the 10th day of March 1987. 

Dated at Perth this 14th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 
1. Clause 18.—Fares and Travelling Allowances: 

Delete subclauses (1) (a), (b) and (c) and insert in lieu new 
subclauses (1) (a), (b) and (c). 

18.—Fares and "JYavelling Allowances. 
(1) An employee in the Architectural Division of 

the Public Works Department who is required to 
start and finish on the job shall be paid an allowance 
in accordance with the provisions of this subclause 
to compensate for travel patterns and costs peculiar 
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to the industry, which includes mobility require- 
ments of employees, and the nature of employment 
in construction work — 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — 
$7.60 per day. 

(b) For each additional kilometre to a radius 
of 60 kilometres from the General Post 
Office, Perth — 39 cents per kilometre. 

(c) Subject to the provisions of paragraph (d) 
work performed at places beyond a 60 
kilometre radius from the General Post 
Office, Perth shall be deemed to be distant 
work unless the employer and the 
employee with the consent of the union, 
agree in any particular case that the travel- 
ling allowance for such work shall be paid 
under this clause in which case an 
additional allowance of 39 cents per kilo- 
metre shall be paid for each kilometre in 
excess of the 60 kilometre radius. 

2. Clause 19.—Distant Work — Construction: Delete 
subclauses (6) and (7) and insert in lieu new subclauses (6) 
and (7): 

(6) An employee to whom the provisions of sub- 
clause (1) of this clause apply shall be paid an 
allowance of $15.30 and for any weekend that he 
returns to his home from the job but only if — 

(a) he advises the employer or his agent of his 
intention no later than the Tuesday 
immediately preceding the weekend in 
which he so returns; 

(b) he is not required to work during that 
weekend; 

(c) he returns to the job on the first working 
day following the weekend; and 

(d) the employer does not provide or offer to 
provide suitable transport. 

(7) Where an employee supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job, he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.75 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

3. First Schedule — Wages: Delete subclause (1) and 
insert in lieu a new subclause (1): 

(1) The total wage payable weekly to adult 
employees classified in subclause (2) of this clause 
shall be as follows: 

Column 1 Column 2 Column 3 
Total Wage On engage- After 1 yr After 2 yrs 
(per week) ment of service of service 

Group A Level 1 405.60 411.00 415.60 
Level 2 414.30 419.80 424.40 
Level 3 422.90 428.50 433.30 

Group B 380.70 386.00 390.00 
Group C 373.30 378.20 382.40 
Group D 368.90 373.70 377.90 
Group E 366.80 371.60 375.70 
Group F 359.40 364.30 368.10 
Group G 354.00 358.70 362.70 
Group H 331.50 336.00 339.50 
Group I 319.20 323.20 326.80 
Group J 311.00 315.10 318.50 
Group K 307.80 310.60 313.90 
Group L 300.30 304.20 307.70 
Group M 298.60 302.70 305.90 
Group N 296.70 300.50 303.80 
Group O 294.30 298.10 301.40 
Group P 292.10 295.90 299.30 
Group Q 289.30 293.10 296.00 
Group R 277.70 281.30 284.20 



858 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

ENGINEERING TRADES CONSOLIDATED. 
(STATE ENERGY COMMISSION). 

Award No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 268 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant, and State 
Energy Commission of Western Australia and 
Others, Respondents. 

Interim Order. 
HAVING heard Dr J. Crouch on behalf of the Applicant 
and Mr N. Mitsopoulos on behalf of the Respondents, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Engineering Trades Consolidated (State 
Energy Commission) Award No. 1 of 1969 as 
amended, be further amended in accordance with 
the following Schedule, the operative dates for 
Clauses 2, 19, 36 and 37 shall be the beginning of the 
first pay period on or after 2 June 1987, and the 
operative date for Clause 32 shall be the first pay 
period beginning on or after 10 March 1987. 

Dated at Perth this 3rd day of June 1987. 

O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

number and title 35. — Leave to Attend Union Business 
insert new numbers and titles:— 

36. Deduction of Union Subscriptions 
37. Trade Union Training Leave 

2. Clause 19.—Overtime: Delete subclause (9), and 
paragraphs (b) and (c) of subclause (10) of this clause and 
insert in lieu the following:— 

(9) (a) A worker required to return to work 
overtime after leaving his employer's premises, and 
who returns home on completion of that overtime, 
shall be paid $7.60 in addition to the following 
minimum payments for any overtime worked, 
namely:— 

(i) if notified of the requirement to work 
overtime before leaving his employer's 
premises — 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(bb) for a minimum of one hour at 
overtime rates on any other week 
day; 

(ii) if not so notified — 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at 

overtime rates on any other week 
day, 

and the worker shall not be obliged to work for the 
minimum period applicable to him if the job for 
which he has been brought in has been completed in 
less time. 

(b) Subject to the provisions of paragraph (c) 
hereof, the allowance of $7.60 prescribed in 
paragraph (a) of this subclause shall be halved where 
the employer provides transport. 

(c) The provisions of paragraph (b) hereof shall 
not apply to workers located at Muja Power Station 
who shall be paid an allowance of $1.00 when 
special provisions apply in relation to the provision 
of transport by the employer. 

(10) (b) Subject to the provisions of paragraphs 
(c) and (d) hereof, in addition to the minimum 
payment detailed in subclause (a), a worker required 
to return to work overtime after leaving his 
employer's premises, and who returns home on 
completion of that overtime, shall be paid $7.60. 

(c) The allowance of $7.60 prescribed in 
paragraph (b) of this subclause shall be halved 
where the employer provides transport. 

3. Clause32.—Wages: Delete subclause (1) of this 
clause and insert in lieu the following:— 

(1) Subject to the provisions of this subclause, a 
worker, other than an apprentice or a junior 
worker, shall be paid the rate per week, and in 
addition the special payment, assigned to his class of 
work, for 31 Vi hours' work. Provided that where a 
worker is — 

(a) In his third year of service, the rate per 
week for 371/2 hours' work shall be that 
prescribed in Column "A". 

(b) In his fourth or subsequent year of service, 
the rate per week for 31 Vz hours' work 
shall be that prescribed in Column "B". 

Classification 
Rate Per Week 

Column Column Special 
"A" "B" Payment 

$ $ $ $ 
(i) Armature Winder 287.70 299.60 316.70 59.60 
(i) Armature Winder 287.70 299.60 316.70 59.50 
(ii) Blacksmith 287.70 299.60 316.70 59.50 
(iii) Boilermaker and/or 

structural steel tradesman 287.70 299.60 336.70 59.50 
(iv) Boilermaker who for the 

greater part of his time 
is occupied in marking 
off, making templates or 
jigs 291.20 302.60 319.70 59.30 

(v) Cable Ganger 259.80 268.10 272.10 46.80 
(vi) Cable jointer — first class 287.70 299.60 316.70 59.50 
(vii) Cable jointer — second 

class 274.50 282.80 286.60 45.10 
(viii) Cable jointer — trainee 259.50 — — 46.00 
(ix) Cable jointer's assistant 245.60 253.90 257.90 46.80 
(x) Cable oil equipment 

operator 274.50 282.80 286.60 45.10 
(xi) Coil winding machine 

operator 266.90 275.20 279.00 45.20 
(xii) Electrical fitter 287.70 299.60 316.70 59.50 
(xiii) Electrical instaUation 

attendant 265.40 273.70 277.60 43.80 
(xiv) Electrical installer 187.70 299.60 316.70 59.50 
(xv) Electrical relay maintainer 301.60 313.00 329.90 59.50 
(xvi) Electrical tradesman — 

special class 307.00 318.50 335.60 58.90 
(xvii) Fitter 287.70 299.60 316.70 59.50 
(xviii) Instrument maker and 

repairer 301.60 313.00 329.90 59.50 
(xix) Instrument shop assistant 256.00 264.40 268.30 45.00 
(XX) Inspector 301.60 313.00 329.90 59.50 
(xxi) Labourer — cable laying 245.60 253.90 257.90 46.80 
(xxii) Lineman — first grade 187.70 299.60 316.70 59.50 
(xxiii) Lineman — second grade 274.50 282.80 _ 45.10 
(xxiv) Lineman's assistant 245.60 253.90 257.90 46.80 
(xxv) Machinist — first class 287.700 299.60 316.70 59.50 
(xxvi) Machinist — second class 259.50 267.80 271.70 46.00 
(xxvii) Machinist — third class 250.30 258.70 262.50 46.40 
(xxviii) Meter fixer 266.90 275.20 279.00 45.20 
(xxix) Meter tester —- first grade 265.40 273.70 277.60 43.80 
(xxx) Meter tester — second grade 256.00 264.40 268.30 45.00 
(xxxi) Motor Mechanic 287.70 299.60 316.70 59.50 
(xxxii) Plant Operator 274.50 282.80 286.60 45.10 
(xxxiii) Pole Inspector 274.50 282.80 286.60 45.10 
(xxxiv) Radio Serviceman 287.70 299.60 316.70 59.50 
(xxxv) Riggers — 

(aa) Certified rigger 274.50 282.80 286.60 45.10 
(bb) Rigger (other) 265.40 273.70 277.60 43.80 
(cc) A certified rigger other than a leading hand, who in compliance with 

the provisions of the regulations made pursuant to the Construction 
Safety Act 1972, is responsible for the supervision of not less than 
three employees shall be deemed a leading hand and shall be pai^he 
additional rate prescribed in paragraph (a) of subclause (2) ofthis 
clause. 

(xxxvi) Sheet Metal Worker — 
first class 287.70 299.60 316.70 59.50 

(xxxvii) Sheet Metal Worker — 
second class 259.50 267.80 271.70 46.00 
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Rate Per Week 
Column Column Special 

"A" "B" Payment 
S S S S 

(xxxvii) Shot blast and sand 
blast dresser — 

(aa) not protected 256.00 264.40 268.30 45.00 
(bb) protected 245.60 253.90 257.90 46.80 

(xxxix) Steam cleaner 247.10 255.50 259.40 46.40 
(xl) Street light patrolman 251.80 260.00 264.00 46.80 
(xli) Substation attendant 259.50 267.80 271.70 46.00 
(xlii) Telecontrol attendant 256.00 264.40 268.30 45.00 
(xliii) Toolmaker 301.60 313.00 329.90 59.50 
(xliv) Tool and material storeman 256.00 264.40 268.30 45.00 
(xlv) Tradesman's assistant 245.60 253.90 257.90 46.80 
(xlvi) Transformer assembler 266.90 275.20 279.00 45.20 
(xlvii) Turner 287.70 299.60 316.70 59.50 
(xlviii) Tyre and tube attendant 251.80 260.00 264.00 46.80 
(il) Vehicle greaser 251.80 260.00 264.00 46.80 
(1) Welder — first class 287.70 299.60 316.70 59.50 

second class 250.30 258.70 262.50 46.40 
third class 247.10 255.50 259.40 46.40 
fourth class 245.60 253.90 257.90 46.80 

4. Insert new Clause 36.—Deduction of Union 
Subscriptions as follows:— 

36.—Deduction of Union Subscriptions. 
(1) The Commission shall deduct normal 

subscriptions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the Commission 
requires a standard procuration form, that form 
shall be used. 

(3) Where required by the Commission or Union, 
the Union Secretary, or person acting in his/her 
stead, shall countersign all forms and forward them 
to the Commission's paymaster. 

(4) (a) The Commission shall commence 
deduction of subscriptions from the first full pay 
period following receipt of a completed Payroll 
Deduction Authority form and continue deducting 
throughout the employee's period of employment, 
except as provided in subclause (5) of this clause or 
until the Authority is cancelled in writing by the 
employee. 

(b) Where the Payroll Deduction Authority form 
authorises the Commission to deduct union 
subscriptions in accordance with the rules of the 
Union, the Union shall notify the Commission in 
writing of the level of union subscription to be 
deducted. The Commission shall implement any 
change to union subscriptions no later than one 
month after being notified by the Union except 
where the Union nominates a later date. 

(5) (a) The collection of any nomination fee, 
arrears, levies or fines are not the responsibility of 
the Commission. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the 
outstanding amount with the Union direct. 

(6) The Commission shall not make any 
deduction of subscriptions from an employee's 
termination pay on termination of service, other 
than normal deductions for the preceding pay 
period. 

(7) The Commission shall forward subscriptions 
deducted, together with supporting documentation, 
to the relevant unions party to this award at such 
intervals as are agreed between the Commission and 
the Union. 

5. Insert new Clause 37.—Trade Union Training 
Leave as follows:— 

37.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause — 

(a) The Commission shaU grant paid leave of 
absence to employees who are nominated 
by their Union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the Union and the Commission. 

(2) An employee shall be granted up to a 
maximum of 37 'A hours paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of 37 Vi hours and up to 75 hours may be 
granted in any one calendar year, provided that the 
total leave being granted in that year and in the 
subsequent year does not exceed 75 hours. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or special day off falls 
during the duration of a course, a day off in lieu of 
that day will not be granted. 

(4) Subject to subclause (5) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject to 
the operation of the Commission not being unduly 
affected and subject to the convenience of the 
Commission. 

(6) (a) Any application by an employee shall be 
submitted to the Commission for approval at least 
four weeks before the commencement of the course, 
provided that the Commission may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
Union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the Authority 
which is conducting the course. 

(7) A qualifying period of 12 months service shall 
be served before an employee is eligible to attend 
courses or seminars of more than a half day 
duration. The Commission may, where special 
circumstances exist, approve an application to 
attend a course or seminar where an employee has 
less than 12 months service with the Commission. 

(8) (a) The Commission shall not be liable for an 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Private). 

Award No. 8 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 83 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 
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Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 as varied, 
consolidated and varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequent: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 14.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the trans- 
mitter shall stand to the credit of the employee at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions of 
this clause. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Private). 

Award No. 8 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 151 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 as varied, 
consolidated and varied, be further varied in 

accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 19.—Time and Wages Record: Immediately 

after subclause (3) of this clause add the following new 
subclauses: 

(4) (a) If, for any reason, the record is not 
available for inspection at the time and date 
requested, the Union and the employer or his agent 
may fix a mutually convenient time for the 
inspection to take place. 

(b) If a mutually convenient time cannot be fixed, 
the Union may advise the employer in writing that it 
requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which it requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) employers who normally keep the record 

at a place more than 35 kilometres from 
the GPO Perth shall send a copy of that 
part of the record specified to the office of 
the Union, and, 

(ii) employers who normally keep the record 
at a place less than 35 kilometres from the 
GPO Perth shall make the record available 
to the Union at a time specified by the 
Union. 

(d) In the event of a demand made by the Union 
which the employer considers unreasonable, the 
employer may apply to the Western Australian 
Industrial Relations Commission for direction. An 
application to the Western Australian Industrial 
Relations Commission made by an employer for 
direction will, subject to that direction, stay the 
requirements contained elsewhere in this subclause. 

(5) In addition to the foregoing, the employer 
shall maintain for the duration of the employees 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 

ENROLLED NURSES AND NURSING ASSISTANTS 
(Private). 

Award No. 8 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 898 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 
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Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Enrolled Nurses and Nursing Assistants 
(Private) Award No. 8 of 1978 as varied, 
consolidated and varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.J Commissioner. 

; Schedule. 
Clause 32.—JFare and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the courseof a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. ■ 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 160Qcc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 19.7 16.8 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

FOODLAND ASSOCIATED LIMITED (WA) 
WAREHOUSE. 

Award No. 27 of 1982. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 260 of 1986. 

Between Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
Foodland Associated Limited, Respondent. 
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Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
Applicant and Mr P.J. Cooke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Foodland Associated Limited (WA) 
Warehouse Award 1982 No. 27 of 1982 as amended, 
be further amended in accordance with the 
following Schedule with effect from the beginning 
of the first pay period commencing on or after 1 
May 1987. 

Dated at Perth this 12th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5.—Definitions: Delete subclause (1) and 

insert in lieu the following:— 
(1) "Storeman" shall mean a worker performing 

one or more of the following duties: 
(a) receiving, storing, assembling, weighing 

and/or wrapping, branding, stacking or 
unpacking or distributing goods in and 
from a distribution centre. 

(b) the sale of goods by any means. 
(c) the recording by any means of a sale or 

sales. 
2. Clause 8.—Hours: Delete subclause (1) and insert in 

lieu the following:— 
(1) The ordinary hours of work shall be 38 per 

week, to be worked as 19 days of eight hours per 20 
day working cycle. 

Twenty four minutes per working day shall 
accumulate towards a credit to be taken as a rostered 
day off each cycle. 

The working of ordinary hours shall be as 
follows: 

The starting time shall not be earlier than 7.00 
a.m. and the finishing time not later than 6.00 p.m. 
Monday to Friday inclusive and 12.00 noon on 
Saturday. 

3. Clause 35.—Payment of Wages: Insert the 
following new subclauses after subclause (8): — 

(9) (a) The employer may elect to pay employees 
in cash, by cheque or by means of a credit transfer to 
a bank, building society or credit union account in 
the name of the employee. The day that the credit 
transfer is credited to the employee's account shall 
be deemed to be the date of payment. 

(b) No employee shall be required to accept a 
change in the method of payment if such change 
causes genuine hardship. Any dispute concerning 
genuine hardship in a particular case shall be 
referred to a Board of Reference for determination. 

(10) (a) The employer may elect to pay employees 
all wages earned weekly or fortnightly in accordance 
with subclause (9) of this clause, and shall make 
such payment on the Thursday immediately 
following close of the previous pay period. 

(b) No employer shaU change the method or the 
frequency of payment to employees without first 
giving them and the Union at least four weeks' 
notice of such change. 

(c) The method of introducing a fortnightly pay 
system shal at the option of the employee, be by the 
payment of not less than an additional week's wages 
net of tax in the last weekly pay before the change to 
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fortnightly pays, to be repaid by equal fortnightly 
deductions made from the next and subsequent pays 
provided the period for repayment shall not be less 
than 20 weeks; or some other method agreed upon 
by the Union and employer. 

(11) For the purpose of effecting the rostering off 
of workers as provided by this asward, such wages 
may be either for the actual hours worked each 
week, or an amount being the calculated weekly 
average of the wages accruing over the two or three, 
as the case may be, consecutive weekly periods. 

GARDENERS (GOVERNMENT). 
Award No. 16 of 1983. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 792 of 1986. 

Between the Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and The Hon Premier of 
Western Australia and Others, Respondents. 

Order. 
HAVING heard Mr C. Evans on behalf of the applicant 
and Mrs M. Manning on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Gardeners' (Government) Award No. 16 
of 1983 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after 1 February 1986. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 
Clause 24.—Fares and Travelling Time: Delete 

paragraph (a) of subclause (3) of this clause and insert the 
following in lieu: 

(3) (a) An employee required on any day to report 
directly to the job as distinct from the permanent 
depot to which such employee is attached (or where 
a permanent depot does not exist the head office of 
the employer shall be regarded as the permanent 
depot) shall be paid $7.10 per day to compensate for 
the excess fares and travelling time from the 
employee's home to his place of work and return. 

GOVERNMENT SCHOOL TEACHERS SALARIES. 
Award 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T13 of 1986. 

Between the State School Teachers Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Ms E.M.A. Parker on behalf of the 
applicant and Mrs J. Harris on behalf of the respondent, 
and by consent, the Commission, constituted by the 
Government School Teachers Tribunal, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders: 

That the "Government School Teachers' Salaries 
Award 1981", as varied, be further varied and 
consolidated in accordance with the following 
schedule and that such variation shall have effect as 
from the beginning of the first pay period 
commencing on or after the 1st day of January 1987. 

Dated at Perth this 12th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, Chairman. 

Schedule. 

This award shall be known as the "Government 
School Teachers' Salaries Award (1981)". 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Salaries and Allowances. 

Part 1 — General. 
Part 2 — Definitions. 
Part 3 — Salary Tables. 
Part 4 — Promotional Positions. 
Part 5 — Allowances and Additional Payments 
Part 6 — Holiday Loading. 

3.—Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Education Act 1928. 

4.—Term. 
This award shall operate for a term of three years as 

from the date hereof. (This award was issued on the 27th 
day of August 1981.) 

5.—Salaries and Payments. 
Teachers shall be paid salaries and allowances in 

accordance with the provisions of this award as from 
time to time varied. 

Part 1—General. 
The pay rates set out herein shall operate from the first 

pay period on or after the 1st day of January 1987. 

Part 2—Definitions. 
For the purpose of this award 
"Two-years-trained teacher" means a teacher who has 

successfully completed a minimum of two years' full- 
time tertiary education and has gained an approved two- 
years-trained teaching qualification. 

"Three-years-trained teacher" means a teacher who 
has successfully completed a minimum of three years' 
full-time tertiary education and has gained an approved 
three-years-trained teaching qualification or such other 
qualifications as the Director-General may from time to 
time deem to be acceptable in lieu thereof. 

"Four-years-trained teacher" means a teacher who 
has a minimum of four years' full-time tertiary education 
n which the teacher either: 

(a) has first obtained an approved teaching qualifi- 
cation and, in addition, has obtained an 
approved degree which is not of itself an initial 
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teaching qualification for which the minimum 
requirements are three years' full-time study, or 
obtained other qualifications approved as of 
equivalent standard; or 

(b) has first obtained an approved degree, which is 
not of itself an initial teaching qualification, 
and for which the minimum requirements are 
three years' full-time study, or obtained other 
qualifications approved as of equivalent 
standard, and in addition has obtained a 
teaching qualification requiring at least one 
year of further full-time study; 

(c) has obtained an approved education degree for 
which the minimum requirements are four 
years' full-time study. 

"Five-years-trained teacher" means a teacher who has 
had a minimum of five years' full-time tertiary education 
in which the teacher has obtained: 

(a) an approved teaching qualification and either 
(b) an approved degree, which is not of itself an 

initial teacher qualification, for which the 
minimum requirements are three years' full- 
time study and at the conclusion thereof passed 
at least one-year's post graduate study, or 

(c) an approved degree, which is not of itself an 
initial teaching qualification, for which the 
minimum requirements are four years' full- 
time study. 

"Tertiary education" means undertaking a course at 
an approved education institution for which the pre- 
requisite is a successful Year 12 of schooling or its 
approved equivalent. 

"Graduate" means a person who has obtained an 
approved degree of a recognised university, or possesses 
qualifications deemed by the Director-General to be 
equivalent to such a degree. 

"Unqualified teacher" means a teacher who does not 
hold an approved teacher's qualification. 

"Part-time teacher" means a teacher employed to 
work less hours than full-time. 

"Casual teacher" means a teacher employed as 
required on an hourly contract. 

"Additional time" means — 
(a) for full-time lecturers/counsellors those hours 

worked in excess of the "normal" tour of duty 
of 30 hours. 

(b) for part-time lecturers/counsellors those hours 
worked in excess of the part-time contract 
hours. 

(c) for teachers employed as other than lecturers/ 
counsellors in TAFE those hours worked as 
lecturers/counsellors in TAFE. 

For the purposes of this award only, a two-years- 
trained teacher has the qualifications to become a three- 
years-trained teacher when the teacher, subsequent to the 
initial training period, passess three full units, other than 
education towards a bachelor degree of the University of 
Western Australia or three full units, other than 
education towards a bachelor degree of Murdoch 
University or has completed a diploma of the Technical 
Education Division, or other approved qualifications 
from time to time prescribed, except that persons 
appointed to the Technical Education Division in 
accordance with regulation 60 (2) of the Education Act 
Regulations 1960, may obtain the foregoing 
qualifications at any time. 

Also, for the purposes of this award, a two-years- 
trained teacher who has completed 10 years' service as a 
teacher with the Teachers' Certificate shall be deemed to 
be a three-years-trained teacher, provided that two- 
years-trained teachers appointed to grades higher than 
Grade 4 shall be required to serve one year less than 10 
for each grade on which they were appointed above 
Grade 4. 

For the purposes of this award, the Teachers' Higher 
Certificate gives four-years-trained status to a teacher. 

"Approved" means approved by the Director-General 
of Education. 

Part 3—Salary Tables. 
(1) The following Salary Scales shall be paid to 

teachers according to their qualifications, experience and 
position. 

(2) Teachers who do not occupy positions for which 
additional remuneration is provided in this award shall 
receive a salary according to Table I column AA (four- 
years-trained teacher) or Table II column AR (other) or 
Table III (lecturers and counsellors) of the Salary Scales. 

(3) Salary Scales: (Note: The Salary grades are 
designated by the grade number followed by the column 
letters, e.g. "01AA"). 

Table I. 
Grade Scales 

AA AB AC AD 

01 
4> 

17 100 
>5 

18 112 19 104 
4) 

19 906 
02 18 302 19 307 20 314 21 118 
03 19 482 20 498 21 504 22 300 
04 20 676 21 686 22 678 23 468 
05 22 078 23 082 24 068 24 862 
06 23 474 24 476 25 468 26 261 
07 24 873 25 877 26 876 27 669 
08 26 278 27 286 28 280 29 080 
09 27 490 28 498 29 496 30 291 
10 28 698 29 710 30 714 31 514 
11 29 922 30 937 31 937 32 741 

Table II. 
Scales 

AS AT AU 
$ $ $ 

14 975 15 984 16 790 
15 972 16 973 17 772 
16 966 17 963 18 760 
17 949 18 937 19 745 
20 066 21 068 21 865 
21 220 22 213 23 011 
22 371 23 354 24 155 
23 511 24 504 25 305 
24 665 25 655 26 460 
25 819 26 816 27 616 
26 534 27 528 28 329 
27 194 28 190 28 996 

Table III. 
Level Column Scale 

$ 
1 1AR 14 116 
2 2AR 15 147 
3 3AR 16 133 
4 4AR 17 132 
5 5AR 19 229 
6 6AR 20 387 
7 7AR 21 545 
8 8AR 22 691 
9 9AR 23 838 

10 10AR 24 989 
11 12AR 26 363 

bar  
12 9AA 27 490 
13 10AA 28 698 
14 11AA 29 922 

bar  
15 10AD 31 514 
16 HAD 32 741 
17 1JF 33 270 
18 3JF 34 501 
19 5JF 35 941 
20 7JF 37 377 

Grade 
AR 

$ 
01 14 116 
02 15 147 
03 16 133 
04 17 132 
05 19 229 
06 20 387 
07 21 545 
08 22 691 
09 23 838 
10 24 989 
11 25 702 
12 26 363 
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(4) The salaries in Table I of the Salary Scales shall 
apply to all four-years-trained and five-years-trained 
teachers unless otherwise provided. The salaries in Table 
H shall apply to all two-years-trained and three-years- 
trained teachers unless otherwise provided. The salaries 
in Table III shall apply to all lecturers or counsellors 
appointed to the Technical Education Division unless 
otherwise provided. 

(5) Except as provided for specifically in this award, 
progression along the Salary Scales shall be by annual 
increments and shall be dependent upon satisfactory 
service. 

(6) (a) Teachers who obtain an approved qualification 
at the completion of training at a teacher training 
institution shall be placed on the Salary Scales as follows: 

Five-years-trained teacher — Table I, Column AA, 
Grade 5. 
Five-years-trained lecturer/counsellor — Table III, 
Level 8. 
Four-years-trained teacher — Table I, Column AA, 
Grade 4. 
Four-years-trained lecturer/counsellor — Table III, 
Level 7. 
Three-years-trained teacher — Table II, Column 
AR, Grade 5. 
Three-years-trained lecturer/counsellor — Table 
III, Levels. 

except that graduate teachers whose approved course 
exceeded five years and non-graduate teachers whose 
approved course exceeded three years may be placed on 
grades higher than those specified above at the discretion 
of the Director-General. 

(b) Teachers who do not obtain their full qualification 
at the completion of the training at a teacher training 
institution shall be placed on grades lower than those 
specified above at the discretion of the Director-General. 

(c) On first appointment to the Department other than 
directly from an approved teacher training institution, 
teachers will be placed on the Salary Scales as determined 
by the Director-General, taking into consideration their 
qualiiications and experience. 

(7) (a) (i) Lecturers (trades) with five years post- 
apprenticeship experience will be placed on 
Table III, Level 7. 

(ii) Lecturers (trades) with special additional 
experience or with higher technical 
qualifications may be placed on levels higher 
than Level 7 at the discretion of the Director- 
General. 

(iii) Lecturers (trades) with less than five years post- 
apprenticeship experience will be placed on 
levels lower than Level 7. Such placement will 
be determined by the number of years by which 
the experience is less than five years. 

(8) (a) An unqualified teacher shall not proceed 
beyond Grade 5 of Table I or Grade 7 of Table II. 

(b) An unqualified teacher appointed to the Technical 
Education Division may advance two levels from the 
level of appointment to the Department, provided the 
two levels are contained within the barriers contained in 
Table III. Except that a teacher may proceed to cross the 
barrier once the criteria for progression in paragraphs (a) 
and (b) of subclause (12) of Part 3 of this clause are met. 

(c) A two-years-trained teacher may not proceed 
beyond Grade 11 on Table II. 

(d) A three-year-trained teacher may proceed to Grade 
12 on Table II. 

(e) Notwithstanding subparagraphs (a), (b), (c) and 
(d) of this subclause, a person holding the position of 
lecturer (trades) or senior lecturer (trades) on 31 
December 1972, and appointed as such prior to 31 
December 1967, may proceed beyond Level 11, Table 
III, to a maximum of Level 14, Table III, provided the 
lecturer has obtained the Teachers' Certificate 
(Technical) and has obtained a diploma of the Technical 
Education Division or other equivalent qualification. 

(9) A teacher who has not had a satisfactory report 
may not advance further than three annual increments 
from grade of appointment. 

(10) (a) A teacher who obtains a promotion or 
appointment to a position carrying a salary entitling the 
teacher to move from one column of the Salary Scales to 
another column shall transfer to the new column on the 
same grade as the teacher would have occupied had the 
teacher not received the promotion or appointment. 

(b) A teacher who obtains promotion to a position 
carrying a higher salary range shall be placed on a salary 
that will give the teacher an increase in salary as a result 
of the promotion. 

(11) Teachers who have added to their qualifications 
after leaving a teacher training institution or after 
appointment to the teaching service where the appoint- 
ment is not from such an institution may be given 
accelerated progression. Progression under this para- 
graph is governed by the restrictions imposed in 
subclause (8) of this Part and can only be made once in 
request of any particular qualification. 

Special progression under this paragraph is made in 
addition to any annual increments to which a teacher is 
entitled. 

Progression through qualifications is awarded as 
follows: 

(a) A two-years-trained teacher who obtains the 
qualifications of a three-years-trained teacher 
shall advance one increment, and may proceed 
to Grade 12, Table II. 

(b) (i) Lecturers/counsellors who obtain the 
Technical Teachers' Diploma con- 
currently with the Teachers' Certificate 
(Technical) or who obtained approved 
teaching qualifications under the 
Technical Education Division's intern- 
ship programme shall not be entitled to 
an additional increment but may 
proceed to Level 11, Table III. 

(ii) Lecturers/counsellors who obtain an 
approved three-year teaching 
qualification other than under the 
Technical Education Division's intern- 
ship programme shall be entitled to an 
additional increment and may proceed 
to Level 11, Table III. 

(c) A three-years-trained teacher who obtains the 
qualifications of a four-years-trained teacher 
may transfer to Table I as follows:— 

(i) Teachers appointed prior to 11 October 
1974:— 

Position on New Position on 
Table II Table I 
Grade Grade 

5 4 
6 5 
7 6 
8 7 
9 8 

10 9 
11 10 
12 11 

(ii) Teachers appointed on or after 11 
October 1974:— 

Position On New Position on 
Table II Table I 
Grade Grade 

5 3 
6 4 
7 5 
8 6 
9 7 

10 8 
11 9 
12 10 
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(iii) A three-years-trained lecturer/counsel- 
lor who obtains the qualifications of a 
four-years-trained lecturer/counsellor 
shall progress along Table II as follows: 
Lecturers/Counsellors appointed prior 
to 11 October 1974 shall convert to a 
salary level two levels above that on 
which they were placed at the time of 
obtaining the qualifications. 
Lecturers/Counsellors appointed on or 
after 11 October 1974 shall convert to a 
salary level one level above that on 
which they were placed at the time of 
obtaining the qualifications. 

(d) Unqualified teachers appointed to the Depart- 
ment from a teacher training institution who 
obtain approved teaching qualifications within 
a period of three years after leaving the 
teaching training institution shall be placed oh 
the same salary grade as their contemporaries 
who were appointed with completed 
qualifications. 

(e) Unqualified teachers other than those referred 
to in paragraph (d) of this subclause on gaining 
approved teaching qualifications — one 
increment. 

(f) A four-years-trained teacher, on obtaining a 
university master's degree, or its equivalent — 
one increment (except that only one increment 
can be obtained under this clause). 

(12) (a) Lecturers/Counsellors appointed to the 
Technical Education Division may proceed beyond Level 
11 to a maximum of Level 14, Table III by the possession 
of an approved relevant degree or other approved 
relevant graduate qualification or a course of study as 
approved by the Director of TAPE and recognised by the 
Director-General as an equivalent qualification. 

(b) Lecturers/Counsellors appointed to the Technical 
Education Division may proceed from Level 14 to a 
maximum of Level 20, Table III by 

(i) Satisfying a performance appraisal approved 
by the Director General to establish that they 
possess the appropriate teaching/counselling 
and professional competencies to merit 
proceeding to the maximum salary of Level 20. 

and 
(ii) The possession of a Bachelor's degree or 

equivalent together with an appropriate post 
graduate qualification or an appropriate 
diploma of the TED or its equivalent as 
approved by the Director General. 

and 
(iii) The academic requirements of the Teachers' 

Higher Certificate. 
and 

(iv) Counsellors must be "Registered Psycholo- 
gists" in accordance with the provisions of the 
Psychologists Registration Act 1976. 

and 
(v) A minimum of five years lecturing/counselling 

experience. 
(c) Lecturers/Counsellors initially appointed to a level 

above Level 14 may not proceed more than two incre- 
ments on the salary scale unless the appropriate 
qualifications in paragraphs (a) and (b) of subclause (12) 
of Part 3 of this clause are met. 

(13) Transitional conditions — 
(a) Lecturers and Counsellors shall transfer from 

their existing classification to Table III on the 
equivalent or next highest point to their current 
substantive salary. 

(b) Where the salary scale on which lecturers/ 
counsellors are currently placed entitles them to 
a salary which exceeds Level 11 and/or Level 

14, Table III, such entitlement shall remain 
notwithstanding the lecturer/counsellor may 
not meet the essential criteria for progression. 

(c) Lecturers/Counsellors referred to in paragraph 
(b) of this subclause shall not be granted further 
increments beyond their current entitlement 
until the stated criteria for progression is met. 

(14) (a) The fortnightly salary of all teachers, both 
permanent and temporary, shall be calculated as 
follows:— 

annual salary x 12 
313 

(rounds off to the nearest cent) 
(b) The daily rate of salary for any teacher is 

calculated as follows:— 
annual salary x J2^ 

313 10 
(rounds off to the nearest cent) 

(15) Part-time teachers shall 
(a) Receive entitlements calculated on a pro rata 

basis in the proportion that the number of 
hours or days worked bears to full-time. 

(b) Work for such period of time as is in inverse 
proportion to the part-time hours of duty 
before being eligible for an increment in basic 
salary or additional payment. 

(16) Subject to the provisions of regulation III of the 
Education Act Regulations 1960 periods of not less than 
four months of acting or relieving duty regardless of any 
break in continuity will be credited as service in the 
higher duty position for annual increments where such 
apply. 

(17) Temporary teachers who teach for at least five 
consecutive working days but less than a continuous 
period of four weeks shall be paid a loading of 20 per cent 
of their salary. 

Part 4—Promotional Positions. 
(1) (a) Unless otherwise specified teachers who receive 

appointments to promotional positions shall receive a 
specific salary as in Part 4 of this clause or shall transfer 
to one of the Salary Scales in Part 3 of this clause. 

(b)-Head of Department, Technical Education 
Division, shall receive the appropriate salary on Table III 
plus an administrative/responsibility allowance as in 
Part 5, except that the minimum salary shall be Level 16, 
Table III. 

(c) Senior Lecturers, Senior Counsellors, Technical 
Education Division, shall receive the appropriate salary 
on Table HI plus an administrative/responsibility allow- 
ance as in Part5, except that the minimum salary shall be 
Level 14, Table HI. 

(d) Those lecturers/counsellors referred to in subpara- 
graphs (ii) and (iii) of paragraph (b) of subclause (12) of 
this Part 3 of this clause who qualify for advancement 
under paragraphs (a) and (b) of subclause (12) of Part 3 
of this clause will be entitled to annual progression to the 
maximum level of Table III. 

(e) As at 1 January 1987 those lecturers who hold the 
position of Head of Department A and who are not four- 
years-trained will be placed on Level 17 of Table III plus 
an administrative/responsibility allowance as in Part 5 
and will remain at that level until they qualify for 
advancement under paragraphs (a) and (b) of subclause 
(12) of Part 3 of this clause. Those lecturers who are 
four-years-trained will be placed on Level 20, Table III, 
plus an administrative/responsibility allowance as in 
Part 5 of this clause. 

(f) As at 1 January 1987 those lecturers who hold the 
position of Head of Department B and who are not four- 
years-trained will be placed on Level 16 of Table III plus 
an administrative/responsibility allowance as in Part 5 of 
this clause and will remain at that level until they qualify 
under paragraphs (a) and (b) of subclause (12) of Part 3 
of this clause. Those lecturers who are four-years-trained 
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will be placed on Level 19, Table III, plus an adminis- 
trative/responsibility allowance as in Part 5 of this clause 
and will remairi at that level until they qualify under 
paragraphs (a) and (b) of subclause (12) of Part 3 of this 
clause. 

(g) As at 1 January 1987 those lecturers/counsellors 
who hold the position of Senior Lecturer A/Senior 
Counsellor and who are not four-years-trained shall be 
placed on Level 17, Table III, plus an administrative/ 
responsibility allowance as in Part 5 of this clause and 
will remain at that level until they qualify under para- 
graphs (a) and (b) of subclause (12) of Part 3 of this 
clause. Those lecturers/counsellors who are four-years- 
trained will be placed on Level 20, plus an administrative 
/responsibility allowance as in Part 5 of this clause. 

(h) As at 1 January 1987 those lecturers who hold the 
position of Senior Lecturer B and who are not four- 
years-trained will be placed on Level 14, Table III, plus 
an administrative/responsibility allowance as in Part 5 of 
this clause, and will remain at that level until they qualify 
under paragraphs (a) and (b) of subclause (12) of Part 3 
of this clause. Those lecturers who are four-years-trained 
will be placed on Level 17, Table III, plus the adminis- 
trative/responsibility allowance as in Part 5 of this 
clause, and will remain at that level until they qualify 
under paragraphs (a) and (b) of subclause (12) of Part 3 
of this clause. 

(2) Primary Schools. 
Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 
1. Principals of 
Primary Schools - 
Class IA 01BA 40 797 01BR 36 798 
Class I 01BB 38 988 01BS 35 001 
Class II 01BC 36 440 01BT 32 448 
Class III 01BD 33 835 01BU 30 180 
Correspondence 
School 01BE 42 351 01BV 37 760 
Teacher-in-Charge, Class IV salary according to Column 
AC (four-years-trained teacher) or Column AT (other) 
of the Salary Scales. 
2. Principals of 
Special Aboriginal 
Schools - 
Class IA 01DA 42 240 01DR 38 247 
Class I 01DB 40 433 01DS 36 440 
Class II 01 DC 37 882 01DT 33 890 
Teacher-in-Charge, Class IV salary according to Column 
AC (four-years-trained teacher) or Column AT (other) 
of the Salary Scales and, in addition, a salary loading of 

$1 440 6101 (TIC) 

3. Principals of 
special schools for 
mentally and/or 
physically handi- 
capped children - 
Class IA 01DF 42 724 01DV 38 727 
Class I 01DG 40 917 01DW 36 929 
Class II 01DH 38 374 01DX 34 379 
Class III 01DI 35 765 01DY 32 108 
Teacher-in-Charge, Class IV salary according to Column 
AC (four-years-trained teacher) or Column AT (other) 
of the Salary Scales and, in addition, a salary loading of 

$1 932 6111 (TIC) 

4. Deputy 
Principals of 
Primary Schools - 
Class IA 01CA 33 253 01CR 29 659 
Class I 01CB 32 060 01CS 28 469 
Correspondence 
School 01CC 33 253 01CT 29 659 
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Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 

5. Deputy 
Principals of 
special Aboriginal 
Schools - 
Class IA 01CD 34 252 01CU 30 486 
Class I 01CE 33 062 01CV 29 294 

6. Deputy 
Principals of 
Special Schools 
for handicapped 
children - 
Class IA 01CF 34 252 01CW 30 486 
Class I 01CG 33 062 01CX 29 294 

6A. Senior Assistants — salary according to Column AC 
(four-years-trained teacher) or Column AT (other) of the 
Salary Scales. 

(3) Secondary Schools. 
Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 

7. Principals - 
(a) Schools classified as having over 600 students. 

01EA 44 814 01ET 39 961 
(b) Schools classified as having 600 or less students. 

01EB 43 199 01EU 38 516 
(c) District High Schools, Class I. 

01EC 40 797 01ER 36 798 
(d) District High Schools, Class II. 

01 ED 37 793 01ES 33 745 

8. Deputy Principals - 
(a) Schools classified as having over 600 students. 

01FA 38 317 01FU 34 170 
(b) Schools classified as having 600 or less students. 

01FB 34 555 01FV 30 785 
(c) District High Schools. 

01FD 33 717 01FS 30 073 

9. Senior Teachers - 

(a) Senior Teacher, High School certificate appointed 
prior to 1 July 1961. 

01FE 34 555 

(b) Senior Teachers who have served eight years as such 
and who are eligible for appointment as a deputy 
principal 

01FF 34 555 01FW 30 785 
provided that service as a deputy principal of a Class 
I District High School shall be counted as service as 
a senior teacher for the purpose of this paragraph. 

(c) Senior Teachers, manual arts and senior teachers, 
home economics, holding a Teachers' Higher 
Certificate appointed prior to 1 July 1964, who have 
served eight years as such and who have completed 
at least two years on Grade 11 

Table 1 01FG 34 555 

(d) Senior Teachers other than those in paragraphs (a), 
(b) and (c) of this subclause 

01FH 33 596 GIFT 29 966 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 867 

(4) Technical Institutions. 
Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 
10. Principals of technical colleges - 
(a) Class I 01 HA 46 555 01HR 41 510 
(b) Class II 01HB 44 814 01HS 39 961 
(c) Class III 01HC 43 199 01HT 38 516 
11. Deputy Principals - 
(a) Class I 01HD 40 443 01HU 36 067 
(b) Class II 01HE 38 317 01HV 34 170 
(c) Class III 01HF 34 555 01HW 30 785 
12. Officers-in-Charge (full-time) of evening technical 
schools - 
Class I 01ID 38 317 OUR 34 170 
Class II 01 IE 36 573 01 IS 32 612 
Class III 01 IF 34 451 OUT 30 555 
13. Counselling Service - 
(a) Principal 01 LA 44 814 01LR 39 961 
(b) Assistant Principal (confined to occupant at date of 

commencement of award) 
01LB 39 945 OILS 35 859 

(5) Special Education Services. 
Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 
14. Teachers Centre for Continuing Education - 
(a) Principal 01 MA 44 814 01MS 39 961 
(b) Senior 

Lecturer 01MB 40 838 01MT 36 414 
(c) Lecturers A 

Year 7 07MC 37 377 07MR 33 453 
Year 6 06MC 36 663 06MR 32 739 
Year 5 05MC 35 941 05MR 32 020 
Year 4 04MC 35 220 04MR 31 314 
Year 3 03 MC 34 501 03 MR 30 598 
Year 2 02MC 33 884 02MR 29 983 
Year 1 01 MC 33 270 01MR 29 360 

(d) Lecturers B — Salary according to Column AD 
(four-years-trained teacher) or Column AU (other) 
of the Salary Scales. 

15. Guidance Branch - 
(a) Senior guidance officer 

01NA 39 613 01NR 35 325 
(b) District guidance officers 

01NB 37 377 01NS 33 453 
(c) Guidance officers, Grade 1 - 

Year 5 05NC 34 501 05NT 30 598 
Year 4 04NC 33 884 04NT 29 983 
Year 3 03NC 33 270 03NT 29 360 
Year 2 02NC 32 653 02NT 28 745 
Year 1 01NC 32 041 01NT 28 129 

(d) Guidance Officers, Grade II Salary according to 
Column AC (four-years-trained teacher) or Column 
AT (other) of the Salary Scales. 

16. (a) Principal advisory teacher 
01 PA 38 644 01PS 34 571 

(b) Senior advisory teacher 
01PB 35 462 01PT 31 624 

(c) Advisory teacher, Grade I - 
Year 4 04PC 33 884 04PR 29 983 
Year 3 03PC 33 270 03PR 29 360 
Year 2 02PC 32 653 02PR 28 745 
Year 1 01PC 32 041 01PR 28 129 

(d) Advisory teacher. Grade II salary according to 
Column AC (four-years-trained teacher) or Column 
AT (other) of the Salary Scale. 

Salary Four Salary Other 
Code Year Code 

Trained 
Teacher 

$ $ 

17. Education Officers - 
(a) Senior education officer 

01RA 40 174 
(b) Education officer, Grade I - 

Year 3 03RB 36 745 
Year 2 02RB 35 716 
Year 1 01RB 34 692 

(c) Education officer, Grade II - 
Year 5 05RC 33 316 
Year 4 04RC 32 295 
Year 3 03 RC 31265 
Year 2 02RC 30 376 
Year 1 01RC 29 779 

(d) Education officer, Grade III - 
Year 5 05RD 25 841 
Year 4 04RD 24 414 
Year 3 03RD 22 989 
Year 2 02RD 21 648 
Year 1 01RD 20 405 

18. Recruitment officers - 
(a) Senior recruitment officer 

01SA 40 174 01SS 35 823 
Recruitment officers - 
Year 3 03 SB 36 745 03SR 33 426 
Year 2 02SB 35 716 02SR 32 394 
Year 1 01SB 34 692 01SR 31 369 

Part 5—Allowances and Additional Payments. 
The allowances and additional payments provided 

under this Part apply to the following teachers while they 
are engaged in carrying out the duties as stated: 

$ Salary Abbre- 
Code viations 

1. Principals of agricultural 
schools with residential 
wings 1 118 6 401 AGR 
2. Teachers engaged in 
supervisory duties in the 
residential wings of agri- 
cultural schools 938 6 403 
3. Principals of technical 
colleges with residential 
wings 
4. Technical Education 
Division — Head of 
Department administrative/ 
responsibility allowance 
5. Senior Lecturer adminis- 
trative/responsibility 
allowance 
6. A Senior Lecturer 
(trades) in charge of a 
trade section, which is not 
part of a department and 
which consists of seven or 
more teachers 369 
7. Principals who by the 
direction of the Director 
General are charged with 
the responsibility for 
school bus services are paid 
an allowance in accordance 
with the following scale: 

No. of buses 1 160 
2 261 
3 362 
4 463 
5 564 
6 665 

01RU 35 823 

03RR 33 426 
02RR 32 394 
01 RR 31 369 

05RS 30 302 
04RS 29 278 
03 RS 28 251 
02RS 27 238 
01 RS 26 606 

05 RT 25 408 
04RT 23 980 
03RT 22 550 
02RT 21 203 
01 RT 19 964 

980 6 405 

1 695 
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No. of buses— 7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

8. Teachers carrying out the 
duties of: 
(i) Youth education 

officers 1 918 7 501 YEO 
(ii) District youth 

organisers 1 918 6 501 DYO 
(iii) District youth 

organisers Driver 
education 1 918 6 551 DYO 

9. Sewing Teacher — $23.16 per week. 
10. Teachers approved to undertake special administra- 
tive duties determined by the Director General: 
(a) Teachers undertaking such duties under Regulation 

188 shall have their annual salary increased by — 
(four-years-trained teacher) 1 943 6 205 ADM 
(other) 1 778 6 206 ADM 
(b) Teachers other than those referred to in subpara- 

graph (a) of this paragraph shall have their annual 
salary increased by — 

(four-years-trained teacher) 980 6 201 ADM 
(other) 806 6 202 ADM 
11. Teachers in special Aboriginal schools and centres in 
special schools for mentally and/or physically handi- 
capped children and in other special classes approved by 
the Director General — salary according to Column AB 
(four-years-trained teacher) or Column AS (other) of the 
Salary Scales. 
12. Teachers approved by the Director General to act as 
teachers in charge of Schools of the Air — salary 
according to Column AC (four-years-trained teacher) or 
Column AT (other) of the Salary Scales. 
13. Hourly rate for "additional time" worked in TAPE 
shall be calculated as follows: 

Base annual salary — 1117.84 provided that the 
maximum rate shall be that payable to a lecturer/ 
counsellor at Level 20, Table III. 

14. Casual rates for persons employed on an hourly basis 
by the Technical Education Division shall be calculated 
as follows: 

Base annual salary — 1117.84 
Group 1 and 2 subj ects — Level 20 Table III 
Group 3 subjects —Level 14 Table III 
Group 4 subj ects —Level 6TableIII 

Part 6—Holiday Loading. 
(1) Teachers shall be paid a loading of 17 Vi per cent of 

current salary when proceeding on annual leave. The 
loading shall be calculated with respect to a maximum of 
four weeks annual leave provided that the amount of 
such loading shall not exceed the amount set out in the 
Australian Bureau of Statistics publication for average 
weekly earnings per male employed unit in Western 
Australia for the September quarter in the year 
immediately preceding the date leave is taken. 

For the purposes of this clause there shall be no 
distinction between permanent and temporary teachers. 

(2) Any teacher employed for not less than one 
continuous month shall be entitled to a holiday loading 
on a pro rata basis for each continuous month's service 

provided that any period of service that ceases before the 
31st day of March in any year shall not be taken into 
account. 

(3) Any teacher who starts work on the first school day 
and terminates some time during the year after the 31st 
day of March shall be credited with additional service 
from the 1st day of January to the first school day. Any 
teacher who starts work after the first school day and 
works for not less than one continuous month down to 
the last school day of the same year shall be credited with 
service to the 31st day of December. 

(4) Any teacher who works for a period within the 
school year which extends over term or semester 
vacations will be credited with service for such vacation 
period or periods. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD. 

No. 2 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 204 of 1985. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & MisceUaneous, 
WA Branch, Applicant and Metropolitan Water 
Authority of WA, Respondent. 

Order. 
HAVING Heard Mr A.R. Beech on behalf of the 
Applicant and Mr K. Richardson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, hereby orders — 

That the Government Water Supply, Sewerage 
and Drainage Employees Award No. 2 of 1980 as 
amended, be further amended in accordance with 
the following Schedule with effect from the 
beginning of the first pay period commencing on or 
after the date hereof. 

Dated at Perth this 20th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

the number and title 42.—Trade Union Training Leave 
insert a new number and title 43.—English Language 
Tuition Leave:— 

43.—English Language Tuition Leave. 
2. Clause 42.—Trade Union Training Leave: 

Immediately following this clause insert a new Clause 
43.—English Language Tuition Leave:— 

43.—English Language Tuition Leave. 
(1) The employer shaU grante employees of non- 

English speaking background and who are unable to 
adequately communicate in the English language, 
time off without loss of pay during normal working 
hours to attend English language classes conducted 
by the Adult Migrant Education Service or any 
other recognised statutory authority. 

766 7 071 BUS 
867 7 081 BUS 
968 7 091 BUS 

1 069 7 101 BUS 
1 170 7 111 BUS 
1 271 7 121 BUS 
1 372 7 131 BUS 
1 473 7 141 BUS 
1 574 7 151 BUS 
1 675 7 161 BUS 
1 776 7 171 BUS 
1 877 7 181 BUS 
1 978 7 191 BUS 
2 079 7 201 BUS 
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(2) The selection of employees and the type, 
duration and extent of such courses shall be 
developed in consultation with the union, the 
employer and the Adult Migrant Education Service 
or other recognised authority. 

HOSPITAL EMPLOYEES 
(HOME OF PEACE). 
Award No. 26 of 1960. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 86 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Homes of Peace 
Incorporated, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Employees' (Homes of Peace) 
Award No. 26 of 1960 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequent: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 14.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

HOSPITAL EMPLOYEES 
(Homes of Peace). 

Award No. 26 of 1960. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 905 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Homes of Peace 
Incorporated, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Employees (Homes of Peace) 
Award No. 26 of 1960 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 29.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 1600cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 19.7 16.8 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 
Over 8000 kilometres 
Rest of the State: 
First 8000 kilometres 
Over 8000 kilometres 
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HOSPITAL EMPLOYEES 
(Homes of Peace). 

Award No. 26 of 1960. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 147 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Homes of Peace 
Incorporated, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Employees (Homes of Peace) 
Award No. 26 of 1960 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Record: Delete this clause and insert the 

following in lieu: 
10.—Record. 

(1) Each employer bound by this award shall 
maintain a record containing the following 
information:— 

(a) The name and address given by each 
employee subject to this award. 

(b) The date of birth of the employee if paid as 
a junior employee. 

(c) The date on which each employee 
commenced employment with that 
employer. 

(d) The classification and "year of employ- 
ment" of the employee and whether the 
employee is employed full-time, part-time 
or casual. 

(e) The commencing and finishing time of 
work each day, together with any periods 
between those times when the employee 
was not required to work. 

(f) The total number of ordinary hours and 
the total number of overtime hours 
worked each day. 

(g) The wages and any allowances paid to each 
employee each pay period and any 
deductions made therefrom. 

(2) (a) The record shall be kept at one establish- 
ment and in date order so that the inspections 
referred to in subclause (3) of this clause may be 
made with respect to any period in the 12 months 
preceeding the date of inspection. 

(b) The employer may, if it is part of normal 
business practice, periodically send the record or 
any part of the record to another person, provided 
that the provisions of this paragraph shaU not relieve 
the employer of the obligations contained elsewhere 
in this clause. 

(3) (a) Subject to this clause, the record shall be 
available for inspection by any officer of the union 
or other authorised representative of the union 

between the hours of 9.00 a.m. and 5.00 p.m. 
Monday to Friday inclusive, at such time and date as 
requested by the Union. 

(b) The officer of the Union or other authorised 
representative of the Union shall be permitted 
reasonable time to inspect the record and, if 
required, take an extract or copy of any of the 
information contained therein. 

(c) The employer shall permit each employee to 
inspect the record as it relates to that employee 
either at the time of payment of wages or at such 
other time as may be mutually convenient. The 
employer shall not unreasonably withhold the 
record from inspection by the employee. 

(4) (a) If, for any reason, the record is not 
available for inspection at the time and date 
requested, the Union and the employer or his agent 
may fix a mutually convenient time for the 
inspection to take place. 

(b) If a mutually convenient time cannot be fixed, 
the Union may advise the employer in writing that it 
requires to inspect the record in accordance with the 
provisions of this award and shall specify the period 
contained in the record which it requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) Employers who normally keep the record 

at a place more than 35 kilometres from 
the GPO Perth shall send a copy of that 
part of the record specified to the office of 
the Union, and, 

(ii) employers who normally keep the record 
at a place less than 35 kilometres from the 
GPO Perth shall make the record available 
to the Union at a time specified by the 
Union. 

(d) In the event of a demand made by the Union 
which the employer considers unreasonable, the 
employer may apply to the Western Australian 
Industrial Relations Commission for direction. An 
application to the Western Australian Industrial 
Relations Commission made by an employer for 
direction will, subject to that direction, stay the 
requirements contained elsewhere in this subclause. 

(5) In addition to the foregoing, the employer 
shall maintain for the duration of the employees 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 
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HOSPITAL LAUNDRY AND LINEN SERVICE 
(Government). 

Award No. 36 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 183 of 1987. 

Between Board of Management, Lakes Hospital, Appli- 
cant and Metropolitan Laundry Employees' 
Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Ms M. Manning on behalf of the Appli- 
cant and Mr C. Evans on behalf of the Respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Hospital Laundry and Linen Service 
(Government) Award 1982 No. 36 of 1981 as varied 
be further varied in accordance with the following 
schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 5 .—Definitions: Delete this clause and insert 

the following in lieu: 
5.—Definitions. 

(1) Foreperson shall mean an employee appointed 
as such by the employer in any section of the 
laundry. 

(2) Laundryperson shall mean any employee 
engaged in the preparation, folding, ironing, 
sorting, marking, packing, weighing or distribution 
of any type of linen or uniforms and any other 
general duties. 

(3) Laundryperson Grade I shall mean an 
employee appointed as such to operate any or all of 
the following machines: washer extractors under 
136.2 kilos dry weight capacity, hydro extractors, 
tumbler dryers, weight scale conveyors, soap and 
ingredient mixers and may be employed on the first 
stage of the sorting belt. 

(4) Laundryperson Grade II shall mean an 
employee appointed as such to operate all the 
machines as defined in Grade I in addition to tunnel 
washers and wash extractors over 136.2 kilos dry 
weight capacity, and may be employed on the first 
stage of the sorting belt. 

(5) Press Operator Grade I shall mean any 
employee operating automatic or manual laundry 
press. 

(6) Press Operator Grade II shall mean any 
employee engaged to operate all types of pressing 
and finishing equipment. 

(7) Machinist shall mean any employee engaged 
to repair or carry out alterations to linen or 
uniforms, including the operation of patching and 
marking machines and the cutting of condemned 
linen. 

(8) Dry Cleaner Presser is an employee employed 
pressing articles that have been dry cleaned which 
included distillation, filtration and pre-spotting 
techniques. 

(9) Casual employee means an employee engaged 
for a period of less than one week. 

(10) Accrued Day(s) Off shall mean the paid 
day(s) off accruing to an employee resulting from an 
entitlement to the 38 hour week as prescribed in 
Clause 6.—Hours of this award. 

2. Clause 29.—Wages: Delete this clause and insert in 
lieu the following: 

29.—Wages. 
(1) The minimum rate of wage per week payable 

under this award shall be as follows: 
Classification: $ p.w. 
(a) Foreperson — 

Grade I 
First year of employment 334.90 
Second year of employment 339.40 
Third year of employment and 
thereafter 343.30 
Grade II 
First year of employment 351.00 
Second year of employment 355.70 
Third year of employment and 
thereafter 359.50 

Grade III 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Grade IV 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Laundryperson Grade I — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Laundryperson Grade II — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Laundryperson — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Driver of motor vehicle — 
Under 1.2 tonnes capacity 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Exceeding 1.2 tonnes capacity 
but not exceeding three tonnes 
capacity 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Exceeding three tonnes but 
under six tonnes capacity 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Gardener — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 
Security Person — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

379.20 
383.80 

387.80 

395.40 
400.00 

403.80 

302.80 
307.20 

311.10 

310.50 
314.80 

318.50 

298.10 
302.30 

305.90 

321.50 
324.90 

328.60 

324.60 
327.90 

331.20 

328.10 
331.30 

334.50 

307.00 
310.90 

314.20 

303.20 
306.80 

310.00 
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(h) Storeperson — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(i) Press Operator Class I — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(j) Press Operator Class 11 — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(k) Machinist — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(1) Cook — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(m) Tradesperson Cook — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(n) Dry Cleaner — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(o) Spotter Dry Cleaner — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(p) Dry Cleaner Presser — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

(q) Cutter — 
First year of employment 
Second year of employment 
Third year of employment and 
thereafter 

315.80 
319.30 

322.40 

300.70 
304.70 

308.30 

308.30 
312.50 

315.90 

304.10 
308.20 

314.30 
318.60 

365.90 
371.90 

376.30 

319.90 
323.50 

304.10 
308.20 

311.80 

320.00 
323.70 

327.20 

332.30 
336.00 

339.40 

(2) Junior Employees 
(a) Junior employees may be engaged in the 

following sections: 
Sewing section 
Dry cleaning section 
Inspection/Marking section 
Personal/Special section of despatch 
Emptying linen into fixtures in despatch 
Vibra steamer section 
Press section 
Blanket and towel section 
Racking smalls on ironers section 
Wet shake section 
Dry fold section 
Canteen section 
Weighing out section 
Classifying clean uniforms in despatch 
Junior employees engaged in the above 
sections shall be paid the prescribed per- 

employee in their first year of employment 
doing the same class of work. 

% 
Under 17 years of age 60 
Under 18 years o f age 7 0 
Under 19 years of age 85 
At 19 years of age 100 

(b) Any junior employee engaged in any 
classification, other than those described 
in paragraph (a) hereof shall be paid adult 
rates of pay. 

(3) Casual Employees: Casual employees shall be 
paid at the rate of 20 per cent in addition to the rates 
herein prescribed. 

(4) Leading Hands: Any employee who is placed 
in charge for not less than one day of: 

(a) not less than three and not more than 10 
other employees shall be paid at the rate of 
$14.20 per week extra; 

(b) more than 10 and not more than 20 other 
employees shall be paid at the rate of 
$21.80 per week extra; 

(c) more than 20 other employees shall be paid 
at the rate of $28.10 per week extra. 

(5) When a classification is graded, the initial 
gradings and/or subsequent promotion within the 
grades shall be at the discretion of the employer. 

(6) The hourly rate shall be calculated by dividing 
the weekly rate herein expressed by 38. 

(7) An employee shall be paid for Accrued Day(s) 
Off at the rate, including shift work penalties, at 
which it was accumulated. 

HOSPITAL SALARIED OFFICERS. 
Award No. 39 of 1968. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 8 of 1987. 

Between Royal Perth Hospital and Others, Applicants 
and Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Respond- 
ent. 

Order. 
HAVING heard Mr J.F. Flood on behalf of the 
Applicants and Mr D.P. Hill on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent and 
subject to the transitional arrangements published in the 
Public Service Notices of 26 November 1986, hereby 
orders — 

That the Hospital Salaried Officers Award 1968, 
No. 39 of 1968, as amended and consolidated, be 
further amended in accordance with the following 
schedule with effect on and from 1 December 1986. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) G.L.FIELDING, 
[L.S.l Commissioner. 
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Schedule. 
Clause 20.—Motor Vehicle Allowances: Delete this 

clause and insert in lieu thereof: 
20.—Motor Vehicle Allowances. 

(1) Allowance for Workers Required to Supply 
and Maintain a Vehicle as a Term of Employment. 

(a) A worker who is required to supply and 
maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of 
an allowance provided by subclause (5) 
shall be reimbursed monthly in accordance 
with the appropriate rates set out in 
subclause (7) for journeys travelled on 
official business and approved by the 
employer or an authorised worker. 

(b) A worker who is reimbursed under the 
provisions of subclause (l)(a) will also be 
subject to the following conditions. 

(i) For the purpose of subclause (l)(a) 
a worker shall be reimbursed with 
the appropriate rates set out in 
subclause (7) for the distance 
travelled from the worker's 
residence to the place of duty and 
for the return distance travelled 
from place of duty to residence 
except on a day where the worker 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on 
official business during the day. 

(ii) Where a worker, in the course of a 
journey, travels through two or 
more separate areas, reimburse- 
ment shall be made at the 
appropriate rate applicable to each 
of the areas traversed as set out in 
subclause (7). 

(iii) Where a worker does not travel in 
excess of 4 000 kilometres in a year 
an allowance calculated by multi- 
plying the appropriate rate per 
kilometre by the difference 
between the actual distance 
travelled and 4 000 kilometres shall 
be paid to the worker provided that 
where the worker has less than 12 
months' qualifying service in the 
year then the 4 000 kilometre 
distance will be reduced on a pro 
rata basis and the allowance 
calculated accordingly. 

(iv) Where a part-time worker is eligible 
for the payment of an allowance 
under (iii) above such allowance 
shall be calculated on the 
proportion of total hours worked 
in that year by the worker to the 
annual standard hours had the 
worker been employed on a full- 

- time basis for the year. 
(v) A worker who is required to supply 

and maintain a motor vehicle for 
use on official business is excused 
from this obligation in the event of 
the worker's vehicle being stolen, 
consumed by fire, or suffering 
major and unforeseen mechanical 
breakdown or accident, in which 
case all entitlement to reimburse- 
ment ceases while the worker is 
unable to provide the motor vehicle 
or a replacement. 

(vi) It shall be open to the employer or 
his representative to elect to waive 
the requirement that a worker 

supply and maintain a motor 
vehicle for use on official business, 
but three months' written notice of 
the intention so to do shall be given 
to the worker concerned. 

(2) Allowance for Workers Relieving Workers 
Subject to subclause (1). 

(a) A worker not required to supply and 
maintain a motor vehicle as a term of 
employment who is required to relieve a 
worker required to supply and maintain a 
motor vehicle as a term of employment 
shall be reimbursed all expenses incurred 
in accordance with the appropriate rates 
set out in subclause (7) for all journeys 
travelled on official business and approved 
by the employer or an authorised worker 
where the worker is required to use his/her 
vehicle on official business whilst carrying 
out the relief duties. 

(b) For the purposes of subclause (2)(a) a 
worker shall be reimbursed all expenses 
incurred in accordance with the 
appropriate rates set out in subclause (7) 
for the distance travelled from the 
worker's residence to place of duty and the 
return distance travelled from place of 
duty to residence except on day where the 
worker travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(c) Where a worker, in the course of a journey 
travels through two or more separate 
areas, reimbursement shall be made at the 
appropriate rate applicable to each of the 
areas traversed as set out in subclause (7). 

(d) For the purposes of this subclause the 
allowance provided in subclause (l)(b), 
(iii) and (iv) shall not apply. 

(3) Allowance for Other Workers Using Vehicle 
on Official Business. 

(a) A worker who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
employer or an authorised worker 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by subclause (5) shall, for 
journeys travelled on official business 
approved by the employer or an 
authorised worker be reimbursed all 
expenses incurred in accordance with the 
appropriate rates set out in subclauses (8) 
and (9). 

(b) For the purpose of subclause (3)(a) a 
worker shall not be entitled to reimburse- 
ment for any expenses incurred in respect 
to the distance between the worker's 
residence and headquarters and the return 
distance from headquarters to residence. 

(c) Where a worker in the course of a journey 
travels through two or more separate 
areas, reimbursement shall be m;ade at the 
appropriate rate applicable to each of the 
areas traversed as set out in subclause (8). 

(4) Allowance for Towing Employer's Caravan 
or Trailer: In the cases where workers are required 
to tow employer's caravans on official business, the 
additional rate shall be three cents per kilometre. 
When an employer's trailer is towed on official 
business the additional rate shall be two cents per 
kilometre. 
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(5) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement 
of costs for motor vehicles or any other conveyance 
belonging to a worker. 

(6) Increase of Inadequate Rates: The employer 
may increase the rates prescribed by this subclause 
in any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor 
Car. 

Engine Displacement 
Area in Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc and 

-2600cc Under 
Metropolitan Area 

First 4 000 km 58.3 52.4 42.3 
Over 4 000-8 000 km 25.9 23.2 19.5 
Over 8 000-16 000 km 15.1 13.5 11.9 
Over 16 000 km 19.5 18.0 14.3 

South West Land Division 
First 4 000 km 59.5 53.6 43.4 
Over 4 000-8 000 km 26.5 23.8 20.0 
Over 8 000-16 000 km 15.5 13.8 12.2 
Over 16 000 km 19.8 18.3 14.6 

North of 23.5° South Latitude 
First 4 000 km 66.0 58.9 48.5 
Over 4 000-8 000 km 28.9 25.8 21.9 
Over 8 000-16 000 km 16.6 14.7 13.0 
Over 16,0(K) km 17.9 16.4 13.4 

Rest of the State 
First 4 000 km 61.4 55.4 44.7 
Over 4 000-8 000 km 27.4 24.6 20.6 
Over 8 000-16 000 km 16.1 14.3 12.6 
Over 16 000 km 18.9 17.4 14.1 
(8) Voluntary Use of a Motor Car. 

Engine Displacement 
Area and Details (in cubic centimentres) 

Over Over 1600cc 
Rate per kilometre 2600cc 160Qcc and 

-2600cc Under 
Metropolitan Area 28.6 25.6 21.4 
South West Land Division29.3 26.2 21.9 
North of 23.5° South 
Latitude 32.0 28.5 24.1 
Rest of the State 30.2 27.2 22.6 

(9) Voluntary Use of a Motor Cycle. 
Distance Travelled During a Rate 
Year on Official Business c/km 
Rate per kilometre 10 

(10) In this clause the following expressions shall 
have the following meanings:— 

(a) "A year" means 12 months commencing 
on the first day of luly and ending on 30 
lune next following. 

(b) "South West Land Division" means the 
South West Land Division as defined by 
section 28 of the Land Act 1933-1971, 
excluding the area contained within the 
Metropolitan Area. 

(c) "Rest of the State" means that area south 
of 23.5 degrees south latitude, excluding 
the Metropolitan Area and the South West 
Land Division. 

(d) "Term of Employment" means a 
requirement made known to the worker at 
the time of applying for the position by 
way of publication in the advertisement 
for the position, written advice to the 
worker contained in the offer for the 
position or oral communication at inter- 
view by an interviewing worker and such 
requirement is accepted by the worker 
either in writing or oraEy. 

(11) The allowances in this clause shaU be varied 
in accordance with any movement in the allowances 
in the Public Service Motor "Vehicle Allowances 
Consolidation Award 1986, No. 13 of 1976. 

HOSPITAL WORKERS (CLEANING 
CONTRACTORS — PRIVATE HOSPITALS). 

Award No. 2 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 87 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Powerclean, Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Cleaning Contractors 
— Private Hospitals) Award 1978 No. 2 of 1977 as 
varied, consolidated and varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

I.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequent: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 16A.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions pubhshed in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 
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HOSPITAL WORKERS 
(Cleaning Contractors — Private Hospitals). 

Award No. 2 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 148 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Powerclean, 
Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Workers (Cleaning Contractors 
— Private Hospitals) Award 1978 No. 2 of 1977 as 
varied, consolidated and varied, be further varied in 
accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 14.—Record: Immediately after subclause (4) 

of this clause add the following: 
(5) In addition to the foregoing, the employer 

shall maintain for the duration of the employees 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 

HOSPITAL WORKERS 
(Cleaning Contractors Private Hospitals). 

Award No. 2 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 902 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Powerclean, 
Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Workers (Cleaning Contractors 
— Private Hospitals) Award 1978 No. 2 of 1977 as 
varied, consolidated and varied, be further varied in 

accordance with the following Schedule and that 
such variation shall have effect as and from the 
beginning of the first pay period commencing on or 
after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 23.—Fares, Travelling Time and Transport: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 16Q0cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 
Over 8000 kilometres 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 
Over 8000 kilometres 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

HOSPITAL WORKERS 
(Hostel Domestics). 

Award No. 19 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 896 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Braemar Presbyterian 
Home for the Aged and Others, Respondents. 
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Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Workers (Hostel Domestics) 
Award No. 19 of 1977 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Hostel Domestics) 
Award 1978 No. 19 of 1977 as varied, consolidated 
and varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 30.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 1600cc 1600cc 
2600cc -260Qcc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 
Over 8000 kilometres 21.6 
South West Land 
Division: 
First 8000 kilometres 33.9 
Over 8000 kilometres 22.1 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

HOSPITAL WORKERS 
(HOSTEL DOMESTICS). 

Award No. 19 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 149 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Braemar Presbyterian Home 
for the Aged and Others, Respondents. 

Schedule. 
1. Clause 14.—Record: Immediately after subclause 

(4) of this clause add the following: 
(5) In addition to the foregoing, the employer 

shall maintain for the duration of the employees 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 

HOSPITAL WORKERS 
(HOSTEL DOMESTICS). 

Award No. 19 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 82 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Braemar Presbyterian Home 
for the Aged and Other, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Hostel Domestics) 
Award 1978 No. 19 of 1977 as varied, consolidated 
and varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 
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Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses (4) and (5) as (5) and (6): 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 16A.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

HOSPITAL WORKERS 
(HOSTEL SUPERVISORS). 

Award No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 84 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & MisceUaneous WA 
Branch, Applicant and Braemar Presbyterian Home 
for the Aged and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Hostel Supervisors) 
Award No. 6 of 1978 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequently: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 

subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 11A.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1-4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

HOSPITAL WORKERS 
(HOSTEL SUPERVISORS). 

Award No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 150 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and Braemar Presbyterian Home 
for the Aged and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Hospital Workers (Hostel Supervisors) 
Award No. 6 of 1978 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Time and Wages Record: Immediately 

after subclause (4) of this clause add the following: 
(5) In addition to the foregoing, the employer 

shall maintain for the duration of the employees' 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 
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HOSPITAL WORKERS 
(Hostel Supervisors). 
Award No. 6 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 895 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Braemar Presbyterian 
Home for the Aged and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Hospital Workers (Hostel Supervisors) 
Award No. 6 of 1978 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 18.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 1600cc 1600cc 
2600cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 19.7 16.8 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty Limited). 

Award No. 15 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1258 of 1986. 

Between Hamersley Iron Pty Limited, Applicant and 
Australian Workers' Union, West Australian 
Branch, Respondent. 

Order. 
WHEREAS Hamersley Iron Pty Limited and the 
Australian Workers' Union, West Australian Branch are 
parties to the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985; 
and whereas Hamersley Iron Pty Limited filed an 
application to amend the aforementioned Award, being 
No. 1258 of 1986; and whereas a Conference was con- 
vened pursuant to section 32 of the Industrial Relations 
Act 1979on the 10th day of December 1986; and whereas 
Hamersley Iron Pty Limited and the Australian 
Workers' Union, West Australian Branch advised the 
Commission at the aforementioned Conference that they 
had reached agreement regarding the aforementioned 
application for Award amendment; now therefore, I, the 
undersigned, pursuant to the powers conferred on me by 
the Industrial Relations Act 1979 hereby order — 

That the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award No. 15 of 1985 
be varied by the addition to the said Award of the 
schedule annexed hereto and entitled: 

Hamersley Iron Pty Limited (Tom Price — Mine 
Production) AWU Multi-Skilling Arrangements, 
and that such variation shall have effect on and 
from the 14th day of December 1986. 

Dated at Perth this 12th day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
Hamersley Iron (Tom Price — Mine Production) 

AWU Multi-Skilling Arrangements. 
Part 1. 

1.—Preface. 
This schedule documents the arrangements agreed 

between the Australian Workers' Union, employees at 
Tom Price and Hamersley Iron Pty Limited to 
implement a six month trial of multi-skilling in the Mine 
Production Department at Tom Price. 

The objective of multi-skilling is to provide a trained, 
flexible and efficient workforce to reasonably and 
effectively meet the Company's operational needs and at 
the same time provide employees with work and a work 
environment which is satisfying to the employee and the 
Company. 

This schedule also represents the mutual commitment 
of the employees concerned, their union and the 
Company to achieving the objectives of multi-skilling 
during a trial period of not less than six months. 

The multi-skilling arrangements set out herein flow on 
from the joint AWU-Company review of the Mixed 
Functions provisions which were newly established in the 
1985 award. This schedule represents the result of 
discussion between employees and their representatives, 
the union and the Company over an extended period. 

This schedule supplements the Iron Ore Production 
and Processing (Hamersley Iron Pty Limited) Award 
No. 15 of 1985. 
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2.—Title. 
This schedule shall be known as the Hamersley Iron 

(Tom Price — Mine Production) AWU Multi-Skilling 
Arrangements Schedule. 

3.—Application. 
This schedule will apply to employees employed in the 

Mine Production Department at Tom Price and 
classified as Mineworker Level 6 to 1 and in lieu of the 
following classifications in Award No. 15 of 1985, viz: 

Quarry and Plant Labourer 
Mine and Plant Sampler 
Blast Crewman 
Chainman Grade II 
Chainman Grade I 
Survey Instrument Hand Grade II 
Tractor, PEL, Scraper and Dozer Operators — 

more than 15 and up to 50 BHP 
Powder Monkey 
Motor Vehicle Driver — more than five and up to 

10 tons capacity 
Survey Instrument Hand Grade I 
Machine Drillman Grade II 
Tractor, PEL, Scraper, Grader and Dozer Operators 

— more than 50 and up to 100 BHP 
Ore and Mullock Truck Operator — up to 50 tons 

capacity 
Motor Vehicle Driver — more than 10 tons capacity 
Tractor Operator 100 to 250 BHP 
Primary Crusher Operator 
Machine Drillman, qualified but not yet appointed 

to Grade I 
Explosives Truck Operator 
No. 2 Primary Crusher Operator, Tom Price 
Motor Vehicle Driver — appointed as such and 

employed as the driver/operator of a self load- 
ing vehicle (HIAB) of plus eight tons capacity 
provided he is then employed on a major and 
substantial basis on that work each week 

Fuel Truck Operator more than 10 tons capacity 
Water Truck or articulated Truck Operator more 

than 10 tons capacity 
Ore and Mullock Truck Operator — more than 50 

and up to 190 tons capacity 
Machine Drillman Grade I 
Mine Grader Operator — if appointed as such and 

then irrespective of the BHP of the equipment 
Senior Powder Monkey 
ANFO Mobile Equipment Operator 
Tractor, FEL, Scraper, Grader and Dozer Operator 

— more than 250 and up to 500 BHP 
Nitrate Shed Attendant — Tom Price 
Machinery Float Operator 
Ore and Mullock Truck Operator more than 190 

tons and up to 250 tons capacity 
Tractor, FEL, Scraper, Grader and Dozer Operator 

— more than 500 BHP 
Mobile Equipment Plant Operator (ie an operator 

employed within the mining operations who 
has been passed by the Company as competent 
to operate the range of heavy duty mobile 
equipment, irrespective of BHP and at least 
including Dozers, Scrapers, Grader and Front 
End Loaders) 

Senior Driller (as defined) appointed as such 
Explosives Technician 

4.—Definitions. 
In lieu of Clause 3 of Award No. 15 of 1985, the 

following definitions will apply: 
"Mineworker 6" means an employee who is 

classified as such and who is employed within the 
Mine Production Department at Tom Price who, 
whilst undergoing induction to mine safety pro- 
cedures, operating practices and basic skill training 
has not been passed as having attained a defined 
Activity. 

"Mineworker 5" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has been passed as competent in "Hauling". 

"Mineworker 4" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has established competence by passing the 
prescribed tests in "Hauling" and one of the 
following Activities: 

"Blasting Support" 
"Explosive Handling" 
"Drill Offsiding" 
"Secondary Drilling" 
"Minor Drilling" 
"Crushing" 
"Loading" 
"Shift Support" 
"Mine Support" 
"Grading" 
"Dozer Maintenance" 
"Dozer Construction" 
"Technical Support" 
"Training" (subject also to a minimum of 12 
months experience in the nominated activity) 

"Mineworker 3" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has established competence by passing the pre- 
scribed tests in "Hauling" and two other Activities, 
one of which may be as follows: 

"Primary Drilling" 
"Crusher Specialisation" 
"Technical Specialisation" 

"Mineworker 2" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has established competence by passing the 
prescribed tests in "Hauling" and three other 
Activities one of which may be "Blasting 
Specialisation". 

Of the four Activities required not more than two 
of the following may be counted for the purpose of 
reclassification: 

"Blasting Support" 
"Drill Offsiding" 
"Technical Support" 

"Mineworker 1" means an employee who is 
classified as such and who is employed within the 
Mine Production Department at Tom Price and 
who has established competence by passing the 
prescribed tests in "Hauling" and four other 
Activities, one of which may be "Drill Specialisa- 
tion" or "Machinery Specialisation". 

Of the five Activities required not more than two 
of the following may be counted for the purpose of 
reclassification: 

"Blasting Support" 
"Drill Offsiding" 
"Technical Support" 

5.—Term. 
(a) This schedule shall come into force for a period of 

not less than six months from the 14th day of December 
1986 and shall continue in force unless it is amended or 
replaced by the Western Australian Industrial Relations 
Commission. 

(b) One month before the end of the trial period a 
Joint Review Committee consisting of three Employee 
representatives, one of whom will be a full-time official 
of the AWU, and three Company representatives, one of 
whom will be the Manager, Mine Production, will meet 
to review the operation of the multi-skilling trial and 
report thereon. 
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The Joint Review Committee's report will be made 
available to the parties to this schedule prior to the end of 
the trial period. 

(c) (i) Liberty is allowed to either the union or the 
Company to apply to the Industrial Commis- 
sion and to seek to vary or cancel the provisions 
of this schedule provided that no such liberty 
may be exercised within six months from the 
commencement of the schedule. 

(ii) Should either party exercise the foregoing 
liberty then the provisions of the schedule will 
continue to apply until such time as the 
Industrial Relations Commission authorises 
any amendment. 

(iii) The exercise of this liberty is not intended to 
infer that either party will seek to revert to the 
former award but neither will they be denied 
doing so by submissions to the Commission. 

6.—Non-Application of Provisions of Award 
No. 15 of 1985. 

(a) The following specific provisions of Award No. 15 
of 1985 shall have no application in respect of employees 
classified and employed within the Mine Production 
Department at Tom Price as Mineworker 6 to 
Mineworker 1. 

Division 1 Part 1 
• Clause 3 subclause (2) 
• Clause 7 subclause (11) 
• Clause 8 
• Clause 22 subclauses (12) (a) and (12) (b) 
• Clause 32 

(b) Any other provision of Award No. 15 of 1985 
which is inconsistent with this schedule will have no 
application in respect of employees classified and 
employed as Mineworker 6 to Mineworker 1. 

7.—Wages. 
In lieu of subclause (3) of Clause 32 of Award No. 15 

of 1985 the following will apply: 
Pay Period 

Commencing 
On or After 

1/7/86 

Mineworker 6 
Mineworker 5 
Mineworker 4 
Mineworker 3 
Mineworker 2 
Mineworker 1 

299.70 
322.00 
344.50 
348.70 
352.80 
359.80 

8.—Changeover to Multi-Skilling Classifications. 
(a) Each employee employed in the Mine Production 

Department, Tom Price will be reclassified to a Mine- 
worker classification upon the commencement of the 
trial period. 

The Mineworker level to which an employee is 
reclassified will depend on the Activities in which that 
employee is deemed to be competent by the fact of either 
having previously passed the appropriate post-test or 
being assessed at an equivalent standard or by being 
deemed by the Company to be at an equivalent standard. 

(b) An employee who at the commencement of this 
schedule is identified by the Company as requiring 
training in order to establish proficiency to perform 
specific work will be included in an appropriate training 
module or programme. 

9.—Non-Reduction of Existing Wage. 
If at the commencement of this schedule the wage rate 

of the Mineworker level to which an employee is 
reclassified is lower than the wage rate of that employee's 
previous classification under Clause 32 of Award No. 15 
of 1985, the employee will be entitled to retain the higher 
wage rate. 

10.—Progression Through Multi-Skilling Structure. 
(a) An employee on recruitment and/or on initial 

employment within the Mine Production Department at 
Tom Price is classified as a Mineworker 6. While he is so 
classified he will be trained in basic skills, safety 
procedure and in the Activity of "Hauling". When he is 
tested and passed as competent in "Hauling" he will be 
reclassified to Mineworker 5. 

(b) The Company will provide training programmes in 
the respective skills according to its operational needs. 
Allocation of training will usually be in accordance with 
an employee's preferences and the availability of the 
particular training programmes selected and also having 
regard for a reasonable balance of numbers at any time. 

(c) An employee must be passed as competent in two 
recognised Activities, one of which, for new employees, 
will be the mandatory Activity of "Hauling" before 
reclassification to a Mineworker 4 can occur. 

(d) An employee must be passed as competent in three 
recognised Activities, one of which, for new employees, 
will be the mandatory Activity of "Hauling" before 
reclassification as a Mineworker 3. 

(e) An employee must be passed as competent in four 
recognised Activities, one of which, for new employees, 
will be the mandatory Activity of "Hauling", before 
reclassification as a Mineworker 2. 

(f) An employee must be passed as competent in five 
recognised Activities, one of which, for new employees, 
will be the mandatory Activity of "Hauling", before 
reclassification as a Mineworker 1. 

11.—Activities, 
(a) Mandatory Pre-requisite Activity 

Remarks 
Hauling New employees' pre-requisite for 

classification as MW 5 and all 
successive Mineworker levels. 

(b) Independent Activities 
Mine Support 
Shift Support 
Loading 
Minor Drilling 

(c) First Stage Streamed Activities 
Blasting Support 
Explosive 
Handling 
Drill Offsiding 
Secondary 
Drilling 
Crushing In addition to being available as an 
Grading independent Activity each is a pre- 
„ requisite to another specified 
r,0?6'- Activity. Maintenance 1 

Dozer 
Construction 
Technical Support 

(d) Second Stage Streamed Activities 
Remarks 

Primary Drilling 

Crusher 
Specialisation 

Technical 
Specialisation 

This Activity may be obtained by an 
employee to move to a Mineworker 
3 (or higher level) if he has 
previously acquired "Drill 
Offsiding". 
This Activity may be obtained by an 
employee to move to a Mineworker 
3 (or higher level) if he has 
previously acquired "Crushing". 
This Activity may be obtained by an 
employee to move to a Mineworker 
3 (or higher level) if he has 
previously acquired "Technical 
Support". 
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(e) Third Stage Streamed Activity 
Blasting This Activity may be obtained by an 
Specialisation employee to move to a Mineworker 

2 (or higher level) if he has 
previously acquired "Blasting 
Support" and "Explosives 
Handling". 

(f) Fourth Stage Streamed Activities 
Machinery This Activity may be obtained by an 
Specialisation employee if he has previously 

acquired "Dozer Maintenance", 
"Dozer Construction" and 
"Grading". 

Drill This Activity may be obtained by an 
Specialisation employee if he has previously 

acquired "Drill Offsiding", 
"Primary Drilling" and "Secondary 
Drilling" (or "Minor Drilling"). 

(g) Special Independent Activity 
Training This Activity may be obtained by an 

employee who has a minimum of 
one year's operating experience in 
the Mine Production Department at 
Tom Price in a designated Activity 
and after successful completion of 
strict assessment testing. 

12.—Availability of Activities. 
(a) Each Activity will fall within one of the respective 

following categories: 
(i) Mandatory Pre-requisite Activity. 
(ii) Independent Activities. 
(iii) First Stage Streamed Activities. 
(iv) Second Stage Streamed Activities. 
(v) Third Stage Streamed Activities. 
(vi) Fourth Stage Streamed Activities. 
(vii) Special Independent Activity (Training). 

(b) Subject always to having been passed as competent 
in "Hauling", a new employee's expression of 
preference/choice for training and testing is constrained 
as set out hereunder. 

(i) Independent and First Stage Streamed 
Activities are open to all employees in the Mine 
Production Department. 

(ii) Second Stage Streamed Activities are open only 
to employees who have been passed as compe- 
tent in the relevant First Stage of that stream. 

(iii) Third Stage Streamed Activities are open only 
to employees who have been passed as compe- 
tent in the two relevant pre-requisite Activities. 

(iv) Fourth Stage Streamed Activities are open only 
to employees who have been passed as compe- 
tent in the three relevant pre-requisite 
Activities. 

(v) The Activity of "Training" is open to 
employees who have a minimum of 12 months' 
operating experience in a particular activity 
within the Mine Production Department. 

(c) Training programmes and places on those 
programmes will be made available by the Company 
according to its current and future operational needs 
having regard for the skills profile of the workforce as 
well as the need to satisfy the criteria elsewhere stated in 
respect of the multi-skilling scheme. 

Part 2: Guidelines. 

1.—Guidelines. 
(a) The guidelines may be reviewed by decision of a 

majority of employee members of the Committee and the 
Company nominees and may be amended by decision of 
a majority of employee representatives of the Committee 
and the Company nominees. 

(b) In the event that there is disagreement between the 
Company representative/s on one hand and the majority 
of employee representatives on the other hand, as to any 
proposed amendment to the guidelines, then the matter 
shall be referred to the General Manager. 

(c) In any event there shall be no change to these 
Guidelines without the authority of the General 
Manager. 

2.—Training. 
(a) The Company has established a training 

programme for each nominated Activity. 
A training programme consists of a number of 

modules each of which deals with a discrete section of the 
overall Activity covered by the complete programme. 

(b) Training may take the form of classroom instruc- 
tion, simulated on-the-job instruction, actual on-the-job 
instruction or any combination of these methods. 

(c) Subject to then being competent to do so, a wages 
and/or a staff employee may be utilised to provide 
training or assistance to training. Training resources 
from suppliers may also be utilised. 

(d) Notwithstanding utilisation and employment on 
various activities which require at least partial use of 
skills covered by the training programme, an employee 
whilst undergoing training is not entitled to any increase 
in remuneration by way of additional wage or allowance. 

(e) An employee who is engaged on instruction or 
training other employees is not entitled to any increased 
remuneration by way of additional wage or allowance. 

(f) An employee who successfully completes the post 
test and who is then re-classified to a higher Mineworker 
level will be retrospectively paid the new wage rate for the 
approved period of time to achieve the reclassification. 

3.—Training and Assessment. 
(a) Selection for Training: Training programmes and 

places on those programmes will be made available by 
the Company according to its current and future 
operational needs having regard for the skills profile of 
the workforce as well as the need to satisfy the criteria 
elsewhere stated in respect of the multi-skilling scheme. 

Employees will be selected by the Company for pre- 
test and if suitable, for a training programme according 
to the following guideline criteria: 

(i) Employee's stated preferences. 
(ii) Experience and availability of employee if 

operational needs so dictate. 
(iii) Seniority as measured by the length of 

continuous service with the respective shift 
panel. 

(iv) Previous training undertaken whether success- 
ful or otherwise. 

(v) The achievement of an acceptable level of 
proficiency from previous training. 

(vi) Necessary pre-requisite qualification. 
(b) Assessment: The assessment of an employee may 

take one or more of the following forms: 
(i) Pre-test: A pre-test is fundamentally a test to 

determine an employee's aptitude to undertake 
a training programme in respect of a nominated 
Activity. The pre-test is conducted by the 
Company and may take the form of a practical, 
oral or written test or some combination of 
these. 

(ii) Post-test: The post-test is designed to compre- 
hensively test the employee's competence to 
perform various activities utilising skills 
deemed to be the minimum necessary for the 
safe and efficient performance of work within 
the ambit of the overall Activity as listed in 
Clause 7 of Part 2 of this schedule. 
An employee is also required to complete the 
post-test before undertaking the training pro- 
gramme in order to establish whether there may 
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be exemptions from any of the modules which 
constitute the training programme. 

(iii) Assessment test: An assessment test is an on- 
the-job practical test usually conducted to 
determine whether specific module training is 
required. 

(iv) Progress Test/Progress Assessments: Progress 
tests or assessments are carried out during the 
course of modular training towards the attain- 
ment of a particular Activity. Such testing will 
take place after the completion of each module 
but may also be carried out to assess progress 
during a particular module. 

(c) Test Standards: The standard of pre and post 
testing will be subject to the monitoring of the Multi- 
Skilling Committee. The Committee is able to make 
recommendations thereon to the Company. 

The Company will determine the composition of the 
respective pre-tests and post-tests as also the progress 
and assessment tests. 

The pass level at a post-test will be as fixed by the 
Company. 

(d) Operator's Record of Training and Experience: 
Mine Production employees will each be issued with an 
"Operator's Record of Training and Experience" 
booklet which will be the employee's endorsed record of 
skills attained, courses attended and other relevant work 
experiences whilst employed within the Mine Production 
Department. 

(e) Retraining: An employee who fails to make satis- 
factory progress during a training programme module 
for a recognised Activity may, on the recommendation 
of the trainer or the testing officer, and at the discretion 
of the Company, be provided with appropriate 
retraining. 

An employee who does not achieve the required 
standard of pass in a post-test at the conclusion of a 
training programme for a recognised Activity may, on 
the recommendation of a trainer or the testing officer, 
and at the discretion of the Company, be provided with 
appropriate retraining. 

An employee's failure to pass the post-test of a 
recognised Activity at the second attempt will usually 
disqualify him from further opportunity to undertake 
training in that skill. 

4.—The Multi-Skilling Committee. 
(a) The Committee is the appointed group which is 

representative of employees on each of the shift panels, 
day work employees and Mine Production supervision 
and Departmental management. 

The role of the Committee is to monitor and scrutinise 
the operation of multi-skilling and make appropriate 
recommendations to management relating to the applica- 
tion of the Guidelines or other aspects of multi-skilling. 

The Committee will also assess (but not determine) 
appeals by employees in respect of non-selection for 
training, unfavourable assessment or refusal of 
particular training and make recommendations to 
management accordingly. 

(b) The Committee shall consist of: 
(i) at least one but not more than two representa- 

tives of Mine Production employees from each 
shift panel; 

(ii) one day-work representative of day-work Mine 
Production employees; 

(iii) one or more Company representatives as 
designated by the Manager, Mine Production. 

There shall also be a maximum of two proxy repre- 
sentatives for each shift panel and one proxy representa- 
tive for day-work. The Company is entitled to nominate 
proxies in respect of each of its representatives. 

Within the constraints set out above, representation of 
the respective work groups is at the sole discretion of the 
54421—6 

particular group i.e. Company or employees as the case 
may be. 

(c) Generally the role of the Committee is to: 
(i) Monitor the syllabus content of training 

modules to check that a satisfactory standard is 
maintained. 

(ii) Monitor test procedures in respect of 
objectivity and impartiality. 

(iii) Monitor work rotation arrangements to assess 
effectiveness and equity. 

(iv) Assess training appeals. 
(v) Make appropriate recommendations to 

management in respect of (i) to (iv) above. 
(d) The Committee will formulate its own procedures 

for governing: 
(i) The election and term of office of employee 

representatives and proxies. 
(ii) The election of a Chairman and Secretary from 

within the membership of the Committee. 
(iii) The convening and conduct of meetings, 

together with the formulation of an agenda for 
each meeting. 

(e) (i) The attendance of at least one Company repre- 
sentative is an essential pre-requisite to 
establish a quorum. 

(ii) Attendance at meetings of the Committee by 
accredited employee representatives (or proxies 
in the absence of a relevant employee repre- 
sentative) who are off-duty at the time of the 
meeting will be paid for the time involved at 
ordinary time rates, excluding disability and 
shift allowance. 

5.—Utilisation/Rotating: Upkeep of Skills. 
To optimise the benefits from multi-skilling it is 

desirable that employees be given the opportunity to put 
acquired skills into practice on related activities within a 
given time frame. 

Each employee will be rostered to perform work 
related to the Activities in which he has been assessed as 
competent. This is a necessary pre-requisite to the 
retention of skill levels. 

An employee who has not had work experience on 
Activities in which he is qualified for a period exceeding 
12 months may seek, or may be required by the Company 
to undertake, relevant refresher training in one or more 
of the module components which make up the training 
programme in respect of that Activity. 

Any employee who refuses to undergo training 
required for the purpose of skills retention may be 
reclassified to a lower Mineworker level. 

The rostering and allocation of work to employees will 
have regard for the following criteria: 

(i) The most effective utilisation of available 
skilled manpower resources. 

(ii) Effective utilisation of each employee on any of 
the Activities in which he is competent. 

(iii) Progression opportunity from one Mineworker 
level to another. 

(iv) Equitable allocation of work between 
employees of similar Activity attainment. 

(v) Planning to allow acquisition of additional 
skills by training. 

(vi) The need to ensure exposure to work activity 
related to all of the skills held by an employee 
for the specific purpose of skill retention. 

6.—Overtime. 
It is recognised and understood that those employed 

under the multi-skilling arrangements will be more 
flexible and better able to take advantage of particular 
overtime opportunities. This will be increasingly the case 
as an employee progresses to the higher Mineworker 
levels. 
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7.—Table of Activities and Tasks. 
This listing of equipment used and primary operating 

skills/tasks is indicative of typical work on which the 
employee, who possesses the relevant skills, will be 
utilised. New equipment and/or tasks and Activities may 
be included from time to time. 

ACTIVITY 
Name Pre-requisites Typical Primary Operating 

Equipment Requirements and Tasks 
• Pit Permit • Lectra 
• "B" Class Licence • WAB< 
• 1st Aid Certificate 120B 
• Full knowledge of • Other 
Pit environment 

2. Crushing • Hauling 

3. Grading • Hauling 

4. Loading • Hauling 

5. Dozer 
Maintenance 

6. Dozer « 
Construction 

7. Technical 
Support 

• Lectra Haul* Operation of Haul Truck in 
• WABCO all waste and crusher feed 
120B cycles. 
• Other • Ability and knowledge to 

safely perform crusher cleaning. 
• Ability and knowledge to 
safely handle and move cable. 
• Correct radio usage. 
• Knowledge of smoko supply 
and issue procedures. 
• Responsibility in maintaining 
correct priorities for movement 
of men and machines. 
• Knowledge of safety 
equipment and correct usage. 
• Responsibility in maintaining 
adequate supplies and 
knowledge of re-stocking 
procedures. 
• Discipline in controlling issue 
of safety equipment. 

• Primary • Knowledge of components of 
Crusher No 1 Primary Crusher No. 1 and 
• Primary No. 2. 
Crusher No 2* Knowledge of associated 

conveyor layout. 
• Knowledge of components of 
low grade grizzly feed system. 
• Ability and knowledge to 
operate control panels on both 
primaries. 
• Ability and knowledge to 
recognise and interpret fault 
signals and warning signals on 
both primaries. 

• CAT 16G • Ability and knowledge to 
safely maintain haul road and 
benches in good surface 
condition. 
• Clean rock spray following 
blasting. 
• Maintain ditches and drains. 
• Set up machine cutting. 

• CAT 992 • Ability and knowledge to 
FEL safely load haul trucks. 

• Sidecasting of material for 
ramp and paddy development. 
• Safe removal and carry of 
large rocks. 
• Stockpile control on 
Concentrator coarse tails reject. 

• CAT 824C • Ability and knowledge to 
• CAT 834B safely maintain operating and 
— rubber safety standards of tipheads. 
tyred dozers • Operate around shovels to 

clean spillage. 
• Maintenance of required 
gradients of benches. 
• Clean spillage from ramps, 
benches etc. 
• Maintain tipping areas 
around primary crushers. 
• Towing of cable boats and 
working with cable crew. 
• Clean fly rock following 
blasting. 

• CAT D9 • Ability and knowledge to 
• CAT D10 safely maintain bench and ramp 
— Track gradients. 
Dozers • Construction of roads and 

ramps. 
• Pushing of fill for paddy 
formation. 
• Moving of large rocks from 
loading areas. 
• Ripping toe to maintain 
bench level requirements. 
• Cutting out large rocks from 
shovel digging face. 
• Assisting shovel moves up, 
and down ramps. 
• Formation of waste tipheads. 
• Face up fly rock following 
blasting. 
• Knowledge and use of the 
various survey controb e.g. 
level sighters, laser levels, etc. 

• Survey • Assisting surveyor in taking 
Equipment levels. 

• Assisting surveyor in face 
mapping. 
• Knowledge of survey 
procedures and where to take 
measurements. 
• Cleaning and maintenance of 
survey equipment. 
• Knowledge and ability to read 
blast hole plan. 

ACTIVITY 
Name Pre-requisites 

8. Technical • Technical Support 
Specialisation 

Typical Primary Operating 
Equipment Requirements and Tasks 

• Correct procedures for 
samping drill hole for assay. 
• Knowledge of importance of 
accuracy in logging and 
collecting samples. 

• Survey ^Ability to co-ordinate the 
Level gathering of levels associated 
• Theodolite with survey control of mining 
• Electronic operation. 
Distance • Operation of theodolite and 
Measuring EDM equipment used in the 
Equipment pick-up, set-out, and 
• Laser measurement of mining 
Control operations. 
Units • Use of computers in the 
• Computer plotting and recording of field 
Controlled gathered data. 
Plotting • Calculations necessary for the 
Equipment transcribing of measurement 
• Desk Top information to produce the 
Computer varied plans and location 
and Main records used in the operation. 
Frame • Ability to operate with 
Terminals minimum supervision and 

control assistants in the 
gathering of survey data. 
• Demonstrate advanced 
knowledge of all survey 
procedures for field work, 
office calculations and 
associated drafting 
requirements. 

• CAT 824 • Ability and knowledge to 
Cable Reeler control large lengths of cable 
• WABCO during shovel and drill 
Water Truck movement. 

• Correct layout of cable along 
roads and benches. 
• Ability to work with shovels 
and dozers during shovel 
moves. 
• Location and layout of sub- 
stations throughout Mine. 
• Correct procedures for 
loading and unloading cable 
from cable boats. 
• Recording of cable locations 
in Mine. 
• Recognise faulty cable and 
initiate repair. 
• Safe operation of cable reeler 
for wind-on of cable for 
storage. 
• Safe operation of power pak 
working with shovel operator 
during shovel moves. 
• Safe operation of water truck 
and knowledge of correct 
watering procedures throughout 
Mine for dust suppression. 
• Knowledge and ability to co- 
ordinate with drillers when 
filling drills. 
• Working with blast crew for 
misfire washout. 
• Knowledge of smoko supply 
and issue procedures. 
• Responsibility in maintaining 
correct priorities for movement 
of men and machines. 
• Knowledge of safety 
equipment and correct usage. 
• Responsibility in maintaining 
adequate supplies and 
knowledge of re-stocking 
procedures. 
• Discipline in controlling issue 
of safety equipment. 
• "Billy Boy" duties. 

• Louisville • Safe operation of Fuel Truck 
and for fuelling of Mine Mobile 
Kenworth equipment. 
Fuel Truck • Knowledge of all Fuelling 
• Le Torneau requirements throughout Plant 
Power Pak and Concentrator areas. 
• Cat 824 • Knowledge of emergency 
Cable Reeler Town Power supply, refuelling 
• Secondary requirements. 
Rock Breaker* Ability to work with Mobile 

Equipment operators for safe 
fuelling procedures. 
• Safe operation of Power Pak 
working with Shovel moves. 
• Ability and knowledge to 
control large lengths of cable 
during shovel and drill 
movement. 
• Correct layout for cable along 
roads and benches. 
• Ability to work with shovels 
and dozers during shovel 
moves. 
• Location and layout of sub- 
stations throughout Mine. 
• Correct Procedures for 
unloading Cable from Cable 
Boats. 
• Recording of Cable locations 
in Mine. 
• Recognise faulty cable and 
initiate repair. 
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ACTIVITY 
Name Pre-requisites 

11. Crusher •Hauling 
Specialisation* Crushing 

TASKS 
Typical Primary Operating 

Equipment Requirements and Tasks 
• Safe operation of Cable 
Reeler for wind-on of Cable for 
storage. 
• Safe operation and knowledge 
of Secondary Rock Breaker. 

• Primary • Ability and knowledge to 
Crusher No 1 recognise and correct reported 
• Primary crusher warnings. 
Crusher No 2« Comprehensive knowledge of 
• KATO all workings of crusher 
• Bob Cat including drive mechanism, oil 
• Overhead pumps and circuits, apron 
Crane feeder mechanism and 
• Jack operation. 
Hammer • Comprehensive knowledge of 

conveyor system layout and 
problem solving, including belt 
tracking, idler identification, 
ore build up, incorrect feed 
problems, etc. 
• Discipline in maintaining 
continuous monitoring of total 
feed system and machinery 
operation, condition of 
stockpiles, etc. 
• Ability to recognise correct 
sizing of ore to judge mantle 
height. 
• Knowledge of all metal 
detectors and resetting 
procedures. 
• Ability and knowledge to 
safely correct blocked chutes, 
blocked ore passes, drop boxes, 
flap gates. 
• Clear apron feeder build up 
and jamming. 
• Discipline in working to 
isolation procedures. 
• Knowledge of operation of 
radiation probes and problem 
solving. 
• Knowledge and ability to drill 
oversize rocks. 
• Safe and correct usage of 
explosives used for blasting in 
crusher including loading, tie-in 
and firing procedures. 
• Operation of Kato and ability 
to manoeuvre oversize rocks in bowl. 
• Operation of Kato around 
crusher area, and working with 
Haul Truck drivers. 
• Operation of Bob Cat and 
correct procedures for spillage 
control in IC tunnel. 
• Operation of overhead Crane 
with Rock Hook for safe 
manoeuvring of oversize rocks 
in bowl. 
• Ability to organise work 
groups on crusher cleaning 
duties, and maintenance preps. 
• Knowledge to correctly 
identify mechanical/electrical 
problems and advise assistance 
required. 

ACTIVITY 
Name Pre-requisites 

14. Drill 
Offsid'mg 

15. Primary 
Drilling 

1 Hauling 
• Drill Offsiding 

• One year's operating" According 
experience in to activity, 
designated activity in 
the Mine Production 
Department at Tom 
Price. 
• Successful 
completion of strict 
assessment testing. 

• Knowledge of all operating 
procedures and possible 
problems associated with 
activity. 
• Ability to recognise possible 
problem areas and initiate 
corrective measures. 
• Demonstrated ability in 
instructional techniques to 
fellow employees. 
• Discipline in maintaining 
standardised training 
procedures to ensure continuing 
high level of operator 
proficiency. 
• Initiative in correctly 
recognising required areas of 
extra training attention. 
• Discipline in correctly 
maintaining training records. 
• Ability to adapt training 
procedures to suit individual 
training requirements. 

13.Machinery* Hauling • CAT 
Specialisation* Dozer Maintenance Scraper 

• Dozer Construction • CAT D9 
• Grading • CAT D10 
• "CM Class Licence • CAT 824/ 

834 
• CAT 16G 
Grader 
• KATO 
• WABCO 
Low Loader 
• WABCO 
Drill 
Transporter 
• CAT 992 
FELs 

• Ability and knowledge to 
safely operate scraper for 
pickup transport and spreading 
of haul road surface material. 
• Ability to work in and around 
other Mine equipment. 
• Operation of Track Dozers 
for all production requirements. 
• Break in and cut down of 
primary stockpiles. 
• Advanced dozing techniques 
required to maintain batter re 
strip control to correct line and 
grade, by day or night. 
• Ability to construct new 
roads, paddies, drill sites etc, 
from survey control pegs. 
• Ability to align ramps and 
access roads to correct grade. 

TASKS 
Typical Primary Operating 

Equipment Requirements and Tasks 
• Operation of all rubber tyred 
dozers for total production 
requirements. 
• Operation of Graders for all 
road ramp, and bench 
maintenance and construction 
requirements. 
• Operation of Kato for drain 
clearing, digging and all back 
hoe associated requirements 
across site. 
• Operation of FEL's for all 
Hauk Truck loading, side 
casting, development work, 
coarse tail control, oversize 
rock rim oval. 
• Demonstrate thorough and 
advanced operating ability and 
knowledge on all machinery 
and ability to solve problems. 
• Proven ability to work with 
minimum supervision, 
demonstrate responsibility and 
initiative. 
• Operation of Drill 
Transporter and oversize 
articulated vehicles in and 
around operating Mine 
equipment. 
• Ability and knowledge to 
manoeuvre dozers, loaders etc 
on transporter for movement 
around Mine. 
• Advanced mechanical 
knowledge of all machinery and 
ability to liaise with 
maintenance personnel on 
corrective procedures. 

• BE 60R • Ability and knowledge to 
• BE 61R perform prestart and operating 

check on drill motors etc. 
• Safe procedures for changing 
drill bits. 
• Correct procedures for 
racking, removal and replace 
drill string. 
• Demonstrate thorough 
knowledge of all components 
on drills, and understand 
complete lubrication 
requirements. 
• Ability to recognise drill 
pattern layout and hole 
placings. 
• Ability to read survey hole 
pattern plans. 
• Ability and knowledge to 
advise drill operator on moving 
and manoeuvring procedures. 
• Recognise and identify all safety requirements on drill 
movement. 

• 60R • Ability and knowledge to 
• BE 61R safely operate drills to perform 

all production requirements. 
• Thorough knowledge of all 
drill components. 
• Ability to correctly rack, 
remove and assemble drill 
string. 
• Demonstrate discipline in drill 
string removal and feeding 
whilst working with drill 
offsider. 
• Knowledge of drill bit 
construction and operation and 
ability to correctly assess good 
working condition or otherwise. 
• Ability to monitor multi- 
gauge controlled equipment 
status board, to identify safe 
and correct condition of drill 
machinery and operating 
conditions. 
• Knowledge and ability to 
assess ground conditions by 
drill reaction, and demonstrate 
ability to continuously adjust 
air, feed down pressure and 
rotational speeds to achieve 
optimum drill performance. 
• Knowledge of diesel powered 
drills and ability to adapt to 
differences between diesel 
powered and electric motor 
power source. 
• Knowledge and ability to 
safely and correctly manoeuvre 
drill onto drill hole pattern 
positions. 
• Responsibility when walking 
drill to correctly assess 
clearances, and other traffic 
movement. 
• Demonstrate safe and correct 
procedures when loading drill 
onto drill transporter. 
• Demonstrate advanced and 
extensive knowledge of drill 
behaviour in varying ground 
conditions, and recognise 
machinery fault with 
mechanical/electrical 
differential for correct 
reporting for maintenance. 
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ACTIVITY 
Name Pre-requisites 

16.Secondary® Hauling 
Drilling 

17. Minor 
Drilling 

TASKS 
Typical Primary Operating 

Equipment Requirements and Tasks 

• (Specific • Ability and knowledge to 
drilling operate the one man drill that is equipment to capable of total drill flexibility, 
be • Full knowledge of rotary 
nominated) percussion drilling. 

• Ability and knowledge to 
operate drilling machine in all 
modes including: 
— vertical drilling 
— drilling inclined to the track 

centre line 
— drilling inclined to the 

normal of the track centre 
line. 

• Ability and knowledge to 
effectively drill "toe" for the 
efficient blasting of same or for 
the relief blasting of main 
Production blasts. 
• Ability and knowledge to 
operate the drilling machine in 
confined bench areas, 
particularly in regard to drilling 
of patterns for final wall blasting. 

• Air Trak • Ability and knowledge to 
safely operate air track drill on 
all minor drilling requirements 
around site. 
• Knowledge of all components 
of air trak including track drive 
train, rotary head drill slide, 
rotary head, compressor, and 
associated hydraulic and 
compressed air fittings. 
• Safe and correct manoeuvring 
of machine around oversize 
rocks. 
• Ability to correctly drill rocks 
to enable secondary blasting to 
ensue. 
• Demonstrate knowledge and 
ability to operate drill in 
primary crusher bowl when 
clearing bogged mantle. 
• Safe and correct isolation 
procedures when operating drill 
whilst suspended on primary 
crusher overhead crane. 
• Knowledge of correct 
procedures for drilling through 
loss crusher material. 

ACTIVITY 
Name Pre-requisites 

TASKS 
Typical Primary Operating 

Equipment Requirements and Tasks 
• Knowledge and ability to 
operate scale loading facilities 
for blast hole charging 
requirements. 
• Monitoring of ANFO usage 
and stock control for 
maintaining adequate supply. 8 Knowledge and ability for 
safe procedures for correct tie- 
in of blasts. 8 Correct placing of delays to 
facilitate fragmentation. 8 Ability to determine correct 
placement of ANFO bombs on 
oversize rocks. 8 Ability to safety and correctly 
set up blasting in crusher bowls, 
and surge bins throughout the 
Mine complex. 

21 Blasting 8 Hauling 8 Bob Cat 
Specialisation8 Blasting Support 8 ANFO 8 Exlosive Handling truck 

8 Demonstrate advanced and 
comprehensive knowledge of all 
blasting related procedures 8 CAT 920 including bulk storage and 

FEL handling, ammonium nitrate 8 CAT 824 and fuel — oil mixing 
mounted procedures to produce ANFO 
pack trak transportation, blast hole 

loading, decking, boosting and 
stemming, explosive cord tie-in 
and connection, delay placing, 
safety fuse handling, statutory 
requirements with relation to 
explosives and magazine 
storage. 8 Successfully complete the 
prescribed Shot Firer's ticket as 
documented proof of 
knowledge and skill standard. 8 Ability and knowledge for 
safe operation of rubber tyred 
dozer mounted drilling 
equipment for in-pit drilling of 
oversize rocks. 8 Demonstrate capacity to 
oversee blast crew members 
working on minor duties on 
blast hole charging. 

18. Drill • Hauling 
Specialisation8 Drill Offsiding 8 Secondary Drilling 

or Minor Drilling 8 Primary Drilling 

8 Air Trak 8 Ability to safely operate all 8 BE 60R drilling equipment. 8BE61R 8 Ability and knowledge to 8 (Specific safely operate air trak drill on 
drilling all minor drilling requirements 

19. Blasting 8 Hauling 
Support 

20. Explosive 8 Hauling 
Handling 

equipment to around site, 
be 8 Knowledge of all components 
nominated) of air trak including track drive 

train, rotary head drill slide, 
rotary head, compressor, and 
associated hydraulic and 
compressed air fittings. 

8 Bobcat 8 Knowledge and ability in safe 
and correct handling procedures 
for explosives in storage 
facilities. 
• Ability to read blast hole 
pattern diagrams and charging, 
stemming, decking 
requirements. 8 Knowledge and observance of 
Mine regulations relating to 
charging shots including correct 
marking and warning signs etc. 8 Knowledge of blast hole 
booster procedures, and 
demonstrate correct placing of 
booster in blast hole. 8 Correct placing of spalers in 
blast holes. 8 Knowledge of stemming. 8 Decking requirements. 8 Operation of Bobcat for blast 
hole stemming. 8 Assisting ANFO truck 
operator in correct and safe 
loading of blast patterns. 

• Bobcat 8 Knowledge and ability in safe 8 ANFO and correct operation of ANFO 
Truck truck for blast hole charging 8 CAT 920 requirements. 
FEL 8 Knowledge of correct 

procedures for bulk loading of 
ANFO into truck. 8 Knowledge of fuel oil 
additive, and mechanical 
mixing operation of truck. 8 Ability to interpret blast hole 
charging sheet to maintain 
correct charging tonnages for 
optimum blasting. 8 Operation of the bulk ANFO 
FEL for storage control at the 
ANFO shed. 8 Knowledge of unloading 
procedures for bulk shipment 
arrivals of ANFO. 

LIFT INDUSTRY 
(Electrical and Metal Trades). 

Award No. 9 of 1973. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 231 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Otis Elevators Pty Limited and Others, 
Respondents. 

Order. 
HAVING heard Mr L. Benfell on behalf of the 
applicant, Mr S. Bibby on behalf of the respondents and 
Mr B. McCarthy intervening on behalf of the 
Confederation of Western Australian Industry (Inc), the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Lift Industry (Electrical and Metal 
Trades) Award 1973 Award No. 9 of 1973 be varied 
in accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 7th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 18.—Fares and Travelling Time: Delete 

subclause (2) of this clause and insert in lieu: 
(2) A worker to whom subclause (1) of this clause 

does not apply and who is engaged on construction 
work or regular repair service and/or maintenance 
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work shall be paid an allowance in accordance with 
the provisions of this subclause to compensate for 
excess fares and travelling time from the worker's 
home to his place of work and return: 

(a) On places within a radius of 50 kilometres 
from the GPO Perth — $7.60 per day. 

(b) For each additional kilometre up to 60 
kilometres — 39 cents per kilometre. 

(c) Subject to the provision of paragraph (d) 
work performed at places beyond 60 kilo- 
metres from the GPO Perth shaU be 
deemed to be outside work unless the 
employer and the workers, with the 
consent of the Union, agree in any 
particular case that the travelling 
allowance for such work shall be paid 
under this clause in which case an 
additional allowance of 39 cents per 
kilometre shall be paid for each kilometre 
in excess of 60 kilometres. 

(d) In respect of work carried out from an 
employer's depot situated more than 60 
kilometres from the GPO Perth, the main 
Post Office in the town in which such 
depot is situated shall be the centre for the 
purpose of calculating the allowance to be 
paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot or such other place more convenient 
to the worker as is mutually agreed upon 
between the employer and worker, half the 
above rates shall be paid; provided that the 
conveyance used for such transport is 
provided with suitable seating and 
weatherproof covering. 

2. Clause 19.—Distant Work: Delete subclause (7) of 
this clause and insert in lieu:— 

(7) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.75 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess 
travelling time shall be paid for at ordinary rates 
whether or not suitable transport is supplied by the 
employer. 

METAL TRADES (GENERAL). 
Award No. 13 of 1965. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 235 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; and Electrical Trades Union of Workers 
of Australia (Western Australian Branch), Perth, 
Applicants and Anchorage Butchers and Others, 
Respondents. 

Interim Order. 
HAVING heard Dr J. Crouch on behalf of the 
applicants, Mr M. Crofts on behalf of the respondents, 
and Mr C.B. Parks as Intervenor on behalf of the 
Confederation of Western Australian Industry (Inc.), 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders — 

That the Metal Trades (General) Award 1966 
Award No. 13 of 1965 be varied in accordance with 
the following Schedule and that such variations as 

contained in sections 2, 3 and 6 of this Schedule, 
relating to wages shall have effect from the 
beginning of the first pay period commencing on or 
after 10 March 1987. The remainder, as contained in 
sections 1, 4, 5 and 7 of this Schedule, relating to 
expense related items, shaU have effect from the 
beginning of the first pay period commencing on or 
after 8 May 1987. 

Dated at Perth this 8th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Part I — General. 

1. Clause 21.—Distant Work: Delete subclauses (4) 
and (5) and insert in lieu: 

(4) A worker, to whom the provisions of 
subclause (1) of this clause apply, shall be paid an 
allowance of $15.30 for any week-end that he 
returns to his home from the job, but only if — 

(a) he advises the employer or his agent of his 
intention no later than Tuesday 
immediately preceding the week-end in 
which he so returns; 

(b) he is not required for work during that 
week-end; 

(c) he returns to the job on the first working 
day following the week-end; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(5) Where a worker, supplied with board and 
lodging by his employer, is required to live more 
than 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $6.75 per day, provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not 
suitable transport is supplied by the employer. 

Part I — General. 
2. Clause 32.—Wages: Delete subclauses (1) and (7) of 

this clause and insert in lieu: 
(1) The minimum total wage payable weekly to 

adult workers classified in subclause (2) of this 
clause shall be as follows: 

$ 
Group A1   342.90 
Group A 309.00 
Group B  303.10 
Group C 291.20 
Group D 287.40 
Group E 276.40 
Group F 267.90 
Group G 266.30 
Group H  259.50 
Group 1  255.70 
Group J  250.70 
Group K 249.20 
Group L 245.50 
Group M 244.00 
Group N 231.80 

(7) Notwithstanding the provisions of this award, 
no employee (including an apprentice), 21 years of 
age or over, shall be paid less than $216.90 per week 
as his ordinary rate of pay in respect of the ordinary 
hours of work prescribed by this award, but that 
minimum rate of pay does not apply where the 
ordinary rate of pay (including any part thereof 
payable in addition to the award rate) is not less than 
$216.90. 
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Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave, and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the worker is employed. 

Appendix — Westralian Transformers. 
3. Clause 3.—Wages: Delete subclauses (1), (2) and (3) 

of this clause and insert in lieu: 
(1) The minimum total wage payable to adult 

workers classified herein shall, subject to subclause 
(7) of Clause 32.—Wages of this award, be as 
follows:— 

Classification $ 
Coil Winder — 

First class 287.40 
Second class 277.20 
Third class  259.80 
Fourth class 251.30 

Core Builder — 
First class 246.70 
Second class 241.70 

Insulation Processor — 
First class 265.40 
Second class  257.90 
Third class 241.70 

Transformer Assembler — 
First class 287.40 
Second class 267.90 
Third class 251.30 
Fourth class 241.70 

Transformer Tanker — 
First class 251.30 
Second class 241.70 

Transformer Protective Coating Working — 
First class 268.40 
Second class 251.30 

(2) The rates prescribed in subclause (1) take 
effect from the beginning of the first pay period 
commencing on or after 10 March 1987. 

(3) Minimum Wage: Notwithstanding the 
provisions of this award, no employee (including an 
apprentice), 21 years of age or over, shall be paid 
less than $216.90 per week as his ordinary rate of 
pay in respect of the ordinary hours of work 
prescribed by this award, but that minimum rate of 
pay does not apply where the ordinary rate of pay 
(including any part thereof payable in addition to 
the award rate) is not less than $216.90. 

Where the said minimum rate of pay is applicable 
the same rate shall be payable on holidays, during 
annual leave, sick leave, long service leave, and any 
other leave prescribed by this award. 

Notwithstanding the foregoing, where in this 
award an additional rate is prescribed for any work 
as a percentage, fraction or multiple of the ordinary 
rate of pay, it shall be calculated upon the rate 
prescribed in this award for the classification in 
which the worker is employed. 

Part II — Construction Work. 
4. Clause 6.—Allowance for Travelling and 

Employment in Construction Work: Delete paragraph 
(a), (b) and (c) of subclause (1) and insert in lieu:— 

(1) A worker, who on any day is required by his 
employer to report directly to the job, shall be paid 
an allowance in accordance with the provisions of 
this subclause to compensate for travel patterns and 
costs peculiar to the industry, which includes 

mobility requirements of employees, and the nature 
of employment in construction work covered by this 
award — 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — 
$7.60 per day. 

(b) For each additional kilometre to a radius 
of 60 kilometres from the General Post 
Office, Perth — 39 cents per kilometre. 

(c) Subj ect to the provisions of paragraph (d), 
work performed at places beyond a 60 
kilometre radius from the General Post 
Office, Perth shall be deemed to be distant 
work unless the employer and the workers, 
with the consent of the union, agree in any 
particular case that the travelling 
allowance for such work shall be paid 
under this clause, in which case an 
additional allowance of 39 cents per 
kilometre shall be paid for each kilometre 
in excess of the 60 kilometre radius. 

Part II — Construction Work. 
5. Clause 7.—Distant Work: Delete subclauses (6) and 

(7) and insert in lieu: 
(6) A worker, to whom the provisions of subclause 

(1) of this clause apply, shall be paid an allowance of 
$15.30 for any week-end that he returns to his home 
from the job, but only if — 

(a) he advises the employer or his agent of his 
intention not later than the Tuesday 
immediately preceding the week-end in 
which he so returns; 

(b) he is not required for work during that 
week-end; 

(c) he returns to the job on the first working 
day following the week-end; and 

(d) the employer does not provide, or offer to 
provide, suitable transport. 

(7) Where a worker, supplied with board and 
lodging by his employer, is required to live more than 
800 metres from the job he shall be provided with 
suitable transport to and from the job or be paid an 
allowance of $6.75 per day, provided that where the 
time actually spent in travelling either to or from the 
job exceeds 20 minutes, that excess time shall be paid 
for at ordinary rates whether or not suitable 
transport is supplied by the employer. 

Part II — Construction Work. 
6. Clause 10.—Wages: Delete subclause (2)(a) of this 

clause and insert in lieu: 
Base 

(2) (a) Classification Rate 
$ 

(i) Instrumentation and Con- 
trols Tradesman  342.90 

(ii) Instrument Tradesman — 
Complex Systems  309.00 

(Hi) Instrument Tradesman  303.10 
(iv) Scientific Instrument Maker303.10 
(v) Welder — Special Class  295.10 
(vi) Welder  287.40 
(vii) Electrician — Special Class 309.00 
(viii) Electrical Fitter  287.40 
(ix) Electrical Installer  287.40 
(x) Boilermaker  287.40 
(xi) Tradesman, the greater part 

of whose time is occupied 
in marking off and/or 
template making 291.20 

(xii) Tradesman  287.40 
(xiii) Pipe Fitter  287.40 
(xiv) Fitter — Refrigeration  287.40 
(xv) Fitter — Window Frame ... 287.40 
(xvi) Motor Mechanic  287.40 
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Base 
Classification Rate 

$ 
(xvii) Machinist — Engineering: 

First Class  287.40 
Second Class  259.50 

(xviii) Certificated Rigger or 
Scaf folder  276.40 

(xix) Rigger or Scaffolder — 
Other  266.30 

(xx) Tool and Material Store- 
man   255.60 

(xxi) Tradesman's Assistant 244.00 
(xxii) Tradesman's Assistant, who 

from time to time uses a 
grinding machine  245.50 

(xxiii) Lagger — 
First six months' 

experience 244.00 
Second and third six 

months' experience.... 245.50 
Fourth and fifth six 

months' experience.... 249.20 
Thereafter   250.70 

(xxiv) Grinder using portable 
machine   249.20 

(xxv) Crane Attendant and Dog- 
man   266.30 

(xxvi) Labourer 231.80 

Part II — Construction Work. 
7. Clause 14.—Special Provisions — State Energy 

Commission of Western Australia: Delete paragraph (a) 
of subclause (3) and (a) of subclause (6) and insert in Hue: 

(3) (a) A worker, to whom Clause 6.—Allowance 
for Travelling and Employment in Construction 
Work of this part applies and who is engaged on 
construction work at Muja, shall be paid — 

(ai) an allowance of $7.60 per day if he resides 
within a radius of 50 kilometres from the 
Muja power station; 

(ii) an allowance of $22.15 per day if he resides 
outside that radius, 

in lieu of the allowances prescribed in the said 
clause. 

(6) (a) A worker, to whom the provisions of 
Clause 7.—Distant Work of Part II — Construction 
Work of this Award apply, who works at Muja and 
who elects not to live in Construction Camp 
Accommodation shall, subject to paragraph (b) of 
this subclause, be paid a living-out allowance at the 
rate of $181.80 per week to meet the expenses 
reasonably incurred by him for board and lodging. 

MINERAL SANDS MINING AND PROCESSING 
(Engineering and Building Trades). 

Award No. 6 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 346 of 1987. 

Between Associated Minerals Consolidated and Others, 
Applicants and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and 
Another, Respondents. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
Applicants and Mr P. Proctor and Mr O. Wood on 
behalf of the Respondents, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 

Act 1979, having satisfied itself that the terms of the 
General Order of the Commission No. 261 of 1986, dated 
23 July 1986, have been complied with, and by consent, 
hereby orders — 

That the Mineral Sands Mining and Processing 
(Engineering and Building Trades) Award 1977 No. 
6 of 1977 as amended, be further amended in 
accordance with the following Schedule with effect 
from the first pay period commencing on or after 
the 9th day of April 1987. 

Dated at Perth this 13th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 5 A.—Direct Banking: Insert new Clause 5 A 

as follows: 
It shall be a condition of employment that all 

wages accrued shall be paid by the employer into a 
bank account, nominated by the employer, at the 
end of each pay period. 

2. Clause 9.—Overtime: 
(i) Delete subparagraph (i) of paragraph (d) of 

subclause (3) of this clause and insert in lieu: 
(i) He shall be paid a minimum of three hours at 

double time rates. 
(ii) Insert new subparagraph (Hi) to paragraph (d) of 

subclause (3) of this clause as follows: 
(iii) He shall be paid the rate of one daily travelling 

allowance in respect of each call out. 
3. Clause 13.—Special Rates and Provisions: 
(i) Delete from subclause (1) paragraph (a) of this 

clause the rate of $7.90 and insert the rate of $13.09 in 
lieu. 

(ii) Delete subclause (1) paragraph (b) of this clause 
and insert in lieu: 

(b) Such payment prescribed in subclause (a) 
above shall be in lieu of all disabilities not 
enumerated in this subclause including working in 
wet process plants and with/and in proximity to 
toxic substances. 

(iii) Delete subclause (9) paragraph (c) of this clause 
and renumber paragraph (d) as (c). 

(iv) Insert new subclause (12) paragraphs (a) and (b) as 
follows: 

(12) St John's Ambulance Certificate 
(a) The employer shall at each main place of 

employment provide a suitable first aid 
outfit. 

(b) Each employee being the holder of a 
current St John's First Aid Certificate 
shall be paid an allowance of $3.00 per 
week. 

4. Clause 21.—Liberty to Apply: Delete Clause 21 and 
insert in lieu: 

Liberty is reserved for the respondents to pursue 
the following: 

(a) experienced tradesmen's allowance 
(b) marking out allowance 
(c) electrician special class rate 

5. Clause 27.—Service Pay: Delete subclause (1) of 
this clause and insert in lieu: 

(1) All workers, including apprentices, shall be 
paid a Service and Attendance Allowance in 
conformity with the following scale — 
Upon completion of six months' continuous service 
— $1.10 per week. 
Upon completion of 12 months' continuous service 
— $7.00 per week. 
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Upon completion of two years' continuous service 
— $9.30 per week. 
Upon completion of three years' continuous service 
— $11.80 per week. 
Upon completion of four years' continuous service 
— $14.10 per week. 
Upon completion of five years' continuous service 
— $17.60 per week. 
Upon completion of six years' continuous service — 
$20.(X) per week. 
Upon completion of seven years' continuous service 
— $22.50 per week. 

(d) Part time employees who work more than 20 
hours per week, other than part time school nurses, 
shall be remunerated at a weekly rate pro rata to the 
rate prescribed for the class of work on which they 
are engaged in the proportion which their ordinary 
weekly hours bear to forty and such employees shall 
accrue time towards accrued days off, as prescribed 
in subclauses 1(b) and 1(c) of Clause 7. of this award 
for full time employees in the same proportion as 
used for calculating the weekly wage. 

(e) Part time employees shall be allowed sick leave 
and annual leave in accordance with the provisions 
of this award, only in the proportion which their 
weekly hours of duty bear to thirty eight hours. 

NURSES (COMMUNITY AND 
OCCUPATIONAL HEALTH) 

Award No. A26 of 1984. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 114 of 1987. 

Between the Honorable Minister for Health and Others, 
Applicants and The Royal Australian Nursing 
Federation, Industrial Union of Workers, Perth, 
Respondent. 

Order. 
HAVING heard Ms M. Manning on behalf of the 
applicant and Ms J. Ardern on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 and by consent, 
hereby orders — 

That the Nurses (Community and Occupational 
Health) Award No. A 26 of 1984 as varied, be 
further varied in accordance with the following 
Schedule and that such variation shall have effect as 
and from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 30th day of April 1987. 

J.A. NEGUS, 
[L.S.I Commissioner. 

Schedule. 
1. Clause 9.—Annual Leave and Holidays: Delete 

subclause (3) of this clause and insert in lieu: 
(3) Employees employed in any location 

delineated by subclause (2) sub paragraphs 4, 5 and 
6 of Clause 24. — District Allowance shall be 
entitled to an additional week of leave with payment 
at the ordinary rate. 

2. Clause 18.—Part Time Employees and Casuals: 
Delete subclause (1) of this clause and insert in lieu: 

(1) (a) Notwithstanding anything contained 
herein, an employer shall be at liberty to employ 
part time employees. 

(b) A part time employee means an employee 
engaged on a fortnightly contract of service who 
regularly works less than thirty eight hours per 
week. 

(c) All part time employees who work twenty 
hours or less per week and part time school nurses 
who work more than twenty hours per week shall be 
remunerated at a weekly rate pro rata to the rate 
prescribed for the class of work on which they are 
engaged only in the proportion which their ordinary 
weekly hours bear to thirty eight. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 423 of 1987. 

Between Western Australian Police Union of Workers 
Applicant and Hon Minister for Police, 
Respondent. 

Order. 
HAVING heard Mr P.J. Stingemore on behalf of the 
Applicant and Miss K. Burke on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Police Award 1965 Award No. 2 of 1966 
as amended, be further amended in accordance with 
the following schedule with effect on and from the 
1st day of March 1987. 

Dated at Perth this 19th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.I Commissioner. 

Schedule. 
1. Delete the existing schedule of Clause 10 and insert 

in lieu the following:— 
Schedule. 

Travelling Allowances. 
Nature of Travel Rate Item 

Per Day 
Intrastate $ 
Involving an absence from 
headquarters overnight: 
(i) Locality South of 26 degrees 

South Latitude 62.10 1 
(ii) Locality North of 26 degrees 

South Latitude (including 
Shark Bay) 2 

Police Sub-Districts North of 26 
degrees South Latitude plus Eucla 
Broome 109.45 
Carnarvon 77.85 
Dampier 103.40 
Derby 92.05 
Eucla 67.30 
Exmouth 110.95 
Fitzroy Crossing 70.70 
Gascoyne Junction 74.70 
Golds worthy 94.55 
Halls Creek 89.20 
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Schedule. 
Travelling Allowances. 

Nature of Travel Rate Item 
Per Day 

$ 
Karratha 132.70 
Koolan Island 92.05 
Kununurra 116.20 
Marble Bar 90.70 
Newman 128.20 
Nullagine 67.70 
Onslow 97.70 
Pannawonica 95.70 
Paraburdoo 104.40 
Port Hedland 94.55 
Roebourne 71.70 
Shark Bay 85.15 
Shay Gap 94.55 
South Hedland 94.55 
Tom Price 103.40 
Wickham 101.20 
Wittenoom 91.70 
Wyndham 109.70 
Not involving an absence from 
headquarters overnight 3 
(i) Locality South of 26 degrees 

South Latitude: 
Breakfast 6.70 
Lunch 6.70 
Evening Meal 13.95 
Night Shift Supper 9.10 

(ii) Locality North of 26 degrees 
South Latitude: 
Breakfast 
Lunch 
Evening Meal 
Night Shift Supper 

Whilst staying at a Government 
Institution or travelling in a 
Ministerial railway coach: 
(i) Locality South of 26th South 

Latitude: 
(ii) Locality North of 26th South 

Latitude: 
Involving an overnight stay at a 
metropolitan hotel 
Involving the purchase of a meal 
within the metropolitan area: 
(i) per meal 

(ii) maximum reimbursement per 
pay period 

Interstate: 
Beyond the limits of the State but 
within the Commonwealth: 
Capital cities 103.00 9 

per day 
Other 62.10 10 

per day 
2. Delete the existing schedule of Clause 11.—Reliev- 

ing Allowances and insert in lieu the following:— 
Schedule. 

Relieving Allowances Intra-State. 
Particulars Rate Per Day Item 

WA Metro- Locality 
politan South of 26 

Hotel or South 
Motel Latitude 

$ $ 
First 49 days after 
arrival at new locality: 77.90 62.10 1 
Period of relief in excess 
of 49 days — 
(a) Married Officer 38.95 31.05 2 
(b) Single Officer 25.95 20.70 3 
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Schedule. 
Relieving Allowances Intra-State. 

Particulars Rate Per Day Item 
WA Metro- Locality 

politan South of 26 
Hotel or South 

Motel Latitude 
$ $ 

Relief in locality north 
of 26 degrees south 
latitude including Shark 
Bay: 

Item 4 Item 5 Item 6 
First 49 Period of relief in 

days excess of 49 days 
after 

arrival at Married Single 
new Officer Officer 4-6 

locality 
Town $ $ $ 
Broome 109.45 54.70 36.50 
Carnarvon 77.85 38.90 25.95 
Dampier 103.40 51.70 34.45 
Derby 92.05 46.00 30.70 
Eucla 67.30 33.65 22.43 
Exmouth 110.95 55.45 37.00 
Fitzroy Crossing 70.70 35.35 23.55 
Gascoyne 
Junction 74.70 37.35 24.90 
Halls Creek 89.20 44.60 29.75 
Karratha 132.70 66.35 44.25 
Kununurra 116.20 58.10 38.75 
Marble Bar 90.70 45.35 30.25 
Newman 128.20 64.10 42.75 
Nullagine 67.70 33.85 22.55 
Onslow 97.70 48.85 32.55 
Pannawonica 95.70 47.85 31.90 
Paraburdoo 104.40 52.20 34.80 
Port Hedland 94.55 47.30 31.50 
Roebourne 71.70 35.85 23.90 
Shark Bay 85.15 42.60 28.40 
Tom Price 103.40 51.70 34.45 
Wickham 101.20 50.60 33.75 
Wittenoom 91.70 45.85 30.55 
Wyndham 109.70 54.85 36.55 

Allowance to meet incidental expenses: 
South of 26 degrees $4.35 7 
North of 26 degrees $6.70 

Allowance payable in accordance with 
subclause (2): 

South of 26 degrees $31.70 8 
North of 26 degrees $46.10 

Inter-State. 
First 49 days after arrival at new 
locality: 

Capital City $103.00 9 
Other $62.10 

Period of relief in excess of 49 days: 
(a) Married Officer — 

Capital City $51.50 10 
Other $31.05 

(b) Single Officer — 
Capital City $34.35 11 
Other $20.70 

Allowance to meet incidental expenses $6.70 12 
Allowance payable in accordance with 
subclause (6) $46.10 13 
The allowances provided in this schedule shall be 
automatically varied to conform to those prescribed 
from time to time for the State Public Service. 
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4.35 
per day 

6.70 
per day 

77.90 
per day 

2.90 7 
per day 

14.50 8 
per day 
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PRIVATE HOSPITAL EMPLOYEES. 
Award No. 27 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 897 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and St John of God 
Hospital and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondents, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Private Hospital Employees Award No. 
27 of 1971 as varied, consolidated and varied, be 
further varied in accordance with the following 
Schedule and that such variation shall have effect as 
and from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

PRIVATE HOSPITAL EMPLOYEES 
Award No. 27 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 146 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and St. John of God Hospital 
and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Private Hospital Employees' Award No. 
27 of 1971 as varied, consolidated and varied, be 
further varied in accordance with the following 
Schedule and that such variation shall have effect as 
and from the beginning of the first pay period 
commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Fares and Motor Vehicle Allowances: 

Delete subclause (2) of this clause and insert the 
following in lieu: 

(2) (a) Where an employee is required and 
authorised to use his own motor vehicle in the 
course of his duties he shall be paid an allowance not 
less than that provided for in the schedule set out 
hereunder. Notwithstanding anything contained in 
this subclause the employer and the employee may 
make any other arrangements as to car allowance 
not less favourable to the employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made 
at the appropriate rate applicable to each of the 
separate areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 
30th day of June next following. 

Rates of Hire for Use of Employee's Own Vehicle 
on Employer's Business. 

Schedule — Motor Car. 
Engine Displacement 
(in cubic centimetres) 

Area and details Over 1600cc 1600cc 
26Q0cc -2600cc & Under 

Metropolitan Area: 
First 8000 kilometres 33.1 29.6 24.4 
Over 8000 kilometres 21.6 19.2 16.4 
South West Land 
Division: 
First 8000 kilometres 33.9 30.3 25.1 
Over 8000 kilometres 22.1 19.7 16.8 
North of 23.5 degrees 
South Latitude: 
First 8000 kilometres 37.5 33.2 27.9 
Over 8000 kilometres 24.1 21.4 18.4 
Rest of the State: 
First 8000 kilometres 34.8 31.2 25.8 
Over 8000 kilometres 22.7 20.3 17.2 

Schedule. 
1. Clause 14.—Record: Immediately after subclause 

(4) of this clause add the following: 
(5) In addition to the foregoing, the employer 

shall maintain for the duration of the employees' 
employment, a record in respect of each employee 
showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall 
be passed on to any succeeding employer in the 
event that the business is sold or transmitted. 

PRIVATE HOSPITAL EMPLOYEES 
Award No. 27 of 1971. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 80 of 1986. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service & Miscellaneous WA 
Branch, Applicant and St. John of God Hospital 
and Others, Respondents. 

Order. 
HAVING heard Ms K. Digwood on behalf of the 
applicant and Mrs P.E. Bentley on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
and by consent, hereby orders — 

That the Private Hospital Employees' Award 
1972 No. 27 of 1971 as varied, consolidated and 
varied, be further varied in accordance with the 
following Schedule and that such variation shall 
have effect as and from the beginning of the first pay 
period commencing on or after the date herein. 

Dated at Perth this 22nd day of April 1987. 

(L.S.J 
J.A. NEGUS, 

Commissioner. 
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Schedule. 
1. Clause 7.—Hours: Immediately following 

subclause (3) of this clause insert the following and re- 
number existing subclauses subsequent: 

(4) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1—4, the 
Accrued Day(s) Off standing to the credit of the 
employee at the date of transmission from service 
with the transmitter shall stand to the credit of the 
employee at the commencement of service with the 
transmittee and may be claimed in accordance with 
the provisions of this clause. 

2. Clause 37.—Maternity Leave: Immediately 
following subclause (12) of this clause add the following: 

(13) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1—4, the 
entitlement to maternity leave as prescribed by this 
clause standing to the credit of the employee at the 
commencement of service with the transmittee and 
may be claimed in accordance with the provisions of 
this clause. 

PUBLIC SERVICE OVERTIME AWARD. 
1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA43 of 1986. 

Between Civil Service Association of Western Australia 
Incorporated, Applicant and the Deputy Chairman 
Public Service Board, Respondent. 

Order. 
HAVING heard Mr R.J. Manning on behalf of the 
Applicant and Mr B.A. Warner on behalf of the 
Respondent, the Commission, (constituted by the Public 
Service Arbitrator), pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, hereby 
orders — 

1. Having satisfied itself that the terms of the 
General Order of the Commission No. 261 of 1986, 
dated 24 April 1986 have been complied with, and 
by consent, that the Public Service Overtime Award 
1978 as amended, be further amended in accordance 
with the following schedule with effect on and from 
1 November 1985. 

2. That the remaining parts of the claim, those 
relating to on-call and excess travelling time, be 
adjourned sine die. 

Dated at Perth this 12th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 3.—Arrangement: Delete "Schedule A". 
2. Clause 5.—Overtime: Delete subclause (j) and 

insert thereof:— 
(j) Except as provided in subclause (k) of this 

clause, payment for overtime, or the granting of 
time off in lieu of overtime, or travelling time, shall 
not be approved in the following cases. 

(i) Officers whose maximum salary or 
maximum salary and allowance in the 
nature of salary exceeds that as determined 
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for Level 5 as prescribed by Clauses 6 and 7 
of the Public Service Salaries Agreement 
1985, PSA AGS of 1985. 

(ii) Officers whose work is not subj ect to close 
supervision. 

3. Schedule A: Delete. 

RAILWAYS EMPLOYEES. 
Award No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32 Issuance of Orders 
Pursuant to section 32 (3) (c). 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch) 

and 
Western Australian Government Railways Commission 

Application No. 1033 of 1982. 

RAILWAY EMPLOYEES AWARD 18 of 1969. 

Electrical Tradesmen WA Government Railways 
Commission 

COMMISSIONER SALMON 
Perth 20th day of March 1987 

Award variation — new definitions and new classifica- 
tions — retrospective operative date — claim 
granted — paid leave for union business for this 
matter — claim granted. 

THE COMMISSIONER: These are matters arising from 
Application No. 1033 of 1982, which is an application to 
amend the Railway Employees' Award by the inclusion 
of new definitions and classifications of Electronics and 
Instrumentation Tradesmen. The questions for my 
consideration are posed in the light of section 32 of the 
Industrial Relations Act, specifically section 32 (3) (c) 
and they are whether I should make an order for retro- 
spective operation of any variation to the award and 
whether I should make an order allowing employees time 
away from work without loss of wages, so that they may 
take part in negotiations with the respondent concerning 
these variations to the award. The parties were invited to 
formerly address me on these questions and at the close 
of proceedings on 20 March, they were advised that I 
would make orders in respect of both questions. What 
follows is an account of the issues of substance that 
caused me to determine both questions in the unions 
favour. 

I observe at the outset that, generally, where award 
variations result from contested cases, whether the 
subject matter be wages or conditions of employment, 
there is usually no expectation that the order varying the 
award will be given retrospective operation. Perhaps 
there is usually no such expectation because the fate of 
the matter argued is unknown until the decision is made. 
However, in my opinion, it is by far the most likely 
explanation that retrospectivity will not be ordered 
simply because in the generality of cases it is impossible 
to do justice to all parties concerned. For example, when 
goods are sold and services are provided by private and 
public employers, the prices charged are fixed on the 
basis of wage rates and labour on-costs prevailing before 
any wage varying order may issue. Again speaking 
generally, there is no way that employers can recoup 
wage costs in respect of goods and services already sold 
unless adding more to costs that can already be expected 
to result from new wage costs. Accordingly, it would be 
unjust to employers and not in the public interest that 
retrospective orders be made. Therefore, unless an 
employer can be shown to have unfairly caused 
employees to be disadvantaged by drawing out settle- 
ment procedures or by forcing a matter to formal deter- 
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mination when negotiated settlement could reasonably 
be achieved, again with the object of gaining time, there 
is the strongest presumption that retrospective orders will 
not be made. 

I also observe that during the conferences and in the 
formal proceedings in the present case the respondents 
objections to retrospectivity were objections on 
principal. No substantial case was made out such as 
would demonstrate an injustice to the respondent in the 
event that I made an order in favour of the union. 

The new definitions and classifications currently being 
discussed by the parties are not indicative of changes 
taking place in the railways industry alone. Indeed, 
following the variation of the Federal Metal Trades 
Award, similar definitions and classifications have found 
there way into the State Metal Trades Award and also 
into the awards concerning other Government 
Departments in Western Australia. However, it seems 
that the requirements of the railway system are more 
complex than elsewhere and the parties have not found it 
easy to achieve agreement on the final form the 
provisions will take in the Railway Employees' Award. 
Neither party can be blamed for the small progress and 
each considers the other has been constructive and 
helpful in achieving such progress as has been made so 
far; but the demands of the system require that 
employees perform new work irrespective of the state of 
the award and those required to perform new work wish 
to be paid adequately and fairly for what they do. 

Dissatisfaction with progress in award negotiations so 
far has already led to bans and limitations being imposed 
on the performance of new work, and the evidence leads 
me to believe that it is most likely that industrial action 
will intensify if steps are not taken to obviate it. 

I have gained the impression that the respondent 
believes that the employees concerned with the bans are 
acting unlawfully by refusing to do certain work, but I 
am not prepared to hold that the respondent's belief is 
universally justified, if indeed it is justified in any 
individual employee's case. On the evidence, I have con- 
cluded that some employees perform work that is outside 
the range of work comprehended in their contracts of 
service, and without the benefit of an argument for the 
contrary view point, I cannot see how they are acting 
unlawfully [see Clause 16 of the Railway Employees' 
Award and Nevile P. in the in re: Metropolitan District 
Abattoir (Local Consumption) Award 41 WAIG 960]. 
Accordingly, it is probably the case that the respondent 
can rely on no more than employees' goodwill for its 
expectation that the work in question will be performed 
while the award remains expressed in its present form. Of 
course the fact that the respondent is unable to have 
certain work done by electrical tradesmen has an 
important bearing on the efficiency of its operations and 
it is also possible that the public interest may be effected. 
Nevertheless, these reasons are not grounds for requiring 
electrical tradesmen do work outside of the work of their 
classifications; nor can it be said that these employees are 
acting unfairly and unreasonably towards the respondent 
by refusing to do the work in question. The plain truth is 
that at a crucial stage in the process of negotiating award 
variations the employees have a tactical advantage. By 
working strictly in accordance with their contracts of 
service they merely refuse to hand their advantage to the 
respondent. 

Furthermore, it is a fact of fundamental importance in 
this case that neither party has any reservations about the 
necessity to cater for new definitions and classifications 
in the award, with appropriate rates of pay prescribed 
above the amounts now payable to base rate electrical 
tradesmen. The clear implication is that some electrical 
tradesmen are inadequately remunerated for some of the 
work the respondent expects them to do. However, there 
is no indication of how long it will be before the award is 
varied and it is patently unfair that they should be 
expected to do the work without payment for it. 

In my opinion the circumstances that I have described 
are sufficient grounds for treating this case as a special 
case in which a measure of retrospectivity should be 

allowed. Bearing in mind the emphasis placed on 
conciliation by the Industrial Relations Act as the 
preferred method of dealing with industrial matters and 
the importance of section 32 as a means of encouraging 
maximum reliance on that method by the parties 
involved with claims, I think I should view favourably 
any proposal that is likely to facilitate amicable settle- 
ment of claims and counterclaims between parties so 
long as what is proposed does not result in unfairness 
towards either party. Furthermore, given the importance 
of the subject matter of the application to vary the 
award, I think that an order for retrospectivity should be 
made pursuant to section 32 (3) (c) so that all bans on the 
work in question are lifted and an amicable settlement of 
all of the issues of difference can be achieved without 
undue haste. 

At the conference I was informed by the union that it 
believed it would be placed at a disadvantage if electrical 
tradesmen directly effected by the outcome in 
Application No. 1033 of 1982 were unable to take part in 
the negotiations necessary for the settlement of the 
claims. However, the cost of such attendances in terms of 
lost wages as a charge against union funds would not be 
met by the union and a claim was made requiring the 
respondent to allow electrical tradesmen to attend the 
negotiations during working hours without loss of pay. 
The respondent objected to the union's claim. 

I think that it is in the interests of all concerned that 
electrical tradesmen should have the opportunity to 
make the greatest possible contribution to the final 
outcome of the award variations. The probable 
advantages of this input in the longer term are obvious 
enough from the point of view of harmony on the job. 
But I am also of the opinion that if electrical tradesmen 
are denied the opportunity to take part in the 
negotiations, not only will industrial trouble follow but 
also amicable settlement of the issues will be threatened. 
Therefore, I am inclined to make an order to ensure that 
the trouble and the threat do not eventuate. 

It should be emphasised that I am not moved by the 
possibility of industrial trouble as a reason by itself that 
would justify my order. I believe that the electrical 
tradesmen concerned with the outcome of the award 
variations can justifiably expect to have extended to 
themselves the same paid time release as currently applies 
to a large number of State Government employees by 
virtue of agreed award conditions. Since I believe that 
this much is their valid expectation, I think it follows that 
if they are denied these benefits it would be difficult to 
criticise their recourse to direct industrial action to 
support their claims. 

The respondent recognises the existence of a general 
agreement between the Trades and Labor Council and 
the State Government which is the basis of the award 
prescriptions I have alluded to, but it argues that a 
similar provision has not yet been included in the 
Railway Employees' Award and that there is no ground 
for anticipating its inclusion. Furthermore, the 
respondent appears to hold the view that without an 
Award prescription of this kind paid leave for the 
purposes proposed is simply unjustified. 

With respect I think the respondent misses the point of 
fundamental importance. An established benefit or 
condition of employment having application to a 
majority of State Government employees by reason of an 
agreement between the Government and the Trades and 
Labor Council is capable of being applied to a discrete 
group of railway employees in advance of its prescription 
for all railway employees, more especially according to 
the probability of this Award prescription becoming a 
fact. 

In my opinion it is more likely than not that the 
provision in question will be included in the Railway 
Employees' Award. As a member of the Commission in 
Court Session which approved of the inclusion of the 
agreement between the Trades and Labor Council and 
the State Government into various awards in 1986 and 
my knowledge of its extension to other State Govern- 
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ment awards and on the basis of industrial common 
sense, I can have no other opinion. But the circumstances 
of the present case justify the immediate prescription of 
the condition for electrical tradesmen that will be 
effected by the outcome of Application No. 1033 of 
1982, irrespective of the time taken to formerly amend 
the Award with respect to paid time release from work. 

I am satisfied that I am acting appropriately pursuant 
to section 32 (3) (a) with respect to both issues on which 
orders will issue. I am also of the opinion that the 
foregoing reasons for decision, satisfy the requirements 
of section 32 (4) specifying written preambles to orders 
issued under section 32 (3) (c), therefore the order I make 
will have no preamble. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1033 of 1982. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Western Australian Government Railways 
Commission, Respondent. 

Order. 
HAVING heard Mr L.J. Benfell on behalf of the 
Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Mr R.C. 
Horton on behalf of the Western Australian Govern- 
ment Railways Commission, I the undersigned member 
of the Western Australian Industrial Relations 
Commission, pursuant to the powers conferred on me by 
section 32 (3) (c) of the Industrial Relations Act 1979, do 
hereby order:— 

1. That wage rates prescribed for new classifica- 
tions of employees in the Railway Employees' 
Award in Application 1033 of 1982 shall be paid 
from the beginning of the first pay period 
commencing on or after the first day of December 
1986; provided that such wage rates shall not be used 
in the calculation of an employees overtime, penalty 
or special payment rate before the beginning of the 
first pay period commencing on or after the 20th day 
of March 1987. 

2. (1) That with respect to union business in 
connection with Application No. 1033 of 1982, the 
Western Australian Government Railways Commis- 
sion (hereinafter referred to as the employer) shall 
grant paid leave during ordinary working hours to 
an employee — 

(i) who is required to give evidence before any 
Industrial Tribunal; 

(ii) who as a union nominated representative 
of the employees is required to attend 
negotiations and or conferences between 
the union and the employer; 

(iii) when prior agreement between the union 
and the employer has been reached for the 
employees to attend official union 
meetings preliminary to negotiations or 
industrial hearings. 

(2) The granting of leave pursuant to this Order 
shall only be approved — 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendance is 
essential; 

895 

(iv) when the operation of the organisation is 
not being unduly effected and the 
convenience of the employer impaired. 

(3) (i) Leave of absence will be granted at the 
ordinary rate of pay; 

(ii) the employer shall not be liable for any 
expenses associated with an employee 
attending the union business; 

(iii) leave of absence granted under this Order 
shall include any necessary travelling time 
in normal working hours. 

(4) (i) Nothing in this Order shall diminish the 
existing arrangements relating to the 
granting of paid leave for union business; 

(ii) an employee shall not be entitled to paid 
leave to attend union business other than 
prescribed by this Order; 

(iii) the provisions of this Order shall not apply 
to special arrangements made between the 
parties which provide for unpaid leave for 
employees to conduct union business. 

(5) The provisions of this Order shall not apply 
when an employee is absent from work without the 
approval of the employer. 

Dated at Perth this 20th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

RAILWAY OFFICERS. 
Award No. 1 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. RCB3 of 1987. 

Between West Australian Railways Officers' Union, 
Applicant and Western Australian Government 
Railways Commission, Respondent. 

Order. 
HAVING heard Mr R.L. Robinson on behalf of the 
Applicant and Mr A.H. Borger on behalf of the 
Respondent, the Railways Classification Board, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, having satisfied itself that 
the terms of the General Order of the Commission No. 
1195 of 1986, dated 24 April 1987, as amended, have 
been complied with, and by consent, hereby orders — 

'. That the Railways Officers' Award No. 1 of 
1985 as amended, be further amended in accordance 
with the following schedule. 

2. That Clause 18 of the Award be amended with 
effect on and from 1 March 1987. 

3. That Clause 22 of the Award be amended with 
effect on and from 1 Janaury 1987. 

4. That Clause 36 of the Award be amended with 
effect on and from this day. 

Dated at Perth this 28th day of May 1987. 

(Sgd.)G.L. FIELDING, 
[L.S.] Chairman, 

Railways Classification Board. 
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Schedule. 
1. Clause 18.—Away from Home Allowance: Delete 

subclauses (l)(a) and (b), (2)(c) and (3) and insert the 
following in Ueu:— 

(1) (a) Allowances to meet travelling expenses of 
Officers where an overnight stay at a hotel or motel 
is involved will be paid:— 

ABC 
All Married Single 

Officers Officers Officers 
for after after 

42 days 42 days 42 days 
per day per day per day 

$ $ $ 
WA 
— Suburban Area 77.90 38.95 25.95 
— South of 26 

degrees latitude 62.10 31.05 20.70 
T nf GTCt* fl 1" G 
— Capital City 103.00 51.50 34.35 
— Other than 

Capital City 62.10 31.05 20.70 

(b) Where accommodation other than at a hotel 
or motel is obtained:— 

South of 26 
degrees latitude $31.70 

Interstate $46.10 

(2) (c) 
(i) Breakfast $ 6.70 
(ii) Lunch $ 6.70 
(iii) Evening Meal $13.95 

(3) An Officer travelling on duty within a radius 
of 50 kilometres from his normal place of 
employment which requires his absence from his 
home station over the usual meal period shall be 
paid the amount of $2.90 for each meal necessarily 
purchased, provided that — 

(i) Such travelling is not a normal feature in 
the performance of his duties. 

(ii) Total reimbursement under this subclause 
for any one pay period shall not exceed the 
amount of $14.50. 

2. Clause 22.—District Allowances: Delete subclauses 
(l)(a), (b), (c) and (d) and insert the following in lieu:— 

(a) $240 per annum — Esperance, Kalgoorlie, 
Miling, Mullewa, Southern Cross, Kambalda. 

(b) $480 per annum — Trayning, Mogumber, 
Norseman. 

(c) $810 per annum — Bencubbin, Kalannie, 
Koolyanobbing, Koorda, Mukinbudin, Newdegate, 
Perenjori, Wubin, Eneabba, Morawa. 

(d) $1 620 per annum — Leonora, Salmon Gums. 
3. Clause 36.—Rates of Pay: Delete subclause (l)(a) 

and insert the following in lieu:— 
(1) (a) The rates of pay for all officers except 

temporary clerks — Clause 28 — and those officers 
covered by Clause 38 of this Award shall be as 
shown in the Salary Tables hereunder and shall be 
varied from time to time to the extent necessary to 
give effect to any decision of the Western Australian 
Industrial Relations Commission in a State Wage 
Case made during the currency of this Award 
expressed to be on general economic grounds and 
which has general application. 

SLOW LEARNING CHILDREN'S GROUP 
(Salaried Officers). 

Award No. 13 of 1977. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 985 of 1986. 

Between Hospital Salaried Officers Association of 
Western Australia (Union of Workers), Applicant 
and the Executive Director Slow Learning 
Children's Group of WA (Inc), Respondent. 

Order. 
HAVING heard Mr J.D. Kirwan on behalf of the Appli- 
cant and Mrs M.C. Manning on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 261 of 1986, dated 23 July 1986, 
have been complied with, and by consent, hereby 
orders — 

That the Slow Learning Children's Group 
(Salaried Officers) Award 1981 as amended, be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on and from this day. 

Dated at Perth this 13th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately after the 

number and title 44.—Trade Union Training Leave 
insert the following:— 

45.—Introduction of Change. 
2. Immediately after Clause 44.—Trade Union 

Training Leave, insert the following:— 
45.—Introduction of Change. 

(1) (a) Where the employer has made a definite 
decision to introduce major changes in production, 
programme, organisation, structure or technology 
that are likely to have significant effects on 
employees, the employer shall notify the employees 
who may be affected by the proposed changes and 
the Association. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the Award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 

(2) (a) The employer shall discuss with the 
employees affected and the Association, inter alia, 
the introduction of the changes referred to in 
subclause (1) hereof, the effects the changes are 
likely to have on employees, measures to avert or 
mitigate the adverse effects of such changes on 
employees and shall give prompt consideration to 
matters raised by the employees and/or the 
Association in relation to the changes. 

(b) The discussion shall commence as early as 
practicable after a firm decision has been made by 
the employer to make the changes referred to in sub- 
clause (1) hereof. 

(c) For the purposes of such discussion, the 
employer shall provide to the employees concerned 
and the Association, all relevant information about 
the changes including the nature of the changes 
proposed; the expected effects of the changes on 
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employees and any other matters likely to affect 
employees provided that the employer shall not be 
required to disclose confidential information the 
disclosure of which, would be inimical to its 
interests. 

TELFER GOLD MINES (PRODUCTION AND 
MAINTENANCE EMPLOYEES). 

Award No. 13 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C149 of 1987. 

Between Newmont Holdings Pty Ltd, Applicant and the 
Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others, 
Respondents. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of the 
Applicant and Mr R. Parsons, Mr C. Butcher and Mr 
L.J. Benfell on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Telfer Gold Mines (Production and 
Maintenance Employees) Award 1985 No. 13 of 
1985 as amended, be further amended in accordance 
with the following Schedule with effect from the 
first pay period commencing on or after 1 
September 1986 with respect to Clause 6 and with 
effect from the first pay period commencing on or 
after 11 November 1986 with respect to Clause 29. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) I.E. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add new clause: 

29. Weekend Availability Allowance. 
2. Clause 6.—Wages: Delete subclauses (4) and (7) 

and insert in lieu thereof the following: 
(4) Engineering Section: 

(a) Greaser  275.80 
(b) Tradesman's Assistant 265.20 
(c) Lube and Fuel Serviceman 265.80 
(d) Tyre Fitter 291.40 
(e) Tradesman 324.50 
(f) Linesman  324.50 
(g) Crane Driver 

(i) 8-14 tonnes lifting capacity . 304.90 
(ii) 15-40 tonnes lifting capacity 309.60 

(7) (a) An electrician who is appointed by the 
employer to perform multi-function duties shall be 
paid an additional $8.30 per week on the base rate 
prescribed in subclause (4) of this clause. 

(b) An electrician who is appointed by the 
employer to perform multi-function duties shall, in 
addition to the allowance prescribed in (a), be paid a 
flat weekly allowance at the rate of $7.30 per week. 

(c) A tradesman who holds and in the course of 
his employment may be required to use a current 
"A" Grade or "B" Grade licence issued pursuant 
to the relevant regulation in force at the date of this 
award under the Electricity Act 1945 shall be paid an 
allowance of $11.70 per week. 

(d) A tradesman who holds a licence as prescribed 
in (b) hereof where such licence is endorsed for both 
fitting and installing work shall, in addition to the 
allowance prescribed in (b), be paid a flat weekly 
allowance at the rate of $11.70 in respect of any 
week in which the tradesman is allocated and 
performs both fitting and installing work. 

(e) A tradesman who holds an appropriate 
restricted electrical licence pursuant to regulations 
22 and 23 of the Electricity Act Regulations shall be 
paid an allowance at the rate of $5.85 which shall 
represent 50 per cent of the allowance payable at (c) 
above. 

(f) A plumber holding registration in accordance 
with the Metropolitan Water Supply, Sewerage and 
Drainage Act shall be paid an additional $12.80 per 
week on the base rate prescribed in subclause (4) of 
this clause. 

(g) Any licensed plumber called upon by his 
employer to use the licence issued to him by the 
Metropolitan Water Supply, Sewerage and 
Drainage Act for a period in any week shall be paid 
$18.50 for that week. 

(h) Metal tradesmen, the greater part of whose 
time is occupied in marking off/or template 
marking, shall be paid an additional amount of 
$3.50 per week on the base rate prescribed in 
subclause (4) of this clause. 

(i) In addition to the rates prescribed in subclause 
(2) of this clause where an employee is a mill shift 
employee employed in a classification in that section 
he shall be entitled to a mill employee's allowance of 
$1.18 per hour for each ordinary rostered hour of 
duty worked. 

3. Clause 29.—Weekend Availability Allowance: Add 
a new Clause 29.—Weekend Availability Allowance as 
follows: 

(1) Where a worker keeps himself available on a 
Saturday in the case that he may be called out in 
order to support the maintaining of the continuous 
process operations he shall be entitled to be paid an 
equivalent of four hours' payment at ordinary time 
rates. 

(2) Where a worker keeps himself available on a 
Sunday in the case that he may be called out in order 
to support the maintaining of the continuous 
process operations he shall be entitled to be paid an 
equivalent of eight hours' payment at ordinary time 
rates. 

(3) Any entitlements for payments for callouts 
that actually occur during a period that a worker is 
keeping himself available shall be in addition to any 
entitlements under this clause. 

TRANSPORT WORKERS 
(Eastern Goldfields Transport Board). 

Award No. R23 of 1976. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 9 of 1987. 

Between the Transport Workers' Union of Australia, 
Industrial Union of Workers, Western Australian 
Branch, Applicant and the Eastern Goldfields 
Transport Board, Respondent. 

Order. 
HAVING heard Mr J.A.G. Long on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the "Transport Workers' (Eastern Gold- 
fields Transport Board)" Award No. R23 of 1976 as 
varied, be further varied in accordance with the 
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following Schedule and that such variation shall AWARDS/AGREEMENTS — 
have effect as from the beginning of the first pay . r M ^ 
period commencing on or after the 9th day of April Application f Of VSri^tlOll 
1987• no variation resulting — 

Dated at Perth this 9th day of April 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Schedule. 
Clause 6.—Spread of Hours: Delete subclause (1) of 

this clause and insert in lieu: 
The spread of hours from the beginning to the end 

of the days work shall not exceed 10 consecutive 
hours without the payment of the penalties referred 
to in subclause (3) of this clause. 

CLIFFS ROBE RIVER IRON ASSOCIATES 
IRON ORE PRODUCTION AND PROCESSING. 

Agreement No. 10 of 1979. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Building Trades Association of Unions of 
Western Australia 

and 
Robe River Iron Associates. 

(No. 996 of 1985.) 

TRANSPORT WORKERS (General). 
Award No. 10 of 1961. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 375 of 1987. 

Between Peters (WA) Limited, Wesfarmers Limited and 
Capel Dairy Company (WA), Applicants and 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch, 
Respondent. 

Order. 
HAVING heard Mr D.M. Jones on behalf of the appli- 
cants and Mr J.A.G. Long on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That employees, employed by the applicants 
subject to the provisions of the' 'Transport Workers 
(General)" Award No. lOof 1961 as varied as "bulk 
pick-up drivers" shall be paid the allowance 
specified hereunder for the duties therein described. 
Namely:— 

1. In each week that an employee, employed as a 
bulk pick-up driver, is required to take milk supplies 
as requested by the Dairy Industry Authority or is 
required to take any other samples as requested by 
his employer, he shall be paid an allowance at the 
rate of $15.(X) per week. 

2. The allowance prescribed in subclause 1 of this 
Order shall be increased proportionately in any 
week that an employee works a sixth shift. 

3. The aforesaid allowance is payable only to 
employees who obtain a relevant ticket required for 
such sampling work. 

4. Payment of the aforesaid allowance takes into 
consideration all the exigencies associated with the 
work — including working relationships with dairy 
farmers and the distribution of sampling results. 

5. The employers reserve the right to rotate bulk 
pick-up drivers through the various milk collection 
rounds. 

6. This Order shall have effect as from the 
beginning of the first pay period commencing on or 
after the 1st day of April 1987. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

ROBE RIVER IRON ASSOCIATES IRON ORE 
PRODUCTION AND PROCESSING AGREEMENT 

NO. 10 OF 1979. 

Plumbers Mining Industry 

MR COMMISSIONER W.S. COLEMAN. 
Perth 11th day of May 1987 

Wage Rates — New classification — work value — wage 
fixation Principle 4 — gas conversion — Statutory 
requirement to possess certificate — scope of duties 
— application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant Union claims 
that Industrial Agreement No. 10 of 1979 should be 
amended to provide for a new classification under Clause 
38 of— 

Plumber/Gasfitter means a worker engaged in 
gasfitting duties as well as normal plumbing duties 
and in addition who has obtained by external 
examination and who continues to possess the 
necessary SEC licence to carry out gasfitting duties 
as required by the Company from time to time. 

A wage rate of $387 is sought for the new 
classification. 

The claim is made on behalf of two plumbers 
employed by the Respondent Company at Pannawonica 
and one plumber at Cape Lambert. 

The above classification would be in addition to that 
already provided in the Agreement under Clause 38 (5) 
(c) namely, "Plumber means a worker employed or 
usually employed in executing any general plumbing, 
ship plumbing, gasfitting, pipefitting, lead-burning, 
sanitary, heating and domestic engineering, industrial, 
commercial, medical, scientific and chemical plumbing 
. . . etc." 

The genesis of the claim is the conversion to gas of the 
cooking appliances in the kitchens at the Pannawonica 
and Cape Lambert mess facilities. There are now specific 
requirements concerning the possession of a Certificate 
of Competency under the Gas Standards Regulations 
1983 pursuant to the Gas Standards Act 1972 for 
tradesmen engaged in the installation, removal, 
demolition, replacement, alteration, maintenance or 
repair of a gas installation. 

The Applicant Union grounds the claim under 
Principle 4 of the Principles of Wage Fixation and has 
determined the wage rate sought by reference to levels of 
remuneration of electricians under the Industrial Agree- 
ment 10 of 1979. It was argued that a change in the nature 
of the work of plumbers engaged by the Respondent 
Company has necessitated the exercise of additional 
skills and responsibilities amounting to a significant 
change in work value. The claim is opposed by the 
Respondent Company. 
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A tradesman was called to give evidence by the 
Applicant. He provided details of the changes in duties 
of plumbers as a result of the conversion to gas in the 
messes at both sites. Three cooking ranges, three deep- 
fryers, two grillers, and several tilting pans and two 
bakers ovens at Pannawonica now fuelled by gas require 
maintenance and repair by the plumbers. This accounts 
for approximately 25 per cent of the time of their 
working week. To comply with the statutory require- 
ments the plumbers must possess a Certificate of 
Competency issued by the SEC pursuant to the Gas 
Standards Regulations 1983. This was obtained after 
attending a course run by the SEC. In the case of one 
plumber it meant attendance and satisfactory completion 
of a five day training course in Port Hedland. Statutory 
control of installation and repair work of gasfitting 
includes completion of preliminary notices to undertake 
such tasks and certification of a Notice of Compliance to 
the SEC. Failure to adhere to the requirements 
associated with a Certificate of Competency renders the 
tradesmen liable to a fine and cancellation of the 
Certificate. 

Through the witness it was argued that the mainte- 
nance and replacement of valves and repair to piping 
involves the plumber in a higher level of skill in the 
exercise of his trade than was previously expected. Work 
on gas has meant duties associated with the calibration of 
thermostats and the maintenance of gas regulators, pilot 
values and pilot lights. It was argued that these duties 
demand additional skills to those associated with 
plumbing work involving water. 

Apart from the procedural requirements placed on the 
holder of a Certificate of Competency, Schedule 5 of the 
Gas Standards Regulation 1983 details the technical 
requirements to be adhered to in the installation, 
maintenance and repair of a gas service. Those involved 
in the industry have had to accommodate the improved 
standards dictated by the SEC pursuant to the regula- 
tions. Modification to apprenticeship training has taken 
place and re-training courses are being conducted 
through Technical Colleges to ensure that tradesmen 
possess the skills necessary to perform gasfitting duties in 
a safe and efficient manner. 

Mr Bryant for the Plumbers and Gasfitters 
Employees' Union of Australia Western Australian 
Branch provided a comprehensive resume of the 
development of the trade with respect to gasfitting 
requirements of industry. He canvassed the changes in 
technology that have occurred, modifications to 
apprenticeship training and the impact that the advent of 
statutory controls has had on the levels of skill of the 
tradesmen and on their accountability. 

In summary the position put forward by the Applicant 
is that the three plumbers employed by the Respondent 
Company have, since August 1984 when the mess 
cooking services were converted to gas, experienced a 
significant change in work value arising from the 
additional skills that they had to acquire and to exercise 
to maintain and repair the equipment. The discharge of 
these duties is rigorously controlled by statute with the 
tradesmen being accountable to the SEC as holders of 
Certificates of Competency. It is submitted that the 
possession of these Certificates is documentary evidence 
of the development of their trade to the point where the 
gasfitting duties which they perform for a considerable 
part of their working week, amount to a significant nett 
addition to their work value and merit the increase in 
wage as claimed. 

In opposing the claim Mr Moss for the Respondent 
Company warned that no increase can be justified, 
particularly within the parameters of the Wage Fixing 
Principles just because statutory regulations have 
required the possession of a Certificate of Competency in 
the discharge of the duties of these tradesmen. It was 
argued that under Industrial Agreement 10 of 1979 there 
are only two payments made for certification which do 
not have attached to them a "work value type justifica- 
tion" — one is the Electrical Licence Allowance and the 

other the Plumbers Registration Allowance. It was stated 
that these allowances are Australia-wide standards 
adopted many years ago. They have flowed through to 
the iron ore industry following a major test case before 
this Commission. Other allowances in the Industrial 
Agreement which are attached to particular certificates 
are all related to "work value". Mr Moss states — 

It is just not a matter of paying money just 
because the worker is required to hold a particular 
certificate before being allowed to practice his 
vocation. Going through them — not to be confused 
with the Plumbers Registration Allowance — there 
is another allowance called the Plumbers Licence 
Allowance [Clause 35 subclause (4) (c)]. 

(Transcript p. 21.) 

That allowance is paid because the licenced plumber is 
designated as responsible under the Act. In other words it 
is possible for a plumber to hold the licence but not to 
receive the allowance, i.e. if he has not been designated 
to be responsible under the Act. It is argued that this 
situation is analogous to the Coded Welders Allowance, 
the Hoist Allowance and the Explosive Tool Allowance. 
It is the performance of duties associated with the 
operation of particular equipment which designates a 
workers entitlement to additional payment. It is not the 
possession of a ticket. It was submitted that the holding 
of a gasfitters Certificate of Competency of itself does 
not justify additional money; all that it does is ensure 
that the tradesmen has a minimum standard of 
competence and training necessary to perform to a 
standard designated by the SEC. The Company does not 
dispute that with the acquisition of gas appliances the 
plumbers now perform work which requires additional 
skills and responsibilities. But those additional skills dis- 
charged in the repair and maintenance of valves and 
piping and are consistent with the duties and that 
plumbers have traditionally discharged. Gas is a 
different medium, it requires special consideration with 
respect to safety, it requires special skills; but it does not 
require a level of skill so significantly different as to 
change the work value of a plumber. The plumbers have 
always been trained to perform gasfitting work and this is 
recognised in the definition under Clause 38 (5) (c) of the 
Industrial Agreement. Finally it is submitted that it is 
relevant to consider the situation in industry generally 
where the full range of plumbing skills are applied to see 
if special recognition is given to the performance of 
gasfitting duties. On that analysis the Respondent 
Company cites the State Building Trades Award and the 
Federal Plumbing Industry Award to show that no such 
consideration is given. Finally Mr Moss for the 
Respondent states that for the Commission to determine 
this claim in favour of the Applicant Union would be a 
"classic case of the tail wagging the dog". 

The claim is grounded on Principle 4 and therefore has 
to pass the strict test set down therein. I consider that it 
would be contrary to the commands of section 26 to 
dismiss the claim by focusing on the situation in industry 
generally to the exclusion of the particular duties of the 
Respondent's plumbers and the changes that have 
occurred in the nature of their work. Similarly it would 
be wrong to conclude from the promulgation of regula- 
tions which dictate the necessity to conform to certain 
standards of workmanship and for the possession of a 
Certificate of Competency in order to discharge those 
functions that there has been a nett addition to work 
value. 

In the circumstances of this case it is necessary for the 
skills which are brought to bear in accommodating the 
conversion of gas to be translated into a nett addition to 
work value. To do this those skills must not only be 
additional to those not traditionally exercised by the 
plumber on whose behalf the claim is pursued but must 
be of a higher order than those normally comprehend in 
the scope of this trade. On this basis the Certificate of 
Competency would take on the character of evidence of a 
course of training undertaken by the tradesmen to 
assimilate those new roles. 
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It is to be noted that gasfitting has, in some form or 
another, been an integral part of the plumbers skills for 
many years. The 1982 Syllabus of Apprentices' Training 
recognises the correct description of the trade as 
"plumbing and gasfitting" although the apprentice and 
tradesmen continue to be referred to within the confines 
of the description of "plumber". Of course there will be 
evolutionary changes in the nature of the trade as 
technology, the demands of industry and possibly 
statutory regulation impinge upon the area of expertise 
of those that discharge the skills of that trade. At some 
point it is possible that the cumulative impact of those 
changes will converage because of the particular 
demands of some employer or indeed of industry 
generally and it will be appreciated that a qualitative 
change has occurred in the nature of the trade and its 
work value has increased. 

At this time I am not satisfied that such a change has 
occurred with respect to the plumbing duties performed 
by these tradesmen employed by the Respondent 
Company. The duties occasioned by the conversion to 
gas of appliances in the messes at Pannawonica and Cape 
Lambert still come within the scope of duties for which 
these men were trained. The advent of the requirement of 
a Certificate of Competency dictates the standards to 
which those duties are discharged. 

In my view there has not been a significant change in 
work value. The application is dismissed. 

Mr R. Bryant appeared on behalf of the applicant. 
Mr D. Moss appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 996 of 1985. 

Between Building Trades Association of Unions of 
Western Australia, Applicant and Robe River Iron 
Associates, Respondent. 

Order. 
HAVING heard Mr R. Bryant on behalf of the claimant 
and Mr D. Moss on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

LOTTERIES COMMISSION CLERICAL OFFICERS. 
Award No. 41 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PSA 355 of 1987. 

Between the Lotteries Commission of Western Australia 
Applicant and Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch, 
Respondent. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the 
Applicant and Mr C.D. Panizza on behalf of the 
Respondent, the Commission, constituted by the Public 
Service Arbitrator, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979, and by 
consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

67 W.A.I.G. 

MINERAL SANDS MINING AND 
PROCESSING INDUSTRY. 

Award No. 38 of 1981. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 58 of 1987. 

Between Westralian Sands Ltd and Others, Applicants 
and the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers 
and Others, Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Interpretation of — 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty Ltd). 
Award No. A15 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1173 of 1985. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Hamersley Iron Pty Ltd, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of February 1987. 

Mr L. Benfell appeared on behalf of the applicant. 
Mr A. Cameron appeared on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The applicant union seeks 
interpretation of three provisions of the Iron Ore 
Production and Processing (Hamersley Iron Pty Ltd) 
Award 1985, pursuant to section 46 of the Industrial 
Relations Act 1979. 

The first matter is Clause 14.—Overtime — Rest 
Period After Overtime. Subclause 3 (b) (i), (ii), (ii) 
states:— 

(i) when overtime work is necessary it shall be so 
arranged, other than in an urgent and special 
circumstance, that employees have at least 10 
consecutive hours off duty between the work of 
consecutive days. 

(ii) the provisions of subclause (i) do not apply to 
an employee who commences pre-start 
overtime or who is recalled to work within the 
four hours preceding the commencement of the 
ordinary hours of work unless such an 
employee has not then had 10 consecutive 
hours off work from the completion of the 
ordinary hours of the day before; 

(iii) the provisions of subparagraph (i) do apply to 
an employee who is recalled to work on more 
than one occasion in the eight hours preceding 
the commencement of normal hours of work 
on that day even if that employee has had 10 
consecutive hours off work from completion of 
ordinary hours on the preceding day. 
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It is the wording of subclause 3 (b) (iii) of Clause 14 
that poses problems from the applicant union's point of 
view. In the words of Mr Benfell for the Electrical Trades 
Union:— 

If you go back eight hours from the normal 
commencement of work you go back to 11.00 p.m. 
on the previous day. It refers to "if there is more 
than one call-out". It does not say what applies 
when three is one call-out. That is the crux of the 
problem we have, because there are some situations 
where an employee will be called-out on one 
occasion in the eight hours preceding the 
commencement of normal working hours, but the 
Award does not provide an answer to what should 
apply to that employee. In other words the Award is 
silent on that matter. It talks about if you were 
called-out on more than one occasion, but not on 
one occasion in that period. 

(Transcript pp. 6, 7 and 8.) 
The applicant entreats the Commission to recognise a 

defect in the Award with respect to the absence of a 
provision for a rest period for one call-out in the eight 
hours immediately preceding normal start time and to 
remedy this in accordance with section 46 (1) (b) of the 
Industrial Relations Act. It is on the premise of what the 
applicant union submits as the Awards silence on the 
situation of the one call-out in the eight hour period as 
the justification for the Commission's acceptance of a 
variation to the clause to give effect to an amelioration of 
the conditions that presently exist. It is the period 
between 0130 hours and 0300 hours which causes 
concern (i.e. that period between the expiration of 10 
consecutive hours after the completion of the ordinary 
hours the preceding day and before the four hours 
preceding the commencement of ordinary hours the 
following day). The application of the provision of the 
Award for a rest period after overtime can result in the 
situation where an overtime call-out which commences at 
0135 hours and lasts for more than four hours, does not 
entitle the employee to the 10 hour break as provided 
under subclause 3 (b) (i), but two call-outs in the eight 
hours preceding the commencement of ordinary hours 
can attract the rest period. 

The applicant union submits that in view of the 
Award's silence on the one call-out situation, it is proper 
for the Commission to enquire into the intentions which 
gave rise to the Award provisions and reasons for the 
existing clause being varied from that which prevailed 
under the 1983 Award. In essence it is argued that the 
Award should be interpreted to accommodate the 
situation whereby one recall to work in the eight hour 
period to normal start and which extends beyond four 
hours should attract the entitlement to the 10 hour break 
before the commencement of normal duty. 

If the subclause is silent on the matter of the one recall 
to work overtime during the period in question, the 
words read in their ordinary and natural sense should 
disclose an omission or void which either renders some 
aspect of the provision uncertain, its appication illogical 
or impractical, or gives rise to an ambiguity. Once the 
void, omission, uncertainty or ambiguity has been 
identified, it is then proper to ascertain the intentions of 
the parties with respect to the circumstances on which the 
provision is silent and to that end trace the historical 
development of the existing clause or subclause. 

The Award provision, the subject of this aspect of the 
union's claim does not disclose an omission or void but 
rather the specific wording in subclause 3 (b) (iii) of 
Clause 14 particularises the situation where the entitle- 
ment to subparagraph (i) of the subclause is to apply. 
The "silence" on the one recall situation is an exclusion 
addressed by the statement "... recalled to work on 
more than one occasion . . .". 

Although the wording of subclause 3 (b) of Clause 14 
may not reflect what the union intended when the Award 
provision was renegotiated, the comprehensiveness of 
the wording and the absence of any void or omission 

does not permit the enquiry to be undertaken and a 
conclusion to be reached that is advocated by the 
applicant. 

I appreciate the efforts of Mr W. Hunt the union's 
witness in setting out the details and history of the rest 
period in the overtime provisions of the 1983 and 1985 
Awards, but I can only remind the applicant that an 
interpretation is not the vehicle for an amendment to the 
Award. 

The next matter which arises for interpretation is the 
meaning of the words "the job" within the context of 
subclause 3 (a) (iii) — Recall to work, of Clause 14.— 
Overtime. The Award provision in question states:— 

If the job for which an employee was recalled is 
completed in less than four hours the employee will 
be paid for a minimum of four hours pay at penalty 
rates and the employee will not be required to work 
for longer than the minimum period necessary for 
the completion of the particular job unless circum- 
stances have newly arisen which could not reason- 
ably have been foreseen by the employer at the time 
of the original recall and those circumstances then 
urgently require additional work to be done by that 
employee. 

It is the applicant union's submission that ". . . in 
certain areas of work the interpretation of 'the job' has 
to include the time spent actually travelling to the 
location of work . . . The overwhelming majority of 
employees recalled to work would take five to 10 minutes 
to get to the site of the work from either their depot or 
from home. This application seeks to clarify the situation 
in respect of people who have to travel many kilometres 
to the site of work; that is people employed in the three 
main sections of the Company's operations." 
(Transcript p. 22-23). 

Through an exhibit presented by the applicant the 
particular employees are identified who are disadvan- 
taged by an application of the subclause which limits the 
meaning of "the job" to the performance of a specific 
task and which excludes travelling time. These are the 
line crew in power generation, the crane and rigging crew 
and employees in the rail communications and signals 
section. 

In support of the argument for an interpretation of 
"the job" which includes travelling time, the union cites 
the Company's practice of actually paying for travelling 
time as time worked on a recall in the railway operation. 
But it was also submitted that arrangements include 
counting travelling time from home where the employee 
has a vehicle and proceeds directly to the job location 
and in some instances counting travelling time from the 
depot to the work site. The thrust of the applicant 
union's argument focuses on the plight of the employees 
in these areas of operations and very little was submitted 
to show that the existing provision is silent or ambiguous, 
thereby necessitating an enquiry as to the intent of the 
parties and the necessity for an order to remedy the 
perceived defect. 

The Company contends that for the "overwhelming 
bulk of Hamersley's workforce . . . travelling time is not 
included and rightly so if one says that the words should 
really reflect the intention, because that was the basis on 
which it was negotiated" (Transcript p. 27). 

However it is acknowledged that an anomaly exists in 
the rail operation and that this has been addressed by the 
Company by exceeding the Award provisions. But even 
then the Company interprets the task to be performed on 
a recall as not only including the performance of "the 
job" but also the travelling time in returning to the depot 
to complete a written report. Why the time taken travel- 
ling from the depot when the employee loads the vehicle 
and travels to the job site is not counted, is not explained. 

The respondent insists that despite the recognition of 
an anomaly caused by the particular operations of the 
railways, the words "the job" in the subclause in 
question bear their common meaning. In the context of 
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the subclause this can only be taken to be the particular 
task "for which the employee was recalled". Subclause 3 
(a) (v) states:— 

. . . written advice stating the work required to be 
performed shall be given to an employee recalled to 
work under this subclause either at the point of 
recall, or on arrival at the job . . . 

It is the nomination of this particular task that, in the 
Company's view, limits the scope of "the job" and 
thereby excludes travelling time. 

In the absence of a definition of the meaning of "the 
job" in this subclause a degree of ambiguity arises as to 
whether the strict limits of the task itself should only 
apply or whether in the common meaning of the words 
those actions ancillary but fundamental to the 
performance should be taken into account. On the 
premise of this uncertainty, it is proper to enquire into 
the intention of the parties and indeed to have recourse to 
the history of the provision (Pickard v. John Heine & 
Son Ltd 35 CLR 1, at 10). 

The only information provided on these matters is that 
". . .the provision which is found within the Award was 
negotiated between the parties on the basis that it did not 
include travelling time as the then prevailing standard 
was three hours rather than four. On the basis that 
travelling time was not included, four hours became the 
standard recall to work payment period" (Transcript p. 
26). 

Although the applicant union has sought to expose the 
anomaly with respect to those employees who are 
required to travel considerable distances to perform 
specific tasks on recall, an anomaly which the Company 
recognises in the railway operation, it is to be noted that 
the provisions of subclause 3 are prefaced by the words 
"All Employees". The applicant union's submission 
suggests that:— 

In certain areas of work the interpretation of "the 
job" has to include time spent actually travelling to 
the location of work . . . 

(Transcript pp. 22-23.) 
The Commission is in effect being invited to remedy 

what the union sees as a defect in the subclause but in 
doing so accept a plurality of meanings for the words 
"the job". The majority of employees would be 
uneffected by any interpretation as travelling time is not 
to be included, but for those employees required to travel 
25 kilometres or more to perform the task for which they 
were recalled, travelling time would count as part of the 
minimum period referred to in subclause 3 (a) (iii). 

I cannot accept the applicant's submission in support 
of the interpretation advocated. It is clear that the 
provision in question as it stands applies to all employees 
and was negotiated by the parties on that basis when an 
improvement in the minimum period was agreed to in the 
1985 Award. However, I do not accept that the situation 
concerning those employees required to travel 
considerable distances to perform duties on recall should 
be ignored. I would strongly recommend that the parties 
address that issue in discussions pursuant to the 
operation of the Award. 

The final matter requiring interpretation involved the 
provision of meals under Clause 4 of Division I — Part II 
of the Award, which applies to employees in the railway 
signals and communications operations of Hamersley 
Iron Pty Ltd. 

Clause 4.—Meals states:— 
(1) (a) With the exception of the electronics and 

communications technicians, the other employees 
of the department are regularly and more frequently 
required to work away from the home depot and in 
consequences are mostly unable to reasonably base 
an expectancy of being at their home depot to 
partake of their mid-shift crib at the normal meal 
period on each day. 

(b) Because the lack of predictable and regular 
expectancy for the employees described by 
paragraph (a) hereof, those employees will be 

supplied with their mid-shift meal by the Company 
and, in the event of that meal being required to 
partaken away from the depot, it will be to the 
standard expressed from time to time as the content 
of an esky provided for that purpose. 

(2) (a) (i) An electronics or communication tech- 
nician, when required to work away from 
the home depot on any day, shaU be pro- 
vided by the Company with a mid-shift 
crib meal on that day. 

(ii) If such an employee is within 10 kilometres 
of the line camp and provided the 
employee has not otherwise been supplied 
by the Company with the mid-shift crib, 
the employee will be permitted to go to the 
line camp where the employee will be 
supplied with the mid-shift crib, 

(b) Where electronics or communication 
technicians have supplied their own mid-shift meal 
on that day in anticipation of being at the home 
depot for the meal period will be compensated by 
the amount of $5.91 as an allowance for the meal 
supplied by that employee but not then required 
because of the circumstances set out by paragraph 
(a) of this subclause. 

Through an exhibit the applicant union submits:— 
The Company wishes to supply to all signals 

personnel, an esky as their mid-shift crib meal, 
whenever they are entitled to a meal. 

In the Signals section there are two parts; Power 
Signalling Technicians and Linespersons, and 
Electronics Technicians. 

Power signalling teennicians and linespersons are 
supplied with their mid-shift meal every day as per 4 
(1) (b). It states in 4 (1) (b) also that "in the event of 
that meal being required to be partaken away from 
the depot, it will be to the standard expressed from 
time to time as the contents of an esky, provided for 
that purpose." The converse is not stated but is 
implied. The meals clause has remained virtually 
unchanged since the 1979 agreement and since then 
the Power Signalling Technicians and Linespersons 
have had the option of eating at the 7 Mile mess, the 
line camps, Tom Price, and Paraburdoo or taking 
an esky depending on their work location for the 
day. In the 1979 agreement, new vehicles were 
especially purchased by Rail Signalling, that were 
larger and air-conditioned to allow the Signals 
personnel to eat their eskies during the summer 
months. The union accepts that the above workers 
will take eskies, and will eat them in the special 
vehicles designed for the purpose. The main point of 
difference between this group and the Company is 
the eskies were never intended to be supplied every 
day for every meal. 

The electronics technicians are supplied with a 
meal as per 4 (2) (a) (i). If the intention of this clause 
was that the meal would always be an esky, then 4 
(2) (a) (ii) would be redundant which is not the case. 
Since 1979 the electronics technicians have had the 
option of eating at the 7 Mile mess, the line camp, 
Tom Price, and Paraburdoo, or taking an esky in all 
but the summer months. The special vehicle referred 
to in the 1979 Agreement were never provided to the 
electronics technicians and therefore they have not 
taken eskies down track during the summer months. 
It is for these reasons that this group do not accept 
that every time they are away down track, they will 
be provided with an esky. 
DEPUTY SITE CONVENOR (Exhibit 2) 

The Award came into operation from 4 August 1985. 
In a memorandum dated 29 August 1985, the Company 
informed the ETU that:— 

This is to advise that owing to the necessity to 
improve efficiency, and to curb the double precure- 
ment of meals it is intended to effect the following 
change of practice. 
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Those employees engaged by the rail signals 
MRU, who by way of their particular employment, 
are normally provided with a mid-shift meal, will be 
supplied with the said meal in the form of an eskie, 
the contents of which have been previously agreed 
to. 

Thirty days notice is given to allow a discussion 
paper to be forwarded to the parties concerned and 
a meeting arranged to confer on the matter. 
SUPERINTENDENT — 
SIGNALS MAINTENANCE (Exhibit 3) 

Apprently the discussions that folllowed this change of 
practice did not resolve the matter and Clause 4 now 
arises for interpretation. 

The third paragraph of the statement prepared by the 
Deputy Site Convenor which was tendered as an exhibit 
and which is quoted in the foregoing, is the only 
submission made with respect to the interpretation of 
subclause 4 (1) (a) and (b). In effect the applicant union is 
claiming that the practice which existed prior to August 
1985, should continue whereby the power signalling 
technicians and linespersons exercised an option of 
having a hot meal or to be provided with an esky. The 
Company's response is that in fact this was not the 
option that was being exercised but rather the employees 
were availing themselves of both the provisions of an 
esky and a meal at a line camp. As the memorandum 
dated 29 August states, the Company acted to improve 
efficiency and to curb the double procurement of meals. 
As interesting as the background to this matter in dispute 
might be, the practice or abuse of the provision in 
question does little to assist with the interpretation. 

The meaning of the words in subclause 4 (1) (a) and (b) 
manifests an entitlement to a mid-shift meal when 
partaken at the employees home depot and when that 
meal is required to be taken away from the depot an esky 
is to be provided. The subclause does not expand upon 
the standard of the meal to be provided at the home 
depot, but it may be inferred that such a provision should 
not be of a standard less than that reasonably required 
for the circumstances of the work to be done by members 
of the crew at their home depot. In this respect the 
standard should be no less than that established for the 
esky pursuant to subclause 4 (3) (a) and as such the 
provision of a meal at the home depot in the form of an 
esky would suffice. However, this test of reasonableness 
is contingent upon the circumstances of the work and if it 
could be shown that the matter warranted special 
consideration it would be the prerogative of the applicant 
union to press its claim on the basis of merit. The 
application for an interpretation is not the medium to 
satisfy such a claim. 

The applicant union's submission on the request for an 
interpretation concerning the provision of meals 
concentrates on the second group of employees, the 
electronics and communications technicians. The final 
paragraph of the exhibit prepared by the Deputy 
Convenor sets out the grievance, i.e. "that this group do 
not accept that every time they are away down track, they 
will be provided with an esky". It is the absence of any 
reference to the provision of an esky in subclause 4 (2) (a) 
(i) and (ii) which in the applicant's view indicates this 
interpretation. To give weight to this submission this 
provision of the Award is compared with subclause 4(1) 
(b). This "makes it quite clear that that group of 
employees (i.e. power signalling technicians and lines- 
persons) if they are away from the depot will get an esky" 
(Transcript p. 34). Although this line of argument 
undermines the submission with respect to the claim for 
the signalling technicians and linespersons, the applicant 
is then able to conclude that "for the electronics or 
communications technicians it does not specify what the 
mid-shift crib meal will be and, as a consequence of that, 
we submit that because it does not say an esky it should 
not be open to the Company to only offer a mid-shift 
meal in the terms of an esky" (Transcript p. 34). 
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The only circumstances under which the electronics 
and communications technicians are provided with a 
meal are when they are away from their home depot. 
However, because subclause 4 (2) (a) (ii) limits the 
electronics and communications technicians access to a 
line camp for the mid-shift crib meal, if such an employee 
is within 10 kilometres of the line camp and has not 
otherwise been supplied with the mid-shift crib by the 
Company, the supply of the mid-shift crib in the form of 
an esky (and it is difficult to envisage that this provision 
could be anything else but an esky in the conditions) pre- 
empts the supply of a meal in any other form and satisfies 
the requirements of the subclause. 

On the wording of the provisions of Clause 4 in 
question, I cannot conclude an interpretation as is 
advocated by the applicant union. 

CANCELLATION OF 
AWARDS/AGREEMENTS/ 

RESPONDENTS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Swanleigh Hostel. 
No. 115 of 1987. 

SWANLEIGH (SALARIED STAFF) AWARD 
NO. 30 OF 1978. 

House Masters/Mistresses Educational Services 

COMMISSIONER G.L. FIELDING. 
Perth 24th day of April 1987. 

Cancellation of Award — insufficient interest from 
possible members — by consent — award cancelled. 

Reasons for Decision. 
THE COMMISSIONER: This is an application 
seeking an order to cancel the Swanleigh (Salaried 
Staff) Award 1981, being award A30 of 1978. The 
Award by its scope applies to persons described as 
housekeepers, housemasters and mistresses, 
recreation officers and sports mistresses ' 'employed 
by Swanleigh at its student (educational) residential 
establishment located at Middle Swan". 

Mr Beech, for the Applicant, has indicated that 
since it was enacted there have been few members of 
his organisation who come within the scope of the 
Award. That is not for want of trying on the part of 
the Applicant. Rather, as he has indicated, those 
persons, for reasons best known to themselves, have 
not been keen to join the Applicant organisation. I 
take note of and accept the submission that the 
Applicant has in this jurisdiction a well-established 
record of looking after its members and ensuring 
that Awards which it has obtained are up to date and 
kept up to date. Not surprisingly the Applicant does 
not want its reputation tarnished by allowing this 
Award to fall out of date because those for whom it 
is designed to benefit do not want the Applicant to 
do anything about it. Hence it has brought this 
application. 

The application has the consent of the 
Respondent. I do not find that surprising, because 
my experience in the past has been that the 
Respondent has from time to time moved to amend 
the Award to avoid embarrassment being brought 
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upon it by reason of the Award being outmoded. 
Clearly one can accept that it does not want to be 
caught in that position forever and a day. 

On the merits of the matter I have no doubt that 
the application should be acceded to. An interesting 
question is that of the Commission's jurisdiction to 
entertain the application. The application is to be 
contrasted with the process established under 
section 47 of the Industrial Relations Act, which 
clearly is limited to the Commission acting of its 
own motion to rid its registry of defunct awards. 
This Award is not defunct because, as the 
Applicant's advocate has rightly said, there are still 
persons falling within its scope. Furthermore, the 
Commission is not moving of its own motion to 
cancel the Award. 

Section 40 of the Act on the other hand, expressly 
empowers the Commission to cancel Awards within 
their term if the parties agree. This Award is not 
within a current term in that sense. It was made for a 
period of two years commencing on 1 February 
1982. Thus the provisions of section 40 would not 
authorise the Commission to make the order sought 
on this occasion. But in my view section 40 is, as Mr 
Beech has put it, a provision designed to cover a 
special circumstance; that special circumstance 
being the cancellation of an award which by per 
force of an order of the Commission is still current 
rather than by force of a statute. In those circum- 
stances it might be thought that the Commission 
having expressly made an award for a fixed term 
might not be able to bring it to an end before the 
expiration of that term. Section 40 dispels that 
doubt. 

It would be a strange consequence if an award 
could be cancelled during its term with the consent 
of the parties but not thereafter. I do not think the 
language of the Act requires such an interpretation 
and certainly the objects to which the Act is directed 
do not. In my view the power to make an award as 
the result of the Commission's authority to deal 
with an "industrial matter" covers, as Mr Beech has 
said, the power to undo that which was done as a 
part of considering the matter. A claim to cancel an 
award is a matter relating to the rights and duties of 
an employer if not an employee, and is therefore 
itself an "industrial matter". On that basis I am 
prepared to conclude that the Commission does 
have jurisdiction to deal with the application. Using 
those general powers I make the order sought. 

Mr A.R. Beench appeared for the Applicant. 
Mrs P.E. Bentley appeared for the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 115 of 1987. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and Swanleigh Hostel, 
Respondent. 

Order. 
HAVING heard Mr A.R. Beech on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
doth hereby — 

Cancel an Award known as the Swanleigh 
(Salaried Staff) Award 1981 with effect on and from 
this day. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

67 W.A.I.G. 

CANCELLATION OF ORDERS 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1158 of 1986. 

Between Robe River Iron Associates, Applicant, and 
The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers, Respondent. 

Order. 
HAVING heard Mr D. Moss on behalf of the applicant 
and Mr K. McCann on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Item 8 of Order No. CR43 of 1978 be hereby 
cancelled, and that Item 16 of Order No. CR43 of 
1978 be hereby cancelled. 

Dated at Perth this 8th day of May 1987. 

W.S. COLEMAN, 
[L.S.] Commissioner. 

NOTICES — 
Award/agreement matters — 

NOTICE. 
IN THE MATTER of the filing in the office of the 
Registrar, a Notice of Retirement from an Industrial 
Agreement; in accordance with section 41 (7) of the 
Industrial Relations Act 1979, Mt Newman Mining 
Company Pty Limited ceased to be a party to the 
"Industrial Relations (Mt Newman Mining Co Pty 
Limited and Association of Draughting, Supervisory and 
Technical Employees) Agreement of 1986" No. AG4 of 
1986 on and from 5 April 1987. 

Dated at Perth this 13th day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. 17 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MINERAL SANDS MINING 
AND PROCESSING INDUSTRY AWARD 

NO. 38 OF 1981". 

NOTICE is given that an application has been made to 
the Commission by the Australian Workers Union, West 
Australian Branch Industrial Union of Workers under 
the Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

27.—Wages. 
Clause 27.—Wages to be amended to include the 

following new classifications:—• 
Kiln Operator 
Panel Operator 
Linertex Operator 
Mobile Equipment Operator — Exploration Rigs 
Technical Assistant 
Quality Control Operator 
Quality Control Officer 
Control Room Operator SR Plant 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Dredge Operator 
Beneficiation Plant Operator 
Rubber Worker 
Motor Vehicle Driver operating Hiab 
Technical Officer 
Technician 
Laboratory Assistant Grade 11 
Section Operator SR Plant 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 21st day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. A7 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"PRIV ATE PSYCHIATRIC HOSTELS EMPLOYEES 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall apply to employees employed in 

Private Psychiatric Hostels. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 21st day of May 1987. 

K. SCAPIN, 
Registrar. 

Application No. A8 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE SWAN PORTLAND CEMENT 

LABORATORY EMPLOYEES AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This Award shall apply within the areas occupied and 

controlled by the employer, in WA. 

4.—Scope. 
This Award shall apply only to employees employed in 

the callings defined in Clause 6.—Definitions hereof, 
and who are employed by Swan Portland Cement Ltd. 

6.—Definitions. 
(1) Laboratory Technical Assistant: An adult 

employee engaged in technical activities under 
supervision involving chemical analysis at a level 

included in Level I duties as defined, which are of a 
simple nature in scientific terms. In addition, the 
employee shall satisfy the following conditions: 

(a) To be classified as a Laboratory Technical 
Assistant the employee shall have attained a 
grade of 6 or better in the Tertiary Admissions 
Examination in at least mathematics and a 
physical science subject. 

(b) Notwithstanding any of the foregoing, an 
employee who does not satisfy the conditions 
of paragraph (a) but who is required to under- 
take the aforementioned duties shall be 
classified by the employer as a Laboratory 
Technical Assistant after having carried out the 
technical tasks required for a continuous 
period of six months, during which he shall be 
classified as an Ungraded Employee. 

(2) Laboratory Technician Grade I: An adult 
employee engaged in technical activities involving 
analytical and testing tasks and who has sufficient 
technical knowledge, judgment and skill to perform 
under supervision Level I and Level II duties as defined, 
and/or others of similar scientific complexity. In 
addition the employee shall satisfy the following 
conditions: 

(a) To be classified as a Laboratory Technician 
Grade I, an employee shall have attained a 
grade of 6 or better in the Tertiary Admissions 
Examination in at least a mathematics and a 
physical science subject and has had two years' 
experience as a Laboratory Technical Assistant 
(or other appropriate industry experience 
which enables the required duties to be under- 
taken), and 

(b) Shall hold a certificate in Laboratory Practices 
(Physical Sciences) from the Technical 
Education Department or a recognised 
equivalent. 

(c) Notwithstanding any of the provisions of para- 
graphs (a) and (b), an employee who is required 
to undertake the duties of a Laboratory 
Technician Grade I as defined shall be classified 
by the employer as such after having carried out 
those technical tasks for a continuous period of 
six months. 

(3) Laboratory Technician Grade II: An adult 
employee who has proficiency in all Level I and Level II 
duties and in addition is required to perform technical 
duties of such scientific complexity or which demand 
similar responsibility as those defined in Level III duties, 
and who in carrying out such work is required to apply 
the knowledge, judgment and skill and who satisfies the 
following conditions: 

(a) To be classified as a Laboratory Technician 
Grade II the employee shall have received a 
diploma from the State Technical Education 
Department,, such as the Chemistry Diploma, 
Diploma in applied Science (Chemistry), 
Diploma in Laboratory Techniques (Physical 
Sciences) or a recognised equivalent, and 

(b) Shall have had four years' experience as a 
Laboratory Technical Assistant, or two years' 
experience as a Laboratory Technician Grade I, 
appropriate to the industry. 

(c) Notwithstanding any of the provisions of para- 
graphs (a) and (b), an employee who is required 
to perform the duties of a Laboratory 
Technician Grade II shall be classified as such 
by the employer after having carried out those 
technical tasks for a continuous period of six 
months. 

(4) Laboratory Trainee: An employee under the age of 
21 years who has attained a grade of 6 or better in the 
Tertiary admissions examination in at least mathematics 
and a physical science subject and who is undertaking 
part-time studies, approved by the employer, as being 
appropriate to his employment. 
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(5) Grade I "Laboratory Technical Assistants", 
Duties: 

(a) — Surface Areas 
— LO 1 
— Aggregate 
— Sand 
— Mixing of concrete cylinders 
— Capping of concrete cylinders 
— Cylinder curing 
— Moisture levels 
— Collection of samples 
— Dust checks 
— Port holes 
— Clinker collection 

(b) — Surface Areas 
— LO Ts 
— Free Limes 
— Available Limes 
— Sample Preparation — sampling — 

Moistures of Raw Materials 
— Temperatures. 

Grade II "Laboratory Technician Grade I", 
Duties: 

(a) — Compression strengths 
— Making of ISO Rilems (Blocks) 
— Water Retention Tests 
— Air Contents 
— Bulk Densities 
— Residues 
— Blending of contents 
— Sample preparation 
— Determining of SG 
— Heat of Hydration 
— Loss on Ignitions 
— Sieve Calibrating 
— Setting times 
— Autoclave Expansions 
— Lime Patts 
— Routine Maintenance of Laboratory 

Equipment 
— Bleed Determination of freshly poured 

mortar 
— Proctor 
— Spectrophotometric (eg) AS 1378 (including 

Calibration) 
— Gravimetric (eg) AS1315, AS 1317 
— Chemical analysis (including ancillary 

physical testing) 
— Microscope 
— Computer, eg simple applications or linking 

programmes 
(b) — Residues — Slurry etc 

— SO 3 — Gravimetric spectro 
— Acid Sol, CaO 
— Axial Testing 
— Flame Photometry 
— Heat of Hydration 
— Raw Mill Circuit check 
— Orsat — det of 0 2 + CO 2 levels 
— Milling Trials 
— Sieve Analysis 
— Std Solutions: preparation and standardisa- 

tion 
— Sulphide 
— CO 2 
— Chlorides 
— Specific Gravity 
— Stock Survey 
— Calibration of Apparatus 
— Reactivity 

Grade III "Laboratory Technical Officer", 
Duties: 

(a) — NATA 
— Mass Balance 
— Maintaining Laboratory records, ordering 

of Materials 
— (XRF and computer analysis) 

— (Routine Calibration of XRF) 
— (Minimal Maintenance) 
— (Elementing Trouble shooting) 
— Undertake complex technical investigations, 

Experiments or projects, prepare associated 
reports and advise on results of projects, 
devise experiements. 

— Preparation and checking of test certifi- 
cates, perform check tests in accordance 
with NATA registration 

— Practical training of new Laboratory 
personnel, provide supervision and assis- 
tance in a practical sense to Laboratory 
Technical Assistants and Laboratory Tech- 
nicians Grade 1. 

(b) — Spectro 
shooting. 

Calibration and trouble 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 2nd day of June 1987. 

K. SCAPIN, 
Registrar. 

INDUSTRIAL MAGISTRATE — 
Complaints before — 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 73 of 1987. 

Between the Australian Workers' Union, West 
Australian Branch, Industrial Union of Workers, 
Complainant and Robe River Iron Associates, 
Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 17th day of March 1987. 

Mr D. Stone (of Counsel) on behalf of the 
complainant. 

Mr A.N. Siopis (of Counsel) on behalf of the 
defendant. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by the 

Magistrate.) 
THE MAGISTRATE: Gentlemen, albeit the case is no 
doubt of some importance I do not find it necessary to 
have to adjourn but will give my reasons now. 

I agree with counsel for the defendant that the facts 
before me are quite simple. They are in essence that 
Michael Anthony Baird was employed by the company. 
As I recall it his employment commenced on 2 December 
1975, suffice to say some years before this matter arose. 
As a consequence the anniversary, which is often 
referred to in terms of annual leave, would re-occur after 
each 12 months completed period of service. When we 
look at the relevant industrial agreement — No. 10 of 
1979 — in particular Clause 21, we see that it deals with 
the provision of annual leave. Clause 21 subclause (1) 
reads as follows: 

Except as hereinafter provided a period of five 
consecutive weeks leave with payment of wages as 
hereinafter prescribed shall be allowed annually to a 
worker by his employer after a period of 12 months 
continuous service with that employer. 

No doubt things have gone along smoothly until the 
anniversary of 1985, when I presume the last completed 
period under that clause came about. But during the 
period 3 December 1985 to 2 December 1986 there was an 
interruption, so to speak, in the employment. On 11 
August 1986 the company terminated this employee 
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along with a number of others, and pursuant to Clause 21 
subclause (7) certain payment were made in regard to 
accrued annual leave. I presume that that clause was 
adhered to. There has been nothing to indicate 
otherwise. The documentation which has been presented 
before me would indicate — and indeed the employee 
agreed — that the employee was paid $1 511.10. He was 
not entirely certain as to the number of hours that 
represented but according to the documentation that was 
for 146 hours of annual leave. 

The matter of course does not end there because the 
union, who represented some of the employees if not all 
of the employees who were terminated on that date, 
sought certain action, which action is well documented 
and well known to those who are interested in industrial 
matters. As a consequence of that action the 
Commission made an order — order No. 758 of 1986 — 
and this employee, along with a number of others, was 
re-engaged by the company. The re-engagement was on 
terms that were different than would normally have been 
the case for the order, in particular paragraph two, sets 
out the rights of parties, and in essence provides for a 
continuation of the term of employment in relation to 
certain benefits the employee would otherwise accrue 
including annual leave. That comment is put rather 
simply because other provisions are also made in that 
paragraph which deals with those who were paid 
termination pay. In paragraph two Roman numeral two 
(b) it reads: 

. . . shall not be paid further in respect of all 
annual leave, long service leave, accumulated leisure 
days off and sick leave which had accrued due by 11 
August 1986 and which was subsequently paid out 
to him or to her. 

Thus notwithstanding the interruption of employ- 
ment, come 2 December 1986 this employee was in fact 
entitled to the benefits as set out in Clause 21 sub- 
paragraph (1), that is, five consecutive weeks leave with 
payment of wages. 

On 3 December this employee made an application to 
the company to take a period of that leave, a period less 
than the five weeks which had accrued to him, and he did 
this by way of filling out what apparently is the standard 
form within the company and requested leave to 
commence with his last ordinary shift being worked on 
16 January 1987 until the date on which normal work will 
resume was 26 January 1987. Thus he applied for leave 
from 17 January to 25 January 1987. He also applied for 
payment of wages for that period of time together with 
travel assistance and it is common ground and accepted 
that he was, in fact, paid for the travel assistance. 

The dispute and the reason for a complaint being 
before me is that it is contended by the complainant that 
the employee has not been paid wages for that period of 
time. It is common ground, although there is a dispute 
perhaps as to the format of the form which conveyed the 
acceptance of the leave by the company, that the 
employee was, by way of an inter-office memorandum, 
advised that his leave had been approved from 17 
January until 25 January 1987. I think it matters not 
which of the forms were used. Ultimately the princples 
are the same. 

There is provision within the agreement, particularly 
Clause 21 subclause (5), for employees to take less than 
the five weeks that accrue: 

In special circumstances and by mutual consent of 
the employer, the worker and the union concerned, 
annual leave may be taken in not more than three 
periods but none of such periods shall be less than 
one week. 

It appears that the proposition was agreed between the 
employer and the employee at least. I have nothing 
before me which would indicate that the union was in 
agreement for such a proposition to take place. At the 
very least, the complainant does not argue against a 
proposition that taking leave in this manner was 
acceptable and in accord with the agreement. What I am 

being asked to consider is whether or not the company 
has refused to allow annual leave with payment of wages 
to this particular employee. 

It is clear from the evidence before me that 146 hours 
has been paid and credit has been given for that by virtue 
of order No. 758 of 1986. It could not have been said to 
be wrong if the company had paid additional wages for 
this particular period. 

I also cannot see that it can be said that they have failed 
to pay by not doing so. The employee is entitled to five 
weeks paid leave. He asked for less than that. It is 
approved. He has already been paid for 146 hours. I fail 
to see how it can be said, whichever proposition you put 
forward, that he has been refused leave with pay. He has 
been granted the leave. He has already been paid for that 
leave. 

I fail to see that any existing right has been taken away 
from him. He has a right to five weeks leave, he chooses 
to take only part of that leave. He has been paid for the 
leave he has taken. I see no basis for coming to any 
conclusion that any rights have been taken away or what- 
ever statutory interpretation you use in looking at the 
agreement and the order of the Commission. His rights 
are still intact. He has taken some of his paid leave. The 
balance still remains. No rights have been taken away. I 
do not see any basis for the suggestion that any set-off is 
to be applied for he has already been paid for the leave 
taken. 

I therefore, am of the view that there is no basis in the 
complaint which is before me. The leave was granted. 
The employee was paid for that leave, albeit he had the 
benefit of being paid some four or five months before he 
actually took the leave — he still was paid. 

That being the case, I do not find the complaint as laid 
has been proved. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint No. 394 of 1986. 

Between the Australian Builders' Labourers' Federated 
Union of Workers (WA Branch), Complainant and 
Dennis K. Murphy, Laurie L. Walker, John R. 
Egan trading as EMW Contractors, Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 5th day of March 1987. 

Mr S. Billing on behalf of the complainant. 
Mr B. Williams on behalf of the defendant. 

Reasons for Decision. 
THE MAGISTRATE: It is apparent from the opening 
address of the complainant that what the parties are 
seeking is any interpretation of Clause 21 of Award 14 of 
1978 and in particular the meaning of the words "after 
working ordinary hours" as appearing in that clause. 
The complainant on the one hand argues that ordinary 
hours should be interpreted to mean the hours usually or 
normally worked, whereas the defendant would argue 
that that phrase should be interpreted in accordance with 
Clause 13 of the Award, Hours Clause. 

If the defendant is correct in the interpretation they 
place upon the meaning of these words, then the 
defendant is not in breach of the Award, as it is argued 
that the ordinary hours did not commence until 7.00 a.m. 
and thus the employee did not work in excess of Wi 
hours after working the ordinary hours. If the 
complainant is to succeed in its argument, it is essential, I 
would have thought, for them to establish what are the 
usual or normal hours, so that one could ascertain 
whether or not the employee worked in excess of 1 Vi 
hours after completing those normal or usual hours. 

Having examined the evidence before me the 
complainant has failed to establish what are the normal 
or usual working hours of Miss McParland. It would 
appear that they expect me to draw the conclusion that 
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she normally commenced her employment at 6.30 a.m. 
each day, but in my view the evidence does not establish 
that nor is there sufficient evidence for me to infer that 
that was the case. When one examines the transcript the 
following evidence relates to the hours worked at page 
4:— 

Mr Billings: I see. Do you have in your possession 
any records relating to your employment? 

Miss McParland: Yes, I have a photocopy here of 
a time sheet which shows that on 8, 9 and 10 
September I worked 10 hours each day. 

Mr Billings: You stated to explain what was 
outlined in Exhibit C. Could you just carefully go 
through that for the Court? 

Miss McParland: It shows on the 8th, 9th and 
10th, three days that I worked from 6.30 until 5.00 

Mr Billings: 6.30 a.m.? 
Miss McParland: Yes and to 5.00 p.m. That is 

eight hours with two hours overtime each day. It's a 
10 hour day. 

At page 6 of the transcript the following is recorded: 
Mr Williams: At what time do you take your 

lunch break? 
Miss McParland: From 12 until 12.30. 

In essence the quotations to which I have just referred 
are the only verbal evidence before me relating to the 
hours worked by Miss McParland. Is that sufficient to 
establish what the normal or usual working hours are? In 
my view it is not particularly when one takes into 
consideration that Miss McParland worked for the 
defendant from, in her words "7 March until mid 
October 1986". One would have thought that three days 
out of that period would be insufficient to establish what 
the norm was unless further supporting evidence was 
available. Further evidence is available in that in Exhibit 
C, five days are recorded. The three days in question, 
namely 8, 9 and 10 September, together with the hours 
recorded for 6 and 7 September. Within the Exhibit it is 
shown that on 6 September Miss McParland worked 
from 6.30 a.m. to 4.00 p.m. and on the 7th she worked 
from 6.30 a.m. to 10.30 a.m. It is thus clear for that week 
the normal or usual starting time is 6.30 a.m. The most 
common finish time is 5.00 p.m. thus perhaps it could be 
said that the normal or usual working time was from 6.30 
a.m. to 5.00 p.m. and thus any time worked on those 
days were within the normal or usual working times, thus 
Clause 21 does not apply. 

Further documentary evidence is before me in relation 
to the hours worked in that the defendant tendered in 
evidence Exhibit 1, namely the relevant page from the 
Time and Wages book relating to Miss McParland. That 
document shows that she commenced employment with 
the defendant on 7 March 1986 and concluded on 15 
October 1986. It is unfortunate that day by day the hours 
commenced and finished are not completed in this 
particular document. However, within the document for 
the first 11 weeks worked it is recorded in day one under 
the heading "commenced" the following figures. For the 
first week - 2, the second to the sixth weeks - 7, for the 
seventh week - 2, for the eighth week - 3, for the ninth 
and tenth week - 7. Are those figures in fact the actual 
times commenced for each day during that week? If they 
are it would seem that the ordinary or usual commence- 
ment time was seven, presumably 7.00 a.m. 

I accept that the figures listed in the column entitled 
"commenced" may in fact not be the hour upon which 
work commenced. On an examination of the time and 
wages books I initially thought they may indicate the 
number of days worked. However, that is not apparent 
when one examines the totality of this record. In the 
absence of any evidence to the contrary I do not think it 
unreasonable to conclude that the figures recorded do in 
fact record the hour upon which work commenced. 

In any event, the ordinary or normal hours are in 
doubt for yet another reason. When one examines the 
time and wages book 74 entries are made in relation to 

the ordinary time or overtime. Of those 74 entries 59 
indicate that Miss McParland worked at least 8.6 hours 
and 41 entreis indicate that she worked at least 9.6 hours. 
Thus is could be argued that her normal or ordinary 
hours were 9.6 and thus on the 8th, 9th and 10th she has 
not worked more than IVi hours in excess of her 
ordinary hours as on those three days she only worked 10 
hours. 

Suffice it to say the evidence before me is confusing as 
to what was the usual or normal hours worked by Miss 
McParland. Although the standard upon which I need to 
be satisfied is on the balance of probabilities I am not 
able to gleen from the evidence to that standard what 
were the usual or normal hours worked by this employee. 
Thus I am not able to establish whether on the three days 
in question this employee after having worked her 
normal or usual hours, worked overtime in excess of 1 Vi 
hours. 

If the complainants argument is correct and the proper 
interpretation of the words "after working ordinary 
hours" as they appear in Clause 21 of the Award should 
be read to mean after working the normal or usual hours 
then upon the evidence before me I am not satisfied that 
they have produced sufficient evidence to establish the 
alleged breach. Having so determined, it is not necessary 
for me to consider the correct interpretation of Clause 21 
because of the lack of evidence before me. Had the 
parties fully argued the question of the interpretation of 
Clause 21 with detailed and considered submissions I 
would have been minded to express my views as to the 
correct interpretation to that clause notwithstanding on 
the evidence there is no need. As this is not the case I will 
leave that question to another day. 

INDUSTRIAL MAGISTRATE. 
Industrial Relations Act 1979 

Section 83. 

George Lawrence Burns, Office of Industrial Relations 
and 

Michael Gimondo. 
Complaints 302-309 of 1986. 

BUILDING TRADES (CONSTRUCTION) 
AWARD NO. 14 OF 1978. 

Bricklayer Building and Construction 

INDUSTRIAL MAGISTRATE K.F. Chapman Esq SM. 
Perth 27th day of March 1987 

Underpayment of — Travel Allowance, Rostered Days 
Off, Overtime, Weekend Work, Holiday Work, 
Inclement Weather, Annual Leave, Waiting Time. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by the 

Magistrate.) 
MAGISTRATE: The defendant has eight complaints 
against him, each alleging breaches of various clauses of 
Award No. 14 of 1978. There is ample verbal evidence to 
satisfy me that the award applies. 

As to the travel allowance, I am satisfied that the 
employee needed to travel to and from his home and as a 
consequence is entitled to be paid the allowances in 
accordance with Clause 12 (a) of the award. According to 
the summary of entitlements, the amount due in that 
respect would be $578.50. In respect of that particular 
claim, I deduct from it the excess pay of $561.60 and find 
the matter proved and order that the defendant pay the 
underpayment which, according to my mathematics, 
would then be $16.90. 

In relation to the second claim, that is, complaint 303 
of 1986, it is alleged that the employee worked on 
rostered days off. Once again, on the verbal evidence I 
have heard this morning, I am satisfied that the employee 
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did so work and is therefore entitled to payment in 
accordance with that clause the payment would be 
$466.54. 

Complaint 304 of 1986, relates to overtime. I note in 
the correspondence received by the Industrial Inspector 
from the defendant's solicitors there is a dispute as to the 
hours worked and as to overtime. Notwithstanding this, 
I accept the verbal evidence of the witness that he did 
work the hours he said he did. In fact, I am satisfied he 
worked more hours than perhaps are claimed and accept 
that the claim is conservative in that regard. Of course, 
the verbal evidence before me today does not accord with 
the time and wages records that were tendered in 
evidence, Exhibit E, albeit the employee agrees that he 
signed them. He also states that he was not aware or did 
not see the left-hand side of the record. It is on this 
portion of the record that at the end of each week the 
total hours worked is recorded as eight. I presume that 
means eight hours per day. I would be surprised if Mr 
Gimondo paid this employee as much as he did for eight 
hours work per week, so presumably it is meant to mean 
eight hours a day. 

The record, in and of itself, is not consistent. In the 
week that the record records overtime was due and paid it 
still only records eight hours. I am therefore not troubled 
that the time and wages record is not consistent with the 
evidence of the employee and to the extent that it differs, 
I find the time and wages records to be inaccurate and 
unreliable. 

In relation to complaint 305 of 1986, a claim for 
weekend work, the time and wages records themselves 
indicate that weekend work was worked. On the verbal 
evidence I am also satisfied of that fact and that the 
underpayment in relation to that particular complaint is 
$576.80.1 direct that that be paid by the defendant to Mr 
Cremer. 

In relation to holiday work I am satisfied that the 
employee neither took the holidays nor was paid for 
them and thus he is entitled to payment under the award. 
I am satisfied that the complaint has been proved and 
that the underpayment is $112.20. 

Complaint 307 relates to inclement weather. I am satis- 
fied that work was not performed on several days 
because of inclement weather and that the underpayment 
in that regard is $241.28 to be paid by the defendant to 
Mr Cremer. 

Number 308 is the complaint which deals with annual 
leave and I am satisfied that no leave was taken, nor was 
it paid, therefore the underpayment of $495.36 is to be 
paid by the defendant to Mr Cremer. 

The last complaint is 309 of 1986. I am satisfied that 
the employee was not paid his wages when he was entitled 
to them. He had to wait and in fact he is still waiting. 
Therefore he is entitled to one week's wages of $316.16 to 
be paid by the defendant to Mr Cremer. 

I will now consider the appropriate penalty to impose. 
Although the amounts of underpayments by themselves 
are not high, when one adds them up this employee has 
been waiting for some time for some $3 000 odd. Whilst 
the fines are going to amount to more than the under- 
payment I consider it justified and perhaps I ought to say 
a word or two about that. I am aware, as is confirmed by 
the record of previous convictions, that Mr Gimondo is a 
regular offender against the particular award in 
question. I have in the past followed my usual practice of 
being lenient to start off with and that leniency has 
basically been held in contempt. I have imposed pro- 
gressively firmer penalties as matters have continued to 
come before the court with apparently little, if any, effect 
upon Mr Gimondo. 

The underpayments have been outstanding for over 12 
months now. Negotiations have been taking place and 
the employee would appear to have been reasonable. 
Indeed he was prepared to accept what was offered by 
Mr Gimondo but the offers have never materialised. 

That being the case I consider that firm penalties 
indeed need to be imposed. I am not confident that they 
will necessarily change the modus operandi of this 
particular defendant but nonetheless hopefully they will 
be of some encouragement. 

There on each of the complaints there will be an $800 
fine. On the first complaint there will be costs of $27.31. 
The fines are to be paid by the defendant to revenue. 

The default will be the appropriate rate under the 
Justices Act — and a warrant of commitment rather than 
execution in the first instance. That does not necessarily 
mean the complainant has to ask for the warrant 
immediately but once the praecipe is prepared and 
presented to me I would be prepared to issue my warrant. 

Mrs J.C. Bottrell appeared for the complainant. 
No appearance for the defendant. 

BEFORE THE INDUSTRIAL MAGISTRATE 
AT PERTH. 

Complaint Nos. 78 and 79 of 1987. 

Between the West Australian Locomotive Engine Drivers 
Firemen's and Cleaners' Union of Workers, 
Complainant and Commissioner of the Western 
Australian Government Railways Commission, 
Defendant. 

Before the Industrial Magistrate K.F. Chapman Esq SM. 
The 7th day of May 1987. 

Mr L. Young and with him Mr M.D. McPolin, 
appeared on behalf of the complainant. 

Mr K. Baldwin appeared on behalf of the defendant. 

Reasons for Decision. 
MAGISTRATE: I have two complaints before me 
alleging that the Commissioner of the Western 
Australian Government Railways Commission is in 
breach of Award No. 13 of 1973 in that he (a) failed to 
credit driver Edward Frank Pearce and drivers assistant 
Sandro Calligaro of Manjimup with a public holiday 
namely Australia Day and as declared on 26 January 
1987 and (b) having failed to credit the public holiday 
namely Australia Day and as declared on 26 January 
1987 did further fail to pay these persons the payments 
for ordinary hours that they would have worked had not 
such day 26 January 1987 been a holiday and as provided 
for in Clause 24 subclause (2) (a) and (2) (b) (i). The 
defendant concedes that 26 January 1987 was Australia 
Day and concedes that neither worker has been paid for 
that day. However, he argues that both workers have 
applied for and have been granted a holiday in lieu of the 
public holiday. 

Section 24 subsection 2 (a) of the Award reads as 
follows:— 

Holidays 
(a) In addition to the annual leave the following 

days shall be observed as holidays; New Years Day, 
Australia Day, Labour Day, Good Friday, Eastern 
Monday, Anzac Day, Foundation Day, Sovereigns 
Birthday, Christmas Day, Boxing Day and any 
other day proclaimed as a general public holiday. 

I am satisfied and indeed it is accepted by the 
Commissioner that 26 January 1987 was AustraliaDay 
and therefore it fell within the provisions of Clause 24 
subclause (2) (a) of the Award, and thus should be 
observed as a holiday. 

Clause 24 subclause (2) (b) reads as follows:— 
(i) Whenever any holiday falls on a workers' 

ordinary working day and the worker is not 
required to work on such day he shall be paid 
for the ordinary hours he would have worked 
on such day if it had not been a holiday. 

(ii) (aa) If a worker is required to work on a 
holiday he shall be paid for all time 
worked at the rate of time and one half 
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for the first eight hours worked on any 
shift on that day and at the rate of 
double time and one half for all time 
worked in excess of eight hours on any 
shift in lieu of all other penalties which 
may be payable for work on the day 
under this award. 

(bb) In addition to payment as in subpara- 
graph (ii) (aa) a worker required to work 
on a public holiday shall be paid a 
further eight hours provided that he 
may elect in lieu of being paid for that 
eight hours, to be granted a days holiday 
with pay which may be cleared with the 
annual leave or taken at some 
subsequent date when the worker so 
agrees. 

In relation to Clause 24 (2) (b) (ii) (aa) and (bb) neither 
of those provisions apply to the case before me for 
neither of the workers were required to work nor did they 
work on the Australia Day holiday namely 26 January 
1987. It would therefore appear to me that there is no 
prescription within the Award allowing for or requiring 
the Commission to grant a days holiday with pay in lieu 
of the Australia Day holiday. I could find no such 
provision within the Award and none was pointed out to 
me by either of the parties save and except Clause 24 
subsection (2) (b) (ii) (aa) and (bb), which does not apply 
to these workers as they were not required to work on the 
Australia Day holiday. 

The success or otherwise of these complaints hinges on 
a correct interpretation of Clause 24 subclause (2) (b) (i). 
If the complainant is to succeed then it would have to 
establish:— 

(a) That Monday 26 January was an ordinary 
working day for each of the workers; and 

(b) Neither worker was required to work on that 
day. 

The evidence is clear that neither of the workers were 
required to work and that in accordance with the roster 
Monday 29 January was the rostered day off for each of 
the workers. Can it be said that a rostered day off is a 
workers ordinary working day? 

Ordinary working day is not defined within the Award 
and in my view should be given its ordinary meaning 
namely a day upon which a worker would normally 
work. For these two workers the roster operating at 26 
January and for some time prior to that indicated that 
Mondays were not normally worked by either because 
Monday was the rostered day off. Rostered Day Off is 
not defined in the Award. Can it be said that a rostered 
day off is a day which the worker would normally be 
required to work? 

To ascertain what is meant by a rostered day off it is 
my view that one needs to turn to Clause 36 of the Award 
which clause reads as follows:— 

(1) Five shifts between Monday and Saturday 
inclusive shall constitute a week's work. 

(2) (a) Rosters when first posted shall show one 
rostered day off between Monday and Saturday. 

(b) A rostered day off shall be 24 hours from the 
rostered time of booking off or up until 0600 hours 
on the day following rostered day off, whichever is 
the earliest. 

(c) Where a worker is called upon to commence 
or works any part of a shift during his rostered day 
off he shall be paid at the rate of double time for all 
time worked for that shift. 

I have previously considered the correct interpretation 
of the term rostered day off as it appears in Clause 36 and 
was then of the view that it meant the day as shown in the 
roster as not being required to be worked. The 
complainant in this matter took my decision on appeal. 
However, the Full Bench of the Commission adopted the 
construction I placed upon that term. I see no reason to 
change that view at this point in time. 

67 W.A.I.G. 

It would seem to me that Clause 36 subclause (2) (c) 
supports the view that ordinarily or normally a worker is 
not required to work on his rostered day off. As both 
workers had Monday 29 January 1987 as their rostered 
day off and therefore would not normally be required to 
work on that day I fail to see how that day could be 
classified as an ordinary working day for them. Thus, I 
do not see that Clause 24 subclause (2) (b) applies to the 
facts before me. I am thus of the view that the 
complainant has not proved either of the complaints. 

LONG SERVICE LEAVE — 
Boards of reference — 

special — 

BEFORE A SPECIAL BOARD OF REFERENCE. 
In the matter of the "Commercial Travellers and Sales 

Representatives' Award 1978" No. 43 of 1978 and 
in the matter of a Special Board of Reference 
thereunder and in the matter of whether there had 
been a transmission of the business of the one 
employer to the other between Mr B. Robinson, 
Applicant and Hanworth Holdings Pty Ltd trading 
as West Coast Wholesale and Import Co, 
Respondent. 

Before Mr K. Scapin — Chairman, 
Mr D.M. Jones — Employer's Representative, 

and Mr K.J. Trainer — Employee's Representative. 
The 9th day of December 1986. 

Mr D.R. Mansfield appeared for the applicant. 
Mr P.R. Member (of Counsel) appeared for the 

respondent. 

The following cases were cited in argument: 
By the applicant — 

Gedling v. Mayney Nominees Pty Ltd 61 WAIG 
1133 

By the respondent — 
Woodbridge and Anor v. Yarralumla Auto 

Accessories Pty Ltd 54 ACTR 8, p. 8 
Selby, Hugh, "Long Service Leave" Sydney: The 

Law Book Company Limited, 1983 p. 32 (517) 
Smith v. Luv'n Gear Pty Ltd 58 WAIG 586 
Kenmir Ltd v. Frizzell (1968) 1 ALL ER 414 
Davis v. McGay and Co 42 WAIG 447 
Marshall v. Solomon and Co 42 WAIG 335 
British Automotive Industries Pty Ltd v. McCarthy 

1959 AR 118 
The following additional authorities are referred to in 

the determination — 
ASE v. Timcast Pty Ltd 64 WAIG 1612 
McDonough v. Readford 1980 AR 969 
Candy's Transport Co Pty Ltd v. Deighton and 

Others 53 WAIG 915 
Hayman and Ors v. Neill 1960 AR 363 
The Federal Commissioner of Tax v. Williamson 

(1943) 67 CLR 561 

Determination. 
MR SCAPIN: This matter is brought by the applicant 
pursuant to the combined operation of Clause 18 of the 
"Commercial Travellers and Sales Representatives' 
Award 1978" No. 43 of 1978, and the Long Service 
Leave conditions as prescribed by General Order of the 
Commission on 15 December 1977 and published in 
Volume 58 of the Western Australian Industrial Gazette 
at pages 1 to 6 inclusive (hereinafter referred to as the 
Conditions). 
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Following the agreement of the parties, the Board sat 
for the purpose of determining the single issue of whether 
there had been a transmission of the business of Jerdon 
Pty Ltd (hereinafter for convenience referred to as 
"Jerdon") to Jermy Distributors Pty Limited (herein- 
after referred to as "Jermy Distributors") on 1 
November 1979. 

So far as is material, the Conditions are as follows — 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to 

leave with pay in respect of long service. 

2.—Long Service. 
(1) The long service which shall entitle a worker to 

such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) . . . 
(3) (a) Where a business has, whether before or 

after the coming into operation hereof, been trans- 
mitted from an employer (herein called ' 'the trans- 
mitter") to another employer (herein called "the 
transmittee") and a worker who at the time of such 
transmission was an employee of the transmitter in 
that business becomes an employee of the trans- 
mittee the period of the continuous service which 
the worker has had with the transmitter (including 
any such service with any prior transmitter) shall be 
deemed to be service of the worker with the 
transmittee. 

(b) In this subclause "transmission" includes 
transfer, conveyance, assignment or succession 
whether voluntary or by agreement or by operation 
of law and "transmitted" has a corresponding 
meaning. 

(4) . . . 
(5) . . . 
(6) Service shall be deemed to be continuous 

notwithstanding — 
(a) the transmission of a business as referred 

to in paragraph (3) of this clause; . . . 
The authorities to which the Board was referred by 

participants in the proceedings were all obtained and 
considered, so too were a number of others which the 
Board found to be helpful. 

The burden of proof, on the balance of probabilities, 
lies in this instance with the applicant. 

On behalf of the applicant it was argued, citing with 
approval Gedling v. Mayney Nominees Pty Ltd, where it 
was decided that in determining whether a transaction 
amounted to the transmission of a business, regard must 
be had to its substance rather than its form, and con- 
sideration must be given to the whole of the circum- 
stances. Thus many factors may be relevant to such a 
determination but few will be conclusive in themselves. 

It was submitted then, in considering all of the factors, 
that the applicant continued to do the same work of 
selling Dunlop footwear to the same retailers after he 
commenced employment with Jermy Distributors — as 
he had done with Jerdon. Mr Jermy who was a principal 
of Jerdon took his goodwill to Jermy Distributors, 
because he was the principal involved with the Dunlop 
footwear part of Jerdon's operations. It was difficult to 
place any weight on factors such as stock and stock in 
trade, because the stock was owned by Dunlop and held 
on consignment by both Jerdon and Jermy Distributors. 
The motor vehicle used by the applicant in the course of 
his duties as a salesperson whilst an employee of Jerdon 
went with him to Jermy Distributors. It was submitted 
that the termination of the applicant's contract of service 
by Jerdon and the fact that the applicant's accrued 
annual leave entitlement was converted to cash when that 
employment terminated, was totally irrelevant to the 
question of transmission having regard for the definition 
of transmission in the Conditions. It was also submitted 
that the staff involved in the Dunlop footwear part of 
Jerdon moved to Jermy Distributors. 

It was submitted that with respect to plant and office 
furniture, the Dunlop footwear part of the operations of 
Jerdon operated in a fairly sparse and spartan environ- 
ment. It was conceded on behalf of the applicant that 
there was no written documentation between Jerdon and 
Jermy Distributors and that that would' 'cause the Board 
some difficulty, in that written documentation is 
certainly a matter of some relevance" (Transcript pp. 
32/33). 

On behalf of Mr G, Director of Jermy Distributors, it 
was submitted that, following an initial approach by 
Dunlop's marketing manager in September 1979, Mr G 
met him in Sydney whereat Mr G was advised that the 
business of distributing Dunlop footwear products in 
Western Australia by Jerdon was being given up by 
them. Mr G was asked would he be interested in taking 
over the business and entering into an agreement with 
Dunlop to distribute their footwear products in Western 
Australia on an agency basis. He agreed. As a conse- 
quence he set up the company "Jermy Distributors Pty 
Ltd" to distribute the Dunlop footwear. 

The respondent argued that there was no agreement 
entered into between Jerdon and Jermy Distributors but 
rather, Jermy Distributors entered into an agreement 
with a third party, namely, Dunlop, which at all times 
was the owner of the property being sold, namely, the 
shoes which were sold through an agency relationship. 
Therefore it was submitted that this lack of a contract 
between Jerdon and Jermy Distributors in relation to the 
business of distributing Dunlop shoes, was fatal to the 
applicant's case for the transmission of the business. In 
support of that argument, the respondent relied on 
Woodbridge and Anor v. Yarralumla Auto Accessories 
Pty Ltd. 

In view of the evidence presented in this case, two 
matters, in particular, arise for consideration. Firstly, 
whether that which went from one to the other was a 
business and secondly, whether the interpretation of the 
word "business" as contained in paragraph (a) of 
subclause (3) of Clause 2 of the Conditions includes ' 'any 
part thereof". 

In the context of this decision, in my opinion, the most 
appropriate dictionary meaning of the word "business" 
is that found in the Shorter Oxford Dictionary, Third 
Edition, Vol I, A-M, p. 256 which is as follows — 

A commercial enterprise as a going concern. 
The next question is whether the interpretation of the 

word "business" includes "any part thereof". In con- 
sidering this question I have had regard to, and I am 
guided by, the Commission in Court Session in the 
Gandy's Transport case. My understanding of that 
decision is that the Commission did not interpret the 
word "business" contained in the award provisions 
(which provisions are identical in the instant case) to 
include the meaning "and any part thereof". This^ is 
emphasised when reference is made to the Long Service 
Leave Act 1958 which makes specific provision for the 
transmission of part of a business because business is 
defined as including "an any part thereof" (section 4 — 
Interpretations). 

It was submitted on behalf of the respondent that 
reference to the word "business" in Clause 2 (3) (a) of 
the Conditions, means and includes "any part of the 
business" and in support of that argument cited Selby, 
Hugh, "Long Service Leave" p. 32. However, that 
authority does not support the respondent's case for the 
reason that Selby was commenting on section 4 (11) (c) of 
the NSW "Long Service Leave Act 1955" which, insofar 
as is material reads as follows — 

(c) where a business, undertaking or establish- 
ment or any part thereof has, whether before or 
after the commencement of this Act, been trans- 
mitted from an employer (in this paragraph called 
the transmitter) to another employer (in this para- 
graph called the transmittee) and a person who at 
the time of the transmission was a worker in the 
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employ of the transmitter in that business, under- 
taking or establishment or part thereof becomes a 
worker in the employ of the transmittee — 

(see: Selby p. 104 — emphasis is ours.) 
It can be seen then, that the Conditions which govern 

the instant case are substantially different from those on 
which Selby relied, because the NSW legislation 
specifically provides for the transmission of part of a 
business, whereas the Conditions in the instant case do 
not. 

I agree with the view expressed by the New South 
Wales Commission in Court Session in the Manly v. 
Gazal Clothing Co case when it said at p. 551 — 

... we think that the view expressed by the 
Commission in Hayman and Others v. Neill 
(Hayman and Ors v. Neill 1960 AR 363) was correct 
and that Parliament included the words "or any 
part thereof" to guard against the risk that the word 
"business" on its own might be construed as 
meaning the whole of a business. 

In the instant case the words "and any part thereof" 
are not included in the transmission provisions of the 
Conditions and consequently 1 interpret the word 
business to mean the whole of the business of Jerdon and 
not just that part relating to the selling of Dunlop 
footwear products. 

I accept the argument advanced by each of the parties 
that all of the facts of the case have to be considered, and 
in the end it is a matter of judgment as to whether the 
effect of the transaction was to put the respondent in 
possession of a going concern the activities of which he 
could carry on without interruption (see: Kenmir v. 
Frizzell p. 418). As a consequence I examined a number 
of factors as follows. 

The Business. 
From the evidence as presented, and in the absence of 

any positive evidence to the contrary I can only come to 
one conclusion and that is that the business of Jerdon 
was concerned not only with the sale of Dunlop footwear 
but also with toy and leisure goods. Jerdon continued to 
trade under the same name after November 1979 but of 
course it no longer distributed Dunlop footwear. Jerdon 
was still trading at the date of the hearing of this case. 

Premises. 
The warehouse, showroom and office in which Jerdon 

stored and displayed Dunlop's footwear stock, was 
retained by Jerdon. It was necessary for Jermy 
Distributors to lease different premises in order to 
conduct its business. 

Employees. 
The staff of Jerdon involved in the sale of Dunlop 

footwear consisted of two office girls, two storemen, Mr 
Jermy (a director of Jerdon) who was the sales repre- 
sentative for the City block (Perth City), and Mr 
Robinson who was the sales representative for the whole 
of the State of Western Australia with the exception of 
the City block. 

Of those six persons employed by Jerdon in the selling 
of Dunlop footwear — five were employed by Jermy 
Distributors, without any gap in service. They were 
Messrs Jermy, Robinson, Green and Woods together 
with Mrs Markov. The Board was not told why the sixth 
person did not commence employment with Jermy 
Distributors. In addition Jermy Distributors employed a 
Mrs Martlew as bookkeeper. Mrs Martlew was recruited 
from another company in the group of companies of 
which Mr G was a proprietor. So not all of the employees 
of Jerdon's Dunlop footwear business were employed by 
Jermy Distributors. That is not to say that I consider the 
re-engagement of all of the employees to be an essential 
element in the transmission of a business. 

There may be any number of reasons why employees 
do not seek re-engagement with a transmittee. No doubt 
the transmittee would too, on occasions, wish to exercise 

his prerogative in deciding which of the transmitter's 
employees he will employ in his business. The overriding 
consideration is the substantial effect of the transaction. 

Whilst the employee witness (Mr Robinson) 
considered that he was employed on the same work with 
his new employer (Jermy Distributors) as he had been 
before with his old employer (Jerdon), and this may be 
evidence of a transmission of the business, it would be 
wrong to approach the determination of this matter from 
the point of view from which the transaction might have 
appeared to Mr Robinson (see ASE v. Timcast 64 WAIG 
1612 at p. 1616). 

The significance of the termination of the contracts of 
employment of the employees of the alleged transmittor/ 
vendor and the re-employment of those employees by the 
alleged transmittee/purchaser under new contracts of 
employment, is a matter which is constantly before this 
Board. Although it is not necessary to do so because of 
the conclusion I have reached later in these reasons, 
nevertheless, I feel disposed to state my view for the 
benefit of those parties who from time to time appear 
before this Board. 

In the matter of a transmission of business the 
Conditions are more concerned with continuity of 
service than with the concept of a single continuing 
contract of service with one and the same employer. That 
is, service in the one business is substituted for service 
with the same employer. The Conditions require that 
service be deemed to be continuous notwithstanding 
(''inter alia") a change in employers [see: Clause 2 (3) (a) 
of the Conditions). 

In concluding my consideration of the continuity of 
employment of the former employees of Jerdon, I am 
satisfield that there was no transfer of an organised staff 
of employees of Jerdon to Jermy Distributors, but 
merely a release by one company of certain employees 
without objection, and a re-employment by another 
company. Not in any real sense was there an agreement 
to transfer a group of employees. 

Vehicles. 
In November 1979 Jerdon found itself with two motor 

vehicles which had been used by its sales representatives 
in the distribution of Dunlop footwear. The lease of 
those two vehicles was transferred from Jerdon to Jermy 
Distributors. The respondent conceded that there was no 
question about that. 

Goodwill. 
With respect to the goodwill, the following dialogue is 

extracted from the cross-examination of Mr G — 
Q: Mr Jermy had been involved with Dunlop for 

many years, had he not? 
A: (Mr G) Mr Jermy was a well known personality 

in the footwear trade and he worked for Dunlop for 
many years. 

Q: So it would be true to say that any firm using 
his name (Jermy Distributors was named after Mr 
Jermy) would attract a fair amount of goodwill? 

A: (Mr G) I think that it would enhance, more or 
less the exposure the business wanted to show in the 
respect that we wanted to know — people to know 
who we (Jermy Distributors) were, who we were 
involved with and so on. Yes, Mr Jermy had a very 
good name in the shoe trade. 

(Transcript p. 54) 

Following are Mr G's responses to questions from the 
Board — 

Q: (Board Member) when Mr Jermy came across 
to work with you (Mr G) what did he bring? 

A: (Mr G) Greg (Mr Jermy) brought with him a 
vast knowledge of the market in WA. I would say he 
was one of the top footwear personnel in this State. 

(Transcript p. 59) 
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It is my view that the personality, ability and good 
reputation of Mr Jermy attracted the trade in Dunlop 
footwear and not the place where it was carried on (see 
The Federal Commissioner of Tax v. Williamson). 

It is true that no consideration for goodwill passed 
between the respective companies. Nevertheless, I 
conclude that the goodwill of that part of the business of 
Jerdon, relating to the sale of Dunlop footwear, passed 
to Jermy Distributors as a result, to a significant degree, 
of the employment of Mr Jermy by Jermy Distributors. 

Liabilities (Book Debts). 
The respondent evidenced that Jermy Distributors did 

not take over the liabilities of Jerdon. This was not 
challenged. 

Stock-in-Trade. 
Included under this heading are those articles which 

the owner of the business has for sale. 
Neither Jerdon nor Jermy Distributors manufactured 

the product they were selling. Dunlop sent shoes through 
on consignment and they were stored in Jerdon's ware- 
house. The shoes were insured by Dunlop. A sales repre- 
sentative would visit retailers, an order would be written 
in a Dunlop order book. The sales representative would 
then send the order back to the Jerdon office, then 
passed to the Jerdon warehouse and the shoes 
despatched from there. In all cases a Dunlop invoice 
would be sent to the retailer who would then pay Dunlop. 
Dunlop would then pay a commission to Jerdon. At all 
times the shoes were the property of Dunlop until they 
were delivered to the retailer. On occasions, the shoes 
were despatched direct from Dunlop's Sydney 
warehouse to the retailer. The method of the distribution 
of the stock did not change after the stock was moved 
from Jerdon's warehouse to Jermy Distributor's 
warehouse. 

The Dunlop stock was transferred from Jerdon to 
Jermy Distributors. However, there was no transaction 
or agreement between Jerdon and Jermy Distributors 
relating to that stock. 

Plant and Equipment. 
Under this heading are included fixtures, fittings, 

office furniture and office equipment. In other words, 
practically everything normally on the premises whether 
or not affixed, which is used by the business for the 
carrying on of that business, that is, all goods and 
chattels, fixed or movable, which are kept for permanent 
employment in the business. 

According to the evidence the only equipment which 
was taken from the Jerdon premises to the premises of 
Jermy Distributors consisted of the store room tables 
that the storemen had used for wrapping parcels, and 
maybe one or two chairs. 

The respondent did not produce any evidence of office 
furniture and equipment having been transferred from 
Jerdon to Jermy Distributors even though two office 
girls ceased employment with Jerdon and were re- 
employed by Jermy Distributors. 

Outstanding Orders. 
Evidence given on behalf of Jermy Distributors 

disclosed that it did not despatch goods from its 
warehouse to meet orders taken by Jerdon. This was not 
challenged and I find that Jerdon's outstanding orders 
were not taken over by Jermy Distributors. 

Legal Nexus or Privity. 
The Board has no evidence before it of any written 

documentation of any transaction between Jerdon and 
Jermy Distributors. In fact, I accept that there was no 
verbal discussion between Jerdon and Jermy 
Distributors. 

When Jermy Distributors "took over" the business of 
selling Dunlop footwear on 1 November 1979 it was as a 
result of its negotiations with Dunlop and the consequent 

taking on by Jermy Distributors of the Dunlop agency on 
a commission basis. Old customers may have continued 
to come to Jermy Distributors but none of Jerdon's 
outstanding orders were taken over by Jermy 
Distributors. What was taken over was the agency for its 
footwear which Dunlop was able to give to Jermy 
Distributors without any regard whatsoever to the 
situation which had previously obtained between Dunlop 
and Jerdon (see Woodbridge and Anor v. Yarralumla 
Auto Accessories). 

It was argued for the respondent that to constitute a 
transmission there must be some definite legal nexus or 
privity between the first and subsequent employer. It is 
not sufficient that the first should indicate that he has no 
objection to certain employees leaving his service and 
becoming employees of the subsequent employer 
(Transcript pp. 60/61). In support Counsel referred to 
British Automotive Industries v. McCarthy. In that case, 
De Baun J. adopted what was said by the Industrial 
Court of Queensland in Tinniswood v. Martin 43 QIC 
1019, (1958) 52 QJPR 102, that "to constitute a trans- 
mission there must be some definite legal nexus or privity 
between the previous and subsequent employers". 

In further support of the respondent's case. Counsel 
referred to a decision of Kelly J. in the Supreme Court of 
the Australian Capital Territory in Woodbridge v. 
Yarralumla Auto Accessories Pty Ltd, and submitted 
that it was a case directly on point involving almost a 
similar transaction. That case discussed a number of 
earlier decisions relating to the transmission of a business 
[Kenmir Ltd v. Frizzell (1968) 1 ALL ER 414; Sims v. 
Laslett (1969) AILR Rep 405; Latta v. Farago and Co 
(Aust) Pty Ltd (1969) AILR Rep 454; Manley v. Gazal 
Clothing Co Pty Ltd (1973) IASCR 162 (U 100); Lloyd v. 
Brassey (1969) 2 QB 98; Re H (1968) AILR Rep 22; 
Woodhouse v. Peter Brotherhood Ltd (1972) 2 QB 520.] 

In relying on Woodbridge's Case, if I correctly 
apprehend his argument, Counsel contended that 
because there was not a legally enforceable agreement or 
a binding contract between Jerdon and Jermy 
Distributors it is not possible to suggest that there was a 
transmission of Jerdon's business to Jermy Distributors. 

My view of the Woodbridge case is that the absence of 
any legally enforceable contract for the sale of the 
business did not constitute the deciding factor. True 
enough the absence was an indicator that no transmis- 
sion had occurred. The real basis for the decision, on the 
particular facts, was that the business had not been taken 
over as a going concern. That decision was reached after 
the consideration of a number of factors, such as, land 
and premises, plant and equipment, stock on hand, 
goodwill (customers), work in progress, nature of the 
business, whether the old owner covenanted with the new 
not to compete with the business, whether the employees 
were given notice of termination of their contracts of 
employment by the first employer, and whether the 
employees were offered and accepted employment with 
the new employers. The matter of a legal transaction 
between the two companies concerned, was but one of a 
number of factors taken into consideration by Kelly J. 

I for my part, defer to the judgment of Watson J. in 
McDonough v. Readford (p. 983) and hold the view that 
to constitute a transmission there does not have to be 
some definite legal nexus or privity between the previous 
and subsequent employers. In other words, there does 
not have to be a legal transfer for transmission to take 
place. The Conditions contemplate that the term 
"transmission" may have a less narrow meaning and in 
my opinion the word "includes" in the Conditions 
makes that clear. 

The definition of "transmission" as provided in the 
Conditions is not, in my view, exclusive, in that the word 
"includes" implies that types of transactions other than 
those specified could be regarded as a transmission of a 
business. 
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Conclusions. 
In considering whether the business was 

"transmitted", attention has to be paid to what actually 
took place and to treat no single factor as decisive. 

The evidence and submissions put in this case have not 
assisted the Board in determining the business relation- 
ship between Jerdon Pty Ltd and Jerdon Toy and 
Leisure — if any. The case for the applicant centred on 
that part of the business (whether of Jerdon Pty Ltd or 
Jerdon Toy and Leisure, or both, I know not) which 
involved the selling of Dunlop footwear. 

The evidence is clear that those employees of Jerdon 
who were employed in the Dunlop footwear agency 
continued their employment in the Dunlop footwear 
agency after that agency passed to Jermy Distributors — 
without a gap in service. The lease on two vehicles used 
by the sales representatives passed from the first 
company to the second. The whole of the Dunlop 
footwear stock was moved from the first company's 
warehouse to the second. The personal goodwill of Mr 
Jermy associated with the Dunlop footwear, moved with 
him from Jerdon to Jermy Distributors. Some equip- 
ment used by Jerdon in the business of Dunlop footwear 
was taken over by Jermy Distributors. 

However this application must fail for the reasons 
expressed earlier that "part of a business" does not 
constitute "a business" for the purposes of the 
Conditions which govern the applicant's long service 
leave entitlement. 

I would dismiss the application. 

MR JONES: I agree with the decision of the Chairman 
and have nothing further to add. 

MR TRAINER: I have had the opportunity to read the 
Chairman's decision in this matter. That decision sets 
out the precedents on the general question of trans- 
mission of a business. It is clear that in each case, all of 
the features of the dealings which gave rise to the 
previous proprietor ceasing to operate the business and 
the new proprietor commencing to operate, must be 
examined. As has been stated, no one factor determines 
whether a business has been transmitted. 

In my view, the decision is made more difficult where 
the business is an agency and where stock is carried on 
consignment rather than owned by the business. That 
notwithstanding, in this case I am satisfied on all of the 
evidence that a business was transmitted because the bulk 
of the staff went to the new company at the time of its 
commencement (by arrangement through Mr Jermy), the 
ordering and delivery process remained the same, the 
customers were unchanged, the consignment stock was 
moved directly to the new premises (which required 
arrangements to be made between the two companies) 
and the lease of vehicles used by Jerdon Distributors was 
transferred to Jermy Distributors by direct dealings 
between the two businesses. 

Further, with Mr Jermy as a partner in the new 
business and the use of Mr Jermy's name in the 
company's name, there was a desire on the part of the 
new company to derive some "goodwill" from the 
previous company's trading. 

The final factor which supports the conclusion that the 
business was transmitted, was the arrangements by which 
Jerdon Distributors ceased operating the agency on 30 
October and Jermy Distributors commenced on 1 
November. That obviously required direct contact 
between the two companies albeit through Mr Jermy as a 
common denominator. There was no evidence that these 
arrangements were made in anything but a co-operative 
atmosphere. It is significant that the Jerdon was still 
operating the Dunlop agency when the decision was 
made to transfer the agency to Mr G and continued to do 
so to 30 October. 

As I have already indicated, I am of the view that the 
business of the Western Australian distributor for 
Dunlop was transmitted. However, the Conditions under 
which this application must be determined are, in my 

67 W.A.I.G. 

view, significantly defective when applied to the circum- 
stances of this nature. Jerdon Distributors continued to 
operate other parts of their agency business selling toy 
and leisure products. The Conditions refer to "the 
business" which has been interpreted to mean the whole 
of the business. As only part of the business has been 
transmitted notwithstanding the merits of equity of the 
case, the application must fail. 

The Long Service Leave Act recognises that a require- 
ment that the whole of the business must be passed from 
one party to the next, is too restrictive and makes 
particular provision for' 'part of a business'' in section 4. 
In my view, the Conditions should contain similar 
provisions so that cases such as this can be determined 
equitably. 

MR SCAP1N: The decision of the Board is that the 
application be dismissed. 

BEFORE A SPECIAL BOARD OF REFERENCE. 

In the matter of the Hotel and Tavern Workers' Award 
No. 31 of 1977 and in the matter of a Special Board 
of Reference established thereunder and in the 
matter of a claim for payment in lieu of "pro rata" 
long service leave between Federated Liquor and 
Allied Industries Employees Union of Australia, 
WA Branch, Applicant and Wanz Nominees Pty 
Ltd trading as Kalamunda Hotel, Respondent. 

Before K. Scapin — Chairman, 
C.B. Parks — Employers Representative, 

and K.J. Trainer — Employees Representative. 
The 8th day of December 1986. 

Mr W.T. Baxter on behalf of the Applicant. 
Mr B.D. Williams on behalf of the Respondent. 

Decision. 
MR SCAPIN: This is the unanimous decision of the 
Board. 

The matter has been brought by the Federated Liquor 
and Allied Industries Employees Union of Australia, 
WA Branch on behalf of Ms M.H. De Jonghe pursuant 
to the combined operation of Clause 19.—Long Service 
Leave of the Hotel and Tavern Workers' Award No. 31 
of 1977 and the Long Service Leave Conditions as pre- 
scribed by the Commission in Court Session on 15 
December 1977 and published in Volume 58 of the 
Western Australian Industrial Gazette at pages 1 to 6 
inclusive (the Conditions). 

The Conditions, in so far as they are relevant are as 
follows — 

1.—Right to Leave. 
A worker shall, as herein provided, be entitled to 

leave with pay in respect of long service. 
2.—Long Service. 

(1) The long service which shall entitle a worker to 
such leave shall, subject as herein provided, be 
continuous service with one and the same employer. 

(2) . . . 
(3) (a) Where a business has, whether before or 

after the coming into operation hereof, been trans- 
mitted from an employer (herein called "the 
transmittor") to another employer (herein called 
"the transmittee") and a worker who at the time of 
such transmission was an employee of the 
transmittor in that business becomes an employee of 
the transmittee — the period of the continuous 
service which the worker has had with the trans- 
mittor (including any such service with any prior 
transmittor) shall be deemed to be service of the 
worker with the transmittee. 

(b) In this subclause "transmission" includes 
transfer, conveyance, assignment or succession 
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whether voluntary or by agreement or by operation 
of law and "transmitted" has a correspondening 
meaning. 

(4) . . . 
(5) • ■ . 
(6) Service shall be deemed to be continuous 

notwithstanding — 
(a) the transmission of a business as referred 

to in subclause (3) of this clause: . . . 
3.—Period of Leave. 

(1) The leave to which a worker shall be entitled 
or deemed to be entitled shall be as provided in this 
clause. 

(2) . . . 
(3) . . . where a worker has completed at least 10 

years' service but less than 15 years' service since its 
commencement and his employment is 
terminated — 

(i) ... 
(ii) in any circumstances, otherwise than by 

his employer for serious misconduct; 
the amount of the leave shall be such proportion of 
13 weeks' leave as the number of completed years of 
such service bears to 15 years. 

(4) . . . 
(5) . . . 
(6) . . . 

4.—Payment for Period of Leave. 

5.—Taking Leave. 

6.—Granting Leave in Advance and Benefits 
to be Brought Into Account. 

7.—Records to be Kept. 
(1) Each employer shall, during the employment 

and for a period of 12 months thereafter,. .. keep a 
record from which can be readily ascertained the 
name of each worker, and his occupation, the date 
of the commencement of his employment and his 
entitlement to long service leave and any leave which 
may have been granted to him or in respect of which 
payment may have been made hereunder. 

(2) Such record shall be open for inspection in the 
manner and circumstances prescribed by this award 
. . . with respect to the time and wages record. 

The service which the applicant claims entitles her to 
"pro rata" long service leave has been given to five 
employers:— 
Richard John Harold Thomas — 14/1/76 to 14/5/79 
Henry Bawden —15/5/79 to 15/2/81 
Arthur Frederick King — 16/2/81 to 16/3/82 
GarscoPtyLtd —17/3/82 to 9/3/83 
Wanz Nominees Pty Ltd — 10/3/83 to 13/6/86 

For the claim to succeed, the applicant must prove first - 
of all that her employment was continuous in accordance 
with subclause (1) of Clause 2 of the Conditions, and 
secondly that such continuous service extended for a 
period of at least 10 years in accordance with subclause 
(1) of Clause 2 of the Conditions. 

However, as the applicant's service was with more 
than one employer, she must thirdly prove, on the 
balance of probabilities, that the business carried on by 
each of the previous four employers had been successive- 
ly "transmitted" within the meaning of that term as 
defined in subclause (3) of Clause 2 of the Conditions — 
to Wanz Nominees Pty Ltd. 

In cases such as this, an employee endeavouring to 
prove the transmission of a business faces great 
difficulties. There is normally not available to the 
employee any of the material evidence which the Board 
requires to be produced. In the circumstances, all the 
54421—7 

applicant can do is to point to certain facts which are 
consistent, on the balance of probabilities, with there 
having been a transmission of business. 

Ms De Jonghe gave sworn evidence of the commence- 
ment and termination dates of her employment as 14 
January 1976 and 13 June 1986 respectively. That 
evidence was not challenged. She also evidenced that no 
breaks occurred in her service and this fact was not 
challenged. Under oath she said that all goods and 
chattels remained within the Kalamunda Hotel during 
the successive changes in management. 

Ms De Jonghe was not cross-examined in her evidence 
and the respondent did not present any evidence. The 
respondent's case rested on the proposition that the 
applicant was charged with the onus of satisfying the 
Board that successive transmissions took place as 
claimed. 

The rule is that the burden or onus of proof rests, 
before evidence is gone into, upon the party who 
substantially asserts the affirmative of the issue. In the 
instant case the applicant asserts that a transmission of 
business occurred. It follows then, that the applicant 
bears the onus. If however, the applicant adduces 
evidence and such evidence, on the balance of 
probabilities, is "prima facie" evidence of a trans- 
mission of the business, the tribunal of fact (the Special 
Board of Reference is a tribunal of fact) is bound to 
decide the issue in the applicant's favour if the 
respondent calls no evidence. In such a case, the burden 
of proof shifts from the applicant to the respondent. In 
other words, the respondent must adduce evidence on 
the issue or lose. The respondent in this case elected not 
to present evidence and thereby ran the risk of losing the 
issue by remaining silent. 

The Conditions place an onus on the employer to keep 
proper records (Clause 7). In the instant case a proper 
record has not been kept and this is the reason why the 
respondent now finds itself in the predicament of not 
being able to challenge Ms De Jonghe's evidence. 

There is a passage in the judgment of Sheldon J. in Ray 
v. Radano 1967 AR 471 at p. 480 to the effect that an 
employer who neglected to keep the statutory records 
which, in their probative effect were as much a protec- 
tion to himself as to the employee deserved little 
sympathy if he lost in a battle reduced to oath against 
oath. In the intant case the Board has the unchallenged 
sworn evidence of Ms De Jonghe and no evidence from 
the respondent. 

The Board can only determine the matter on the 
evidence that is before it. In that respect, we can only say 
having listened to and observed Ms De Jonghe giving her 
uncontradicted sworn evidence that we accept without 
reservation her evidence in this matter. She impressed as 
being a frank and honest witness. We accept that the 
events occurred as she outlined them. In the circum- 
stances one could be forgiven for being guided by what 
Ms De Jonghe said and we do not think the respondent 
can be heard to complain if we determine this matter on 
the evidence as given by Ms De Jonghe. It was submitted 
on behalf of the respondent that should the Board be 
satisfied that the applicant discharge her onus the 
respondent would not dispute that. 

In the circumstances there is, in our opinion, only one 
conclusion we can reach in the absence of any evidence 
from the respondent. We consider that there is sufficient 
evidence before us to allow us to reach the conclusion 
that Ms De Jonghe has discharged the onus to demon- 
strate that, on the balance of probabilities, she had 
continuous service from 14 January 1976 to 13 June 1986 
and that, given the nature of the business (an hotel), 
there was a succession of transmissions of that business 
to Wanz Nominees Pty Ltd trading as Kalamunda Hotel. 

Ms De Jonghe is entitled to be paid in lieu of long 
service leave for such proportion of 13 weeks' leave as the 
number of completed years of service, in this instance 10, 
bears to 15 years. 
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SECTION 23 — SECTION 29 (b) — 
Applications dealt with — Applications dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 342 of 1987. 

Between Westralian Sands Limited, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Another, 
Respondents. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 635 of 1986. 

Between the Federated Clerks' Union of Australia 
Industrial Union of Workers WA Branch, 
Applicant and the Swan Brewery Company 
Limited, Respondent. 

Order. 
THE Commission, pursuant to the powers conferred on 
it under the Industrial Relations Act 1979 hereby 
orders — 

That the application is withdrawn by leave. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 265 of 1987. 

Between the United Furniture Trades Industrial Union 
of Workers, WA, Applicant and Vita Pacific Ltd, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by consent. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

James Victor Bannister 
and 

Kema Corporation Pty Ltd trading as Miss Maud. 
(Nos. 1094A/1094B/1094C of 1986.) 

HOTEL AND TAVERN WORKERS' AWARD 1978. 

Chef Restaurant 

COMMISSIONER KENNEDY 
Perth 30th day of April 1987 

Termination of employment — Unfair dismissal — Rein- 
statement or compensation sought — Question of 
onus on employee re notification of safety issue 
considered — Application dismissed. 

Decision. 
THE COMMISSIONER: At the outset of the 
proceedings on this matter Mr Cooke for the Respondent 
drew the attention of the Commission to the fact that the 
Applicant had on the same day filed three applications 
for unfair dismissal each naming a different Respondent 
but with only one statement of particulars. It appears 
from the Applicant's submission on the matter that he 
took this action in an effort to correctly name the 
Respondent at least once. In the result I accept Mr 
Cooke's submission that the three applications should be 
dealt with as a single application with the Respondent 
being Kema Corporation Pty Ltd trading as Miss Maud. 

The application was brought pursuant to section 29 of 
the Act. The Applicant, Mr James Bannister, claims he 
was unfairly dismissed by the Respondent. He seeks an 
order for reinstatement and compensation totalling 
$50 400. 

The Applicant was employed part-time as a chef in the 
carvery section of the Respondent's Carillon premises in 
Perth for approximately four years to 26 September 
1986. On that date it is agreed between the parties that 
Mr Bannister was told to leave the premises and not 
return. But that is all that is agreed. 

Mr Bannister claims that this constituted his dismissal 
and that the circumstances leading to it warrant a 
declaration that such dismissal was unfair. The 
Respondent claims that Mr Bannister was given two 
weeks notice of termination of his contract approximate- 
ly one week before 26 September 1986 because of an 
overall cutback in part-time and casual labour due to its 
trading position and that the circumstances of that day 
were such as to warrant its decision to tell the Applicant 
to finish work immediately with payment in lieu of the 
remaining period of notice being made by the 
Respondent. Mr Bannister denies he was given any 
notice. 

The Respondent's submission on this matter was 
supported in evidence by two of its employees, the 
executive chef Mr Niedenberger, and a chef Mr Njegich. 
After consideration of all before me on this point, I have 
concluded that it is probable that Mr Bannister was 
already on notice of the termination of his contract of 
employment on 26 September 1986. 

In his application and in the course of proceedings Mr 
Bannister raised allegations against the Respondent 
which, he said, concerned events over a period of 12 
months or more. The allegations included racial 
discrimination, victimisation and loss of wages. These 
appear to relate to what the Applicant saw as preferential 
treatment of other employees by the Respondent in terms 
of positions and in the number of hours of work offered. 
It is sufficient to say that the Applicant has not 
established any of these claims. 
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The evidence is that on 26 September 1986 an inspector 
from the State Energy Commission (SEC) visited the 
Carillon premises of the Respondent after Mr Bannister 
complained of unsafe working conditions. In the event 
certain work was required by the SEC to be carried out in 
the carvery section within 21 days. 

Mr Bannister claims that as a result of his contacting 
the SEC he was dismissed. The Respondent claims that 
the actions of the Applicant in contacting the SEC while 
he was on notice, without any prior complaint to any 
other employee or to management, was such for it to 
consider that Mr Bannister was only intent on damaging 
the Respondent. In these circumstances it was decided to 
pay him in lieu for the remaining period of notice. 

I have carefully considered the evidence in this matter. 
It is axiomatic that any employee has the right to take 
appropriate action to ensure safe working conditions. 
This may include approaching a relevant outside body 
such as the SEC. In my view it is not axiomatic that such 
employee inform the employer before taking such 
action, or at will. 

However, in this instance there are two factors which 
bear on the matter. One is that the Respondent's 
maintenance section included a qualified electrician. It 
appears to me the sort of concerns the Applicant says he 
had might reasonably have been raised by the Applicant 
with his immediate supervisors before raising it with the 
SEC. The second is that throughout this matter Mr 
Bannister displayed a strong sense of grievance. While 
there is no doubt in my mind as to the strength of his 
feelings on the issues he raised, he has not established 
them in substance. What he has established is that in 
taking its decision to pay out the Applicant for the period 
of notice remaining from 26 September 1986, the 
Respondent had grounds. 

An order-dismissing the application will now issue. 

The Applicant appeared on his own behalf. 
Mr P. J. Cooke appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. 1094A/1094B/1094C of 1986. 

Between James Victor Bannister, Applicant and Kema 
Corporation Pty Ltd trading as Miss Maud, 
Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
P.J. Cooke on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders •— 

That the application be dismissed. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 126 of 1987. 

Between Glenda Barter, Applicant and Sew Knit Enter- 
prises Pty Ltd trading as Bestway Sewing Centre, 
Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 

and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

David Mark Bate 
and 

Travcour Pty Ltd. 
(No. 18 of 1987) 

NON-AWARD. 

Driver Transport Industry 

COMMISSIONER KENNEDY 
Perth 8th day of May 1987 

Termination of contract — Unfair dismissal — Question 
of constructive dismissal — Found no dismissal, no 
jurisdiction under section 29 — Terms of employ- 
ment — Overtime payment claimed — Found no 
entitlement established — Dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Act. The ground on which 
the application was made is cited as "outstanding 
payments for overtime". The schedule filed with the 
application raises two claims. First, the Applicant claims 
that he was unfairly dismissed by the Respondent. 
Second, the Applicant claims that he has been denied a 
due benefit under his contract of service with the 
Respondent, that benefit being payment for service per- 
formed in excess of 38 hours per week. 

In relation to the second claim the Applicant seeks an 
order from the Commission that the Respondent pay him 
the sum of $1 385.32. In relation to the first claim the 
Applicant seeks compensation in the same form. That is, 
the total sum sought on both counts is $1 385.32. 

This matter originally came before the Commission 
differently constituted by way of a conference convened 
pursuant to section 32 of the Act. The matter was not 
settled then or later. The matter was subsequently 
reallocated pursuant to section 25 of the Act to the 
Commission as currently constituted and it was listed 
directly for hearing. 

Early in the proceedings Mr Cooke, for the 
Respondent, informed the Commission that it was the 
Respondent's view that the matter was limited to a 
contractual benefits claim. This was not in accordance 
with the opening statements of the Applicant. 

The hearing was briefly adjourned into a conference 
before me during which it was pointed out to the parties 
that there was no schedule arising from the original 
conference pursuant to section 32 and, unless there was 
an application to amend the claim as filed and it was 
successful, then it would proceed on both counts. On the 
resumption of the hearing Mr Cooke raised the fact that 
the notice of hearing of this matter referred to section 29 
(b) (ii) of the Act and stated that it was on this basis that 
the Respondent's case preparation was limited to a claim 
for contractual entitlements. He made no application to 
amend and sought no ruling. The application proceeded, 
properly, on both counts. 

There are some agreed facts in this matter. The 
Applicant was employed by the Respondent as a driver. 
That employment commenced on 20 August 1986 and 
ended on 22 December 1986. The Respondent company 



918 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

operates a courier business servicing the travel industry. 
The Applicant's employment, which was full-time, was 
not covered by an award. His weekly wage was $220.05 
gross for a five day week, Monday to Friday. 

The claim for contractual entitlements is dealt with 
first. The Applicant claims that at the initial interviews 
where the terms and conditions of employment were 
discussed between the parties, the principal of the 
Respondent company, Mr Peter Hughes, "led (the 
Applicant) to believe that (the employment) was covered 
by the Small Van Drivers' Award (and) stated that (a 
term) would be a 38 hour week". According to the 
Applicant there was no discussion about overtime. Mr 
Bate acknowledged that Mr Hughes mentioned at the 
interview that the hours would be "flexible". However, 
he presumed that meant flexibility from day to day but 
with the total hours each week totalling no more than 38 
hours. 

The Respondent denies that there was any specific 
mention of the number of hours of work required per 
week. It claims that, in relation to hours, the Applicant 
was explicitly told it was a term of employment that he be 
available for work between the hours of 8.30 a.m. to 5.30 
p.m. on weekdays; that he was also told that the Small 
Van Drivers' Award was used as a guide; and that it was 
categorically stated to the Applicant at the time that no 
overtime rates applied. 

There is no "Small Van Drivers' Award" in this 
jurisdiction. It is probable that the parties were referring 
to the Transport Workers (General) Award No. 10 of 
1961. Clause 7.—Wages of this Award provides for wage 
rates struck relative to the capacity or type of vehicle 
being driven in the course of work. But there is nothing 
before the Commission to establish how, if at all, this 
Award was used as "a guide" let alone as a basis for the 
terms of Mr Bate's employment. Certainly there is no 
adult wage rate in that Award which corresponds with or 
is reflected in Mr Bate's rate of $220.05 gross per week. 

For Mr Bate's claim for overtime payments to succeed 
it was necessary for him to establish two facts on the 
balance of probabilities. The first was that the entitle- 
ment claimed was part of his contract of employment. 
The second, the effectiveness of which was contingent on 
establishment of the first fact, was that he had duly 
performed that part of the contract of employment 
which gave rise to the entitlement. 

In support of his claim Mr Bate called as a witness, Mr 
Hugh Jones, whose employment with the Respondent 
ended at the same time as did the Applicant's employ- 
ment on 22 December 1986. The Applicant sought to 
establish firstly that the terms and conditions of Mr 
Jones were expressly documented; and secondly, that 
these supported his claim. During the examination of the 
witness Mr Cooke requested that any such 
documentation be placed before the Commission. As a 
result a copy of a document headed "Jobstart" was 
placed before the Commission. It appears to be an agree- 
ment between the Respondent and the Department of 
Employment and Industrial Relations to the effect that 
the Respondent, in return for a subsidy of $75.00 per 
week, agreed to employ Mr Hugh Jones full-time, that 
being 38 hours per week, as a motor bike courier for a 
period of 26 weeks at the rate of $268.85 per week. It was 
noted on the document that the expected day of comple- 
tion of the agreement was 22 December 1986. Whatever 
the status of such a document, it is clear that the terms 
stated in it cannot simply be superimposed on Mr Bate's 
contract. Nor can they simply be implied into his terms 
and conditions. 

In essence Mr Bate's case for payment for overtime as 
an entitlement arising under his contract was effectively 
based on what he believed should have applied as a 
"standard" provision applying elsewhere. But such 

"standards" are founded in awards or legislation. Mr 
Bate's employment was not covered by an award. Nor is 
there any legislation which establishes payment for 
overtime worked as a standard term of employment. 

Having regard for all before me, I find that the 
Applicant has not established that it was a term of his 
contract that he be paid over and beyond the agreed gross 
weekly wage for any extra hours worked beyond his 
ordinary weekly hours. 

It remains to deal with the claim for unfair dismissal. 
The Applicant claims that, in company with Mr Hugh 

Jones, he approached Mr Peter Hughes on Monday 22 
December 1986 in order to raise complaints about the 
working conditions and specifically the question of 
payment for overtime. An operations manager for the 
Respondent, Mr William Northcott, was also present at 
the resulting meeting. 

Mr Bate's evidence was that in the course of raising 
these issues he stated that he was not prepared to work 
under the existing conditions whereupon Mr Huges 
replied that Mr Bate's "resignation" was accepted. This 
sequence of the conversation is not in dispute between 
the parties but the Applicant claims that he did not 
intend to resign or state that he was resigning. In effect he 
is claiming that a constructive dismissal took place, and 
that this "dismissal" was unfair. As evidence that it was 
a "dismissal" rather than a "resignation", he cites the 
fact that the Respondent paid him one week's pay in lieu 
of notice. 

The Respondent claims that there were underlying 
factors in the alacrity with which the Applicant's 
"resignation" was accepted. The most important of 
these were: that the Respondent had reason to believe the 
Applicant had endeavoured to engineer industrial 
disruption at the height of the Respondent's busy period 
leading up to the Christmas holiday break; and that on 
the previous Friday he, in company with Mr Jones, had 

absented himself from work on the grounds that he was 
sick when he was not. As to the payment of one week's 
wages in lieu of notice, Mr Peter Hughes gave evidence 
that it was the Respondent's policy to make payments in 
lieu of requiring a person who had given notice to work 
out the period of notice. 

The first question which must be answered with regard 
to this part of the claim is whether Mr Bate was 
dismissed. Having regard for all before me, and the 
evidence of those present at the interview on 22 
December 1986, I have concluded that Mr Bate 
effectively delivered an ultimatum to Mr Hughes which 
involved a choice of varying the working conditions or 
accepting an end to the contract of employment. That 
Mr Hughes chose the latter is a fact. That he chose to 
interpret that end as being by way of an effective 
"resignation" by the Applicant appears to have taken 
Mr Bate by surprise but speed of response does not of 
itself constitute anything else. And, it seems, that the 
Respondent's decision was not the subject of argument 
or dispute at the time. Put simply there is insufficient 
grounds to establish that a dismissal took place. It 
follows that the Commission has no jurisdiction under 
section 29 (b). 

An order dismissing the application will now issue. 

The Applicant appeared in person. 
Mr P. J. Cooke appeared on behalf of the Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 18 of 1987. 

Between David Mark Bate, Applicant and Travcour Pty 
Ltd, Respondent. 

Order, 
HAVING heard the Applicant on his own behalf and Mr 
PJ. Cooke on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 140 of 1987. 

Between Maxwell William Belcher, Applicant and 
Personalised Tuition Services Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on his own behalf and 
there being no appearance by or on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the respondent shall, within 21 days of the 
date hereof, pay to Maxwell William Belcher of 157 
Acton Avenue, Rivervale, the amount of $726. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 75 of 1987. 

Between Gary Bishop, Applicant and Avion Engineer- 
ing, Respondent. 

Order. 
HAVING heard Mr G. Bishop representing himself and 
Mr G.G. Coelho on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 21st day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) claim for contractual benefit. 

Martin Bodor 
and 

Linley Valley Meats Pty Ltd. 
No. 1227 of 1986. 

AWARD FREE. 

Slaughterman Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 1st day of April 1987 

Long Service Leave — length of service — transfer of 
business — pro rata long service leave — Transfer of 
Business — long service leave entitlements — 
collateral contract said to exist — contract not 
proved — section 114. 

THE COMMISSIONER: By this application Martin 
Bodor seeks an Order from the Commission for payment 
of pro rata Long Service Leave under the terms of a 
contract said by him to have been made with Wesfarmers 
Pty Ltd who, he asserts, is a predecessor employer to the 
respondent in this matter. The application asks for an 
Order to issue under the head of power to be found in 
section 29 (b) (ii) of the Industrial Relations Act 1979. 

It appears that in October 1972 Mr Bodor had 
commenced employment at the Linley Valley abattoir, 
then operated by Dodonia Investments, trading as Tip 
Top Meats. He remained so employed until Tip Top 
Meats shut down the operation in May 1974. The 
abattoir was then taken over by Wesfarmers who 
employed Mr Bodor from 7 October 1974 until 1980 
when the ownership again changed and the respondent 
took over the works. In his sworn testimony Mr Bodor 
said that he had been approached to work at the abattoir 
in 1974 by another worker who told him that accruals 
from a previous period of service at the abattoir with Tip 
Top Meats, would be preserved. He asked for confirma- 
tion of the arrangement from the manager of the works 
and received a letter from Mr J. Randalls (see Exhibit 
Bl). The letter was satisfactory to him. From it he under- 
stood that Long Service Leave entitlements would accrue 
from the commencement of the engagement. Some six 
years later the respondent to these proceedings assumed 
control of the works and Mr Bodor says that he was 
assured that the period of service with Wesfarmers was 
regarded as continuous with that of the new contract he 
entered into with Linley Valley Meats Pty Ltd. 

He continued to work for the respondent until it closed 
its operations in March 1985. At the completion of the 
engagement he received moneys by way of cheques over a 
period of time. Eventually he received payment for pro 
rata Long Service Leave which recognised his service 
both with the respondent and the predecessor employer, 
but did not recognise the 18 months servied with Tip Top 
Meats. 

On behalfof the applicant Ms Boots submits that a 
liability to pay pro rata Long Service Leave for the 18 
months' service resides with the respondent because an 
agent of its predecessor had executed a contract 
collateral to award entitlements. She claimed that the 
contract had been recognised by the respondent, but 
even if it had not, then it is a liability which should have 
been recognised at the time the respondent assumed 
control of the operations. If no such recognition 
occurred then that was the fault of the respondent and is 
its responsibility, not Mr Bodor's. 

The rebuttal by Mr Heaperman is simple. He submits 
that there could very well have been a contract made 
between Mr Bodor and Mr Randalls representing 
Wesfarmers. However it was clear from the evidence of 
Mr Bodor himself that there was no arrangement made 
with the respondent. Mr Treloar had made no arrange- 



920 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 w.A.I.G. 

ment and his statements made to Mr Bodor were quite 
accurate given that there was no transmission of business 
between Tip Top and Wesfarmers. 

It is the task of the applicant in proceedings such as 
this to establish that the contract, the terms of which are 
said to produce a benefit, does exist in fact. The evidence 
of Mr Bodor falls short of convincing me that it does. He 
was unable to say that Mr Treloar had specifically 
accepted a component of long service leave based on 
service with Tip Top as indeed there is nothing to indicate 
acceptance of the terms of a contract said to have been 
made with Mr Randalls. 

There is nothing in the evidence to support a con- 
clusion that Mr Randalls was in fact an agent of 
Wesfarmers. Whether he was authorised to make the 
agreement said to be made is a matter of speculation. 
This leads me to the conclusion that on the balance of 
probabilities, no contract binding upon the respondent 
to these proceedings exists. Finally, even if it did, the 
evidence indicates that the doctrine of privity of contract 
would apply. 

To be successful the applicant must be able to prove 
the existance of a contract. In this matter that has not 
been done and the application will be determined by an 
Order of dismissal. 

Ms J.F. Boots appeared on behalf of the applicant. 
Mr R.A. Heaperman appeared on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1227 of 1986. 

Between Martin Bodor, Applicant and Linley Valley 
Meats Pty Ltd, Respondent. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the applicant 
and Mr R.A. Heaperman on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 1st day of April 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 129 of 1987. 

Between Frank William Brown, Applicant and Hogg 
Robinson Australia Ltd, Respondent. 

Order. 
HAVING heard Mr G.H. Lawton (of Counsel) and'Mr 
P.D. Martino (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $4 186.00 in full and final settlement of the 
claim. 

Dated at Perth this 4th day of May 1987. 

G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 147 of 1987. 

Between Cooper Colin Bryant, Applicant and E. and L. 
Metcalf Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant Mr C.C. Bryant in person 
and Mr F. Mallal (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 396.28 in full and final settlement of the 
claim. 

Dated at Perth this 11th day of May 1987. 

G.L. FIELDING, 
[L.S.] Commissioner. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 253 of 1987. 

Between John Bouwer, Applicant and Fletchers Family 
Fitness, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 21st day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 315 of 1987. 

Between Stanley Charles Chase, Applicant and DTX 
Australia Limited, Respondnt. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 18th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 232 of 1987. 

Between Jeminna Elizabeth Crisp, Applicant and 
Mosman Park Hotel, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr P.J. 
Cooke on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Respondent provides the Applicant with 
a suitable reference forthwith. 

Dated at Perth this 12th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Bruce Christopher David 
and 

Albert H. Mullings (WA) Pty Limited 
(No. 756 of 1986) 

CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD NO. 38 OF 1947. 

Purchasing Officer Retail Hardware 

COMMISSIONER KENNEDY 
Perth 30th day of April 1987 

Termination of employment — Unfair dismissal — 
compensation claimed — onus of proof — 
Dismissed. 

Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 (b) of the Act. The Applicant 
claims he was unfairly dismissed from his position as 
purchasing officer for the Respondent. He seeks an order 
for compensation. The Respondent denies that its 
dismissal of the Applicant was unfair. 

In the statement attached to his application as filed Mr 
David claims he was dismissed without notice and 
received only due holiday payments at the time of 
dismissal. In its answers filed pursuant to the Industrial 
Relations Regulations 1985 the Respondent claims that 
on the termination of its contract of employment with 
the Applicant he received due entitlements and a 
discretionary payment from a non contributory retire- 
ment fund. This discretionary sum totalled $8 086. A 
nett sum of $1 916 made up of a week's wages in lieu of 
notice, accrued holiday pay and leave loading was paid to 
him as due entitlements. 

The matter originally came before the Commission as 
constituted by way of a conference convened pursuant to 
section 32 of the Act. There being no settlement of the 
matter then or subsequently the matter was listed for 
hearing. 

In his opening submission at that hearing the 
Applicant told the Commission that he was claiming 
compensation for his dismissal and pro rata annual 
leave. This latter claim was not part of his application as 
filed. No leave to amend his claim as filed was sought by 
the Applicant. Accordingly only this claim of unfair 
dismissal is the subject of this decision. 

The first question to be answered is whether the 
termination of the contract was within the terms of that 
contract. 

In answer to questions from the Commission the 
Applicant stated that it was his understanding that a 
week's notice was required for termination of the 
contract of employment and he acknowledged that he 
had received a week's pay ($435 per week) at the time of 
his dismissal. Having regard for this and all before me I 
have concluded that it was a term of the contract that one 
week's notice of termination was required. Further I 
have concluded that payment in lieu of notice was an 
implied term of that contract. 

There are some agreed facts: the Applicant 
commenced work with the Respondent in 1976; in 1985 
this Company was taken over by the Delta Group which 
is represented in Western Australia by F.J. Sweetman 
and Co Pty Ltd; in 1986 a process of computerisation 
began; there were also changes in the duties of various 
personnel; Mr David, who had been purchasing officer, 
was placed in charge of telephone sales (and, according 
to the Respondent, counter sales); his rate of pay 
remained the same; he was unhappy; on 3 June 1986 his 
attitude was the specific subject of discussion at a 
meeting with him convened by senior management; at 
this meeting, in Mr David's words "I was led to believe I 
wasn't doing my job too well" and he gave a commit- 
ment then that he would adopt a more positive approach; 
on 3 July 1986 he was dismissed. 

Mr David's case may be simply stated. He claims that 
he was effectively demoted by his transfer to sales duties 
and that this was part of an overall plan by the new 
management to rid itself of the employees who had been 
there prior to the takeover and, in his case, dismissal was 
effected after nine years and nine months service so that 
the Respondent could avoid the statutory obligations 
which it would have incurred if he had completed 10 
years of service. 

The Respondent's case was essentially that prior to the 
takeover the Respondent's operation had been relatively 
small scale; that the takeover had necessitated changes, 
including computerisation; that despite a gradual imple- 
mentation of these changes and counselling of employees 
in the process, they were met with some resentment by 
some of the staff; that in Mr David's case his poor 
attitude had continued to deteriorate after specific 
counselling to a point where the Respondent considered 
termination of his contract of employment was 
appropriate and did so within the terms of his contract of 
employment. 

At the conclusion of his submissions Mr Marks for the 
Respondent directed the Commission's attention to a 
duly effected summons to a witness for the Respondent 
who did not attend. As a consequence he sought an 
adjournment to enable the proper enquiries to be 
instituted and the witness to appear. Mr David opposed 
any adjournment. 

The parties were informed that the matter would be 
adjourned but on the basis that the evidence to date 
would be considered and the matter would only be 
realised if it was considered necessary pursuant to section 
26 of the Act. After due consideration I have concluded 
that the matter should not be relisted for the following 
reasons. 

It is clear that Mr David's dismissal was effected within 
the terms of his contract of employment and the onus of 
proof as to his claim that his dismissal was unfair lies with 
him. Mr David called no witnesses and submitted no 
exhibits. His own evidence from the witness box went a 
long way to establishing the facts on which the 
Respondent relied. That Mr David felt and feels 
aggrieved is undoubted but there is nothing before the 
Commission which establishes any justification for this 
sense of grievance. 

As the then Senior Commissioner E.R. Kelly 
commentd in his decision in the matter of the HEIU v. 
Wongan Hills Hospital reported at 59 WAIG 11, the 
right of the Commission to examine the circumstances of 
a termination of a contract of employment is well 
founded but before exercising that right in instances 
where a contract of employment has been terminated in 
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accordance with the terms of that contract, any employee 
claiming unfairness must convince the Commission that 
the circumstances are such to warrant interference. 

I have not been convinced in this matter. An order 
dismissing the application will now issue. 

The Applicant appeared on his own behalf. 
Mr P.M.B. Marks (of Counsel) appeared on behalf of 

the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 756 of 1986. 

Between Bruce Christopher David, Applicant and Albert 
H. Mullings (WA) Pty Limited, Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
P.M.B. Marks (of Counsel) on behalf of the Respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 413 of 1986. 

Between Julia Pitts, Applicant and Euro Printing 
Company, Respondent. 

Order. 
WHEREAS the applicant sought and was granted leave 
by the Commission to withdraw the application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 28th day of July 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 981 of 1986. 

Between M.J. Ford, Applicant and Dicton Pty Ltd 
trading as Dis-A-Rect, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 20th day of February 1987. 

Mr M.J. Ford on his own behalf. 
Mr S.R. Boyle on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application made 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant seeks payment of contractual benefits 
allegedly outstanding from his period of employment 
with the respondent company. 

The respondent opposes the claim and raises the 
question of jurisdiction, asserting that for the period to 
which the bulk of the money claimed can be related, 
there was no employer-employee relationship extent. 

It is common ground that the applicant, Mr M. Ford 
was initially employed as a sales representative/executive 
/store manager by the respondent company on 16 April 
1985. It is also agreed that on 20 June 1986 Mr Ford was 

paid a "termination pay" including holiday moneys due 
to him. From that time the arrangement between the 
parties was varied by mutual agreement. This application 
arises because some of the details of that agreement were 
not specified. 

The respondent says that Mr Ford ceased to be an 
employee and it follows that this Commission has no 
jurisdiction to involve itself in matters in dispute after 20 
June. In broad terms, the new agreement was that Mr 
Ford was to be paid commissions only. In fact he was 
given $300 per week as an advance against those commis- 
sions and he continued to receive his petrol at company 
expense. He continued to operate from company 
premises and to use their telephones. He was to make his 
own arrangements for tax payments and he no longer 
had any entitlement to holiday pay. 

I have read again the decision of the Industrial Appeal 
Court in the matter of the Transport Workers' Union v. 
Readymix (61 WAIG p. 1705) to remind myself of the 
principles to be followed in seeking to establish whether a 
contract of service exists. When one applies the standard 
tests of control, integration and consistency to the 
circumstances of the instant matter, the weight of the 
indicia favours the applicant's contention that he 
remained in the employ of the respondent albeit the 
conditions of employment were altered markedly. 

The relationship between the parties persisted for only 
a further three weeks. Some inconclusive discussions 
occurred regarding an appropriate rate of commission to 
be paid. Mr Ford says that the initial figure was to be 20 
per cent on all sales but that was later amended to be 15 
per cent on sales other than filing cabinets and ongoing 
customers' accounts. Filing cabinets were excluded from 
commission and ongoing or repeat business would 
attract a IVi per cent commission rate. 

Mr Sinclair and Mr Ferrall, who are directors of the 
respondent company, gave evidence and both denied 
that any agreement had been finalised regarding the rate 
of commission. They pointed to the absurdity of agree- 
ing to a 20 per cent commission which would have 
effectively quadrupled Mr Ford's weekly income when in 
reality they had been anxious to dispense with his services 
and had agreed to trial the commission arrangement to 
give him another chance. Both witnesses were adamant 
that none of the rates suggested by Mr Ford had been 
agreed to. 

I turn now to consider each of Mr Ford's claims in 
more detail. He says that he is owed an amount of $3 5.16 
relating to incentive bonuses paid during his wages 
period of employment. He had been given a two per cent 
commission on sales figures in excess of $9 000 per week 
at the Balcatta store. The respondent's witnesses had no 
comment to make about that claim; they agreed that it 
might be owing. In view of the detailed nature of Mr 
Ford's records, it seems to me that the amount should be 
paid to him. 

He has claimed some $798.45 being holiday pay for 10 
days. This arose from an arrangement he says he made 
with a Jane Barnett who was a bookkeeper/pay mistress 
for the respondent company. According to Mr Ford he 
worked on Saturdays and on rostered days off to make 
up for time he had taken to travel to Melbourne on 
private business. When the "termination pay" was made 
up, his holiday entitlement had been reduced by the 10 
days in question. He says he protested at the time and is 
owed the money. The evidence suggests that it was Mrs 
Barnett who made up the "termination pay" document. 
The respondent's witnesses denied all knowledge of any 
make-up arrangements and both indicated that Mrs 
Barnett had no power or authority to enter into such 
arrangements on behalf of the employer. 

As Mr Boyle pointed out, the applicant did not choose 
to call Mrs Barnett as a witness nor to bring any other 
corroborrative evidence. In my view the claim for 
$798.45 has not been sustained. 

On the question of a suitable recompense for the sales 
effected by Mr Ford during his final three weeks of 
employment, the applicant seeks an amount of 
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$12 239.77 less the $900 in advances which he has already 
received. He has submitted a detailed schedule backed up 
by copies of the actual invoices for all of his sales in that 
period. It was clarified during the hearing that a sale to 
J.N. Taylor did not proceed and Mr Ferrall preferred the 
further information that a sale to Stockmoor had fallen 
through. 

In the light of the answers to questions given by the 
two directors of the respondent company during the 
hearing of this matter, I have formed the view that the 
parties would have agreed, had their relationship 
continued, to a commission arrangement which would 
allow three per cent commission on turnover. That is the 
rate currently paid to a sales person who was taken on 
after Mr Ford's departure. 

I have ignored the amounts on Mr Ford's schedule of 
sales which were identified as deals which did not 
proceed. After making those adjustments, he would have 
earned commissions totalling $1 399.36. Given that 
advance payments of $900 were made, in my view his 
claim against the respondent company should be 
equitably resolved by a further payment of $499.36. 

An order will issue for a total payment to the applicant 
of $534.52. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 981 of 1986. 

Between M.J. Ford, Applicant and Dicton Pty Ltd 
trading as Dis-A-Rect, Respondent. 

Order. 
HAVING heard Mr M.J. Ford on his own behalf and Mr 
S.R. Boyle (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That the respondent is to pay to the applicant the 
sum of $534.52 within 21 days of the date herein. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 146 of 1987. 

Between Lana Hampton, Applicant and HF Services, 
Respondent. 

Order. 
HAVING heard the Applicant in person and Mr J. 
Groppoli (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $424.60 in full and final payment of the 
claim. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 208 of 1987. 

Between Martin David Hellier, Applicant and A. Van 
Helvoort, A.R. Van Helvoort and the Wirrinbirra 
unit trust trading as "Barrabadeen Stud", 
Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
J.N. Uphill on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act, 1979 
hereby orders — 

That the Application be withdrawn by leave. 

Dated at Perth this 1st day of May 1987. 

G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

James Hill 
and 

Rushton Building Contractors Pty Ltd. 
No. 20 of 1987. 

(NO AWARD) 

Carpenter Building and 
Construction Industry 

COMMISSIONER G.L. FIELDING. 
Perth 9th day of April 1987 

Termination of Employment — repudiation of contract 
— breach of terms — no breach by employer found 
— enforcement of award — Federal/State incon- 
sistency — dismissed. 

(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This matter is now quite a 
simple one. It turns on the facts. In the circumstances it is 
a matter I can deal with here and now quite confidently. 
It arises in the following way. At all material times the 
Applicant was employed by the Respondent, a building 
company, as a carpenter. He was employed, it seems, 
from Thursday 4 December last until the following 
Monday 8 December. At that time the Respondent was 
engaged in construction work for the Port Hedland Port 
Authority associated with a tug boat "haven". 

It seems the Applicant first approached the 
Respondent for employment as a result of information 
he had obtained from the Commonwealth Employment 
Service office in Perth. He says the information he 
obtained from that office indicated that the Respondent 
was offering work on the basis of 10 hours a day for six 
days a week at an hourly rate of $10.53. Subsequent to 
obtaining that information he rang one of the 
Respondent's directors, Mrs Rushton, at Falcon. He says 
it was agreed between him and her that he was to go to 
Port Hedland to work as a carpenter for the Respondent. 
He was to have not less than three weeks work, consisting 
of six days a week, 10 hours a day. Furthermore, at the 
end of this period his locomotion costs travelling to and 
from Port Hedland were to be refunded by the 
Respondent. 

He worked for only two days, being the Thursday and 
the Friday. On the Thursday he worked for nine hours. 
He says he worked for eight hours on the Friday. In 
common with others he knocked off early on the Friday 
afternoon. He says there was no work on the Saturday. 
Indeed, he said as he was being taken home from work 
on the Friday he was told by the son of Mr Rushton, 
another of the Respondent's directors, that there was no 
work on the Saturday. He said that on the following 
Monday he approached Mr Rushton, the Respondent's 
manager in Port Hedland, about this lack of work. His 
evidence is that when he first approached Mr Rushton on 
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the Monday morning about the matter, Mr Rushton was 
reluctant to talk to him about it and attempted to walk 
off as if to ignore him. When he asked why there was no 
work on the Saturday he obtained what he regarded as an 
unsatisfactory answer. He said to Mr Rushton, so he 
says, that he had been previously told by Mrs Rushton 
there would always be work on Saturdays and, further- 
more, that there would be 10 hours work each day and 
not something less, as had been done on the previous 
Thursday and Friday. Still he got no satisfactory 
response from Mr Rushton, who, he said, persisted in 
walking off. In the end he indicated to Mr Rushton that 
he was quitting and left the work place and made 
arrangements to return to Perth. 

He now brings these proceedings pursuant to section 
29 (b) (ii) of the Industrial Relations Act 1979 claiming to 
have been denied a benefit under his contract of employ- 
ment. He says that benefit is the wages he would have 
earned for the three weeks promised him, based on a full 
10 hour day, and the Saturday work which he says was 
promised to him but which in the end was denied him. 
His argument is that the Respondent, by not providing 
him with Saturday work and not paying him for 10 hours 
on the previous days, has breached the contract justify- 
ing him regarding it at an end and claiming the benefits in 
question. 

The Respondent on the other hand, denies that it was 
in any way in breach of its contract with the Applicant. It 
says, principally through Mrs Rushton, that there was no 
guarantee of a definite period of employment, rather it 
was to be for an indefinite term. She says that she dis- 
cussed with the Applicant that the work would continue 
after Christmas. As I understand the import of her 
evidence, there was no mention of there being any fixed 
term in the way in which the Applicant would have me 
believe was the case. 

Still less does Mrs Rushton say there was an agreement 
to pay the Applicant for 10 hours a day. She says the 
arrangement was for nine hours per day. Indeed, she says 
that when the Applicant queried the hours with her, 
saying that the information he had been given by the 
Commonwealth Employment Service was that it was to 
be 10 hours per day, she said she knew nothing of it and 
did not know that the hours had been extended. There 
were, as far as she was concerned, to be nine hours per 
day. She says the Applicant appeared to accept that. She 
further says, in respect of Saturday work, that she simply 
told him there was sometimes work on Saturdays. She 
denies having said to him that there was always work on 
Saturday. 

As to the termination of the contract, Mr Rushton, 
whilst acknowledging that he was approached by the 
Applicant on Monday morning, says that the Applicant 
asked him why there had been no work on Saturday. He 
says he explained that there was no available carpentry 
work on Saturday. The work the Applicant thought he 
might have done on Saturday could not be done, if only 
because the necessary plans were not drawn. Having 
been given that explanation, the Applicant thereupon 
said he was leaving, to which Mr Rushton said "all 
right". 

There is thus quite a material conflict in the evidence 
which it is necessary to resolve. 

I should perhaps say, before embarking on that 
course, that the Respondent has raised other objections 
in this matter, going in essence, to the jurisdiction of the 
Commission to entertain the claim. It says that the work 
in question was covered by the National Building Trades 
Construction Award 1975, a Commonwealth Award, to 
which the Respondent, by transmission or succession, is 
a party. It follows from this that the Commission is 
without jurisdiction to entertain the claim. 

Firstly, it is said that section 29 (b) (ii) applies to the 
recovery of contractual benefits which are not benefits 
prescribed under an award. The Respondent argues that 
the benefits in question, if they be benefits, are in fact 
prescribed under the relevant Commonwealth Award. 

Secondly, it says that even if section 29 (b) (ii) does not 
expressly exclude benefits under Commonwealth 
awards, the section is, as I understand the argument, 
inconsistent with the provisions of the Commonwealth 
Conciliation and Arbitration Act, particularly sections 
119 and 123 which provide for or make specific reference 
to the enforcement of Commonwealth awards. In 
particular, section 119 specifies the courts, which clearly 
do not include the State Industrial Relations Commis- 
sion, able to enforce such awards. In section 123, 
although in addition, there is reference to "any other 
court of competent jurisdiction", that does not include 
the State Industrial Relations Commission since, on the 
authority of the Boilermakers Case, sub nom R v. Kirby: 
exparte Boilermaker' Society of Australia (1956) 94 CLR 
254, and (1957) 95 CLR 529, it would be incompetent by 
reason of the fact that it exercises not merely a judicial 
function but also a non-judicial function in the nature of 
its quasi legislative function. As well, the Respondent 
argues that the Applicant is not entitled in any event to 
claim as a benefit denied under his contract wages for 
work which he has not performed. In support of that 
proposition, it referred to Winterbottom Holdings v. 
Lewis (1986) 66 WAIG 1594, which case of course relies 
on the long established principle enunciated by the High 
Court in Automatic Fire Sprinklers Pty Ltd v. Watson 
(1946) 72 CLR 435. 

The questions raised by the Respondent are interesting 
and not unimportant. To some extent they were 
discussed in passing by myself in the Colson v. Shire of 
West Pilbara (1986) 66 WAIG 1256, although the issues 
were not then fully argued. Clearly the definition of 
"award" under the Industrial Relations Act does not 
include a Federal award so that prima facie a benefit 
under such a contract would not be excluded by the Act. 
Since proceedings under section 29 (b) (ii) are not penal 
and of the kind envisaged by section 119 of the 
Conciliation and Arbitration Act it is difficult to see that 
there is any inconsistency between the two provisions. 
Likewise, with section 123 of the Commonwealth Act 
which is an enabling provision. Whether the Commis- 
sion, as an expressly established "court of record", is 
competent in this context depends on the extent to which 
the doctrine enshrined in the Boilermakers' Case, which 
of course does not apply to State tribunals perse, applies 
to a State court entrusted with non judicial functions 
exercising the Federal judicial power but not Federal 
non-judicial power; and whether it otherwise meets the 
requirements of the Commonwealth Judiciary Act, a 
question not fully debated in these proceedings [cf: Tana 
v. Baxter (1986) 61 ALJR 15]. 

Some day I have no doubt these questions will have to 
be answered. However, I do not find it necessary to 
answer them on this occasion because of the evidence. 
The Applicant is not relying on the Federal Award. 
Indeed, from his evidence he has no real understanding 
of its terms. Rather he is relying on a specific and express, 
albeit verbal, contract made between himself and the 
Respondent through the medium of Mrs Rushton. Thus 
he does not bring his claim as one to enforce the Award 
but rather to enforce a common law contract. 

In the circumstances, I am duty bound to resolve the 
conflicting evidence and as to that, I am in no doubt 
whatsoever. The Applicant did not impress me as a 
credible witness at all. Of all the witnesses, I thought Mr 
Rushton the most credible. I am quite sure with his frank 
and down to earth style he was not withholding anything 
nor embellishing the truth. I likewise prefer the evidence 
of Mrs Rushton in preference to the Applicant as being 
more reliable. Though it has to be acknowledged that 
both she and the Applicant were, to say the least, vague 
and at times frustratingly so, I did not gain the 
impression with Mrs Rushton that her vagueness resulted 
from an endeavour to be evasive or otherwise mislead the 
Commission, but more through a lack of comprehension 
of the issues. She was able to give a much more detailed 
account of their negotiations than the Applicant and I 
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simply think her evidence is more reliable, a conclusion I 
formed from observation of them more than anything 
else. 

It follows from my assessment of the credibility of the 
witnesses that I simply do not accept that Mrs Rushton 
promised the Applicant that he was to work 10 hours a 
day. Rather, I accept the position to be that she told him 
he was to work for nine hours and that she was surprised 
at his assertion that the Commonwealth Employment 
Service had indicated there would be 10 hours work. 
More than that, as to the Saturday work I am quite 
satisfied again that there was no promise by Mrs Rushton 
that there would always be Saturday work. Rather, I 
accept the position to be that she said to the Applicant 
there would be work on some Saturdays. Indeed in cross- 
examination, the Applicant acknowledged that that was 
what she said to him. My impression is that the Applicant 
inferred more from the discussions than was actually said 
to him. That is one of the reasons why I think his 
evidence is not reliable. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 20 of 1987. 

Between James Hill, Applicant and Rushton Building 
Contractors Pty Ltd, Respondent. 

Order. 
HAYING heard the Applicant Mr J.G. Hill in person 
and Mr P.J. Cooke on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

It follows that I do not accept that the Respondent was 
in breach of its contract with the Applicant. The contract 
as I find it to be did not require the Applicant to be paid 
for 10 hours work a day but rather for nine, nor did it 
require the Respondent to provide work or pay for work 
on each and every Saturday as the Applicant claims. 
Therefore the Respondent, on my finding, was not in 
breach. Thus it would follow that the Applicant has 
simply terminated his contract having no entitlement to 
regard the contract as previously having been repudiated 
by reason of the Respondent's breach. 

That is really enough to dispose of the matter although 
I would like to add the following. Not every breach or 
misconstruction of a contract by the employer amounts 
to a repudiation justifying the employee treating the 
contract as at an end, as did the Applicant on this 
occasion. That is a well established principle of contract 
law. It has been recognised in this country as applying to 
employment contracts for many years and more recently 
seems to have been clarified by the English courts in 
Brigden v. Lancashire County Shire (1987) IRLR 58. 
[See too: Genton v. Richmond-upon-Thames London 
Borough Council (1980) IRLR 321.] It is only when there 
has been a clear intention expressed either by conduct or 
words on the part of the employer, or the party allegedly 
in breach, not to be bound by the contract that it can be 
said to have been repudiated. 

In this case I accept without any reservation Mr 
Rushton's evidence that he did not walk away and refuse 
to talk about the matter with the Applicant as the 
Applicant would have me believe. Rather, the Applicant 
terminated his contract before the matter could be 
properly and adequately addressed by Mr Rushton. My 
impression is that the Applicant acted somewhat 
impetuously if not otherwise hastily. 

It follows from what I have said that the Applicant, 
having terminated his contract without the Respondent 
being in breach, let alone having repudiated it, and he 
having therefore not performed the work, his claim must 
fail. 

I should perhaps say that in so far as the Applicant's 
pay for the Friday's work is concerned it would seen, 
prima facie at least, that the Respondent is bound by, 
and the work in question is within the scope of, the 
Building Trades Construction Award. That would entitle 
the Respondent to forfeit the day's pay which it did. 

Mr J. Hill appeared in person. 

Mr P.J. Cooke appeared for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) unfair dismissal. 

Beryl Jane Joines 
and 

Anglican Homes Incorporated. 
Application No. 85 of 1987. 

Matron Health and Welfare Services 

MR COMMISSIONER G.J. MARTIN. 
Perth 7th day of May 1987 

Termination of Employment — Unfair dismissal — 
organisational structure — distribution of work — 
redundancy — managerial prerogative — severance 
pay — application dismissed. 

THE COMMISSIONER: The applicant in this matter 
claims that she was unfairly dismissed by the respondent 
and by this application brought pursuant to section 29 of 
the Industrial Relations Act 1979, and filed in the 
Registry of the Commission on the 28th day of January 
1987, seeks monetary compensation. 

The respondent denies the applicant's claim wholly. 
I heard the submissions and evidence of the parties on 

the 22nd day of April 1987, and reserved my decision. 
From the 5th day of October 1981, until the 11th day 

of March 1986, the applicant was employed by the 
respondent as "Matron" of one of its nursing homes. 

On that latter day, the applicant was advised in writing 
by the respondent that due to the restructuring of the 
administration of the nursing home her position had 
been made redundant and her services were no longer 
required after 5.00 p.m. that day (Exhibit I). 

The applicant was paid severance moneys in 
accordance with the respondent's policy. 

The restructuring of the administration so referred to 
entailed the abolition of the positions of Matron and 
Deputy Matron and the creation of the positions. 
Administrator and Director of Nursing Services. 

In the result, one of the respondent's head office 
personnel was appointed as administrator and the 
Deputy Matron Director of the Nursing Services. 

The applicant contends that the words "Matron" and 
"Director of Nursing" are synonymous in modern usage 
and the applicant was quite capable of performing the 
changed or varied duties of the new position and was to 
be preferred to the person who had previously been the 
deputy and performing only some of the tasks of the 
position of a Matron. 

In essence, the applicant submitted that it did not 
question the right of the respondent to re-structure its 
operations but it did challenge the fact that the 
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respondent considered that she, the existing Matron was 
not considered the best person to discharge the functions 
of the position of Director of Nursing Services, the 
Matrons previous role with some responsibilities 
removed. 

To that extent the applicant claimed that the position 
of Matron had not been abolished in fact and the 
respondent's grounds of redundancy for the termination 
were more illusory than real. 

The applicant's case, in essence, was that in her role as 
Matron, she had been in complete control of the nursing 
home, subject to its executive director, except in matters 
of nursing services and a detailed comparison of the 
duties and responsibilities involved in that role compared 
with those of the new position (Exhibit 3), indicated no 
reason for the conclusion to be drawn that the restructur- 
ing rendered her no longer capable of performing what 
was to be substantially the same position. 

The respondent in opposing the applicant's claim 
enters no criticism or complaint whatsoever of the 
applicant's execution of her role as Matron of the 
nursing home. 

It is its case that the restructuring of its managerial 
functions were substantial and involved a new emphasis 
for the role of the Director of Nursing Services. 

That restructuring involved the administrator being 
responsible for budgeting, corporate planning, oversight 
of contracts, development of computer programmes and 
the supervision of domestic staff, maintenance and other 
non-nursing services. 

The Director of Nursing was responsible for the 
development of resident care plans, quality of nursing 
care, staff education and training, rostering of nursing 
staff and liaising with administration. This position was 
not that of a deputy to the Administrator, but a separate 
and distinct position. 

That restructuring was initiated in 1982 by the 
respondent's executive director and finally approved by 
the appropriate Commonwealth Government funding 
authority in early 1986. 

As the respondent's executive director put it in the 
proceedings in his evidence in answer to a question from 
the applicant's agent: 

You have removed some of the tasks from the 
director of nursing or matron and given them to the 
administrator? 

Not only did I remove some of the functions 
which were previously done by the matron — I don't 
think you can say they were removed because in fact 
two positions disappeared; and two quite clear and 
different positions were created. In fact, the new 
position of director of nursing services had a very 
clear focus on resident care, staff training and the 
supervision of nursing services only. That is a vastly 
different position to that of matron who was 
ultimately responsible, as we had previously had it 
structured, for the whole operation to the nursing 
home. 

Are you saying now then that the job of matron 
was more onerus than the job proposed as director 
of nursing? 

No. I am saying it was different. 
(Transcript notes of proceedings p. 55.) 

It was that difference in the positions so created that 
lead the respondent to choose its then Deputy Matron for 
the position of Director of Nursing Services in that the 
focus of that position was on resident care, care pro- 
grammes and training programmes. 

Whilst the respondent had been generally satisfied 
with the applicant in her ' 'global'' duties as Matron, the 
Deputy Matron who holds education qualifications in 
addition to the requisite nursing qualifications was 
considered to be the best candidate. 

The applicant in her role as matron had delegated 
training functions to that Deputy Matron and previously 
to his predecessor. 

From all of the material before me, I am of the view 
that the respondent did restructure its executive adminis- 
tration in such a way that the whole position previously 
occupied by the applicant ceased to exist and in that sense 
the applicant became redundant. 

I am further of the view that the new position of 
Director of Nursing Services required greater application 
of educative skills for which the preferred candidate was 
better qualified and the respondent in making that 
decision was exercising an objective choice and I do not 
consider that the termination by the respondent of the 
applicant's contract of employment was unfair. Nor do I 
adjudge the severance payment to the applicant as 
inadequate. 

Accordingly, I determine the application by an Order 
of dismissal. 

Mr M.A. Jahn appeared on behalf of the applicant. 
Mrs P.E. Bentley appeared on behalf of the 

respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 85 of 1987. 

Between Beryl Jane Joines, Applicant and Anglican 
Homes (Incorporated), Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the appli- 
cant and Mrs P.E. Bentley on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 7th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 108 of 1987. 

Between David Trevor Jones, Applicant and G.P. 
Accessories (WA) Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act, 1979; and whereas the 
parties to that conference reached agreement in full and 
final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the Respondent pay to the Applicant the 
sum of $1 000.00 less due taxation within 21 days of 
the date of this Order. 

Dated at Perth this 6th day of May 1987. 

S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 95 of 1987. 

Between Kenneth Neville Jones, Applicant and Derby 
Industries Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) contractual entitlements. 

Craig Cheswick Julian 
and 

Concept Neon Pty Limited. 
(No. 206 of 1987.) 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES AWARD. 

Sales Representative Neon Sign Industry 

COMMISSIONER J.F. GREGOR. 
Perth 1st day of May 1987 

Wages (Contract of Employment) — wages — claim for 
contractual benefit — jurisdiction questioned — 
held award binding by virtue of section 37 (1) — no 
jurisdiction — dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the pro- 
ceedings, taken from the transcript of the proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: This is an application made by 
Craig Julian that pursuant to section 29 of the Industrial 
Relations Act 1979 an order should issue in his favour for 
wages said to be outstanding as a result of a contract of 
employment entered into by him with the respondent on 
19 January 1987, that contract terminating on 22 
January 1987. 

The parties are in dispute as to the events which led to 
the termination and in normal circumstances I would 
proceed to evaluate the evidence and make a decision on 
that dispute which is central to the question of whether 
an order should issue or not. However, the respondent 
has raised the question of jurisdiction. I have been told 
that the respondent, Concept Neon Pty Ltd, is a 
company which is in the same industry as Claude Neon 
Limited; that company being named in the schedule to 
the Commercial Travellers and Sales Representatives 
Award No. 43 of 1973 (59 WAIG 742 at page 747). 

It is said that because of this — and I interpolate here 
— the common rule provisions of the Act apply and 
therefore the Commercial Travellers and Sales Represen- 
tatives Award No. 43 of 1973 is an award which by law 
applies to the terms and conditions of the employment. 

Mr Julian says that he was employed as a sales repre- 
sentative and carried out those duties. The definitions in 
Clause 6.—Definitions of the award define a commercial 
traveller and sales representative and from what Mr 
Julian said his work appears to fall within that definition. 

Clause 7.—Wages of the award sets out the rates and 
conditions. Clause 13.—Contract of Service sets out the 
procedures which need to be undertaken when a contract 
is to be terminated. 

It appears to me that what is alleged in this case is that 
there has been a breach of the respondent's liability 
under Clause 13.—Contract of Service, to the payment 
of notice or more particularly there has been a breach of 
the wages clause in failure to pay wages. 

These are matters which are subject to the j urisdiction 
of the Industrial Magistrate, a jurisdiction originating in 
section 83 of the Act. The Full Bench of this Commission 
has held on numerous occasions — that the Commission 
has no jurisdiction to deal with enforcement of awards 
and the separation of the judicial and arbitral functions 
of the Commission must be maintained. [Cliffs Robe 
River Iron Associates v. ETU (62 WAIG 2696), Hon 
Minister for Works and Water Resources v. AMMU (63 
WAIG 1389).] 

I am satisfied on what I have heard and seen from the 
documentation submitted that Concept Neon Pty Ltd is 
bound by virtue of the operation of section 37 (1) of the 
Industrial Relations Act 1979 to the Commercial 
Travellers and Sales Representatives Award No. 43 of 
1973. The applicant in this case alleges a breach of that 
award. That is a matter which ought to be determined in 
another place. I am therefore without jurisdiction to 
proceed any further with the matter. 

I specifically refrain from making any finding in 
respect of the dispute between the parties in order that 
the matter be free to be determined in another place. On 
that basis I must dismiss the application for want of 
jurisdiction. 

The applicant appeared in person. 
Mr S.B. King appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 206 of 1987. 

Between Craig Cheswick Julian, Applicant and Concept 
Neon Pty Limited, Respondent. 

Order. 
HAVING heard the applicant in person and Mr S.B. 
King on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1022 of 1986. 

Between Herman Kaijage, Applicant and Personalised 
Tuition Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
K.P. Soia on behalf of the Respondent, and there being 
no response by the Applicant to the Commission's 
request for further particulars, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act, 1979 hereby orders — 

That the Application be dismissed for want of 
prosecution. 

Dated at Perth this 11th day of May 1987. 

G.J. MARTIN, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1165 of 1986. 

Between Daphne Kelly, Applicant and Osborne Park 
Hotel, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act, 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the Application be withdrawn by leave. 

Dated at Perth this 29th day of April 1987. 

S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 317 of 1987. 

Between John Allan King, Applicant and DTX Australia 
Limited, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore I, the undersigned, before whom the 
conference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $801.09 within 21 days of the date of this 
Order. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Colin Peter Lazaroo 
and 

Marnin Developments Pty Ltd. 
No. 109 of 1987. 

NO AWARD. 

Restaurant Manager Catering Industry 

COMMISSIONER G.L. FIELDING. 
Perth 8th day of April 1987 

Termination of Employment — outstanding wages and 
allowances — employer ordered to pay wages — 
granted. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is really a very simple 
matter. As counsel for the Applicant has said it turns 
simply on findings of fact. The Applicant brings these 
proceedings pursuant to the provisions of section 29 (b) 
(ii) of the Industrial Relations Act 1979, claiming to have 
been denied a benefit under his contract of employment 
with the Respondent in the sum of $1 811.42, being, he 
says, the balance of wages due to him and an unpaid 
vehicle and petrol allowance. 

The Applicant's evidence is that he was employed by 
the Respondent as a restaurant manager from 9 
December 1986 until 18 January 1987. He says he came 
to that job by medium of an advertisement he saw in a 
Commonwealth Employment Service office; initially, as 
I understand it, in the Cannington office and later in the 
Fremantle office, but it matters not. At all events, 
following information given to him by the Common- 
wealth Employment Service he spoke to the 
Respondent's managing director, Mr Ward. He said that 
Mr Ward agreed that he would be employed as the 
Respondent's resaurant manager at a salary of $400 per 
week, together with one-third of the profits, which was 
to be an "incentive". 

From 9 December he proceeded to work for the 
Respondent, upwards of 14 hours a day, carrying out Mr 
Ward's instructions in connection with the restaurant 
business. He says that towards the end of December he 
asked Mr Ward about the payment of his wage; whether 
it was to be on a weekly or monthly basis. I should 
interpose that the Applicant is an expatriate of 
Singapore where, he says, it is the custom for wages to be 
paid monthly, so it was that he did nothing about the 
matter until late in the month, notwithstanding that he 
had not been paid anything until that time. He says on 
that occasion Mr Ward gave him $600 "for a start" with 
the balance to be paid later. He said he accepted Mr 
Ward's word about this at face value, because the 
restaurant which he was to manage had not opened and 
he was not, in the circumstances, prepared to trouble Mr 
Ward for the balance. 

Subsequently, on or about, as I understand it, 2 
January 1987 he again asked Mr Ward about the unpaid 
portion of his salary. He said Mr Ward indicated that if 
he was not happy with the previous arrangement he could 
be employed on the basis of $450 per week without any 
share in the profits, with effect from 1 January 1987. The 
Applicant says he agreed to that and was told that 
payment of his wages would be attended to in the not too 
distant future. 

They were not paid save that some two days before his 
employment came to an end, a gross amount of $450 was 
paid as and by way of wages following upon his request 
for the payment of the wages. The Applicant, it seems, 
felt uneasy about his employment and ultimately, it is 
common ground, he and the Respondent's managing 
director, Mr Ward, agreed that his employment should 
end on or about, as I understand it, 18 January 1987. 

So it is that he claims a sum of money for the balance 
of wages unpaid for the period from 9 December 1986 
until 18 January 1987, when his employment finished. 

He says too, that some time in December, after he 
commenced his employment, he spoke to Mr Ward 
about reimbursement for his motor vehicle expenses. He 
was at that time, he says, doing a lot of driving about the 
metropolitan area for the Respondent in an endeavour to 
get the restaurant opened on time. It was originally the 
plan that the restaurant would open prior to Christmas 
but, because of construction difficulties, it did not in fact 
open until 8 January 1987. He says that Mr Ward agreed 
then that he would pay him something for his travelling 
expenses "when the restaurant was making a profit". 

The Respondent's version is wholly different. Mr 
Ward says that the Respondent planned to open a 
restaurant at its premises in Beach Street, Fremantle. To 
that end, he made a request of the Commonwealth 
Employment Service for a restaurant manager, or at least 
someone with managerial skills in the restaurant trade. 
He, at that stage, had not made up his mind as to whether 
the person would be a joint venturer or an employee. 
That depended on the expertise of the person sent to the 
Respondent by the Commonwealth Employment 
Service. 

He says that when the Applicant came to see him about 
the job, the agreement was that the Applicant was to be 
paid $400 per week together with a third of the profits 
from the opening of the restaurant. In the meantime he 
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was to assist with the opening of the restaurant, as I 
understand Mr Ward's evidence, without remuneration 
other than that his expenses would be met. Mr Ward 
explains that on the basis that they were to work together 
towards establishing a restaurant out of which the 
Applicant would receive one third of the profits. He does 
not say that the Applicant was to be a partner in the 
venture but rather, that he was to be remunerated in part 
by a share in the profits, because of the work he would do 
in establishing the premises. 

Subsequently, Mr Ward says, he was pressed by the 
Applicant for money just prior to Christmas. At that 
stage the restaurant had not opened. He agreed with the 
Applicant that he should be paid $450 a week rather than 
$400 with a share of the profits, but that wage was still to 
be on the basis that it was to continue when the premises 
opened. He says that in December he paid the Applicant 
some $600 to defray his expenses and to help him over his 
financial difficulties at that time. Furthermore, he paid 
the Applicant $450 on 16 January 1987 which 
represented one week's wages, as agreed, following the 
opening of the restaurant on 8 January. Hence the 
Respondent claims there is nothing outstanding or due to 
the Applicant, except perhaps, two days' wages from 16 
to 18 January when the employment ended. 

Mr Ward questioned the Applicant's attitude to his 
work. He suggested, at least in cross-examination, that 
the Applicant had been less than faithful in the per- 
formance of his duties and in his relationship with Mr 
Ward and so it was that they agreed, he says, that the 
employment relationship would end on 18 January 1987. 

Having heard both of the witnesses, I am left in 
absolutely no doubt that the version put by the Applicant 
is to be accepted. I was impressed not only with his 
demeanour but with the spontaneity with which he was 
able, and ready I might say, to answer questions and in 
his matter of fact manner. Moreover, I think anybody 
listening to him could not be other than impressed by 
what was really an understatement of his case rather than 
an overstatement of it. Where his evidence conflicts with 
that of Mr Ward I am bound to say without any 
reservation whatsoever, I prefer his. 

I am quite satisfied and find, that, the Applicant and 
Mr Ward did discuss the working relationship in terms in 
which the Applicant has relayed them: that is, that from 
9 December he was to start work at a salary of $400 a 
week together with a one-third share of the profits, later 
altered to $450 a week from 1 January 1987. It is to be 
noted that he went to the Commonwealth Employment 
Service looking for work. It seems he is a business man 
with some knowledge of the restaurant industry. He said 
on a number of occasions that he would not have worked 
or gone into a partnership arrangement if it meant he was 
to receive no remuneration, and that is easy to 
understand. 

It is also to be observed that he went to see the 
Commonwealth Employment Service in mid-December 
or thereabouts asking of the custom concerning letters of 
appointment and was told to ask the Respondent for the 
same. When he asked for one he was told by Mr Ward 
that he should accept his word of mouth. Thereafter, he 
asked if he was to be paid weekly or monthly. If there was 
to be no payment until later it is strange that the 
Applicant should go and take the steps he did to see what 
the customs were. Furthermore, he told the Common- 
wealth Employment Service that he had a job very soon 
after he started work on 9 Decembver, which meant he 
lost his unemployment benefit. 

I accept also that he made a request of Mr Ward for 
payment in late December and that the $600 was paid 
then on account of his wages with the balance to be paid 
at a later stage. Equally, I am satisfied that on 2 January 
or thereabouts when he complained about his non- 
payment of wages he agreed with Mr Ward that his wage 
should be adjusted to $450 from 1 January 1987 with no 
share in the profits. Those requests are not consistent 
with an entitlement to a wage only after 8 January 1987 
when the restaurant opened. 

It is common ground that the Applicant has received a 
payment of $600 and a payment of $450. On the basis of 
the facts as I have found them, he is clearly entitled to 
payment of further wages. I do not accept Mr Ward's 
evidence that the $600 was paid to him by way of 
expenses. It seems odd, given all that the Applicant has 
said about this matter, that he should accept it on that 
basis. I simply do not believe that was the case. 

It remains only to consider the question of a vehicle 
and petrol allowance as the Applicant calls it. I am bound 
to say, that whilst my suspicions are that there was some 
arrangement as to the allowance, I am not satisfied on 
the evidence that Mr Ward did agree to pay him a vehicle 
allowance in the terms in which the Applicant says. The 
evidence about it is simply too vague and otherwise 
indefinite. What is definite is that the Applicant says he 
was to be reimbursed for those expenses when the 
restaurant made a profit. The evidence of Mr Ward is 
that the restaurant is currently "breaking even", which 
would suggest to me that it is not yet making a profit. 
There is no evidence to contradict that. On the face of 
that, even on the evidence as the Applicant has outlined 
it, he would not be entitled to the moneys he claims. 
Furthermore, what he has claimed is an estimate, and 
when one is dealing with outstanding contractual 
benefits, as these claims are, one has to be precise. 

For those reasons I am not prepared to allow the 
Applicant's claim for vehicle and petrol allowance. I am 
however, prepared to make an order in respect of the 
unpaid wages. 

For the reasons I have announced there will be an 
order that the Respondent is to pay the Applicant the 
sum of $1 421.42 in respect of this claim, and so be it. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 109 of 1987. 

Between Colin Peter Lazaroo, Applicant and Marnin 
Developments Pty Ltd, Respondent. 

Order. 
HAVING heard Mr C.R. Clark (of Counsel) on behalf 
of the Applicant and Mr M.E. Ward on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 421.42. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 182 of 1987. 

Between Beverley Merle Ledger, Applicant and Parker 
and Parker Solicitors, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 13th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 456 of 1987. 

Between N.R. Lysaght, Applicant, and Superweld — 
Olympic JV, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

Dated at Perth this 18th day of May 1987. 

O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Elizabeth Maglione 
and 

Subiaco Uniting Church Hospital. 
(No. 922 of 1986.) 

NURSES (PRIVATE HOSPITALS) AWARD 
NO. I OF 1966. 

Registered General Nurse Private Hospital 

COMMISSIONER KENNEDY. 
Perth 11th day of May 1987 

Termination of employment — Unfair dismissal — 
Summary dismissal — Failure to record drug distri- 
bution — Commission found action constituted 
serious omission — Application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant claims that she was unfairly 
dismissed from her employment by the Respondent. She 
seeks an order from the Commission that the 
Respondent pay her a sum equivalent to one week's pay 
in lieu of notice, payment for the day of the dismissal, 
and payments for pro rata annual leave and pro rata long 
service leave. The Respondent denies the dismissal was 
unfair. 

The Applicant, Mrs Maglione, was employed as a 
registered general nurse by the Respondent. The contract 
of employment commenced in March 1979. On 13 
September 1986 Mrs Maglione was summarily dismissed 
by the acting director of nursing at the Subiaco Uniting 
Church Hospital. At the time of her dismissal the 
Applicant was working four evening shifts per week for a 
total of 32 hours per week. Her employment was covered 
by the Nurses (Private Hospitals) Award No. 1 of 1966. 

The onus in this matter was on the Respondent to show 
that Mrs Maglione's conduct was such as to justify 
summary dismissal. The Respondent claims that the 
events which led to the Respondent's decision to 
summarily dismiss the Applicant on the grounds of 
serious negligence occurred during the evening shift on 
Saturday, 12 September 1986. 

The first of these concerned a patient who, while 
visiting her mother at Royal Perth Hospital (RPH), 
became ill and was admitted to that hospital. According 
to the Respondent, personnel at RPH then endeavoured 
to make telephone contact with Subiaco Uniting Church 
Hospital but this contact was unable to be made for over 
an hour due to the Respondent's telephone being con- 
stantly engaged. RPH then contacted the patient's sister, 

a Mrs Ashworth, who subsequently got through to Mrs 
Maglione and advised her of the events concerning her 
sister. According to the Respondent Mrs Maglione failed 
to make contact with RPH after receiving this informa- 
tion despite being requested to do so. Mrs Ashworth 
complained about the events to the sister in charge of the 
night shift and this was relayed to the acting director of 
nursing, Mrs Hislop, who attended at the hospital the 
following morning to investigate the complaint. While 
this was underway another registered general nurse 
coincidentally brought to the acting director's attention 
another complaint about Mrs Maglione's performance 
of her duties on the Saturday evening shift. This was that 
she had failed to record and sign the medication sheets 
for that shift, such sheets serving as the record of the 
administration of drugs during that period. 

According to the Respondent this failure was 
particularly serious in the context of the position of 
responsibility that the Applicant held and the potential 
for adverse repercussions entailed in her act of neglect. 

The evidence is that as the registered general nurse on 
duty throughout the evening shift on Saturday, 12 
September 1986, Mrs Maglione was required to make 
two rounds of the approximately 43 patients in the 
hospital, one at about 5.00 p.m. and one at about 9.00 
p.m. in order to administer various medication as pre- 
scribed on the medication sheet. This required ascertain- 
ing the details regarding any type of drug, amount of 
drug and frequency of drug to be administered to each 
patient, the dispensing of such dosage, the administering 
of such dosage and the recording of the results of such 
administration. Mrs Maglione acknowledged that she 
did not record the result of her administration of drugs to 
any patient on either round for the shift in question. 

Mr Jahn, for the Applicant, submitted that notwith- 
standing this lapse the penalty of summary dismissal was 
harsh and unreasonable in the circumstances. 

Mr Jahn's arguments may be briefly stated. First, the 
Applicant's failure was not wilful and ought to be seen in 
the context of her having to deal with a particularly 
fractious and distracting patient. Second, Mrs 
Maglione's practice of signing the medication sheet at the 
end of her shift rather than in conformity with the 
Respondent's policy was one she believed did not contra- 
vene any regulations and which was not of itself 
unprofessional in that it was not contrary to the policies 
of the Nurses Board. Third, though the Applicant "was 
guilty of a lapse of memory" this was not "so serious 
that it went to the root of the contract and made this 
worker so unreliable, so untrustworthy that she could 
not be trusted to carry out her duties. . .". Fourth, the 
Commission should have regard for factors such as the 
length of service of the Applicant; the sins of omission by 
others in similar positions; whether the Applicant was 
given an adequate opportunity to explain her failure to 
sign the medication sheet; and whether the acting 
director followed a prescribed procedure in effecting the 
dismissal. Finally, Mr Jahn asked the Commission to 
disregard the fact that the Applicant had concurrent 
contracts of employment at the time of the dismissal 
which, it appears, amounted to some 44 hours of work 
per week insofar as the Respondent had endeavoured to 
raise this as a factor in Mrs Maglione's alleged failings. In 
the event the question of concurrent contracts formed no 
part of my consideration of this matter. 

The Respondent submitted as evidence a document 
setting out the policies of the Nurses Board of Western 
Australia on the role of the nurse (Exhibit 1). Part 1 of 
this document concerns its policy regarding the adminis- 
tration of drugs. Parts 1.8 and 1.9 of this document are 
relevant: 

1.8 The control of the administration of all drugs 
is the responsibility of the registered nurse. When 
the registered nurse is unable to personally conduct 
or supervise the administration of these drugs within 
a clinical situation, the task must be delegated to two 
nurses. These nurses must be either enrolled or 
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mothercraft nurses or second or third year student 
nurses. The nurse who measures the dose should 
also administer it. The second nurse is responsible 
for checking: 

• patient's name 
• prescription 
• strength and quantity 
• route and frequency of medication as well 

as the condition of the drug to be 
administered. 

1.9 The drug sheet must be signed by the person 
who administers the drug. 

It is also relevant that the preamble to the document 
states that: 

It is recommended that this policy document be 
used in conjunction with institution/agency policy. 

The evidence is that the Subiaco Uniting Church 
Hospital had a formal procedure policy manual for 
reference by its nursing staff and that this included 
express instructions as to the procedure to be followed in 
the administering of drugs. These were: 

1. Read instructions on Medication Chart stating 
Patient's name, drug, route, dosage, frequency, 
amount and time given. 

2. Check the drug bottle and dispense the 
required dosage into a clean Medicine glass. 

3. When all Medication due for time are prepared 
take medications to the Patient and identify it is the 
correct person by saying their name. 

4. Give the Medication and then initial in space 
provided that it has been given. 

5. Should Patient be unco-operative or absent 
from the Hospital the space provided for initial is 
marked 

R — Refused 
L — Leave 

A portion of the minutes of a staff meeting held at the 
Subiaco Uniting Church Hospital on 16 July 1986 was 
also tendered as evidence. Inter alia and under the 
heading of "Nursing Sisters Duties", these state: 

1. Medications must be dispensed in the approved 
manner and Sisters are again reminded not to leave 
medications on trays in kitchens or on dining room 
tables. 

It was the evidence of the Director of Nursing at the 
Subiaco Uniting Church Hospital that "the approved 
manner" was as set down in the Hospital's manual which 
was based on the Nurses Board policies. It was also the 
evidence of the Director of Nursing that the attention of 
all staff, including Mrs Maglione, was explicitly drawn to 
the Nurses Board of Western Australia policies when the 
recording of drug usage via medication sheets was intro- 
duced in the Hospital in approximately April 1985. She 
gave further evidence that the attention of all nursing 
staff was explicitly drawn to the Hospital's own pro- 
cedure policy manual and to the minutes of staff 
meetings both of which were readily available. 

It is clear from the Applicant's own evidence that while 
working on evening shifts she did not follow the 
procedure prescribed in the Hospital's manual at all. It 
was her practice to sign the medication sheets for both 
rounds at the end of her shift. 

Mr Jahn submitted that this practice, while it did not 
conform with the Hospital's procedures, was not at odds 
with the Nurses Board policies. But that is to ignore the 
Nurses Board preamble cited earlier in this decision. Mrs 
Maglione gave evidence that the procedure laid down 
was impractical in some instances. But, in my view, any 
fact of impracticalities is not justification for a unilateral 

substitution of another practice for the official one. The 
fact is Mrs Maglione was not meeting the standards 
reasonably required of her by her adoption of the 
practice of signing the medication sheets in the manner 
she usually did. 

In my view this is relevant to the question of whether 
the fact that she failed to record or sign the medication 
sheet at all on 12 September 1986 was sufficient grounds 
in the circumstances to warrant summary dismissal. 

In effect her failure meant there was no record of 
whether any or all or part of any prescribed drug was 
administered to any or all of the patients for whom she 
was responsible on that evening. I have had regard for all 
before me in this matter including the fact that, inter alia, 
the Nurses Board of Western Austraia policies document 
states that all "drug registers, record sheets and pre- 
scriptions are legal documents and may be called in 
evidence" in reaching the conclusion that Mrs 
Maglione's failure was a serious one with significant 
ramifications in terms of liability and the delivery of 
nursing care. 

The evidence regarding the patient who was admitted 
to Royal Perth Hospital serves to illustrate this point. In 
the event of a medical problem arising there which may 
have necessitated confirmation of any drugs 
administered to her whilst in the care of Subiaco Uniting 
Church Hospital, the Respondent through Mrs 
Maglione's failure, may have been found wanting, and 
perhaps wanting to the extent that it was seriously 
detrimental to the welfare of the patient. 

It is clear from the foregoing that I consider the 
possibilities emanating from Mrs Maglione's failure to be 
an important factor in concluding that her omission was 
serious. I simply add that having regard for all before me 
I find that Mrs Maglione's own evidence that she made 
no attempt to contact RPH to ascertain details of the 
condition of the patient from Subiaco Uniting Church 
Hospital inexplicable. 

I have taken into account the submission that Mrs 
Maglione was distracted on the evening in question by 
the behaviour of a particular patient. But there is nothing 
before me to establish that this was so unusual or 
onerous. 

I have also had regard for Mrs Maglione's service with 
the Respondent the positions of responsibility she held in 
the course of that service and the manner of her 
dismissal. However, after consideration of all before me 
I have concluded that these factors are not such to alter 
my conclusion that it would be inappropriate to interfere 
with the Respondent's decision to terminate the 
Applicant's employment. 

An order reflecting the above will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 922 of 1986. 

Between Elizabeth Maglione, Applicant and Subiaco 
Uniting Church Hospital, Respondent. 

Order. 
HAVING heard Mr M.A. Jahn on behalf of the Appli- 
cant and Mrs P.E. Bentley on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 11th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 305 of 1987. 

Between Neil Massey, Applicant and Aunty Jacks, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 13th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 128 of 1987. 

Between James Caulfield Matan, Applicant and Vilroy 
Holdings Pty Ltd trading as "John Mantle Marine 
Charter Company", Respondent. 

Before Mr Commissioner G.J. Martin. 
The 10th day of March 1987. 

The applicant appeared on his own behalf. 
Mr D.F. Grundy appeared on behalf of the 

respondent. 

Reasons for Decision. 
THE COMMISSIONER: By this application made 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979 the applicant seeks the payment of moneys 
which he alleges has not been made to him by the 
respondent for work undertaken between the 1st day of 
September 1986 and the 11th day of February 1987. 

The respondent does not deny its indebtness to the 
applicant but questions whether the applicant was in fact 
an "employee" for the purposes of the Act. 

The background to the proceedings in brief is as 
follows. 

The respondent created, for the America's Cup 
Defence, a highly sophisticated booking centre for 
persons desirous of viewing that event, and its preceeding 
qualifying races, on vessels which it would charter for 
that purpose. 

The applicant approached the respondent with a view 
to being associated with the business. 

In the result the applicant proposed by letter dated 24 
July 1986 to the respondent that: 

my firm Biosphere Marine (pending registration) 
be contracted to provide an onsite manager for: 

1. The embarkation and disembarkation of 
charter passengers. 

2. Co-ordination of Catering 
3. Docking and embarkation of Yachts 
4. Charter sales on the dock 
5. Supervision of staff for all dockside activities. 
This position shall be known as Commodore of 

the John Mantle Charter Fleet. 
John Mantle Charters shall be invoiced by 

Biosphere Marine for the sum of $750 per week 
commencing 1 September 1986 and terminating 15 
February 1987. Payments shall be made $300 per 
week commencing the second week in September 
and the balance paid in equal payments on 1 
January 1987, 1 February 1987 and 1 March 1987. 
(Exhibit 1) 

The respondent by letter dated 1 August 1986 accepted 
that proposal in the following terms. 

We are happy to have your title as Commodore of 
the Fleet and: 

1. For your rate of pay to be $750 per week 
commencing on 1 September 1986 and terminating 
on 15 February 1987, or at such other later date as 
may be negotiated. 

2. For payments to be at a rate of $300 per week 
until 1 January 1987, when one third of the balance 
will be paid, followed by two equal payments on 1 
February and 1 March, both representing one third 
of the balance. 

We will have a contract drawn up giving the terms 
and specifications etc in the near future. 
(Exhibit 2) 

A contract as such was not drawn up between the 
parties but they in lieu jointly executed a Statutory 
Declaration which reads. 

We herewith declare the contract as agreed upon 
in our correspondence of 24 July 1986 and 1 August 
1986 respectively (copies attached thereof). 

This statutory declaration replaces the contract 
which was to be drawn up by the solicitors according 
to that correspondence. 

James Matan shall herewith be bound to provide 
the service of Commodore of the John Mantle 
Marine Charter Company fleet for the period of 29 
August 1986 until 15 February 1987 or thereafter as 
may be negotiated, as described in abovementioned 
correspondence. 

John Mantle Marine Charter Company shall be 
bound to remunerate Biosphere Marine for James 
Matan's services. Total payment of the 
remuneration as specified in the correspondence 
alone will amount to a full discharge of John 
Mantle's obligation under the contract. 
(Exhibit 3) 

That the applicant was to form a company or register a 
business name for the purpose of his association with the 
respondent's operations was at the respondent's 
suggestion — and a mode of operation adopted by other 
persons involved in the respondent's business. 

The applicant told me that from the commencement of 
his association with the respondent on the 1st day of 
September 1986 he received a cheque from the 
respondent without submitting any invoices until circa 21 
November 1986 when as a result of a routine 
investigation by an officer of the Australian Taxation 
Office (Exhibit 4), tax deductions were then made from 
the cheques given to the applicant by the respondent. 

On the 1st day of January 1987 the applicant 
submitted an invoice to the respondent which could not 
be met and subsequently adjusted payments were made 
to the applicant by the respondent. 

From some time in January the applicant was then 
paid $750 per week less tax. 

Due to the "abrupt" end of the America's Cup 
Defence the parties agreed to terminate their relationship 
circa 11 February 1987, prior to its planned duration to 
15 February 1987. The applicant was paid up to the 6th 
day of February 1987. 

Whilst with the respondent the applicant performed 
the tasks broadly described in Exhibit 1 subject to the 
direction of the respondent's managing director and the 
respondent's operations manager. The applicant had the 
day to day responsibility for those employees associated 
with his area of the respondent's operations. 

He calculates that the respondent owes him the 
amount of $6 372 less tax and the respondent agrees with 
that calculation. 

The respondent's managing director told me that the 
applicant's account of their relationship was accurate 
and explained how the respondent's business had failed 
and had been taken into receivership and that the 
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applicant had not been paid out by the receiver as he was 
identified in the respondent's accounts as a ' 'contractor'' 
or "subcontractor" and not an employee. 

From all of the material before me, I find that despite 
the "form" of the relationship between the applicant 
and the respondent, that relationship was in substance 
and in fact a relationship of employee and employer and 
accordingly I determine the application by a proposed 
Order that the respondent shall pay to the applicant the 
amount of $6 372 within 21 days of the issue of that 
Order. 

The minutes of the proposed Order now issue and may 
be spoken to by the parties, if they so wish, on a date to 
be mutually arranged with me. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 128 of 1987. 

Between James Caulfield Matan, Applicant and Vilroy 
Holdings Pty Ltd trading as "John Mantle Marine 
Charter Company", Respondent. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
D.F. Grundy on behalf of the respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby order: 

That the respondent shall pay to James Caulfield 
Matan of 6 Wesley Street, Fremantle the amount of 
$6 372 within 21 days of the date hereof. 

Dated at Perth this 16th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application pursuant to Section 29. 

Barry Alexander McLeod 
and 

Parry's Department Stores (WA) Pty Ltd. 
No. 236 of 1987. 

NO AWARD. 

Salesperson Retail 

COMMISSIONER O.K. SALMON. 
Perth 4th day of May 1987 

Unfair dismissal — claim for compensation — matter 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The applicant claims that he 
was unfairly dismissed from his position as a salesman 
and he seeks an order for compensation against the 
respondent. 

The respondent's grounds for terminating the appli- 
cant's employment are that the applicant failed to meet 
sales targets. Furthermore, that the applicant was 
advised of the problems with his sales performance but 
showed no improvement. 

The applicant says that he was not so advised at any 
period during his employment and that the unfavourable 
sales service was in many respects due to bad manage- 
ment policies on the respondent's part. 

Documentary evidence was tendered on behalf of the 
respondent and this evidence was confirmed by the 
testimony of the respondent's witness. The evidence 
shows that the applicant's performance was considerably 
below the performance of other employees during the 

period in question. The witness also said that he had 
warned the applicant about his performance and that no 
improvement was forthcoming. Neither the 
documentary evidence or the oral testimony of the 
witness were seriously challenged by the applicant. 

I accept the respondent's evidence as the best 
explanation of the events leading to the applicant's 
dismissal and I find that there was no unfairness 
involved. 

An order dismissing the application will be made. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 236 of 1986. 

Between Barry Alexander McLeod, Applicant and 
Parry's Department Stores (WA) Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr B. A. McLeod on his own behalf and 
Mr J. Uphill on behalf of the Respondent, I, the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, do hereby order — 

That the application be dismissed. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 821 of 1986. 

Between Margaret McNeill, Applicant and Union 
Rubber and Engineering Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act, 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the Application be withdrawn by leave. 

Dated at Perth this 6th day of May 1987. 

S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

David Miller 
and 

International Newspapers of Australia Pty Ltd. 
No. 121 of 1987. 

(NO AWARD) 

Assistant Circulation Printing Industry 
Manager 

COMMISSIONER G.L. FIELDING 
Perth 10th day of April 1987 

Termination of employment — unfair dismissal — 
breach of agreement — no breach found — 
redundancy standard satisfied — application 
dismissed. 
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(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 

THE COMMISSIONER: This is a claim brought by the 
Applicant, who at all material times was employed by the 
Respondent as its Assistant Circulation Manager, 
claiming what might be said to be unpaid contractual 
benefits and alleging, I think in the alternative, unfair 
dismissal. The facts in the matter are really not in 
dispute. It is common ground that the Applicant 
commenced his employment with the Respondent, which 
was the publisher of "The Voice" newspaper on 10 
November 1986. His employment ended on 6 January 
1987, when he was handed a letter which stated as 
follows: 

The Voice Newspapers will not be printing further 
issues, so we are compelled to inform you that as 
from today your services are no longer required. 

The company thanks you for your efforts. We 
will remunerate your salary to date plus two weeks' 
termination pay. 

Indeed, the Applicant was paid two weeks' termina- 
tion pay together with pro rata holiday pay and loading. 
A sum slightly in excess of $2 000. He says, however, that 
when he was employed by the Respondent he was given a 
guarantee of four years' employment, and though he 
does not seek payment of the full four years period he 
does seek wages and payment of a motor vehicle 
allowance for the period of one year on that basis. 

The circumstances which led to his employment can be 
shortly stated as follows. They are not controversial as 
the events have turned out. He says he was approached 
by one Butler, who was to be the circulation manager of 
"The Voice", on or about 25 October 1986 and offered 
the position of assistant circulation manager. At that 
time the Applicant was working (or "The Western Mail'' 
as a circulation representative. The parties, it seems, 
discussed the future of the newspaper. The Applicant 
says he was told by Mr Butler that the company had the 
financial backing to sustain a running loss of four years 
or thereabouts, and that initially, the newspaper was 
looking for a circulation in the order of 30 000 copies. 
The Applicant refused the offer of employment put to 
him because the salary offered was not high enough. 
Subsequently he made a counter offer which was rejected 
but the Respondent then altered its offer by increasing 
the salary slightly. Eventually, it seems, the Applicant 
accepted that. The remuneration package he accepted 
was that he would receive a salary of $24 000 a year, 
together with a motor vehicle allowance of $5 200 a year 
and the rental for his telephone. The Applicant having 
accepted that offer of employment subsequently 
commenced employment on 10 November 1986. 

The evidence is that the paper achieved a circulation of 
only 5 000 or thereabouts, it being published twice a 
week. The evidence also is that the circulation remained 
static. It seems that towards the end of the year the 
Respondent was anxious to acquire "The Daily News". 
When that was not successful the Applicant along with 
others was dismissed because it was decided by the 
Respondent to close down the newspaper. 

The Respondent for its part, through Mr Butler, says it 
did not guarantee the Applicant a job for four years. 
Rather he said that the Respondent believed it would 
take some four years for the firm to become viable and it 
had budgeted accordingly. No promise was made to the 
Applicant of any finite period of employment. 

I am prepared to accept as being truthful the Appli- 
cant's evidence. Indeed he impressed me as being a 
truthful witness and as I have said there is really no 
material conflict in the evidence of him and Mr Butler. I 
am prepared to accept the facts as they have been 
outlined by the Applicant, but I am not satisfied by any 

measure that he was guaranteed a term of employment 
for four years as he claims. Indeed, he acknowledges that 
there was no express agreement to that effect; rather he 
seems to have inferred from Mr Butler's reference that 
financial provision had been made by the company for a 
period of four years, notwithstanding that it was making 
a loss, as an undertaking that he would be employed for 
four years. But that is simply inferring too much from 
what was said. To say that the company has the funds to 
keep going for four years, as was effectively said, is not 
by any measure to guarantee employment for that period 
anymore than what I take to be a notorious fact, that 
because Broken Hill Proprietary Ltd has the funds to 
continue at least for the next five to 10 years guarantees 
current employees employment for that period. So it is 
that the Applicant's claim for contractual benefits must 
fail. 

The Applicant suggested, although not forcefully, that 
his dismissal was itself unfair. He does not, I might say, 
in his application seek compensation for that but I am 
prepared to treat the claim as being a claim on that basis. 
Again in my view that claim should also fail. The reason 
given for the Applicant's dismissal was that the 
Respondent no longer intended to publish the 
newspaper. It seems to have been accepted that the news- 
paper was not in fact published after the Applicant's 
dismissal. The Applicant was an assistant circulation 
manager, there being no circulation it is not difficult to 
concede there was no longer any need for his services. 
Indeed, the circulation manager, Mr Butler, seems to 
have been dismissed some two months later after he had 
carried out the necessary tidying up operations. One is 
not surprised at that either. 

It is not for the Commission to make commercial 
decisions for employers, rather that is a matter of 
managerial prerogative to be left to managers. However I 
cannot let the occasion go by without noting that the 
uncontradicted evidence is that the planned circulation 
was initially 30 000 but a circulation of only 5 000 was 
achieved and it was static rather than on the increase. It is 
perhaps not surprising the decision was made to close 
down the newspaper. The fact is that the Applicant was 
dismissed because the newspaper was closed down. One 
cannot say that it is not a fair reason for disposing of 
one's services. The books are full of cases indicating that 
dismissals for that reason are fair and reasonable, 
although the consequences for particular individuals 
might be unfortunate. 

I have considered the question of whether what was 
paid to the Applicant was sufficient in the circumstances. 
On the face of the evidence he would not seem to be 
entitled to more than two weeks' notice and that he was 
paid. The redundancy standard established by the 
Commonwealth Termination Change and Redundancy 
Case would not give the Applicant any more than he has 
already received. 

I cannot say that I am convinced in all the circum- 
stances that the dismissal was unfair. Although the con- 
sequences for the Applicant as a result of his dismissal 
might be somewhat unfortunate, that is not the test. The 
test is whether, looked at objectively and in all the 
circumstances, the right of dismissal was abused. Given 
the factor that led to his dismissal, namely that the news- 
paper was not to be published any longer and it was not 
achieving the circulation initially hoped for, I do not 
think that right was abused. So it is that the claim will be 
dismissed. 

Mr D. Miller appeared in person. 

Mr J.P. Rogers (of Counsel) appeared for the 
Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 121 of 1987. 

Between David Miller, Applicant and International 
Newspapers of Australia Pty Ltd, Respondent. 

Order. 
HAVING heard Mr D.K. Miller in person and Mr J.P. 
Rogers on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 467 of 1986. 

Between Ian Roderick Minchin, Applicant and Chese- 
brough-Ponds International Limited, Respondent. 

Before Commissioner S.A. Kennedy. 
The 1st day of December 1986. 

Mr J.R. Brooksby (of Counsel) appeared for the 
Applicant. 

Mr P.J. Cooke appeared for the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is an application brought 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979. The applicant, Mr Ian Minchin, claims that the 
respondent, Chesebrough-Ponds International Limited, 
has not allowed him a sum of money being a due entitle- 
ment under his contract of employment. The respondent 
denies the claim. 

The applicant's claim is that he has not been paid a 
commission due in relation to his performance in 1985 
under his contract of employment with the respondent. 
That contract was ended on 9 December 1985 when the 
applicant was dismissed from his position as West 
Australian Sales Manager for Chesebrough-Ponds Inter- 
national Limited in Western Australia. 

That dismissal was the subject of another application, 
matter number 1092 of 1985, brought by Mr Minchin 
against Chesebrough-Ponds International Limited 
pursuant to section 29 (b) (i) of the Act and heard and 
determined by the Commission differently constituted. 
The applicant relies on material before the Commission 
in that matter to advance his claim in this instance. 

The applicant's claim as filed is for the sum of $500. 
This amount was amended by leave during the proceed- 
ings to $2 826.92. 

The background to the applicant's claim can be briefly 
stated. The respondent offered its employees an 
incentive scheme termed "The State of the Year 
Award". Its basic conditions were that a bonus was to be 
paid to each member of that state-based sales team which 
was the most successful in terms of securing orders in 
1985 for the respondent's products. It was an express 
term of the competition that there be only one winner. 
The winner was announced at a national conference 
convened by the respondent in March 1986. The NSW 
sales team won the competition. The margin between it 
and the sales team from Western Australia, which came 
second, was approximately .04 of one per cent. Members 
of the NSW sales team received due payments for 
winning as per the terms set down in the respondent's 
prior memorandum to the staff on the 1985 State of the 
Year Award. These amounted to $2 000 to each sales 
representative in the team and $3 000 to the NSW state 
sales manager. 

At the same conference it was announced that the then 
members of the WA sales team would be awarded bonus 
payments and the respondent paid the sum of $2 (XX) to 
each of the three sales representatives in the team and a 
sum of approximately $179 was paid to the WA state 
sales manager, Mr Andrew Berry. Mr Berry had taken up 
that post on 16 December 1985 following the dismissal of 
Mr Minchin approximately one week earlier. 

In essence, Mr Minchin claims that these bonus 
payments effectively resulted from the performance of 
the WA sales team throughout 1985 and, as the state sales 
manager for approximately 49 out of the 52 weeks of that 
year, he was entitled to the bonus of $3 000 on a pro rata 
basis. 

Mr Brooksby for the applicant submitted that to all 
intents and purposes the amounts paid to the members of 
the WA sales team paralleled those paid to the members 
of the winning NSW sales team with Mr Berry receiving a 
pro rata payment in accord with the short period he was 
employed in 1985. This was not conceded by the 
respondent. In my opinion, notwithstanding the fact that 
a pro rata payment on the basis of Mr Berry's two weeks 
of service in 1985 would have resulted in a payment to 
him of $115.38 and not $179, it is probable that the 
amounts of the payments made to the members of the 
winning NSW team were the basis for the determination 
by the respondent of the amounts of the bonus payments 
to the members of the WA sales team. But, in my view, 
that of itself does not significantly advance the 
applicant's claim. 

The applicant's case in this matter principally relies on 
a number of statements by the respondent. Reference 
was made to the respondent's duly filed answers in this 
matter and, in particular, to the supplementary term (f) 
of the contract of employment between Mr Minchin and 
the respondent. It states: 

Where the employee works under a bonus 
scheme, it is to be understood that the employee 
must be employed by the Company when the bonus 
/commission/prize is actually paid. Employees who 
resign or are terminated {sic) have no entitlement to 
any payment whatsoever which may be owing from 
a previous month, quarter or year. 

The evidence is that there were two incentive schemes 
offered by the respondent to employees, including Mr 
Minchin, in 1985. One was the Sales Incentive Plan for 
1985. The other was the State of the Year 1985 Award. 
Notwithstanding the supplementary term (f), Mr 
Minchin did in fact receive a sales incentive payment for 
the December 1985 quarter after his contract of employ- 
ment with the respondent had ended. It was paid to him 
in February 1986. According to the respondent that 
payment was made in accordance with a decision taken 
about the time Mr Minchin's services were terminated 
and conveyed to him at the time of that termination by 
Mr John Sykes, the national sales director for the 
respondent. This position was set down in a sworn 
statement by Mr Sykes before the Commission in matter 
number 1092 of 1985. Mr Brooksby drew the attention of 
the Commission to a part of that statement. It referred to 
the supplementary term (f) of the contract of employ- 
ment between the parties and stated that notwithstanding 
this term, to which Mr Minchin had agreed on 3 February 
1984: 

. . . the Company would in fact pay him any 
incentives due. 

The respondent agrees that the payment made to Mr 
Minchin in February 1986 was done so in conformity 
with this and that this was an effective waiver of the 
supplementary term (f) of the contract in that instance. 

Mr Brooksby argues that this waiver should extend to 
the situation whereby the WA sales team received 
payments following the announcement of the State of the 
year Award winner on the grounds that they resulted 
from sales efforts throughout 1985 and as such Mr 
Minchin was simUarly and duly entitled, on a pro rata 
basis, to the benefit paid to other members of the 1985 
sales team. 
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In my opinion the crux of this matter is whether the 
payments made to members of the WA sales team at the 
national conference were due benefits under their 
contract of service as applying in 1985. If so, then in my 
view the waiver of supplementary term (f) by Mr Sykes 
referred to in the foregoing would have the effect of 
conferring an entitlement to such a payment on Mr 
Minchin. If, however, such payments were made at the 
discretion of the employer, there is no due entitlement to 
the applicant within the meaning of section 29 (b) (ii) of 
the Act. If that is found to be the case the reasons why 
such payments were made or the merits of such reasons 
are not matters for consideration in this instance. 

Having regard for all before the Commission and, in 
particular the terms of the State of the Year Award, I 
have concluded that the payments which were made to 
the then members of the WA sales team were at the 
discretion of the respondent. It follows that the applicant 
has not established that he has been denied a benefit due 
him under his contract of employment with the 
respondent. 

An order to that effect will now issue. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 467 of 1986. 

Between lan Roderick Minchin, Applicant and Chese- 
brough-Ponds International Limited, Respondent. 

Order. 

HAVING heard Mr J.R. Brooksby (of Counsel) on 
behalf of the applicant and Mr P.J. Cooke on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 1st day of December 1986. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 274 of 1987. 

Between Edward John Murphy, Applicant and Pine 
Warehouse, Respondent. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw the Application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders — 

That the Application be withdrawn by leave. 

Dated at Perth this 7th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Pursuant Section 29 (b) (i) and (ii). 

Harold Norman 
and 

Stanlee WA Trade Asia Services Pty Ltd. 
No. 168 of 1987. 

NO AWARD. 

Sales Representative Liquor and 
Accommodation Industry 

COMMISSIONER O.K. SALMON. 
Perth 9th day of April 1987 

Unfair dismissal — compensation claim — commission 
claim — termination justified — compensation 
granted. 

THE COMMISSIONER: This is an unfair dismissal case 
brought pursuant to section 29 (b) (i) and (ii) of the 
Industrial Relations Act 1979. The Applicant is Mr 
Harold Norman and the Respondent Company is Stanlee 
WA Trade Asia Services Pty Limited. 

The Applicant claims that he has been unfairly dis- 
missed from his employment as a sales representative and 
he seeks an order for payment of compensation. In 
addition, he claims payment of $200 as sales commission 
for January 1987. All of the issues in the claim are 
opposed by the Respondent. 

I was informed on the Applicant's behalf that on 
Friday 6 February 1987 he advised the Respondent's 
General Manager that he was unable to attend for work 
through illness. On Sunday 8 February, he sustained an 
injury at sport and he communicated this fact to the 
General Manager at 8.30 a.m. on Monday 9 February. 
Later in the day he rang the General Manager to inform 
him of the Doctor's report. A discussion ensued during 
which it was agreed that some business could be 
conducted over the phone. Approximately 30 minutes 
later, the Respondent's Managing Director phoned to 
tell the Applicant that he had been made redundant and 
that he would receive on that same day a cheque for 
$682.62, being the equivalent of two weeks wages in lieu 
of notice, plus accrued holiday pay. The Applicant was 
given no indication at all in the previous weeks that his 
employment was to be terminated. 

The basis of the alleged unfairness towards the 
Applicant appears to be that he was dismissed during a 
period when he was unfit for duty for valid reasons and 
that he was not warned that his services had been unsatis- 
factory in any substantial respect. The essence of the 
Respondent's case is contained in a Schedule of Answers 
20 February 1987:— 

1. Dismissal — At a management meeting held on 
Thursday afternoon 5 February 1987 a decision was 
made to terminate the employment of Mr H. 
Norman, effected from Friday 6 February 1987 on 
cessation of work that day. The reasons for his 
termination were as follows: 

(a) poor sales performance for December 
1986 and January 1987; 

(b) excessive consumption of alcohol whilst 
on duty, a previous warning had been 
given; 

(c) common knowledge that he had been 
seeking new employment over the past 
three months. 

In view of the above I feel that this termination of 
employment was justified. 

2. Commission — As Mr Norman took over 
industrial sales he was required to improve this area. 
This was taken into consideration when budgets 
were applied for Commission purposes. It was 
agreed that he would be paid a standard commission 
of $200 per month whilst performing in the 
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industrial sales area up to 31 January 1987. The 
operative statement is "performing in this area". 
He proceeded on holidays from 2 January to 27 
January 1987 thereby actually performing in 
industrial sales for three days in January 1987. It 
was considered justified in non-payment of 
commission for this month. 

3. Conclusion — The statement by Mr Norman 
that he was not covered by an industrial award is 
untrue. He was employed under the Commercial 
Travellers and Sales Representatives Award 1978. 
At no time was it stated by me that "he does not fit 
in with the Company". He was told that due to his 
poor sales performance, the Company could no 
longer employ him in this very important area of 
industrial sales and as no other area was available his 
position was surplus to requirements. His termina- 
tion was not connected in any way with his reporting 
in with sickness. As stated above the decision to 
terminate his employment was made on Thursday 5 
February 1987. As he did not report for duty on 
Friday 6 February 1987 his cheque was held over to 
hand to him on Monday 9 February 1987. As he did 
not report for duty on this day, I was left with no 
alternative other than to officially notify him of his 
termination by telephone. 

This statement was signed by the Respondent's 
Managing Director. 

Oral testimony in this case was given by the Applicant 
and the Respondent's Managing Director. If I had to rely 
entirely on the testimony of these two witnesses, I would 
have to say that it does not establish a balance of 
probability either way and, therefore, it is inconclusive. 
Accordingly, the Applicant would lose because he carries 
the burden of proof. However, documentary evidence 
has also been tendered and this evidence goes directly to 
the question of the witnesses credibility. Part of this 
evidence is in the form of a testimonial signed by the 
Managing Director and delivered to the Applicant on the 
day his services were terminated. In this document the 
Applicant is described as "a dedicated and experienced 
salesman capable of working with minimum 
supervision" and "an excellent team man positive and 
optimistic in outlook, helpful and supportive to both 
staff and management". Needless to say, such a glowing 
testimonial is entirely at odds with the reasons given for 
ending the Applicant's employment and it was not 
surprising that the advocate for the Applicant should 
direct questions to the Managing Director about the 
inconsistencies. But it seems to me that if I accept that the 
testimonial is provided out of consideration for the 
plight of the Applicant, notwithstanding the stated 
reasons for terminating his employment, I must also say 
that it is an untrue statement intended for persons 
unknown who are prospective employers of the 
Applicant. Moreover, it means that if a prospective 
employer should make inquiries about the Applicant 
directly to the Respondent, further untruths must be 
stated in order to preserve the purpose of the testimonial. 

In these circumstances the credibility of the Managing 
Director is in question. I would have to find the Appli- 
cant to be the most credible witness and, therefore, I 
would accept his testimony as a true account of the 
circumstances. On the other hand, if the testimonial is a 
true description of the Applicant's characteristics, the 
reasons given by the respondent for his dismissal cannot 
be sustained and I would find the Applicant's dismissal 
unfair because it is without warning or explanation. 
Either way I must find for the Applicant. 

In deciding an amount of compensation to be paid to 
the Applicant, I have taken into consideration his length 
of service with the Respondent and his claim for commis- 
sion of $200. In the circumstances, I think that $1 000 in 
addition to money already received would be an 
appropriate amount and an order will issue requiring the 
Respondent to pay this amount to the Applicant. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 168 of 1987. 

Between Harold Norman, Applicant and Stanlee WA 
Trade Asia Services Pty Ltd, Respondent. 

Order. 
HAVING heard Mrs P. Norman on behalf of the 
Applicant and Mr R.C.K. DaSilva on behalf of Stanlee 
WA Trade Asia Services Pty Ltd, I the undersigned 
member of the Western Australian Industrial Relations 
Commission, pursuant to the powers conferred on me by 
the Industrial Relations Act 1979 do hereby order — 

That Stanlee WA Trade Asia Services Pty Ltd pay 
Harold Norman the sum of $1 000. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 33 of 1987. 

Between Christine Dorothy Olsen trading as Wainui 
Working, Applicant and Vilroy Holdings Pty Ltd 
trustees for John Mantle Marine Charter Company 
Unit Trust, Respondent. 

Before Mr Commissioner J.A. Negus. 
The 11th day of March 1987. 

Reasons for Decision. 
THE COMMISSIONER: By this application, lodged 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979, the applicant seeks an order from the 
Commission that the respondent company should pay 
her an amount of $27 779.26 that being the moneys 
owing to her in accordance with her contract of service. 

The respondent company does not dispute the amount 
owing to the applicant but questions the jurisdiction of 
this Commission in the matter because in the 
respondent's view the applicant had the status of an 
independent contractor and if that be the case it is not 
competent for this Commission to issue the order which 
is sought. 

The applicant Christine Olsen, gave evidence 
regarding the work she had performed for the 
respondent company during the period of their associa- 
tion and Mr David Grundy, who represented the 
company, did not challenge the accuracy or veracity of 
her story. The dispute between the parties lies in the 
interpretation they would urge the Commission to place 
on those facts. 

It seems that Ms Olsen, who is an industrial engineer, 
has set up in business as a management consultant. In 
that capacity, she was involved in advising Mr Grundy 
and his fellow directors on various matters connected 
with the establishment of a charter boat operation which 
was aimed at servicing the tourist market associated with 
the America's Cup yacht races. 

From early February until late May of 1985 a number 
of tasks were performed by Ms Olsen for an agreed 
payment of $25.00 per hour. The money was not paid 
because there was a cash flow problem. 

From 10 June 1985, it was agreed that Ms Olsen would 
work solely for the respondent company at the reduced 
rate of $18.00 per hour. A careful record was kept of the 
hours worked and she was paid $230 each week. The 
balance above that amount was written into the books as 
a loan to the company. From 18 October 1985 the weekly 
payment was increased to $300. On 1 July 1986 the 
hourly rate was increased to $20.00 and following an 
enquiry by the Taxation Department the company began 
to make PAYE tax deductions from the weekly 
payments. 
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Ms Olsen says that despite her view at the time that she 
was an independent contractor, on reflection she believes 
she was in fact an employee. She was given the title of 
Operations Manager. She worked solely for the company 
and at all times under Mr Grundy's direction or control. 
The regular hours of work were 8.30 a.m. to 5.00 p.m. 
but she often worked evenings and was rostered for 
weekend duties. Lunch breaks were often not taken. She 
initiated correspondence on behalf of the company, but 
all letters were signed by Mr Grundy. The company 
provided the workplace and all stationery items or other 
tools of trade. She helped Mr Grundy to appoint other 
employees but she had no power to dismiss them. She 
was covered by the company's Workers' Compensation 
insurance policy and taxation was withheld from her 
weekly payments by instruction of the Taxation 
Department. 

Mr Grundy relied on letters written to the company by 
Ms Olsen to support his assertion that she was not an 
employee. He referred to letters of 6 February 1985 and 
15 May 1985 (Part of Exhibit 1). The second of those 
letters reads in part:— 

. . . The current rate is $25.00 per hour which was 
negotiated on the understanding that the money 
would be paid when funds became available. By the 
end of the week (17.5) approximately 40 hours will 
have accrued. I am still prepared to wait for that 
money until funds become available. 

However, in order to advance the project at the 
necessary pace I will, with your approval, work 
from Monday onwards exclusively on your project 
for a minimum of 12 hours per week at the new rate 
of $18.00 per hour. 

I also agree to work whatever further hours are 
required at this rate but will defer acceptance of 
payment until funds become available. 

Eventually I propose that I work for you for a 
minimum of 12 hours per week and a maximum you 
shall set or 40 hours whever (sic) is the shorter. 

in this way I will be on contract to you at an 
hourly rate and you will not be responsible for the 
payment of; sick leave, annual leave — with its 
loadings, workers compensation (sic), or the 
deduction of income tax as I will remain self 
employed . . . 

Mr Grundy did not agree with Ms Olsen's view of the 
degree of control exercised by him over her activities. He 
suggested also that the workers' compensation coverage 
was arranged without his knowledge or approval. The 
impression I gained during the hearing was that Ms 
Olsen's recollection of events and details was likely to be 
more precise and accurate than Mr Grundy's. Little of 
any moment turns on that impression because the parties 
were generally in agreement as to the salient facts of the 
matter. 

In considering the status of the relationship between 
Ms Olsen and the respondent company one can be guided 
by the remarks of Bray C. J. in R. Allen ex parte AMP 
Society (1977) (16 SASR 237). 

It seems to me then, that at the present time there 
is no magic touchstone. The Court has to look at a 
number of indicia and then makes up its mind into 
which category the instant case should be put. It is a 
question of balancing the indicia pro rata and 
con . . . But the power of control over the manner 
of doing the work is very important, perhaps the 
most important of such indicia (p. 248). 

The letter from Ms Olsen to the company and Mr 
Grundy's understanding of the situation are not matters 
for serious consideration. The Commission is required to 
take into account all of the factors identified and to 
assess the true nature of the relationship. No single factor 
will decide the issue but it is well established that a 
declaration by the parties or their expressed attitude is of 
little import. 

67 W.A.I.G. 

In Ferguson v. John Dawson and Partners 
(Contractor) L & B (1976) 1 WLR 1213, Megaw L.J. in 
the judgment for the majority of the Court of Appeal 
stated:— 

My own view would have been that a declaration 
by the parties, even if it were incorporated in the 
contract, that the workman was to be, or was to be 
deemed to be, self employed, an independent 
contractor, ought to be wholly disregarded — not 
merely treated as being conclusive — if the 
remainder of the contractual terms, governing the 
realities of the relationship, showed the relationship 
of employer and employee ... I find difficulty in 
accepting that the parties, by a mere expression of 
intention as to what the legal relationship should be, 
can in any way influence the conclusion of law as to 
what the relationship is (p. 1222). 

On the material placed before me in this application, I 
find that Ms Olsen was indeed an employee of the 
respondent company from 10 June 1985 until the 
relationship was ended by mutual consent. That part of 
the claim which relates to moneys owing for services 
performed prior to 10 June 1985 will be dismissed. The 
application will be determined by an order for payment 
to the applicant of an amount of $24 641.50. I have 
arrived at that figure by subtracting from the agreed 
amount a sum of $3 137.75 which the applicant 
identified as relating to the earlier services. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 33 of 1987. 

Between Christine Dorothy Olsen trading as Wainui 
Working, Applicant and Vilroy Holdings Pty Ltd 
trustees for the John Mantle Marine Charter 
Company Unit Trust trading as John Mantle Marine 
Charter Company, Respondent. 

Order. 
HAVING heard Mr R.G. Newton on behalf of the 
Applicant and Mr D.F. Grundy on behalf of the 
Respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders:— 

That the Respondent is to pay to the Applicant 
the sum of $24 641.50 within 21 days of the date 
herein. 

Dated at Perth this 23rd day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 69 of 1987. 

Between Joel David Palmer, Applicant and Marine and 
Leisure Ltd, Respondent. 

Order. 
HAVING heard Mr P.A. Cook (of Counsel) on behalf 
of the Applicant and Mr S.R. Boyle (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $4 500.00 on or before the 31st day of May, 
1987. 

Dated at Perth this 22nd day of May 1987. 

G.L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 70 of 1987. 

Between Linda Kathleen Palmer, Applicant and Marine 
and Leisure Ltd, Respondent. 

Order. 
HAVING heard Mr P.A. Cook (of Counsel) on behalf 
of the Applicant and Mr S.R. Boyle (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, and by consent, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $4 500.00 on or before the 31st day of May, 
1987. 

Dated at Perth this 22nd day of May 1987. 

G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1257 of 1986. 

Between Wayne Pascoe, Applicant and Snappy Cleaning 
Service, Respondent. 

Order. 
THERE being no appearance by or on behalf of the 
Applicant and having heard Mr W. Saunders on behalf 
of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, and by consent, hereby orders — 

That the Application be dismissed for want of 
presecution. 

Dated at Perth this 29th day of April 1987. 

S.A. KENNEDY, 
[L .S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Mario Pecek 
and 

Turabaka Nominees Pty Ltd. 
(No. 564 of 1986.) 

NO AWARD. 

Supervisor Building and 
Construction Industry 

COMMISSIONER G.L. FIELDING. 
Perth 16th day of April 1987 

Wages and Annual Leave — oustanding — employee/ 
employer relationship not proven — Commission 
had no jurisdiction — application dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application brought 
by the Applicant to recover from the Respondent, 
pursuant to the provisions of section 29 (b) (ii) of the 
Industrial Relations Act, the sum of $57 615.21 

consisting of outstanding wages, his fees for hiring 
equipment and a motor vehicle to the Respondent and 
other incidental expenses incurred by the Applicant in 
the course of construcing road bridges in the north west. 

The background to the matter can be shortly stated in 
the following way. Early in 1985 the Respondent 
company successfully tendered for bridge construction 
work on the road between Whim Creek and Roebourne. 
Shortly after being successful in that tender one of the 
Respondent's principals Mr Turibaka, contacted the 
Applicant who he knew to be experienced in concrete and 
steel form work, particularly in connection with the 
construction of bridges and the like. Indeed, it seems that 
Mr Turibaka and the Applicant are friends to the point 
where one was the other's best man. 

At all events the Applicant agreed to assist the 
Respondent in the performance of the work in question. 
The Applicant argues that he did so in the capacity of an 
employee supervisor on the basis that he would receive 50 
per cent of the profits at the end of the contract. In the 
interim he would receive a wage in the same way other 
personnel engaged on the job would. 

The Respondent for its part says that it entered into a 
contract of partnership with the Applicant on the basis 
that the profits were to be shared. The Applicant was to 
receive $50 000 and the Respondent $25 (XX). As I under- 
stand it they were to share the losses in the same 
proportion, that is to say, 75 per cent for the Applicant 
and 25 per cent for the Respondent. The Respondent 
says that the job finished in a loss and thus there is no 
money due to the Applicant. More than that, the 
Respondent questions the Commission's jurisdiction to 
entertain the application alleging that the Applicant was 
not at any material time an employee of the Respondent 
and thus has no standing to bring the proceedings before 
the Industrial Relations Commission. 

The Respondent's answer raises a threshold question, 
as I have said, going to the Commission's jurisdiction. 
That requires that the Commission ascertain as best it 
can the true nature of the contractual relationship 
between the parties. That requires it to determine as a 
matter of fact what was said and done in the lead-up to 
the establishment of the working arrangement between 
the two of them. Unfortunately there is a good deal of 
conflicting evidence before the Commission concerning 
this question. Indeed, there is very little that is agreed 
between the two. 

Three persons have given evidence in the proceedings: 
the Applicant, his wife and Mr Turibaka. Of all the 
witnesses the only witness who in any way impressed me 
as being credible was Mrs Pecek, the wife of the 
Applicant, but what she had to say had little or no 
relevance to the proceedings. Neither of the principal 
participants in this matter impressed me as being 
witnesses on whose testimony much reliance could be 
placed. Neither was capable of giving a direct answer to a 
simple question. Whilst it is clear that both suffer 
language problems and do not have a perfect command 
of the English language I am not convinced that their 
incapacity to give a direct answer to a simple question 
was because of their lack of command of the English 
language. Rather, I think each was reluctant to testify as 
to anything which might in some way be seen as 
incriminating of him. 

If I were driven to make a preference as to the value of 
their respective evidence my leaning is towards the 
Applicant's testimony but even so I have some reserva- 
tions about that for the reasons outlined. More 
specifically, he was, for example, quite evasive in 
answering what was a simple question as to whether or 
not there was a reference in a letter to him being a 
"partner". He simply refused to acknowledge what was 
an obvious fact. That is, that there was in fact a reference 
to that in the letter. Again, my impression was that he felt 
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by acknowledging the obvious he might incriminate 
himself, a course he was not prepared to take in 
preference to being outwardly honest. He was conflicting 
in what I believe to be a material matter, that is, as to 
whether there was a discussion at the outset of the 
negotiations between himself and Mr Turibaka over 
wages to be paid to him. Initially, he said, he and Mr 
Turibaka discussed only what the wages would be for the 
men they would employ. They agreed, it seems, on 
$14.00 or $15.00 an hour. He simply expected that the 
"normal wages" would also apply in his case. Later in 
his testimony he suggested there was discussion between 
himself and Mr Turibaka about his wages at that initial 
meeting. Finally he acknowledged that there was no 
discussion with reference to wages for him. My belief is, 
having had the benefit of hearing both of them, that 
there was in fact no discussion about wages for the 
Applicant; rather that he assumed he would be paid in 
the same way as the others. 

Likewise the Applicant said, when questioned why it 
was that he did not give details of the hours he worked 
each week so that his wages could be calculated by Mr 
Turibaka as was the case for the other employees, that 
everybody worked the same hours, or thereabouts, so 
that it was not necessary for him to do so. However, if 
one examines the documentary evidence tendered by the 
Applicant it is clear there was quite a variance in the 
hours worked by the individuals at the site. So it is that I 
am not satisfied that the Applicant's testimony is as 
reliable as it should be. 

Overall I am simply not satisfied by any measure, 
certainly not on the balance of probabilities, that the 
Applicant was, as he claims, an employee. Whether he 
was a partner or a subcontractor is not altogether clear 
on the evidence, although my inclination is that he was a 
partner. In any event I am not satisfied on the evidence 
that he was an employee. 

He acknowledges that when he and Mr Turibaka 
discussed the matter initially and agreement was reached 
they shook hands and Mr Turibaka immediately referred 
to him as "partner". Although the Applicant says that 
was a term of endearment rather than an indication of his 
status I am not sure that that was so, particularly in view 
of the fact that the Applicant acknowledges that the 
discussions between them, amongst other things, led to 
agreement that he was to receive a share of the profits. 
Furthermore, the Applicant acknowledges that when he 
was taken to the offices of the principal contractor, 
Costain-Pearson Bridge, he was introduced by Mr 
Turibaka as his partner. That is corroborated by a letter 
of 13 December 1985 from that contractor to the 
Respondent company referring to the Respondent and 
the Applicant as being in partnership. That, of course, 
does not mean that they were in partnership, but it is 
indicative of the fact that the Respondent did introduce 
the Applicant as his partner in the way in which he alleges 
was the case. 

As already indicated I have reservations about the 
Applicant's evidence that wages were ever discussed in 
respect of himself. I do not believe that they were. 
Rather, as I have said, I think he assumed that he would 
be treated in the same way as other individuals. I accept 
his evidence that he would not, in the normal course of 
events, go and work in the north west without some 
regular source of income but that, of course, does not 
necessarily make him an employee or, for that matter, 
not a partner. It could have been that he would receive 
regular instalments against his partnership entitlement to 
a share in the profits as, in fact, the Respondent alleges. 

The evidence is that he did receive, at irregular 
intervals, lump sum payments, all in rounded off figures. 
The Applicant says these sums included wages rounded 
off with payments for his expenses. On his own evidence 
he only occasionally indicated to Mr Turibaka the hours 

he worked. For the reasons already stated, I simply do 
not accept that the reason for this was that Mr Turibaka 
could infer from the hours worked by the others what the 
hours were that the Applicant worked. The fact that he 
did not put in a regular claim for wages, as he did for the 
others, leads me to believe that the arrangement might 
not have been what he now suggests it is. 

Furthermore, the instalments paid to him were not 
paid to him as an individual but rather to his firm 
Mario's Concrete. He has given evidence that, prior to 
taking on this work for the Respondent, he was carrying 
on business as a subcontractor in Kalgoorlie and that he 
is currently carrying on business as a subcontractor and 
that might suggest that he was always to carry on that 
business. 

The Applicant says too that it is strange that there is no 
written document to evidence a partnership. He says in 
this respect that he is a sensible businessman, experienced 
in these matters and that if he had wanted a partnership 
he would have had a document signed by himself and the 
Respondent. The Respondent answers that they were 
good and close friends and trusted each other. My 
suspicion is that that is what really happened. 

Further the Applicant on his own admission 
acknowledges that no tax was taken from the money he 
received. Rather, he completed a Prescribed Payments 
form under the Income Tax Act and that form, of 
course, is directed towards an independent contractual 
relationship rather than that of an employee. 

The evidence is also that no provision was made for 
workers' compensation or holidays. Those factors might 
suggest that he was not an employee. Finally, the 
evidence is that he was very much left to his own devices 
on the job. He was in the north west on his own. It 
appears that he alone had the expertise to carry out and 
supervise the work in question and that too might suggest 
that he was something other than an employee. 

That becomes even more the case when it is recognised 
that the Applicant is claiming reimbursement for the 
supply and use of his tools in the form of hire charges. 
That is not altogether consistent with an employee 
relationship but rather with the relationship of an 
independent contract. 

Overall, I am simply not satisfied on the balance of 
probabilities that the Applicant was an employee. He 
carries the onus to satisfy the Commission on balance 
that he was an employee and thus has standing to bring 
the claim he brings. For the reasons given, I am not satis- 
fied that he was an employee. I say, as an aside, even if he 
was an employee as he would claim, on his evidence the 
indications are that the basis of his remuneration was to 
be a share of the profits. Since the evidence is that there 
was no profit made as a result it might be that even if I 
were satisfied, which I am not, that the Applicant was an 
employee, his claim would fail on that ground also. 
However, I wish, before formally dismissing the applica- 
tion as I am bound to do, to indicate that I in no way 
make a judgment as to the liability or otherwise of the 
Respondent to remunerate the Applicant in respect of 
the venture which has given rise to this claim. It is simply 
that I am not satisfied that the Applicant was an 
employee and so able to bring the claim within the 
Commission's jurisdiction. If it be that the Applicant 
wishes to take his claim to another court which has 
jurisdiction, that is a matter for him, not for the 
Commission. 

For the reasons announced, in my view the claim 
should be dismissed and so it will be. 

Mr M. Pecek appeared in person. 
Mr T.O. Coyle appeared for the Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 564 of 1986. 

Between Mario Pecek, Applicant and Turabaka 
Nominees Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant Mr M. Pecek in person 
and Mr T.O. Coyle (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
orders — 

That the application be and is hereby dismissed. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 908 of 1986. 

Between Stuart Francis Perry, Applicant and Newbolt 
Holdings trading as Lindau Ford, Respondent. 

Before Commissioner S.A. Kennedy. 
The 19th day of February 1987. 

Mrs A.J. Perry appeared on behalf of the Applicant. 
Mr A. Chilvers (of Counsel) appeared on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant claims that he has been unfairly 
dismissed by the respondent and seeks an order for 
compensation. He also claims that he has not been 
allowed due benefits under his contract of service with 
the respondent. The respondent denies all claims. 

Mr Perry claims he is due entitlements totalling $2 358 
made up of three items. One is a claim for $148 being the 
total of deductions by the employer from his remunera- 
tion as a result of changes to federal taxation legislation 
which led to the imposition of a "fringe benefit tax". In 
brief the applicant submitted that it had been a condition 
of his employment that he be supplied with a motor 
vehicle and that it was the employer's responsibility to 
bear the cost of the subsequent imposition of a tax levied 
on such a benefit. The employer contended that in the 
circumstances it was unreasonable of Mr Perry to object 
to the deduction of the taxation from his weekly 
payments. 

Such taxation is levied on the employer. In this 
instance it came into effect after the contract of employ- 
ment between Mr Perry and the respondent commenced. 
It was an agreed term of that contract that the 
respondent supply the applicant with a car. There is no 
evidence of any agreed variation in that condition during 
the term of the contract of employment prior to such 
deductions being made. Indeed, it appears the method of 
dealing with the taxation was still in dispute at the time of 
Mr Perry's dismissal. In my view the facts are such to 
establish Mr Perry has not received all of a due 
entitlement. It follows that that part of his application 
succeeds. However it does not succeed to the extent he 
claims. 

Mr Perry's claim in this respect is for a total of $140. 
But a copy of the applicant's pay record which was 
submitted by him as an exhibit shows only five such 
deductions of $24.00. Of these only four relate to 
deductions from wages which Mr Perry, or a person 
authorised by him, have signed as receiving. There is 
nothing else before the Commission which substantiates 
a further claim in this regard. 

The applicant claims he has not received the sum of 
$210 , it being part of a housing subsidy due him. 

The evidence is that it was an agreed term of the 
contract at its outset that the respondent subsidise the 
applicant's accommodation costs to the extent of $60.00 
per week. The evidence is that some weeks after the 
applicant commenced working for the respondent the 
parties discussed increasing the subsidy by $15.00 per 
week. The applicant was then living in a hotel. The 
respondent claims that the question of an increase in the 
subsidy was in the context that the applicant had 
informed the employer that his family would be moving 
to Port Hedland. The increase in subsidy was to be 
allowed to the applicant after that had occurred. Mr 
Perry's claim relates to the period from the discussion 
about the increase to the point where he moved from the 
hotel and, with his family, into a house and the increase 
was in fact paid. 

In my view the applicant has not established the 
entitlement claimed is due. 

A general comment is added in this instance in regard 
to entitlements under any contract of employment. 
During the proceedings it came to the Commission's 
attention that a sum of money totalling $1 534.32 and 
apparently designated by the respondent as being for 
payment of wages in lieu of notice, "commissions for 
July" and termination pay, may have been withheld, on 
legal advice, from the applicant by the respondent 
pending the applicant giving a commitment in writing 
that he forego any further or other claims against the 
respondent and a principal of it, Mr Lindau. 

These items do not form part of the applicant's claim. 
Nor is there evidence before the Commission to establish 
that they involved due entitlements, whether under an 
award or under a contract of employment which is not 
the subject of an award or order and thereby open to a 
claim pursuant to section 29 (b) (ii) of the Act. Therefore 
there is no finding here and the matters are not the 
subject of the order emanating from these proceedings. 
But the Commission as a matter of course takes the view 
that any withholding of due entitlements from an 
employee in order to effectively deprive, or attempt to 
deprive, such employee of rights the legislature has seen 
fit to confer would be a very serious breach. 

As compensation for what he claims as unfair 
dismissal Mr Perry seeks an order from the Commission 
that the respondent pay him the sum of $12 000. 

The applicant claims that he was dismissed for 
notifying the respondent that he would not accept that 
any deduction, other than due taxation, could be made 
from his remuneration each week. The respondent 
claims he was dismissed for improperly withholding from 
the respondent a sum of money, it being payment by a 
Mrs Whyllie for a motor vehicle purchased by her 
through the agency of the applicant. 

Mr Perry was dismissed by Mr Lindau for the 
respondent on 7 August 1986. On that day the applicant 
claims he tendered a document to the respondent which 
stated he was not authorising any deductions, other than 
taxation, from his pay. The respondent admits receiving 
a document in those general terms from Mr Perry but 
does not acknowledge that it contained a proviso 
regarding taxation. 

The evidence is that on receipt of the document, Mr 
Lindau dismissed Mr Perry without notice. The 
document was, in Mr Lindau's words, "the last straw" 
but the respondent claims it was not the most important 
reason for the dismissal. The respondent submitted that 
the principal reason was the discovery that Mr Perry had 
not immediately put into the respondent's possession a 
sum of money paid directly to him in his capacity as 
salesman for the respondent. The applicant acknowleges 
that this occurred but denies there was anything 
improper in this action and claims that he was simply 
acting in accordance with the customer's wishes at the 
time. 
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I have no doubt that the respondent considered the 
applicant's action as a serious breach of his contract. The 
evidence is that it was immediately reported to the police. 
Further, I accept that it was only on the request of the 
police that the applicant was not dismissed forthwith by 
the respondent and continued in its employment pending 
the enquiries into the matter by the police. 

Having regard for all before the Commission in this 
matter, I have concluded that in taking the action he did 
with regard to the moneys received from Mrs Whyllie 
without, it appears, informing the respondent at any 
stage, Mr Perry was not carrying out his duties as an 
employee. Further, I have concluded that the respondent 
would have been justified in dismissing the applicant as a 
result. 

In all the circumstances I do not consider that the time 
between the discovery of this situation and the dismissal 
is of great significance. Nor do I consider the results of 
the police enquiries to be of significance. I am satisfied 
that by 7 August 1986 the respondent had sufficient 
grounds to terminate its contract of employment with the 
applicant and I am not convinced that the applicant's 
dismissal was such as to warrant a declaration that it was 
unfair. 

An order reflecting the foregoing will now issue 
subject to any speaking to the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 908 of 1986. 

Between Stuart Francis Perry, Applicant and Newbolt 
Holdings trading as Lindau Ford, Respondent. 

Order. 
HAVING heard Mrs A.J. Perry on behalf of the appli- 
cant and Mr A. Chilvers (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

1. That the respondent pay to the applicant the 
sum of $96.00 within 14 days of the date of this 
order. 

2. That all other claims in the application be 
dismissed. 

Dated at Perth this 23rd day of February 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Noel George Phaure 
and 

Chamberlain John Deere Pty Ltd. 
(No. 130 of 1986.) 

METAL TRADES (GENERAL) AWARD 1966. 

Spraypainter Farming Machinery 

COMMISSIONER KENNEDY. 
Perth 30th day of April 1987 

Contract of employment — Breach of non-award term 
claimed in retrenchment — Implied term of 
economic efficacy — Due consideration of term not 
given by employer — Compensation ordered. 

Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant claims his contract of employment 
was unfairly terminated by the Respondent. The 
Respondent denies the claim. 

67 W.A.I.G. 

Certain facts are agreed between the parties. The 
Applicant commenced employment with the Respondent 
on 29 May 1974. Initially he was employed as an 
assembler. Later he was employed as a spraypainter. In 
December 1980 Mr Phaure was injured in the course of 
his employment and subsequently claimed 
compensation. 

This claim was settled between the parties on 27 May 
1983. The terms of settlement included a lump sum 
payment of $10 000 by the Respondent to the Applicant 
plus payments by the Respondent of certain of the 
Applicant's costs in the matter and a letter from the 
Respondent to the Applicant setting out certain under- 
takings. A copy of that letter was before the Commission 
(Exhibit 2). Dated 23 May 1983, it is addressed to the 
solicitors acting for the Applicant and is from the 
solicitors representing the Respondent. That part which 
is relevant to these proceedings is as follows: 

. . . We also confirm that as far as your client's 
future employment with our client is concerned he 
will be treated in the same way as other employees. 

An initialled addendum to this sentence states: 
This of course means that any disability he has 

will be favourably considered. 
The evidence is that the addendum was added because 

of a reluctance by the Applicant to accept settlement on 
the basis of the previous sentence without further 
substantiation. 

The Applicant resumed work for the Respondent after 
these terms of settlement were reached. He was employed 
in the tractor assembly section with the same classifica- 
tion as had applied before he was injured and iwth a rate 
of payment appropriate to that classification. On 20 
December 1986 the Applicant along with a number of 
other employees, was retrenched. 

The Applicant claims that the termination of his 
contract of employment was unfair on two main 
grounds. One is that the Respondent did not adopt the 
principle of "last on, first off" in this instance whereas it 
had on previous occasions. The other is that in termina- 
ting the Applicant's contract of employment in the 
manner that it did, the Respondent breached its under- 
taking as recorded in Exhibit 2. 

The Respondent claims that in terminating Mr 
Phaure's contract of employment at the time it did, it 
was simply exercising its managerial prerogative and that 
in this exercise the Applicant was treated fairly. Mr 
Cooke for the Respondent acknowledged that the 
principle of "last on, first off" was broadly followed by 
the Respondent in 1982 and 1983 when it began a major 
restructuring of its operations but, he submitted, from 
1983 on the company policy became the retention of only 
those workers whose range of skills could be fully utilised 
and the Applicant did not fit into this category: 

Whilst Mr Phaure (had) been fortunate in being 
able to remain employed with the company for some 
2 '/z years when he was unable to carry out the full 
range of duties ... it does not detract or take away 
from the employer's right in a redundancy situation 
to make redundant workers who cannot perform the 
full range of duties within their classification. 

There is no question that the Respondent had the right 
at any stage to terminate its contract of employment with 
the Applicant. But the fundamental questions to be 
answered in this instance was whether or not the 
Respondent had due regard for the terms of its contract 
with the Applicant in effecting that dismissal and 
whether such resulting termination was fair in all the 
circumstances. 

It is clear from the evidence that the Applicant's 
employment was covered by the Metal Trades (General) 
Award 1966. It is equally clear that the terms and 
conditions of employment established between the 
parties at the time of the settlement of the Applicant's 
workers' compensation claim in 1983 also applied. 

The evidence is that the Applicant's dismissal was in 
conformity with the provisions in the relevant award and 
that his retrenchment "package" was decided and paid 
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out on the same basis as applied to all other employees 
retrenched at the same time. It may be noted that the 
Applicant does not question the result of the decision of 
the Respondent in this respect but Mr Sutherland's 
argument is that the Respondent breached the terms as 
set down in the 1983 agreement in making that detision. 
The Respondent's view as put by Mr Cooke in submis- 
sions and in evidence was that these terms were not 
breached in that to treat Mr Phaure other than as it did 
with regard to his retrenchment would have been to have 
given him preferential treatment in relation to other 
employees. 

In essence, the difference between the parties in this 
matter is one of interpretation of the addendum to that 
agreement. 

According to the Applicant, the plain and ordinary 
meaning should apply and an examination of the facts 
would establish a breach by the Respondent. 

According to the evidence of the personal superinten- 
dent for the Respondent the addendum was simply to 
clarify the foregoing term in the agreement and was to be 
interpreted as a commitment: 

that this company would offer Mr Phaure all 
those positive aspects that the company offered all 
its other employees; that is, being able to work with 
a disability — continue to work with some form of 
disability. 

That is, that it was simply reiteration of the 
Respondent's rehabilitation policy so far as employees 
injured at work were concerned. This policy, accofding 
to the personnel superintendent, was designed to enable 
such employees to return to work but on a basis in which 
due regard was had by management for any disabilities. 
In Mr Phaure's case this involved continuing his 
classification as spraypainter while modifying the duties 
required of him so as to take account of his disabilities. 

After considering all before me I have concluded that 
the proper approach in this matter is to apply the usual 
canons of interpretation. 

In my view, there is no ambiguity in the sentence which 
states: 

We also confirm that as far as your client's future 
employment with our client is concerned he will be 
treated in the same way as other employees. 

On any plain and ordinary reading this means that on 
resumption of work the Applicant could expect no more 
and no less than any other employee. In my view it is 
reasonable to interpret from this that on his return to 
work the Applicant would receive all due entitlements 
relevant to his classification and would be expected to 
perform all due services relevant to that classification. 
There is no express qualification of the term 
"employees". Nor, in my view are there any grounds to 
imply any qualification of it. 

To the foregoing quoted term then must be added the 
addendum which states: 

This of course means that any disability he has 
will be favourably considered. 

In my view the plain and ordinary meaning of this 
sentence in the context of the previous sentence must be 
that throughout Mr Phaure's employment by the 
Respondent his disabilities would be taken into account 
by the Respondent, in a manner advantageous to him in 
relation to other employees to the point where to all 
intents and purposes his employment was on an equal 
footing with those employees. Again, there is no reason 
to imply any qualification of the term "employees". 

The evidence is that from the time of his return to work 
in 1983 to the time that the decision was taken to retrench 
Mr Phaure the Applicant did, without exception, receive 
favourable consideration of his disabilities in the work 
environment. The question is whether the fact of his 
disability continued to be "favourably considered" at 
the time of the decision to retrench him. 

However, before dealing with the circumstances of Mr 
Phaure's retrenchment, I make clear that I have had 
regard for what I consider may be implied int o the terms 
of Mr Phaure's employment to the effect that the 
Respondent's 1983 commitment was subjectto the test of 
reasonableness or efficacy in relation to the Respondent 
company's functioning in the market place. Put simply, 
the 1983 commitment cannot be interpreted as one for 
which the employer was liable at all costs and at all times 
to the total exclusion of all other considerations which 
the employer might reasonably have, such as economic 
viability. 

In my view the first question which must be answered 
in relation to Mr Phaure's retrenchment was whether the 
1983 commitment was given due consideration in the 
decision. The evidence is that it was given no considera- 
tion and that the fact of his disability was the reason why 
he was amongst the first group to be retrenched from 
that section of the company's operations. It is this failure 
to give any consideration to the terms of the 1983 
commitment in arriving at its decision to retrench Mr 
Phaure which establishes the breach by the Respondent. 

In his application as filed Mr Phaure sought reinstate- 
ment. I note that the Respondent is not adverse to re- 
employment of the Applicant in the future, subject to its 
needs, but having regard for the passage of time and the 
current structure and functioning of the Respondent's 
operation, I am satisfied that an order for reinstatement 
is not appropriate. 

Mr Sutherland asked the Commission to establish a 
level of compensation which took account of the 
principle of last on, first off and the fact that it was not 
until July 1986 that further retrenchments of spray- 
painters occurred. This, he suggested, would be an 
appropriate measure for compensation in lieu of wages 
the Applicant could reasonably have expected to earn. 
Alternatively he suggested a sum equivalent to two 
weeks' pay for every year of service. 

But I have concluded that any attempt to find a 
measure for the level of compensation on those grounds 
involves significant conjecture, in the economic circum- 
stances, as to what could have reasonably constituted 
"favourable" had the terms of the 1983 agreement been 
given due consideration. 

And, I believe, it is necessary to have regard for other 
factors such as the efforts by the Applicant, if any, to 
seek employment elsewhere. 

Thus, while I have concluded that the breach by the 
employer was such as to warrant some compensation to 
the Applicant, I have had regard for all before the 
Commission in this matter and the charge under section 
26 of the Act. Subject to any speaking to the minutes 
required an order will now issue that the sum of $2 000 be 
paid by the Respondent to the Applicant. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 130 of 1986. 

Between Noel George Phaure, Applicant and Chamber- 
lain John Deere Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J.A. Sutherland (of Counsel) on 
behalf of the Applicant and Mr P. J. Cooke on behalf of 
the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Respondent pays to the Applicant the 
sum of $2 000 within 21 days of the date of this 
Order. 

Dated at Perth this 5th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Yvette Pinkerton 
and 

Rank Xerox (Australia) Pty Ltd. 
No. 1342 of 1986. 

NO AWARD. 

Production Assistant Printing Industry 

COMMISSIONER G.L. FIELDING. 
Perth 24th day of March 1987 

Termination of employment — unfair dismissal — 
employee discipline — warning — employee 
inefficiency — dismissed. 

(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is quite a simple matter. It 
is an application brought by the Applicant pursuant to 
section 29 (b) of the Industrial Relations Act, claiming to 
have been unfairly dismissed from her employment. In 
the end it turns principally on questions of fact and as to 
those I am left in no doubt. 

At all material times the Applicant was a production 
assistant employed by the Respondent from October 
1984 until on or about 7 January 1987 although, as I 
understand it, she was initially engaged as a receptionist. 
It is also fair to say that although she was duly paid up to 
7 January 1987, she finished in the work place on 31 
December 1986. 

She says that her dismissal resulted from collusion on 
the part of the Respondent's manager and supervisor at 
its Leederville office. To use her words, she was 
"discriminated against". She says that that discrimina- 
tion took the form of her not being asked by the super- 
visor to do overtime, of not being given the same oppor- 
tunity as others to use a photocopying machine for which 
she claims she was adequately qualified, of not being 
invited by the supervisor to lunch with her when the 
supervisor invited other members of staff to join her, and 
finally, that the supervisor would not speak to her any 
more than she had to in the work place. 

The Applicant says too, in effect, that the manager did 
not really keep a proper eye on the office; that he only 
took the word of the supervisor and that he, in collabora- 
tion with the supervisor and some other members of the 
staff, acted in concert to get rid of her. 

To some extent her story is supported by her mother 
who for some time also worked for the Respondent. She 
was at one stage the Applicant's supervisor. Against that 
evidence, the Respondent has called the supervisor, one 
Gaitens, who denied that she discriminated against the 
Applicant. She said that the Applicant was lacking in her 
attitude towards the job, that she did not perform it as 
quickly as she could, nor as quickly as others, and for 
that reason was not invited to do overtime. She says she 
did not invite the Applicant to lunch because she did not 
see why she should have to mix her private life with work. 
Much the same might be said of the allegation about the 
failure to speak to her at the work place anymore than 
was necessary. 

For my own part I am bound to say, having heard all 
of those three witnesses, it is not difficult to see why there 
were problems in the workplace and I have not the 
slightest doubt that the problems existed. I thought all 
three of those witnesses fairly unconvincing. They each 
spoke in generalities and vagaries and I do not find 
myself able to attach much to what any of them have had 
to say. In particular, 1 do not accept the Applicant's 
assertion that her removal of certain parts from a file 
towards the end of her employment was done merely as a 
cleaning up exercise rather than in spite. In light of the 
evidence, I find that too hard to accept. 

The most credible witness in this whole affair, as far as 
I am concerned was the last witness, Cooke, the 
Respondent's office manager. I was impressed by what I 
thought to be his frankness and openness and perhaps 
more than that, his sensitivity to the issues. Having 
observed him closely throughout the proceedings, I have 
not the slightest doubt that what he said was correct. I do 
not believe he has concocted his story for the 
Respondent's benefit. Indeed, he left me with the 
impression that he made a very sincere and genuine 
attempt to resolve what was a very real problem in the 
small office which the Respondent ran at Leederville. 

That is to some extent evident from the memorandum 
he wrote to the Applicant some month or so before she 
was finally dismissed, saying — 

We have discussed your involvement on several 
occasions in the past and it disappoints me greatly 
that the situation has only deteriorated. 

I can no longer afford the luxury of waiting for 
things to improve or further counselling sessions. 
The rest of the staff are having their enjoyment of 
the job compromised and I have no doubt that it will 
be extremely difficult for me to achieve my goals for 
the branch if the current problems continue. 

I accept his evidence that when he first came to the 
Leederville office in early October of 1986, or there- 
abouts, he interviewed each of the members of staff 
separately to see what their attitude was to the job and 
what they thought of the workplace. I accept his evidence 
that the Applicant then told him that she found the work 
somewhat boring. Moreover, I accept his evidence that 
the other members of the staff told him that the Appli- 
cant did not fit in to the office as a member of the team. 
Later, when he discussed the matter with her again, the 
evidence is that he discussed the matter with her on at 
least four occasions prior to her dismissal, the Applicant 
suggested an alternative venue to her continued employ- 
ment and ways in which the running of the office might 
be changed. He, for sound reasons, did not find either 
solution satisfactory which of course is his right as it is 
with every manager. 

I am not convinced that the Applicant was discrimina- 
ted against. Rather, I think the position was that she was 
to some extent her own enemy. Clearly, she considered 
some aspects of her job boring and I suspect her attitude 
left something to be desired as the Respondent claims. I 
think she took the Respondent's failure to make the 
adjustments she wanted as a denial of a perceived right as 
an employee but that is simply not the case. In the final 
analysis the working arrangements are for the employer 
and if the Applicant did not like that, her remedy was to 
leave rather than to complain, under the head of 
discrimination, that she was not being given her own 
way. 

The evidence is, as I have said, that the Respondent's 
manager, on a number of occasions, spoke to the 
Applicant, and for good reason. It is obvious that one 
cannot maintain a small office with discord in the 
workplace. In light of what the Respondent's manager 
was told both by the Applicant and by other members of 
staff and from what he observed himself, it is not 
surprising that he took the action he did. Indeed it 
seemed almost inevitable. He did not act hastily and I am 
satisfied, was reluctant to dismiss the Applicant. Perhaps 
he suffered from being too kind and delaying for too 
long that which, in my view, was almost inevitable. 

In cases of this nature the Applicant carries the onus of 
showing that the contractual right to terminate a contract 
of employment was exercised unfairly or, as the courts 
have more lately said, whether the right was abused. For 
the reasons I have outlined I am a long way short of being 
so satisfied. In the circumstances, not being satisfied that 
the dismissal was unfair, it remains only to order that the 
application be dismissed. So be it. 
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The Applicant appeared in person. 
Mr A.D. Wilson (of Counsel) appeared on behalf of 

the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1342 of 1986. 

Between Yvette Pinkerton, Applicant and Rank Xerox 
(Australia) Pty Ltd, Respondent. 

Order. 
HAVING heard Miss Y. Pinkerton in person and Mr 
A.D. Wilson (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Application be dismissed. 

Dated at Perth this 25th day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Marisa Poeta 
and 

Davey Real Estate. 
(No. 795 of 1986.) 

CLERKS (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

NO. 14 OF 1972. 

Receptionist Real Estate 

COMMISSIONER KENNEDY 
Perth 4th day of May 1987 

Contract of employment — Terms — Over award com- 
ponent claimed — Entitlement not established —• 
Dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant claims that she has not been allowed 
by the Respondent a benefit, not being a benefit under an 
award or order, to which she is entitled under her 
contract of service. The Respondent denies any entitle- 
ments are due to the Applicant. 

The Applicant commenced employment as a recep- 
tionist with the Respondent on 6 February 1984. The 
contract ended on 6 June 1986. The Applicant's schedule 
as filed claims that she is due the sum of $482.61, that 
being arrears in the agreed rates for Saturday work 
established at the commencement of her employment. 
The hours worked on Saturdays by the Applicant during 
her contract of employment with the Respondent were 
part of her ordinary hours and were between the hours of 
9.00 a.m. and 12 noon. 

The Applicant's employment was covered by an award 
of this Commission, the Clerks (Commercial, Social and 
Professional Services) Award No. 14 of 1972. Clause 
7.—Hours, subclause (3) (a) of that award, which 
applied at the relevant time, provides that: 

Any work performed as part of the ordinary 
weekly hours of duty on a Saturday before 12 noon 
shall be paid for at the rate of time and a quarter. 

Ms Poeta submitted that, by agreement with her 
employer at the outset of her contract of employment, 
the rate to be paid to her for work on Saturday was time 
and a half, i.e. 25 per cent of the ordinary rate over and 

above the rate for Saturday work prescribed in the 
award. She submitted as evidence of this agreement a 
copy of a letter from the Respondent to her at the 
commencement of her employment and dated 6 
February 1984 which, inter alia, states the remuneration 
she was to receive upon taking up the post of 
receptionist. The relevant portion of the document 
states: 

. . . Your salary will be reviewed after six months 
however in the meantime the award rates are 
payable which currently is $141.42 per week, plus 
Saturday morning rates of $10.50. 

The rate of $10.50 for Saturday work was greater than 
the award provision of time and a quarter based on 
ordinary rates and was, in fact, within a few cents of a 
sum equivalent to time and one half of the ordinary rates 
then applying. 

In evidence Ms Poeta acknowledged that she could not 
recall the principal of the Respondent company, Mr 
M.R.B. Davey, making any express reference to an over 
award payment for Saturday work at the times she was 
interviewed for the position but that she assumed that the 
fact that she was paid $10.50 for such work on 
commencement, with adjustments to it over the next 22 
months equivalent to a provision of payment for 
Saturday work at the rate of time and one half of her 
ordinary rate, established such rate as an agreed term of 
her initial contract. 

The Applicant acknowledges that she received the due 
award rate for Saturday work but she claims that, from a 
point some 22 months after the commencement of her 
employment to the termination of her contract, the 
Respondent did not pay her the agreed over award 
component for such work. 

The Applicant also submitted that in the course of her 
employment she sought information from another 
employee who, it appears, was responsible for drawing 
up the various pay packets and who advised her that the 
rate for her work on Saturdays was calculated at time and 
a half of the ordinary rate. There was no corroborating 
evidence but I believe nothing turns on this point in any 
event. 

The Respondent's submissions and evidence on the 
question of the claim that it was an agreed term that 
Saturday work be paid at an over award rate may be 
briefly stated as follows. 

First, the onus was on the Applicant to establish her 
claim that it was agreed between the parties that the rate 
of VA times the ordinary rate applied to any work 
performed by her on Saturdays. 

Second, that there was no evidence that such a rate was 
struck between the parties at the time the employment 
contract was entered into and that an over award 
component was contrary to the employer's policy at the 
outset of a contract of employment. 

Third, that any common sense reading of the relevant 
terms of the Respondent's letter of 6 February 1984 
would lead to the conclusion that it was the intention of 
the employer to pay award rates for the Saturday work as 
well as the week day work, and it could not be implied 
merely from the figure of $10.50 that it was agreed 
between the parties that Saturday work was to be at the 
rate of time and one half of the ordinary award rate. 

Fourth, the most probable explanation of the figure 
$10.50 cited in the 6 February 1984 letter and any 
subsequent payments to the Applicant over and beyond 
the prescribed award rate for her Saturday work was an 
initial error of the pay clerk which was not corrected. 

The crux of this question is whether the Applicant has 
established on the balance of probabilities that it was a 
term of her contract of employment that she was entitled 
to the rate she claims for work performed by her on 
Saturday. 

Having regard for all before me I have concluded that 
she has not established such an entitlement is due. 
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In my view the interpretation of the remuneration term 
in the 6 February 1984 letter put forward by the 
Respondent is the most probable. 

In reaching this conclusion I have had regard for the 
evidence of Mr Davey as to the initial interviews and to 
other evidence that when, some time after the contract of 
employment was entered into, the Respondent offered 
the Applicant an over award benefit of $7.00 per week on 
her ordinary wages, such offer being accepted and duly 
met by the Respondent, the benefit became an express 
term of the contract. 

I have no doubt as to the sincerity of the Applicant's 
interpretation of the 6 February 1984 letter and the 
subsequent remuneration. However, it is enough at this 
point to state that she has not sufficiently established that 
interpretation to give rise to an entitlement pursuant to 
section 29 (b) (ii) of the Act. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 795 of 1986. 

Between Marisa Poeta, Applicant and Davey Real Estate 
Respondent. 

Order. 
HAVING heard the Applicant on her own behalf and Mr 
D.M. Jones on behalf of the Respondent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 612 of 1986. 

An application pursuant to section 29 (b) of the Industrial 
Relations Act 1979 between Coralie Gay Pratt, 
Applicant and Peter Colrain, Victor Parker and 
Porteous Pty Ltd as trustee for the Jandan Unit 
Trust, all of 40 Churchill Avenue Subiaco WA, 
trading as Flash Food Canteens, Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 3rd day of December 1986. 

Mr A.M. Dzieciol on behalf of the Applicant. 
Mr P.K. Walton on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: In this matter Miss Coralie 
Gay Pratt claims that she was unfairly dismissed from 
her employment as a van driver by Flash Food Canteens 
and she seeks an order for compensatory payments 
against this Company. Originally the compensation 
claimed by Miss Pratt included an amount in considera- 
tion of money deducted from her wages as payment for 
shortages in sales revenue measured against the value of 
stock taken out for sale from her van. At the close of pro- 
ceedings on 20 November, it was admitted on Miss 
Pratt's behalf that she was responsible for cash shortages 
and apparently the amount is $698.77. Accordingly, her 
claim for compensation has been simplified somewhat 
and limited to an amount of $1 200. 

Notwithstanding the admission on Miss Pratt's behalf, 
I remain enjoined by the statute to determine the matter 
before me according to the requirements of section 26; 
and with this fact in mind, I make a general observation 
about the practice of employees being responsible for 
cash shortages occurring during their employment. 

Employers have rights at common law to summarily 
dismiss incompetent and negligent employees so as to 
avoid financial damage to their businesses. Of course, in 
disputed dismissal cases involving incompetence or 
negligence the burden of proof falls on employers and in 
cases of negligence not every example of guilty employee 
will justify summary dismissal, but the fact remains that 
summary dismissal is the appropriate legal self help 
remedy available to them. Moreover, businesses are 
financial risk ventures and the risks involved are 
ordinarily and properly carried by business owners, not 
by employees. Given that businesses are protected by 
summary dismissal laws it is, in my opinion, an 
unreasonable and inequitable proposition that 
businesses be allowed to shift financial risks associated 
with trading onto employees, thus obtaining failsafe 
financial operations through terms in contracts of 
employment. 

I note that the Company in this case pays its van 
drivers a weekly wage of $214.50. I compare this wage 
with the Commission's minimum weekly wage ($206.90) 
and the responsibilities undertaken by drivers as revealed 
in the evidence before me; I note the ordinary hours of 
work and the fact that drivers are required to use their 
leisure time to complete various parts of their paper 
work; I note that the Company suspends employees 
without payment of wages as punishment for those who 
do not observe company rules; and I note the testimony 
concerning overcharging of customers by van drivers to 
provide a cash pool for themselves to cover shortages 
when they arise. I have no hesitation in saying that the 
circumstances of employment prevailing in this 
Company provide powerful grounds in support of my 
general observations on what I have described as an 
unreasonable and inequitable arrangement. 

On the subject of suspending employees without 
payment of wages, I was referred to the decision of the 
New South Wales Industrial Commission (Cantor, 
Ferguson and DeBaun JJ) in Hutchinson's Case 1948 AR 
(NSW) 818. That case involved employees who were 
guilty of misconduct justifying dismissal; but rather than 
dismissing these employees the Company followed an 
established practice and suspended them without pay. In 
their reasons for decision the Commission observed:— 

It was said on behalf of the Company in justifi- 
cation of its action in suspending the employees for 
Friday and Monday, that on occasions in the past 
when conduct justifying dismissal had occurred the 
employees concerned had not been dismissed but 
merely suspended as being a milder course. It does 
not seem to us however, that the acceptance of this 
action by individual employees or even by their 
union in the past, establishes a usage or practice of 
general application which is to be read with the 
award, so as to establish an indefinite right of 
suspension not provided for by the award. 

In the present case, no award is involved, but this fact 
is really beside the point. At common law an employer 
has no power to suspend an employee without payment 
of wages; and before I could accept that the Company in 
this case was able to suspend its employees, the Company 
would have to show that its power to do so arose from an 
implied term in each employee's contract of service. Mr 
Monteleone said that the subject of suspensions had been 
raised at a meeting between management and drivers, 
where drivers had been told "that suspensions would 
come into force if the drivers did not complete their work 
or follow the policies and procedures of the Company". 
He went on to say that it was hoped that "by suspending 
someone for a week, they would during that week give 
time and thought to their position if they wanted to 
continue ... to do the job according to the Company 
rules and procedures". However, there is nothing what- 
soever in Mr Monteleone's testimony to establish that 
any driver, Miss Pratt included, accepted that suspension 
without pay was a term in their contracts of service; nor 
did his testimony suggest to me that such a term was 
"reasonable or equitable", or that it "goes without 
saying" (65 WAIG 2039 at 2040). 
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My impression is that suspension without pay is a 
device used by the Company to help consolidate an 
arrangement through which the financial risk associated 
with sales remains fixed on the Company's employees. 

It is an important part of the Company's case against 
Miss Pratt that she was advised by letter dated 21 
November 1985, that she was likely to be suspended. 
However, I conclude that there was no implied term in 
her contract of service with the Company that would 
allow suspension; and insofar as the information con- 
tained in the letter may be said to support the Company's 
case, I reject it as having no probative value on the 
question of unfair dismissal. 

I have considered the evidence concerning the claim of 
unfair dismissal in this case with my unfavourable 
impression of the Company's employment policy 
foremost in mind. I have decided that where there is 
conflict in the testimony I should give the benefit of 
doubt to Miss Pratt. I am also satisfied that Miss Pratt's 
dismissal was unfair because it was summarily executed 
and wrongful. Much of the testimony against her 
concerned her performance prior to her dismissal in 
December 1985, but she returned to work following this 
dismissal after an absence of only one day's duration. 
Her transgressions prior to her dismissal were condoned; 
and so far as the testimony against her was intended to 
show that her conduct or performance after her return 
was cause for taking her pre-December record into 
account as part of the justification for her dismissal in 
April 1986, it failed to do so. Furthermore, Mr Ogg's 
testimony, especially with regard for his cross 
examination, does not establish conduct or performance 
by Miss Pratt between December 1985 and April 1986 
that would justify her summary dismissal. 

In my opinion the Company has not discharged the 
burden of proof in this case. In consideration of all the 
circumstances, I believe compensation of $1 200 is fair 
and reasonable. 

An order will issue in the form of minutes requiring the 
Company to pay $1 200 to Miss Pratt. Counsel are 
requested to advise me if they wish to speak to these 
minutes. If speaking to these minutes is not required the 
proposed order will operate from today's date. 

3 December 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 612 of 1986. 

Between Coralie Gay Pratt, Applicant and Peter Colrain, 
Victor Parker and Porteous Pty Ltd as trustee for 
Jandan Unit Trust, all of 40 Churchill Avenue 
Subiaco WA, trading as Flash Food Canteens, 
Respondent. 

Order. 
HAVING heard Mr A.M. Dzieciol (of Counsel) on 
behalf of Coralie Gay Pratt and Mr P.K. Walton (of 
Counsel) on behalf of Flash Food Canteens, I the 
undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred upon me by the Industrial Relations 
Act 1979, do hereby order — 

That Peter Colrain, Victor Parker and Porteous 
Pty Ltd as trustee for the Jandan Unit Trust, all of 
40 Churchill Avenue Subiaco WA, trading as Flash 
Food Canteens pay Coralie Gay Pratt the sum of 
$1 200. 

Dated at Perth this 3rd day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

54421—8 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) unfair dismissal claim. 

Debbie Robin 
and 

Rottnest Lodge Resort. 
Application No. 1079 of 1986. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS AWARD — 1979. 

Waitress Catering Industry 

COMMISSIONER J.A. NEGUS. 
Perth 23rd day of March 1987 

Termination of employment — unfair dismissal — 
inadequate warning — unfair employment practices 
— compensation ordered. 

THE COMMISSIONER: By this application, brought 
pursuant to section 29 (b) (i) of the Industrial Relations 
Act 1979, Ms Debbie Robin seeks compensation for her 
alleged unfair dismissal from the position of waitress at 
the Rottnest Lodge Resort. The respondent employer 
opposes the claim. 

The applicant commenced employment on 12 
September 1986 as a full-time waitress for a nett wage of 
about $220 per week. She worked a combination of 
straight and split eight hour shifts. She claims to be an 
experienced waitress and produced a reference in glowing 
terms from the Chateau Regency hotel in Christchurch, 
New Zealand to support that claim. She also produced a 
letter from a workmate at Rottnest to support her 
assertions about the conditions under which they worked 
at the Rottnest Lodge. 

Ms Robin says that Mr and Mrs Tew took over the 
management of the Lodge a short time after she was 
employed. In retrospect, following her dismissal, she has 
taken the view that Mrs Tew made unreasonable 
demands on her staff. They were expected to start 10 
minutes early on every shift and late finishes were 
common. On one notable occasion, when Mr Tew might 
have helped out but did not, Ms Robin was left with a 
trainee waitress in her care and had to run the whole 
restaurant for the evening. There was no cashier and no 
maitre d'; chaos ensued and Mr Tew turned up to help 
two hours after a telephoned request for assistance. 

On 18 October, Ms Robin overslept and a messenger 
was sent to waken her. She said that she arrived at work 
before 8.00 a.m. and after 10 minutes or so was 
summoned to Mrs Tew's presence. She was "sacked on 
the spot" and eventually received a final payment of 
$326.42 which included one day's pay in lieu of notice 
and payment for the day on which she was dismissed. It 
seems that accommodation and some meals were 
provided by the employer as part of the conditions of 
employment. Ms Robin went to the lodge for lunch on 
the day of the dismissal but was refused a meal and told 
to keep off the property. She was permitted to occupy 
her room for four days until she made alternative 
arrangements on the grounds that her final payment was 
not available from the Perth office for some little while. 

Ms Robin argues that the unfairness of her dismissal 
relates to the lack of any warning or counselling or a 
second chance being given for this first timekeeping 
offence. She says that early starts and late finishes along 
with the performance of duties related to higher classifi- 
cations should balance the ledger somewhat. She claims 
too that other employees were late on several occasions 
and were merely scolded. She believes a fair compensa- 
tion would be the payment of some $600 to $800 because 
she was out of work for three to four weeks before 
finding a full-time position at the Rottnest Restaurant. 

Under cross examination, the applicant admitted to 
somewhat different circumstances regarding the period 
of unemployment and the efforts made to mitigate her 
position. She in fact left the island for a week's break. 
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She agreed that casual part-time work was almost 
immediately available to her at the Geordie Bay Store but 
she wished to continue working in her chosen vocation in 
a full-time capacity. With that in mind she felt she should 
not start a part-time position and then leave in a few days 
for the job she preferred. It turns out that she 
commenced some part-time work at the restaurant on 31 
October, becoming a full-time worker on 20 December. 

Mrs Tew had a different view of the facts from that of 
the applicant. Ms Robin was at least 45 minutes late on 
the morning of her dismissa, according to Mrs Tew. Her 
attitude had been off hand and unrepentant. When she 
came in she said "Good afternoon, everyone. How are 
we — busy this morning?" (Transcript p. 11). Later in 
the morning when the guests were all attended to, Mrs 
Tew sat down for breakfast, called for Ms Robin and 
dismissed her summarily. She said that Ms Robin was 
obviously suffering badly from a hangover and she 
indicated to her that she had two previous warnings 
about her attitude and she was being dismissed on 
account of that and her lateness. 

Mrs Tew's version was clarified with further questions 
and a slightly different picture emerged. It seems that all 
staff were assembled when Mr and Mrs Tew took over 
the management of the Lodge and the employers' 
requirements and expectations were made clear to them. 
This included the "professional" requirement to report 
10 minutes early for work on each shift. There was a two 
week trial period after which Mrs Tew called another 
meeting and told all staff they were quite satisfactory and 
would stay on while they performed according to 
management rules. The services of four workers were 
dispensed with during that period. It turns out that the 
warnings regarding Ms Robin's attitude to a particular 
guest and the cleanliness of her uniform occurred during 
that trial period (Transcript p. 10b). Apparently she must 
have offered satisfactory explanations or shown 
improvement because she was in the group whose 
services were retained. 

At the hearing Ms Robin explained her attitude to the 
customer whom Mrs Tew said had complained and 
indicated her general philosophy of service which was to 
be polite and courteous while maintaining some reserve. 
She had felt uncomfortable serving to a table at which Mr 
and Mrs Tew were sitting. In her view one speaks when 
spoken to, one is polite but one is not paid to entertain 
the guests. Mrs Tew, on the other hand, said that she 
required waitresses to smile and be happy and to enter 
into conversations with all the guests. Ms Robin said that 
the uniforms were well worn and in need of replacement, 
making them quite difficult to keep in good condition. 

On the question of the alleged hangover which was 
apparently an important factor in Mrs Tew's decision on 
the applicant's future it turns out that the matter was not 
raised with Ms Robin at the time. The applicant says that 
she had indeed had a late night but was quite able to 
perform her duties and only later that day did she 
develop a headache, perhaps through the stress of being 
summarily dismissed. 

I have considered carefully all of the information and 
submissions put before me by Ms Robin and Mrs Tew at 
the hearing and my own impression of them during the 
proceedings. It is quite clear and agreed by the parties 
that there was a clash of personality involved. The 
reference from the manager of the Chateau Regency in 
Christchurch indicates that for four years Ms Robin was 
a waitress of considerable expertise and she performed to 
her employer's complete satisfaction. It may well be that 
the personnel management skills involved in that 
situation were somewhat different to those displayed by 
Mrs Tew. 

I gained a distinct impression that Ms Robin pro- 
ceeded with this application because she felt that her 
reputation had suffered through what she saw as unjust 
treatment and she was indignant. 

It is well established in this jurisdiction that an 
employee has a right to remain in employment which 
right is concomitant with the employer's right to 

terminate the contract. It is also well established that 
summary dismissal is a penalty reserved for a misconduct 
of such gravity that it strikes at an essential element of the 
contract of service. By contemporary standards of 
industrial fairness a first instance of lateness should 
result at worst in a final warning being issued. It is my 
finding that in all the circumstances of this dispute, Ms 
Robin was indeed unfairly dismissed from her employ- 
ment. I reject the respondent's submissions regarding 
earlier warnings about attitude and cleanliness. Those 
matters were raised during a two week period when all 
employees were under threat of dismissal and the 
applicant was advised that she had successfully survived 
that shakedown period. 

In assessing an appropriate compensation to be 
awarded I have again considered all of the circumstances 
drawn to my attention including the availability of some 
work almost immediately and the fact that Ms Robin was 
permitted to occupy her quarters for a few days. In my 
view an amount of $200 is just and adequate compen- 
sation on this occasion and an order will now issue to 
reflect this decision. 

Ms D. Robin appeared on her own behalf. 
Mrs P. Tew appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1079 of 1986. 

Between Debbie Robin, Applicant and Rottnest Lodge 
Resort, Respondent. 

Order. 
HAVING heard Ms D. Robin on her own behalf and Mrs 
P. Tew on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

1. The applicant was unfairly dismissed from her 
employment as a full-time waitress at the Rottnest 
Lodge Resort on 18 October 1986. 

2. The respondent is to pay the applicant an 
amount of $200 as compensation within 21 days of 
the date of this order. 

Dated at Perth this 30th day of March 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1259 of 1986. 

Between John Rudd, Applicant and Davis Sales 
Training, Respondent. 

Order. 
THERE being no appearance by the Applicant and 
having heard Ms P. Bowen-Davis on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Claim of unfair dismissal. 

Martin Spiers Russell 
and 

MRSA Earthmoving Pty Ltd. 
(No. 989 of 1986.) 

GOLD MINING CONSOLIDATED AWARD 1980. 

Driller Mining 

COMMISSIONER KENNEDY. 
Perth Istdayof May 1987 

Termination of employment — Unfair dismissal — 
summary dismissal — employee refused to work •— 
claimed working conditions unsafe — previous 
queries by him re safety not attended to — 
Commission found dismissal unfair — compensa- 
tion ordered. 

Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. Mr Martin Spiers Russell claims he was unfairly 
dismissed from his position as a driller by the 
Respondent, MRSA Earthmoving Pty Ltd. He seeks an 
order for reinstatement from the Commission or, in lieu, 
an order for compensation. The Respondent denies the 
dismissal was unfair. 

The Applicant commenced his employment with the 
Respondent on 13 September 1986. His employment was 
covered by an award of this Commission, the Gold 
Mining Consolidated Award 1980. He was dismissed 
without notice on 1 October 1986. There was no payment 
in lieu of notice at the time of dismissal. The Applicant 
filed this application on 3 October 1986 and the 
declaration of service filed by the Applicant states that it 
was served on the Respondent by way of a registered 
letter dated the same day. A sum equivalent to one 
week's ordinary wages was paid into the Applicant's 
bank account by the Respondent on 6 October 1986. 

Mr Cooke for the Respondent submitted that the 
dismissal was not of a summary nature because:^— 

it was impractical for the Company to have 
moneys on site to pay to Mr Russell on the date of 
his termination. It was for that reason and no other 
reason that there was not an immediate payment 
made. It was (at) all times nothing more or less than 
a dismissal under the terms of the contract of service 
of the award and we do not seek to make it in any 
way a summary dismissal for misconduct or any 
other reason. It was, in our view, simply a dismissal 
under the terms of the Gold Mining Award. 

But the facts are otherwise. The Applicant was 
dismissed on one day and a sum of money was paid into 
his bank account some days after the dismissal. There is 
no term in the Gold Mining Consolidated Award 1980 
which so provides. The essential characteristic of a 
summary dismissal is its instant nature. I agree with 
Salmon C. that it cannot be converted to something else 
simply by the payment of a sum of money, of whatever 
amount, at some later date (64 WAIG 1838). 

In its Statement of Answers filed in the Commission 
the Respondent, through its site manager at the 
Horseshoe Lights minesite Mr Ian Sharpe, who dis- 
missed the Applicant, summarised its position as 
follows:— 

Mr Russell was dismissed for his refusal to charge 
holes drilled and (for) walking off the job by 
requesting to be taken back to camp. This was made 
clear in the presence of Mr J. Christie. 

For a driller of Russell's supposed experience, his 
work while at Horseshoe Lights left a lot to be 
desired. His patterns were rarely measured and set 
out accurately and the shift previous to his last, the 

air track drill, was left parked on the bull hose, 
requiring the crane to lift it off at the start of the day 
shift. On another occasion the shotfirer informed 
me that he had to stop him drilling into the highwall 
batter (Sketch B) on the second row from the pre- 
split line, instead of drilling at 10 degrees to the 
direction of blast, he was drilling at 10 degrees 
towards the pre-split line. 

Russell had drilled and charged as part of his 
normal duties for the three weeks he was employed 
by MRSA without voicing any objections to work 
practices at Horseshoe Lights. He is in possession of 
a WA Restricted Quarry Manager's Certificate, and 
by this qualification, should be competent to charge 
blast. 

The issue of the Applicant's standard of work was not 
pursued by the Respondent at the hearing of this matter 
and it forms no part of my consideration. 

There is no question that the Applicant is qualified to 
perform, and is experienced in, both drilling and 
charging. He does not dispute that on the day in question 
he refused to charge holes which he had drilled despite 
the fact that he had undertaken such work previously. 
But he denies that his refusal was because he was 
employed as a driller and not as a shotfirer. 

The Applicant claims that his dismissal was a conse- 
quence of his protesting about a number of practices in 
the drilling and blasting operations which he considered 
unsafe. 

According to Mr Russell he refused to drill holes 
within six metres of an existing charged hole on the 
grounds that it contravened mining regulations and in 
the context of a number of other matters of safety which 
he had previously raised with personnel on site, including 
his foreman or leading hand but to which there had been 
no responses and that his dismissal was a reaction to 
these legitimate actions by him. 

This application originally came before the Commis- 
sion as currently constituted by way of a conference 
convened pursuant to section 32 of the Industrial 
Relations Act 1979. During that conference the 
Applicant's agent, Mr B.C. O'Malley, advised the 
Commission and the Respondent's representative, Mr 1. 
Sharpe, that he was prepared to enter into further 
discussions with the Respondent, and would travel to 
Kalgoorlie to do so if the Respondent would enter into 
such discussions. The conference was adjourned to 
enable such avenues to be pursued. Mr O'Malley 
subsequently advised the Commission that no settlement 
had been reached and the matter was listed for hearing. 

The Respondents in this matter, MRSA Earthmoving 
Pty Ltd, are subcontractors to Barrack Mine Manage- 
ment on the Horseshoe Lights gold-mine, an open cut 
mine located approximately 150 kilometres north of 
Meekatharra. Approximately 42 persons were employed 
on the site by the Respondent at the time of the hearing. 

The Applicant's claims regarding the safety of various 
work practices on the site of the Horseshoe Lights gold- 
mine were detailed in a statement attached to his applica- 
tions as filed. The Applicant, who presented his own 
case, gave evidence on these and was subject to cross- 
examination on them. I found him to be a forthright, 
credible witness. Mr Russell stated in evidence that he 
raised these issues with his immediate supervisors. No 
such supervisors were called as witnesses by the 
Respondent and the Applicant's claims in this respect 
were not refuted at all. However, Mr Cooke for the 
Respondent argued that Mr Russell's actions in this 
respect were inadequate. He claimed that if Mr Russell 
had raised safety issues with his immediate supervisors 
and had gotten no response it was his responsibility to 
take the matter to the site manager. But the site manager, 
who was the only witness for the Respondent, gave 
evidence which endorsed the Applicant's approach. It is 
worth noting at this point that the Applicant appears to 
have been on night shift whereas the site manager worked 
day shifts. 
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There is nothing before the Commission to establish 
what, if any, action was taken as a result of any com- 
plaints about safety. One incident however, the detail of 
which is not contested by the Respondent, bears mention 
in the light of subsequent events. 

On 28 September 1986, Mr Russell who was rostered 
on night shift was under instructions to drill the ore 
body. On arrival at the area he found that the shot had 
been tied in and detonators hooked up. Subsequently, at 
about 7.00 p.m., an electrical storm began and he left the 
area to report the situation to his leading hand, at the site 
office. According to Mr Russell, and this was not refuted 
by the Respondent, the leading hand took no action and 
gave no directions. The Applicant then returned to the 
site, removed the detonators from the shot by cutting the 
trunkcord and placed the detonators on the explosives 
truck. 

In its answering statement the Respondent had this to 
say about the particular incident: 

The blast pattern referred to was inadvertently 
left in this situation by the acting shotfirer, due to a 
late cancellation of the shot and change of priorities 
in dirt required for night shift, however the shot was 
left cordoned off with flagging tape and warning 
signs placed. Not realising the shotfirer had time to 
tie in the shot as well as the other shots scheduled for 
the day he failed to inform me the shot was tied in 
with DRC's when I cancelled it. Mr Russell, on this 
occasion, showed the responsibility of any employee 
to make safe a potentially dangerous situation. This 
incident was not reported to (the site manager) until 
the morning of Russell's dismissal. 

In evidence Mr Sharpe said he would have done what 
Mr Russell did in the circumstances. There is no 
explanation before the Commission as to why the site 
manager only became aware of this incident some three 
days after the event; that is, on the morning the 
Applicant was dismissed. Nor is there anything before 
me to establish whether the site manager was aware of 
this incident at the time he dismissed the Applicant or 
whether he only learnt of it later that day. 

In any event the circumstances are such to support Mr 
Russell's claims that legitimate safety issues raised by him 
with his supervisors were not attended to and were not 
subsequently duly reported. 

Mr Russell was dismissed at approximately 8.30 a.m. 
on 1 October 1986 following events involving him and 
the supervisor during the previous night shift. According 
to Mr Russell he drilled and charged holes as directed up 
until 10.30 p.m. but then questioned the safety of further 
drilling and charging in the light of his belief that the 
pattern and practice was in contravention of the Mining 
Regulations and that the position of lighting and the 
proximity of turning trucks made his continuation of 
work as directed more hazardous. It was in this context, 
he claims, that he refused to continue the work. 

According to Mr Sharpe, he had been informed by Mr 
Christie who was the supervisor on that shift that Mr 
Russell "refused to drill and charge his holes and 
requested to be taken back to camp". Mr Sharpe says he 
then investigated and verified this account: "I made sure 
of the facts. I asked (Mr Christie) over again and made 
sure of the facts and then approached Mr Russell". 
These enquiries apparently took place at 8.15 a.m. on 1 
October 1986. Within 15 minutes, it appears, Mr 
Russell's services were terminated notwithstanding that, 
on the evidence of Mr Sharpe, Mr Russell raised the 
question that the pattern of drilling and charging he was 
being directed to perform was in contravention of mining 
regulations. 

Mr Cooke for the Respondent tendered a document to 
the Commission as evidence of conditions operative on 
the Horseshoe Lights site in relation to mining 
regulations. The document which appears to be a copy of 
a letter from the Acting Regional Mining Engineer of the 
Department of Mines, Western Australia to the 
Registered Manager of the Horseshoe Lights Gold Pty 

Ltd is dated 31 December 1986, that is nearly three 
months after the Applicant's dismissal. The letter 
states:— 

I refer to you letter dated 17 December 1986 
seeking exemption from Regulation 7.25 (2) (b) and 
7.27 (6). 

Be advised that exemption is granted but is 
subject to the following condition:— 

1. No hole shall be drilled or a machine or vehicle 
operated or repaired closer than three metres from 
any hole which is being charged or has been charged 
with explosives in the Horseshoe Lights open cut. 

2. As stated in your letter all holes will be drilled 
on a staggered pattern of three metres and will be 
vertical. This exemption will remain in force only 
while this method of drilling continues. 

Regulation 7.25 (2) (b) of the Mines Regulation Act 
Regulations 1976 as reprinted in the Government Gazette 
of Western Australian No. 67 dated 14 September 1984 
read in conjunction with Regulation 7.25 (1) states:— 

7.25 (1) Drilling shall not be carried out in any 
face or bench in a quarry until it has been examined 
for misfires. 

(2) Except when — 
(a) ... 
(b) otherwise approved in writing by the 

Senior Inspector, a drill hole shall not be 
drilled in any quarry bench or face so that 
any portion of it shall be closer than six 
metres to a hole containing explosive or 
blasting agent. 

Regulation 7.27 (6) states:— 
A rockdrill, shovel, machine or vehicle shall not 

be operated, driven or repaired within a distance of 
six metres from any hole which is being charged for 
blasting on the same quarry bench. 

In cross-examination, Mr Sharpe acknowledged that 
the pattern of drilling being used by the Respondent at 
the time of the hearing was the same as that being used at 
the time of the Applicant's dismissal i.e. — a three by 
two metre pattern as per Sketch A submitted by the 
Applicant and attached to his application. That is, the 
pattern being used was not that pattern set down in the 
Regulations nor that set down in the letter of 31 
December 1986. 

Having regard for all before me I have concluded that 
the Applicant was dismissed for drawing to the attention 
of the appropriate personnel, in a manner appropriate to 
the circumstances, various legitimate issues with regard 
to safety. 

As has been observed in previous decisions in this 
jurisdiction where there has been a finding of unfair 
dismissal the natural remedy is an order for reinstate- 
ment. That remedy was sought expeditiously by the 
Applicant. It was rejected by the Respondent. As a result 
he had to pursue employment elsewhere. His search was 
not limited to Western Australia. In the event he found 
employment in New South Wales after a period of nine 
weeks unemployment. 

During the proceedings the Applicant stated that his 
preferred remedy was re-employment by the Respondent 
in a supervisory capacity commensurate with his skills 
and qualifications at some point after 31 May when his 
current contract ends. However that was not an option 
taken up by the Respondent. While noting that the 
Applicant's qualifications and experience are extensive, 
in view of the fact that the position sought by the 
Applicant is a supervisory one, while the position from 
which he was dismissed was not, I am not prepared to so 
order. - 

Having regard for all before me including the type of 
work and the industry, I have concluded that the 
Respondent should pay the Applicant a sum equivalent 
to the wages he would have earned had he not been 
unfairly dismissed plus the costs of his return air fare 
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from New South Wales and the loss of wages resulting 
from his two days absence from work in order to attend 
the hearing of this matter. 

The Applicant appeared in person. 
Mr P. J. Cooke appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 989 of 1986. 

Between Martin Spiers Russell, Applicant and MRSA 
Earthmoving Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant in person and Mr P.J. 
Cooke on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby — 

1. Declares that Mr Martin Spiers Russell was 
unfairly dismissed by the Respondent on 1 October 
1986. 

2. Orders that the Respondent pay to the 
Applicant the sum of $7 420 less due taxation and 
costs totalling $1 058 within 14 days of the date of 
this order. 

Dated at Perth this 1st day of May 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Mark Lindsay Sedgwick 
and 

Onaps Pty Ltd. 
(No. 1220 of 1986.) 

NON-AWARD. 

Technician Entertainment 

COMMISSIONER KENNEDY. 
Perth 29th day of April 1987 

Contract of employment — Claim due benefit of work 
denied by termination contrary to contract — 
Commission found for Applicant — Compensation 
ordered. 

Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant claims he has not been allowed a 
due benefit under his contract of employment with the 
Respondent. The Respondent denies the claim. 

The Applicant, Mr Mark Sedgwick, claims he has not 
been allowed to work out the total two weeks of notice of 
termination of the contract of employment, that two 
weeks being an agreed term of notice between the parties. 
According to Mr Sedgwick the Respondent summarily 
terminated his service after one week of his period of 
notice had been completed. He seeks an order from the 
Commission that he be paid one week's wages in lieu of 
the remaining week of employment. 

The Respondent claims that at the time the Applicant 
gave two weeks notice it was agreed between the parties 
that if the Respondent found a suitable replacement in 
the meantime that period of notice would be reduced to 
one week. 

This matter originally came before the Commission as 
constituted by way of a conference convened pursuant to 
section 32 of the Act. There was no appearance by or on 
behalf of the Respondent at the appointed time and the 
matter was listed for hearing and determination. 

In the Applicant's statement of particulars as filed, he 
claims he commenced employment with the Respondent 
on 5 September 1986 as a technician at the rate of $250.65 
nett per week. The Respondent is in the entertainment 
industry. On 31 October 1986 the Applicant was 
informed by way of a letter from Reif Spano for the 
Respondent that his services were no longer required. 
The Applicant claims that as a result he was deprived of 
the one week of notice he was to serve out by previous 
agreement with the Respondent and he seeks an order 
from the Commission for payment of a week's wages in 
lieu. 

There was no agreed term of notice between the parties 
at the outset of the contract of employment. Mr 
Sedgwick gave evidence that on 24 October 1986 he 
informed Mr Spano for the Respondent that he was 
giving two weeks notice to take effect on 7 November 
1986, but that after discussions it was agreed between the 
parties that the date of termination of the contract would 
be 10 November 1986 to suit the convenience of the 
Respondent's entertainment booking in Darwin. 
According to Mr Sedgwick this agreed date of termina- 
tion was reiterated twice in discussions between the 
parties in ensuing days. But early in November a further 
discussion between the parties to the effect that the 
Respondent no longer required the Applicant's services 
in Darwin led to agreement that the contract of 
employment would end on 7 November 1986. 

Mr Sedgwick's version of events was not refuted by the 
Respondent at the hearing of this matter. Accordingly, I 
find that it was an agreed term of the contract of employ- 
ment that it terminate on 7 November 1986 and that by 
dismissing the Applicant on 31 October 1986 the 
Respondent thereby deprived him of a due entitlement 
under the contract. 

Having regard for all before me, I have concluded that 
the Respondent should pay the Applicant the sum of 
$250.65 being equivalent to one week's wages nett. An 
order to that effect will now issue subject to any speaking 
to the minutes required. 

The Applicant appeared on his own behalf. 
Mrs M.G. Spano appeared on behalf of the 

Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1220 of 1986. 

Between Mark Lindsay Sedgwick, Applicant and Onaps 
Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant on his own behalf and 
Mrs M.G. Spano on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay the Applicant the sum 
of $250.65 within 14 days of the date of this Order. 

Dated at Perth this 29th day of April 1987. 

(Sgd.) S A. KENNEDY, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 217 of 1987. 

Between Ronald John Shannon, Applicant and DTX 
Australia Limited, Respondent. 

Order. 
HAVING heard Mr R.J. Shannon on his own behalf 
and Mr P. Cassidy on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the Respondent is to pay to the Applicant 
the sum of $2 791.13 in full and final settlement of 
the matter and within 21 days of the date herein. 

Dated at Perth this 4th day of May 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1264 of 1986. 

Between Andrew Martin Sharpe, Applicant and 
Australasian Paint Maintenance Systems, 
Respondent. 

Order. 
HAVING heard Mr A.M. Sharpe on behalf of himself 
and Mrs K. Fountain on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That Australasian Paint Maintenance Systems 
pay Andrew Martin Sharpe the sum of $1 238.46 for 
outstanding wages. 

Dated at Perth this 5th day of May 1987. 

O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 131 of 1987. 

Between Phillip James Sinclair, Applicant and 
Kelmscott Hardware, Respondent. 

Order. 
HAVING heard Mr Phillip James Sinclair representing 
himself and Mr P. J. Cooke on behalf of the Respondent, 
I the undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred on me by the Industrial Relations Act 
1979 do hereby order — 

That the application be dismissed. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 812 of 1986. 

Between Francis James Slade, Applicant and Graham 
Hart Holdings Pty Ltd, Respondent. 

Before Commissioner S.A. Kennedy. 
The 13th day of March 1987. 

Mr G.C. Baldock (of Counsel) appeared on behalf of 
the Applicant. 

Mr B.D. Williams appeared on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This application is brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant claims that his contract of employ- 
ment with the Respondent was unfairly terminated and 
that he has not been allowed by the Respondent due 
contractual entitlements. He seeks an order from the 
Commission that the Respondent pay him compensation 
and the sum of the claimed entitlements. The 
Respondent denies that the Applicant's dismissal was 
unfair and denies that any entitlements are due. 

The Applicant's claim as lodged was for compensation 
and entitlements totalling $4 021. This total had four 
components — salary for the period 18 April 1986 to 22 
May 1986 ($1 507.60); payment in lieu of the salary for 
the period 23 May 1986 to 30 June 1986 when the 
Applicant's notice of termination of the contract of 
employment was due to take effect ($1 684); payment in 
lieu of the petrol which would have been provided for his 
private use for the period from 22 May 1986 to 30 June 
1986 ($165); and payment for pro rata annual leave 
($665). 

At the outset of proceedings in this matter counsel for 
the Applicant sought the leave of the Commission to vary 
the claim as lodged and to add two items. The variations 
sought were to the first two items listed in the foregoing 
which would thereby become salary for the period 1 May 
1986 to 21 May 1986 ($917.80); payment in lieu of salary 
for the period 22 May 1986 to 30 June 1986 ($1 748.20). 
These variations were allowed. One addition sought was 
a claim for payment of salary for a two week period in 
November 1985 when the Applicant undertook work for 
the Respondent. The other was for damages of $2 000 
arising from an alleged failure by the Respondent to 
fulfill its contractual obligations to the Applicant with 
regard to a calf rearing project to be undertaken on the 
property, Culburra Downs. The Respondent opposed 
these additions. 

Having heard from both parties on the matter and 
having regard for all before the Commission, including 
the exchange of further particulars between the parties 
after the conference held pursuant to section 32 of the 
Act before the Commission as currently constituted, I 
concluded that only that additional claim pertaining to 
the calf rearing project should be allowed. 

Mr Slade was employed by Graham Hart Holdings Pty 
Ltd as the manager of its farming property, Culburra 
Downs, in the Waroona District. The usual and main 
activities of this farm have been and were at the relevant 
time the rearing of beef cattle for the production of baby 
beef, and also sheep for the production of wool and 
meat. 

The Respondent company has seven equal share- 
holders, all being members of the one family. It was the 
practice during the Applicant's period of employment 
for some or most of these shareholders and other 
members of the extended family to undertake various 
farming activities on Culburra Downs on weekends. The 
Applicant's principal point of contact with the 
Respondent throughout was with one of the share- 
holders, Mr Richard Hart. It was a contact duly 
established at the point of engagement. 
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The terms and conditions of the contract were matters 
discussed between the Applicant and Mr Graham Hart 
and his son, Mr Richard Hart, for the Respondent at a 
meeting at Welshpool in October 1985. Prior to that 
some discussions over the telephone about the possibility 
of employment had taken place between Mr Richard 
Hart and the Applicant, who was then based in the 
Albury-Wodonga region. 

It was agreed between the parties that the terms of 
employment included benefits to the Applicant of a 
salary of $16 (XX) per annum, a 10 per cent bonus based 
on the nett farm profits, the use of a telephone free of 
charge, meat for his own consumption, petrol free of 
charge for his personal use and for use in his capacity as 
farm manager, a house which was to be repainted 
internally prior to his taking up residence, and four 
weeks' annual leave. 

The Applicant claims there were other and additional 
terms. These were that the hours to be worked per week 
were 40 with no payment for overtime; that the house 
was to be renovated as well as painted; that the carpets in 
the house were to be cleaned or replaced; that new blinds 
and an electric stove were to be installed; that all plant 
and equipment on the farm was to be made available to 
the Applicant in good working condition, with the 
Applicant to be responsible as far as possible for its 
maintenance thereafter; that a Toyota FJ45 four wheel 
drive vehicle was to be provided on the same basis; that 
"Normal holiday, sick leave, etc provisions" were to 
apply and that the bonus of 10 per cent of the nett farm 
profit was to be paid for each year of employment. The 
Applicant also claims that it was a condition of his 
employment that the parties undertake a calf rearing 
project. This last will be dealt with subsequently. 

The Respondent counterclaims that in respect of 
annual leave it was a benefit which was to become due 
after 12 months' continuous service with no provision 
for any pro rata entitlement; that the 10 per cent bonus of 
the nett farm profits was to be calculated on the basis of 
each financial year; and that no hours were stipulated but 
that the position of farm manager was at all times a full- 
time one. All other claims were denied by the 
Respondent. 

The scheme of the calf rearing project which the 
Applicant claims was a contractual entitlement may be 
briefly described. It involved some 20 dairy cows 
belonging to the Applicant's family being placed on 
Culburra Downs. Milk from these cows was to be used to 
feed 200 calves which were to be purchased by the 
Respondent. Prior to marketing the calves were to be fed 
on pasture. The Applicant was to receive 10 per cent of 
the nett profits from the marketing of the reared calves 
with the remainder going to the Respondent. According 
to the Applicant the refusal of the Respondent to comply 
with the terms of the contract of employment in this 
respect effectively denied him the sum of $2 000, that 
being 10 per cent of the expected nett return based on 
prices current at the relevant time. The Respondent 
acknowledges that the calf rearing project was discussed 
prior to the commencement of the contract of employ- 
ment but denies it became a term of that contract. 

I have considered the submissions and evidence of this 
aspect of the claim by both parties at great length. It is 
my conclusion that it is unlikely that the Applicant would 
have accepted the position of farm manager with the 
Respondent unless he believed, after discussions with the 
Respondent, that the calf rearing project would occur. 
However, that does not of itself establish that it was a 
term of the contract of employment or, if it was, that it 
would take place immediately. Nor, in my view, can 
either be implied. 

Given the previous experience of the Respondent with 
such a scheme when, albeit under a previous farm 
manager and with a different feeding approach, half of 
the calves involved died before the scheme reached 
fruition, it is reasonable to conclude that the Respondent 
would have been hesitant to commit itself to the 

expenditure involved by agreeing to it as a term of the 
contract of employment from the outset. It is my view 
that at the point where the contract of employment 
commenced it was highly probable that if the 
Respondent was satisfied as to its viability the calf 
rearing project would proceed in the manner outlined in 
the foregoing, but that is all. And clearly that is 
insufficient to establish it as a due entitlement pursuant 
to section 29 (b) (ii) of the Act. 

And for this part of the claim to succeed pursuant to 
section 29 (b) (i) of the Act — i.e. by way of 
compensation awarded in the event of a finding of unfair 
dismissal, it is my view that it is necessary for the 
Applicant to demonstrate that such compensation was 
warranted by the damage suffered by the Applicant as a 
consequence of such dismissal. But the facts are that the 
abandonment of the calf rearing project by the 
Respondent occurred in January 1986 and the Applicant 
gave notice of termination of the contract of employ- 
ment early in May 1986. Both events preceded the 
Applicant's dismissal. There was no prospect of the calf 
rearing project proceeding in the period between when 
the notice of resignation was given and the date it was to 
take effect. Therefore the contention that the Applicant 
suffered a loss, measured in terms of the calf rearing 
project, as a result of the dismissal has no substance. 

The other aspect of the claim pertaining to section 29 
(b) (ii) of the Act is for a payment equivalent to pro rata 
annual leave. But the reference in the Applicant's further 
particulars to "normal" holiday provisions was not 
taken much further by way of submissions of evidence. 
In my view the Applicant has not established that it was a 
term of his contract of employment that he was entitled 
to annual leave on a pro rata basis. 

It remains to consider the Applicant's claim that he 
was unfairly dismissed. 

A number of facts leading to the dismissal are relevant. 
Early in May 1986 the Applicant gave notice to Mr 
Richard Hart, for the Respondent, that he was 
terminating the contract of employment. It was subse- 
quently agreed between the parties that the contract 
would end on 30 June 1986. The applicant was dismissed 
on 22 May 1986 by way of a letter delivered to him on 
that date. Other events directly relevant to the dismissal 
are considered subsequently. 

The Respondent made a number of allegations in the 
letter of dismissal. These included references to excessive 
use of petrol and of the telephone, inadequate feeding of 
stock and neglect leading to stock deaths and, at least 
implicitly, misuse of stock feed. But the most serious 
allegation was that by working "full-time" for one 
motor vehicle sales company from 10 February 1986 to 2 
May 1986 and for another from 5 May 1986 without the 
knowledge and consent of the Respondent the Applicant 
had been disloyal and, it is implied, this action by the 
Applicant accounts at least to some degree for the other 
situations of which the letter complains. 

There is no evidence which establishes that the Appli- 
cant was working elsewhere on a full-time basis during 
the period of his contract of employment with the 
Respondent. However, that does not dispose of the issue 
of external employment entirely because the Applicant 
acknowledged that he was employed part-time as a 
motor vehicle salesman by an employer other than the 
Respondent during his contract of employment with the 
Respondent. 

According to the Applicant the total number of hours 
he worked in this other employment was limited to the 
period 10 February 1986 to 2 May 1986, and was only 
undertaken by the Applicant in the belief that Mr 
Richard Hart had condoned it. This last point, according 
to the Applicant, was in the context of Mr Richard 
Hart's embarrassment about the vetoing of the calf 
rearing project by other shareholders in the Respondent 
company a mere three weeks after the Applicant 
commenced working for the Respondent. 
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The Applicant acknowledged that he did not tell any 
member of the Hart family, including Mr Richard Hart 
of the details of this other employment but he claimed 
this was due to the express preference of Mr Richard 
Hart. 

Mr Slade gave evidence that his work with the motor 
vehicle sales company, which was located at Mandurah, 
was only performed when his farm duties permitted; that 
it never exceeded five hours on any one day including 
travelling time; that at no stage did he work on five days 
in any one week; that the hours in which he did this work 
were in the middle of the day when his farming duties for 
the morning were completed and his afternoon/evening 
farm duties were yet to begin; that he did not leave the 
farm at all if it appeared a cow was to begin calving, or he 
may be needed; that his son Byron competently acted as 
overseer in his absence; that the Applicant was always in 
a position to return to the farm in the event of an unfore- 
seen need arising in his absence; and that responsibility 
for animal husbandry on Culburra Downs was at all 
times effectively and conscientiously carried out by him 
notwithstanding his other employment. 

Mr Slade's evidence regarding the second motor 
vehicle sales company was that though he was "on the 
books" from 5 May 1986, this was a technical detail 
related to a franchise contract and he had not actually 
done any work for this company prior to his dismissal on 
22 May 1986. 

In his evidence Mr Richard Hart denied that any 
authority, implicit or otherwise, was given at any stage by 
the Respondent to Mr Slade to look for or undertake any 
other employment, including part-time employment, 
during his engagement as farm manager and that the first 
knowledge he had of it, other than suspicions raised with 
him by other members of the Hart family, was on 15 May 
1986. 

Having regard for all before me I have concluded that 
the question of whether the Applicant's actions in 
securing part-time external employment constituted 
misconduct is a proper one in these proceedings. At this 
point it should be made clear that the question is not 
whether the Applicant had a right to undertake another 
contract of employment whilst engaged by the 
Respondent. The question is whether, in all the circum- 
stances, the Applicant's action in undertaking another 
contract of employment whilst engaged by the 
Respondent was such that it struck at the heart of his 
contract with the Respondent. 

And I have concluded that that question alone is the 
crux of the matter for the following main reasons. 

First, some of the Respondent's complaints in the 
letter of dismissal which may have constituted abuse of 
the contract of employment are not substantiated. There 
is insufficient before the Commission to establish that 
the Applicant abused his right to the use of the telephone 
and of petrol. Further, the question as to whether the 
Applicant misused stock feed is not one which the 
Respondent prosecuted with vigour and, in the absence 
of any detail of the terms of the arrangement between the 
Applicant and the Respondent on this matter and other 
circumstances of it, there is no finding here. 

Second, the fact is that though there were stock deaths 
during the Applicant's period of employment, the 
Respondent did not terminate the contract at a relevant 
time. It follows that for the stock deaths to be considered 
in the grounds for summary dismissal it was necessary for 
the Respondent to establish that these deaths or a 
significant number of them were attributable to the 
neglect of his duties by the Applicant as a direct 
consequence of his external employment. In my view that 
connection has not been established. 

I have carefully considered the evidence of the 
Applicant and Mr Richard Hart on the question of 
external employment and all other aspects of the case. 
Both gave their evidence in a forthright, honest manner 
and I was left with the impression that if the management 
of the farm had simply been left to these two individuals, 
this matter would not have come before the Commission. 

It is clear that from its outset the employment relation- 
ship was dogged by suspicion and criticism of some of the 
other shareholders and members of their families. It is 
equally clear that early on in the contract, and partially as 
a consequence of the foregoing, the Applicant was both 
disappointed and disillusioned by the situation in which 
he found himself. The abandonment of the calf rearing 
project so soon after the commencement of his employ- 
ment was one, and undoubtedly a major factor in this 
disillusionment. But these observations do not signifi- 
cantly bear on the basic question in this matter. 

The position of farm manager was always a full-time 
one. It is clear from the evidence that neither the 
Applicant nor the Respondent defined this as a set 
number of hours per week. Indeed, given the industry 
and the type of work entailed, it would have been 
surprising if they had. Equally clearly the type of work 
involved entailed an "on-call" component, particularly 
in relation to calving. In my view, any diminution of the 
Applicant's ability to respond to on-call situations, 
whether actual or potential, was a serious matter which 
the Respondent was entitled to have knowledge of and to 
give consideration to in the light of its contract with the 
Applicant. 

I consider it unlikely that Mr Richard Hart would have 
agreed to the external employment situation as described 
by the Applicant for the period 10 February 1986 to 2 
May 1986 had he known the details. And I consider it 
likely Mr Slade knew this. There are two main reasons 
for this conclusion. The evidence is that the Respondent 
was always opposed to the Applicant's son having any 
mangerial role or responsible position on the farnf and 
this was known to the Applicant. Second, the calving 
season was imminent and, while the parties agreed during 
the proceedings that the Applicant is very skilled in the 
work which may ensue, the application of these skills and 
his expertise in forecasting the calving process were not 
matters established by demonstration at the time the 
Applicant says he raised the general question of external 
employment with Mr Richard Hart. 

Having regard for all before me I have concluded that 
in the circumstances the Applicant had a responsibility to 
detail the external employment to the Respondent. In 
failing to so do he effectively abrogated the 
Respondent's rights in the matter. In my view the 
Applicant's action was sufficient to warrant summary 
dismissal. 

But that is not the end of the matter because it is a fact 
that a summary dismissal of the Applicant by the 
Respondent was not effected appropriately. The 
Respondent allowed the contract of employment to 
remain on foot after discovering the Applicant's 
misconduct. 

Mr Richard Hart's evidence was that he discovered on 
15 May 1986 that the Applicant had employment 
external to his farming duties during the period 10 
February 1986 to 2 May 1986. As a result the Applicant's 
salary for the month of May which, in normal circum- 
stances would have been paid into the Applicant's bank 
account on that day, was not so paid and the Respondent 
decided to terminate the Applicant's employment for 
misconduct. But though salary was withheld, and 
continued to be, the Applicant was not immediately 
dismissed. Mr Richard Hart's evidence is that it was 
intended to "break the news" of his dismissal to the 
Applicant on the evening of Sunday, 18 May 1986 "after 
the workload (of that day) had been completed". But 
this did not eventuate either. The further evidence is that 
on Monday, 19 May 1986, Mr Richard Hart discovered 
that the Applicant had entered into an employment 
relationship with another motor vehicle sales company 
on 5 May 1986. A letter of dismissal dated 19 May 1986 
was drawn up. It was delivered by hand to the Applicant 
on the evening of 22 May 1986 by one of the shareholders 
of Graham Hart Holdings Pty Ltd, Mr David Hart, i.e. 
seven days after the Respondent became aware of the 
Applicant's action in taking external employment. 
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Clearly an employer, not having exercised its right 
under common law to summarily dismiss an employee 
for misconduct at the time when the misconduct justify- 
ing dismissal became known to it, cannot reserve that 
right for future use on the same grounds, and cannot 
thereby abrogate contractual entitlements. It follows 
that the Respondent unfairly dismissed the Applicant in 
this instance. 

The Applicant's claim regarding entitlements is 
threefold. First he claims he is due salary up to the time 
of his dismissal. Second he claims he is due payment 
from the point of his dismissal to 30 June 1986 when his 
resignation would have taken effect. Third he claims he is 
due payment in lieu of the petrol he would have had 
available if the contract had remained on foot to 30 June 
1986. 

The Applicant was paid on the third Thursday of each 
month for that calendar month. The last salary payment 
received by the Applicant was on 18 April 1986. It 
follows that the Applicant received due salary for April 
1986 but received no salary for any part of May. In my 
view he is due salary for that period in May when he was 
employed by the Respondent, i.e. 1 May 1986 — 22 May 
1986. The question then is whether he is due payment in 
lieu of notice for the period claimed or a lesser period or 
at all. 

I accept that it was an agreed term of the contract 
between the parties that notice of one month be given in 
the event of its termination by either party. But it was not 
an agreed term that there be payment in lieu of notice. 
Nor, in my view, does the occupation involved and terms 
such as the on-site residence by the employee allow of 
any implied term of payment in lieu of notice. Similarly, 
I find that there was no contractual entitlement to 
payment of moneys in lieu of the petrol provided under 
the contract of employment. 

It remains to deal with the question of compensation 
for the unfair dismissal of the Applicant. The Applicant 
is effectively claiming compensation by way of a money 
payment expressed in terms of the entitlements he would 
have been due if the contract had continued to 30 June 
1986. 

In considering this question I have had regard for all 
before me, including the fact that the Applicant 
continued to reside in the Respondent's house for a 
period after the dismissal and that he already had alter- 
native full-time employment available to him at the time 
of the dismissal, and have concluded that the 
Respondent should pay the Applicant the salary he 
would have received from the period 23 May 1986 — 31 
May 1986 had he not been dismissed. 

An Order reflecting the foregoing will now issue 
subject to any speaking to the minutes. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 281 of 1987. 

Between Illya Smith, Applicant and Caramel Nominees 
Pty Ltd trading as Pegasus Transport, Respondent. 

Order. 
HAVING heard Mr T.O. Coyle (of Counsel) on behalf 
of the Applicant and Mr M.L. Greenland (of Counsel) 
on behalf of the Respondent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 319 of 1987. 

Between Raymond Smith, Applicant and DTX Australia 
Limited, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now there- 
fore I, the undersigned, before whom the conference was 
held do hereby order — 

1. That the Respondent pay to the Applicant the 
sum of $4 010.15 within 21 days of the date of this 
Order. 

Dated at Perth this 13th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 812 of 1986. 

Between Francis James Slade, Applicant and Graham 
Hart Holdings Pty Ltd, Respondent. 

Order. 
HAVING heard Mr G.C. Baldock (of Counsel) on 
behalf of the applicant and Mr B.D. Williams on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby — 

Orders that the Respondent pay to the Applicant 
the sum of $1 333.33 less due taxation deductions 
within 14 days of the date of this Order. 

Dated at Perth this 19th day of March 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 163 of 1987. 

Between Robert George Snow, Applicant and Jobec Pty 
Ltd, Respondent. 

Order. 
HAVING heard the Applicant Mr R.G. Snow in person 
and Mr R. Davis (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
and by consent, orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 13th day of May 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 57 of 1987. 

Between Ian Stewart, Applicant and Mojo-MDA, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1111 of 1986. 

Between Colin John Sullivan, Applicant and Kaleema 
Home Builders Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now there- 
fore I, the undersigned, before whom the conference was 
held do hereby order — 

1. That the Respondent pay to the Applicant the 
sum of $3 500 within 14 days of the date of this 
Order. 

2. That the Respondent provide the Applicant 
with a formal letter setting out the reasons for the 
termination of his contract of employment within 14 
days of the date of this Order. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 176 of 1987. 

Between Hillary Townsend, Applicant, and Varity Pty 
Ltd trading as Carpet City, Respondent. 

Order. 
HAVING heard the applicant in person and Mr Buckley 
on behalf of the respondent in conference on 6 April 
1987, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

Dated at Perth this 18th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Rosemary Tyndall 
and 

Admiralty Travel Services Pty Ltd. 
(No. 1025 of 1986.) 

NON-AWARD. 

Clerical/Courier/Sales Travel 

COMMISSIONER KENNEDY. 
Perth April 1987 

Contract of employment — Claim for unpaid wages — 
Commission found wages due — Ordered payment. 

Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The Applicant claims she has not received due 
benefits under her contract of employment with the 
Respondent. 

The matter was originally listed for a conference 
pursuant to section 32 of the Act. There being no 
appearance by or on behalf of the Respondent at the 
appointed time, that conference did not proceed and the 
matter was listed for hearing. There was no appearance 
by or on behalf of the Respondent at that hearing which 
was on 31 March 1987. 

The Applicant claims that she is due the sum of 
$1 187.21 being the total nett wages owed her for services 
she performed under her contract of employment with 
the Respondent when that contract ended in April 1985. 

The Applicant, who gave sworn evidence, stated that 
she commenced work with the Respondent on a part- 
time basis in November 1983 at an agreed rate of $5.00 
nett per hour. Her duties included general office work, 
courier work, banking, and sales work on American 
navy ships. 

According to the Applicant, payment of wages by the 
Respondent to her was irregular from the outset and she 
began and continued the practice of submitting monthly 
statements to the Respondent. The detail on each 
monthly statement included the dates worked, the times 
within which the hours were worked, the total hours 
worked on each date, the total payments due at the rate 
of $5.00 nett per hour and total wages, if any, which were 
received by her in each month. The carbon copies of the 
statements from November 1983 through to April 1985 
were before the Commission. 

Having regard for all before me, I am satisfied that a 
contract of employment between the Applicant and the 
Respondent existed and that it was on foot during the 
period claimed by Ms Tyndall. Further, I am satisfied 
that her work was not covered by an award and that in 
the period being claimed for she was an employee 
pursuant to the Industrial Relations Act 1979. 

There is evidence before the Commission that at the 
time of the hearing the Respondent was a duly registered 
Company, with the address of a principal, Suzanne 
Finucane Money, being the same as that cited by the 
Applicant in making this claim. Having regard for all 
before me, I am satisfied that the Respondent is aware of 
the Applicant's claim for unpaid wages. 

I have concluded that the Applicant's claim for wages 
owing at the rate of $5.00 nett per hour should succeed. 
That amount after allowing for sundry deductions for 
items such as telephone calls, which were not part of the 
original claim as filed and served, is $1181.01. An order 
to that effect will now issue subject to any speaking to the 
minutes. 

The applicant appeared in person. 
There was no appearance by or on behalf of the 

Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1025 of 1986. 

Between Rosemary Tyndall, Applicant and Admiralty 
Travel Services Pty Ltd, Respondent. 

Order. 
HAVING heard the Applicant in person and there being 
no appearance by or on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent pay to the Applicant the 
sum of $1 181.01 nett being due wages within seven 
days of the date of this order. 

Dated at Perth this 30th day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 164 of 1986. 

Between Jacobus Van Dijken, Applicant and Bunnings 
(Northern Territory) Pty Ltd, Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 3rd day of March 1987. 

Mr J. Redman (of Counsel) on behalf of the 
Applicant. 

Mr R. Fenbury (of Counsel) on behalf of the 
Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim under section 29 
(b) (i) of the Act. 

In August 1985, Mr Van Dijken was summarily 
dismissed from employment as Branch Manager with 
Bunnings (Northern Territory) Pty Ltd in Darwin, for 
dealings in which he had engaged while employed as 
Trade Manager with Bunnings Building Supplies Pty Ltd 
at O'Connor, the position he held immediately prior to 
his transfer to the Northern Territory. 

Bunnings (Northern Territory) Pty Ltd as a wholly 
owned subsidiary of Bunnings Building Supplies Pty Ltd 
which in turn is part of the corporate group headed by 
Bunnings Limited, formerly known as Bunnings 
Brothers Pty Ltd. 

As a preliminary point the respondent argues that the 
Commission lacks jurisdiction to hear the application 
because at the time of the dismissal Mr Van Dijken 
resided in Darwin and was employed by Bunnings 
(Northern Territory) Pty Ltd, a Company which traded 
solely in the Northern Territory. It is submitted that in 
the absence of the application of the Commonwealth 
Conciliation and Arbitration Act in this case, and as 
there is no legislation comparable to the Industrial 
Relations Act of Western Australia, the relief that Mr 
Van Dijken must seek is through a common law action 
for damages in breach of contract. This action would be 
commenced in the Local Court in the Northern 
Territory. Provision exists under the Local Courts Act 
for an appeal in such a matter. 

The respondent refers to section 23 (3) (d) of the 
Industrial Relations Act 1979, noting that the 
Commission shall not exercise j urisdiction "... if there is 
provision, however expressed, by or under any other Act 
for or in relation to a matter of that kind and there is 
provision, however expressed, by or under that other Act 
for an appeal in the matter of that kind". It is submitted 
that both these requirements are catered for by the Local 
Courts Act of the Northern Territory. The respondent 
concludes that "the Commission cannot regulate this 
dismissal by hearing an application complaining about it, 

because there is provision that was available to the 
applicant, such as is within the definition of section 23 (3) 
(d), that provision being in the Local Courts Act of the 
Northern Territory of Australia, an action that he (the 
applicant) could have commenced in Darwin, or 
elsewhere in the Northern Territory, and sought his 
remedy there" (Transcript p. 7). Furthermore it is 
submitted that the definitions of "industrial matter" and 
"industry" in the Industrial Relations Act 1979, do not 
include any reference of this Act to any other State. The 
"industry" in relation to which the applicant makes his 
claim is an "industrial matter' in an industry being 
carried on in the Northern Territory. 

In responding to argument on the preliminary juris- 
dictional issue the applicant concedes that the work from 
which he was dismissed was carried out in the Northern 
Territory but that the employment relationship was 
established in Western Australia. The applicant was re- 
located at the expense of the employer in Darwin and 
provided with accommodation at minimal cost. 

The applicant refutes the impact of the Local Courts 
Act of the Northern Territory as submitted by the 
respondent, and thereby argues that if the respondent's 
submission was to be accepted, then it would clearly 
mean that this Commission has no jurisdiction in matters 
involving unfair dismissals in this State, because there are 
similar provisions in the West Australian Local Courts 
Act as to jurisdiction and the rights of appeal. With 
respect to the question of whether or not the matter in 
issue is an "industrial matter" for the purposes of the 
Industrial Relations Act, it is submitted that the Act has 
an omission "in that it does not specify as to 
jurisdiction" (Transcript p. 10). Section 3 (i) deals with 
offshore application of the Act, but to bring the 
necessary connection with Western Australia, certain 
criteria are set down. Subsection (2) (c) of section 3 
specifies that for the purposes of subsection (1) an 
employer shall be connected with the State if that 
employer "being a body corporate, is registered, 
incorporated or established under a law of the State or is 
for the purposes of the Company's (Western Australia) 
Code deemed to be related to such a body". It is the 
applicant's submission that Bunnings (Northern 
Territory) Pty Ltd is a wholly owned subsidiary of 
Bunnings Limited, a Company incorporated in Western 
Australia and operating in other States. In the words of 
Mr Redman, Counsel for the applicant "we are looking 
at a situation where somebody is not covered by an award 
but was employed in such a way that their connection 
with the other State arose solely out of their 
employment" (Transcript p. 10). 

Presumably it is the absence of a specific provision in 
section (3) of the Act to a situation where employment is 
established and controlled by an employer in this State, 
but where the duties are undertaken in another State or 
States which is the omission of jurisdiction to which the 
applicant refers. On that view it is argued that it is 
illogical that a person employed by a Western Australian 
company and working just across the South Australian 
border for example, would have to bring his action in a 
similar court in South Australia. 

Finally it is submitted for the applicant that the scope 
of an "industrial matter" as defined in section (7) of the 
Act, gives the Commission the discretion to hear the 
application where "the Commission is of the opinion 
that the objects of this Act would be furthered if the 
matter was dealt with as an industrial matter" [section 
(7) (1) (i) and (ii)]. 

To a significant extent the jurisdictional issue was one 
which was forced upon the respondent to raise because 
of the uncertainty of the way in which the applicant 
would proceed. It was felt that it may have been argued 
by the applicant that "because any alleged misconduct 
occurred when the applicant was employed by Bunnings 
in Perth, that was not misconduct with regard to 
Bunnings (Northern Territory) Pty Ltd and therefore he • 
had been unfairly dismissed" (Transcript p. 317). But 
this was not the line pursued by the applicant and in the 
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light of that the respondent acknowleges that both 
parties accept that the respondent acknowleges that both 
parties accept that the applicant's employment with 
Bunnings should be looked at in the "global sense". 
Indeed the respondent states "although on a company 
law argument possibly it could be said that he (Mr Van 
Dijken) was employed by a different company, it would 
not be doing equity or justice between the parties for that 
to be given any great weight in these proceedings" 
(Transcript p. 318). I can but agree with this statement; 
nevertheless the jurisdictional issue remains to be 
determined. 

Within the corporate structure of the Bunnings 
Group, Bunnings (Northern Territory) Pty Ltd is that 
entity which although incorporated in Western 
Australia, operates branches of Bunnings Building 
Supplies Pty Ltd in Darwin and Palmerston in the 
Northern Territory. Bunnings (Northern Territory) Pty 
Ltd is a wholly owned subsidiary of Bunnings Building 
Supplies Pty Ltd the marketing arm for hardware and 
timber by the group of Companies headed by Bunnings 
Limited. Bunnings Management Services Pty Ltd 
services the Bunnings Groups' financial and adminis- 
trative functions including corporate development and 
personnel and industrial relations. 

The various wholly owned companies in Bunnings 
Group perform specialised functions which service the 
corporate body headed by Bunnings Limited. The 
corporate entity's marketing division, Bunnings Building 
Supplies Pty Ltd, comprises a network of some 30 
branches and trade centres throughout Western 
Australia and three branches in other States, all of which 
draw on resources provided by Bunnings Management 
Services Pty Ltd. The facilities for servicing or 
supporting the "industry" in which the corporate group 
are engaged, are established and maintained in this State. 
The decisions affecting or relating to the work of 
employees, their privileges, rights, duties and entitle- 
ments are determined by their employer which in its 
various corporate forms, is incorporated in Western 
Australia. However, although the corporate entity which 
directs the operation of its industry, and which as 
employer regulates the contractual relationships with 
many of its employees, resides in Western Australia, that 
in itself is insufficient to determine the matter of juris- 
diction as raised by the respondent in these proceedings. 
Those persons employed in Queensland for instance, in a 
branch of the Company, although incorporated in 
Western Australia and controlled from Western 
Australia, would have all the rights and entitlements set 
down in statutes of that State. The fact that the 
Company is domiciled in Western Australia and control 
is exercised from Head Office, would not displace that 
entitlement. However for those persons employed by the 
corporate body in Western Australia and who are trans- 
ferred to another State for a specified term, or who 
perform duties on a temporary basis, although their 
notional employer may change to a different entity 
within the corporate group, should not be disadvantaged 
with respect to entitlements which existed under the 
arrangements which prevailed when the employment 
relationship was established. An application of these 
considerations to the operations of the Bunnings Group 
results in the following — 

(a) Where employment commences with Bunnings 
(Northern Territory) Pty Ltd and rights and entitlements 
accrue from service with that Company alone, a claim 
against unfair dismissal would, in the absence of legis- 
lation comparable to the Western Australian Industrial 
Relations Act, need to be pursued under the Local 
Courts Act of the Northern Territory. In this situation 
the entitlements have accrued in the employment of the 
named employer and the cause of action arose out of that 
employment. 

(b) Where employment commences with Bunnings 
Building Supplies Pty Ltd in Western Australia and 
rights and entitlements accrue from service with that 
Company in this State, and the employee is transferred 

interstate for a finite period under the notional 
employment of another corporate entity, a claim for 
unfair dismissal arising from service with Bunnings 
Building Supplies Pty Ltd should be considered under 
the Industrial Relations Act 1979. In this situation the 
entitlements accrued from service in Western Australia 
and the cause of action arose out of that period of 
employment. 

It is fundamental to the determination of the 
jurisdictional issue that the employment arrangements 
between different corporate bodies i.e. Bunnings 
(Northern Territory) Pty Ltd and Bunnings Building 
Supplies Pty Ltd which only reflect the enterprise's 
marketing structure, should be regarded as being with a 
single employer and that such employment was 
continuous and predominantly in this State. 

I do not consider that the limitation on the Commis- 
sion's jurisdiction as specified in section 23 (3) (d) of the 
Act, is activated by the existence of the Local Courts Act 
in the Northern Territory and the provisions for appeal 
set out therein. The "other Act" to which this subclause 
refers is an Act of this State. 

Nothing stated in section 3 of the Act dealing with its 
application offshore limits the jurisdiction with respect 
to the circumstances of the present matter. Indeed that 
provision lends support to the scope of application of the 
Commission's jurisdiction. 

The matter of Mr Van Dijken's summary dismissal is 
an "industrial matter" within the meaning of the Act 
and as such the present application requires determina- 
tion in accordance with the requirements of section 26 of 
the Act. 

On 20 August 1985 at the conclusion of an interview 
conducted by Mr R. St Quintin, Manager Internal Audit 
Department, Bunnings Management Services Ltd and 
Mr P. Steens General Manager, Bunnings (Northern 
Territory) Pty Ltd, Mr J. Van Dijken was summarily 
dismissed from employment with Bunnings (Northern 
Territory) Pty Ltd for what was expressed by Mr St 
Quintin to be "gross misconduct as a Manager and a 
breach of trust in his position at the time of employment 
at O'Connor" (Transcript p. 40). The alleged "gross 
misconduct" arose out of Mr Van Dijken's dealings 
associated with the purchase of building supplies for a 
house being constructed by Mr C. Dipane. While 
occupying the position of Trade Manager at the 
O'Connor Branch Store of Bunnings, Mr Van Dijken 
entered into an arrangement with one Emil Vincec (also 
known as Emil Volk), then engaged as the Supervisor for 
the construction of Mr Dipane's house. Pursuant to that 
arrangement Mr Van Dijken accepted a cheque drawn by 
Mr Dipane in his favour for $7 000 and subsequently had 
another cheque for $9 320.74 again drawn by Mr Dipane 
but in favour of Bunnings, credited to his debtors 
account with his employer. 

The Company submits that firstly, the cheque for 
$7 000 involved money that was being held on trust for 
future expenditure by Mr Dipane and yet was retained by 
Mr Van Dijken in a personal savings account; it was 
money that the drawer believed was going to Bunnings to 
secure the supply of building materials. With respect to 
the second cheque made payable to Bunnings, the funds 
were credited to the applicant's debtors account with 
Bunnings which at that time had debits totalling $13 000. 
It is submitted that this payment should have gone 
directly to Bunnings and should not have been diverted 
to enable Mr Van Dijken to derive a significant benefit. 
Again this was money received by him on trust. Finally as 
the third element of the alleged misconduct, the 
Company cites the applicant's lack of satisfactory 
explanation for his actions when given the opportunity to 
do so. 

Towards the end of 1984, Mr Vincec attended 
Bunnings O'Connor Branch to avail himself of an 
advisory service for a "quantity take-off" on building 
materials and supplies for a job which if his submission 
on price to the owner/builder Mr C. Dipane was success- 
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ful, he would be appointed as Supervisor. The advisory 
service to a large extent operated through the efforts of 
Mr Van Dijken. 

Although Bunnings has a Quantities/Quotation 
Division at Welshpool, smaller builders and 
owner/builders were at the time of Vincec's inquiry, 
unable to obtain information without a delay of 
approximately six weeks. Mr Van Dijken, who was Trade 
Manager (effectively second in charge of the Branch) 
undertook quantity take-offs in an attempt to stimulate 
sales. But this duty had become so onerous, necessitating 
considerable time out of hours, that he served notice on 
the Company that he would no longer be doing the work. 
The matter was addressed by management but without 
any satisfactory conclusion being reached. When Mr 
Vincec made the urgent request for a quantity estimate, 
he was referred to Mr Van Dijken by another member of 
Bunnings' staff. Mr Van Dijken explained the situation 
but on the basis that the job in question represented the 
potential for a significant sale, he agreed to provide Mr 
Vincec with a quantity take-off or estimate which would 
be undertaken by him out of hours and for which he 
expected payment. This arrangement was agreed with Mr 
Vincec and there was evidently some understanding that 
payment in the order of $300 to $400 would be 
forthcoming. 

Subsequently Mr Vincec's submissions to the 
owner/builder on prices for the supply of materials and 
labour were successful and he was appointed as 
Supervisor of the job, a position for which he was to 
receive a fee. 

No payment was made to Mr Van Dijken for his 
services but before any cheques were drawn by Mr 
Dipane, the owner/builder, the arrangement between Mr 
Vincec and Mr Van Dijken was modified to a deal 
whereby Mr Van Dijken would stand by his quantities 
take-off and there would be no price increase on items set 
out in the estimate provided by him. On the basis of this 
undertaking Mr Van Dijken was to be liable for any 
miscalculations in the quantity take-off. As a safeguard, 
it was understood that tradesmen were not to waste 
material and that Mr Van Dijken would be checking this. 
If an item in the specification and in the drawing was 
missing Mr Van Dijken would supply the material. In the 
estimate compiled by Mr Van Dijken, an amount was 
allowed to meet such contingencies. It was agreed 
between Mr Van Dijken and Mr Vincec that any profit 
remaining on the job would be shared. Mr Van Dijken 
stated that all materials would be supplied through 
Bunnings. Mr Dipane was not privy to the arrangement 
between Mr Van Dijken and Mr Vincec, save only that he 
understood that through his Supervisor he had secured a 
deal whereby the building supplies necessary for the 
construction of his home would be obtained through 
Bunnings at a fixed price. 

On 20 December 1984 Mr Vincec took Mr Dipane's 
cheque for $7 000, drawn in favour of Mr Van Dijken to 
Bunnings store at O'Connor and gave it to the applicant. 
On the same day Mr Vincec was given $500 in cash and a 
cheque payable to him for $500 by Mr Van Dijken. The 
next day Mr Van Dijken deposited Mr Dipane's cheque 
in his savings account with Perth Building Society. 

During the period in which arrangements pursuant to 
the construction of Mr Dipane's house were carried on, 
Mr Van Dijken operated an approved debtors account 
with Bunnings. At that time he was also principal of the 
company, Domestic and Commercial Fencing. Through 
that company's dealings with Bunnings via Mr Van 
Dijken's debtors account and with the approved use of 
his account by friends, significant purchases were made 
from Bunnings. Monthly debits well in excess of the 
initial credit approval were recorded. Payments for that 
account were due and were made within the specified 
period of approximately 28 days from the end of the 
previous month. The scope of trading and the particular 
individuals involved in the use of Mr Van Dijken's 
debtor account were known to the management of 
Bunnings. 

Early in February Mr St Quintin, Manager Internal 
Audit Department, was requested by the Credit Manager 
to approach Mr Van Dijken concerning the level of his 
debtors account with the Company. At that time debits 
totaUed $13 000. Mr Van Dijken was interviewed by Mr 
St Quintin and by Mr J.W. Hudson, Manager Bunnings 
O'Connor Branch and in an amicable discussion Mr Van 
Dijken agreed to finalise and terminate the account prior 
to his departure to Darwin, where he was to take up the 
position of Branch Manager. The promotion to this 
position was confirmed in a letter dated 11 February 1985 
from the General Manager, Bunnings (Northern 
Territory) Pty Ltd. 

On 5 February 1985 Mr Vincec handed Mr Van Dijken 
a cheque for $9 320.74 from Mr Dipane. The cheque was 
drawn in favour of Bunnings. It was accepted by Mr Van 
Dijken and credited to his debtors account. 

On or about 19 February 1985 the Quantities/ 
Quotation Department of Bunnings supplied a quantities 
take-off of timber requirements for the construction of 
Mr Dipane's house. The request for the quantities/take- 
off was received from Mr Paul Smith, an employee of the 
Fencing Department in Bunnings and a friend of Mr Van 
Dijken. Mr Smith's request was initiated on Mr Van 
Dijken's behalf and in the belief that Bunnings was 
locked into a price on that job. 

Mr Van Dijken took up the appointment of Branch 
Manager for Bunnings in Darwin at the end of February 
1985. He subsequently visited Perth and attended the 
O'Connor Branch in May 1985. At that time he met with 
Mr Vincec and discussed progress on the Dipane job with 
Mr Hudson, Manager O'Connor Branch. 

The supplies of timber for the construction of Mr 
Dipane's house commenced in April 1985. As a result of 
an incident at the work site unrelated to any matters here 
in issue, Mr Dipane became aware that the timber being 
delivered did not come from Bunnings. After collecting 
all available invoices and after checking with his bank on 
the clearance of cheques associated with purchases of 
building supplies, Mr Dipane approached Mr Hudson, 
Manager of Bunnings, O'Connor Branch in August 1985 
and pointed out that a discrepancy existed between funds 
he had paid out for purchases that he understood were to 
be made from Bunnings and invoices for building 
supplies received. A shortfall of approximately $3 000 
was estimated. The matter was investigated through 
Bunnings Internal Audit Department. Arising from that 
investigation Mr R. St Quintin was directed by the 
Managing Director of Bunnings Building Supplies Pty 
Ltd to travel to Darwin. In the company of Mr P. Steens, 
General Manager of Bunnings Northern Territory 
operations, Mr St Quintin was to interview Mr Van 
Dijken and under the authority of the Managing Director 
was enpowered to act in accordance with the direction 
that — 

In the absence of any satisfactory explanation for 
these very dubious transactions the matter was to be 
discussed with the General Manager of Darwin and 
the decision be made as to whether to retain Jack's 
services or to terminate summarily . . . 

(Transcript p. 31.) 
The interview took place on 20 August 1985 in Darwin 

and concluded after several hours with Mr Van Dijken's 
summary dismissal. 

In opposing Mr Van Dijken's claim of unfair dismissal 
pursuant to section 29 (b) (1) of the Act, the respondent 
Company in the circumstances of summary dismissal 
carries the onus of showing that on the balance of 
probabilities the action taken was justified in that the 
misconduct which precipitated the dismissal was incon- 
sistent with the fundamental element with the contract of 
service. To this end, evidence was called from Mr R. St 
Quintin on the background to the investigation, arising 
from Mr Dipane's complaint, the Company's accounting 
procedures and matters traversed at the interview with 
Mr Van Dijken in August 1985. Mr Hudson Manager, 
Bunnings O'Connor Branch, detailed his role in the 
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investigation arising from Mr Dipane's complaint and 
outlined arrangements that the Company has for 
progressing quotes. He provided information on 
arrangements that the company makes for cash sales and 
debtors accounts and the delivery of building supplies in 
those circumstances. Mr Hudson was able to speak on his 
discussions with Mr Van Dijken, on what he understood 
to be arrangements for a "big cash sale" known as the 
"Yolk job". 

Of crucial importance to the respondent's case was the 
evidence of Mr Dipane. He outlined the basis on which 
he had retained Mr Vincec to supervise the job after 
receiving a detailed estimate for each facet of the project, 
including timber requirements. This latter supply was 
stated to him by Mr Vincec to have been submitted by 
Bunnings through Mr Van Dijken who was stated to be 
the "Manager" or "acting Manager" of the O'Connor 
Branch. With the acceptance of Mr Vincec's submission 
on the job, Mr Dipane confirmed Bunnings, the quote 
supplier for timber, as the source for purchases. Mr 
Dipane had not contact with Mr Van Dijken prior to the 
applicant's summary dismissal. Mr Dipane controlled all 
payments for the construction of his home. 

In response to Mr Vincec's request for the payment of 
a deposit of $7 000 to secure a fixed price on timber 
supplies for the job, Mr Dipane drew the cheque in 
favour of Mr Van Dijken. That payment was subse- 
quently receipted by Mr Van Dijken on an undated 
quotation summary sheet under Bunnings letterhead. 
The amount on the quotation sheet was $15 840 for 
timber supplies. Mr Dipane accepted an estimate for the 
job based on Mr Vincec's submission of $16 320.74. It 
was stated by Mr Dipane that he was unaware of the 
discrepancy at the time as Mr Vincec retained the 
receipted quotation sheet. Mr Dipane stated his under- 
standing of the situation as being that he had paid the 
deposit to ensure that Bunnings, albeit through Mr Van 
Dijken, would hold and supply on request the timber at 
the price he was quoted. He responded to the next 
request for the balance of the amount when he was 
informed Mr Vincec that the transaction had to be 
finalised before Mr Van Dijken left for Darwin. Mr 
Dipane made the payment on 5 February 1985 but 
insisted that the payment should be to Bunnings and 
thereby have "no concern that my money wasn't safe" 
[Transcript p. 67 (a)]. When he realised that some of the 
timber supplies were not coming from Bunnings, Mr 
Dipane did not pursue the matter with Mr Vincec in any 
depth but referred to Bunnings. 

Other evidence presented by the respondent included 
verification from the shop assistant that receipted the 
cheque for $9 320.74 and directed the payment into Mr 
Van Dijken's debtors account on his instructions. 
Statutory Declarations were also presented from 
employees of Bunnings attesting to the request and 
subsequent preparation of a quantity take-off (for the 
Dipane home) on or about 19 February 1985. Mr J.J. 
Johnstone Manager, Personnel and Industrial Relations 
Services of Bunnings Management Services Pty Ltd 
presented information on the superannuation scheme for 
the Bunnings group of companies and to which Mr Van 
Dijken was a contributor. The evidence on this matter 
was not relevant to the determination of whether or not 
the applicant was unfairly dismissed, it only went to the 
issue of compensation. 

The applicant Mr Van Dijken was subjected to 
rigorous examination and cross-examination on all facets 
of his actions and attitudes associated with events that 
culminated in the termination of his employment on 20 
August 1985. 

Previously Mr Van Dijken had been employed by 
Bunnings as Branch Manager at the Riverton store. 
However, he had resigned that position but had subse- 
quently been persuaded to return to the Company. The 
second period of service commenced with his appoint- 
ment as Sales Representative on 30 August 1982. He was 
promoted to the position of Trade Manager, O'Connor 

Branch in February 1983 and took up the position of 
Branch Manager Darwin at the end of February 1985. 
That was the position from which he was dismissed. 

As Trade Manager O'Connor Branch, Mr Van 
Dijken's task was to stimulate sales, particularly in the 
area of supplies for the building industry. To this end he 
established an advisory service in the O'Connor Branch 
to attract the small builder and owner/builder, an area of 
the market not particularly catered for previously. Mr 
Van Dijken provided quantity take-offs and a product 
advisory service to these clients. However, this was at the 
cost of a considerable investment from him in terms of 
his after hours commitment. Management was aware of 
this but because of domestic pressure Mr Van Dijken 
found it necessary to curtail the provision of the quantity 
take-offs done by working on requests from builders out 
of hours. Management was informed of his decision but 
the problem was not addressed to Mr Van Dijken's satis- 
faction in that alternative arrangements were not made. 
In September or October 1984 Mr Van Dijken was 
disappointed to learn that his status within the manage- 
ment structure did not entitle him to participate in a 
Company share issue. 

Mr Van Dijken's interests were not confined solely to 
his appointment as Trade Manager Bunnings, O'Connor 
Branch. Through his debtors account with the Company 
Mr Van Dijken stated that his brother and another 
acquaintance, purchased building supplies for a venture 
carrying on business as Domestic and Commercial 
Fencing. Mr Van Dijken claimed that he provided 
administrative back up for that business and quoted for 
jobs on its behalf. He operated the debtors account with 
the approval of the Company's Credit Department as it 
was understood that Mr Van Dijken's brother was 
incapable of administering the account and that Mr Van 
Dijken would be accountable for debts that the business 
incurred with Bunnings. As stated previously Mr Van 
Dijken's promotion to Darwin was to result in the 
finalisation of the account in line with an undertaking 
given to Mr St Quintin and Mr Hudson. 

At the time Mr Van Dijken entered into the arrange- 
ment with Mr Vincec (who he only knew as Volk) to do 
the quantity take-off for the Dipane house, in his own 
time and for a fee, Mr Van Dijken assumed Mr Vincec to 
be a builder. When that deal changed to a guarantee by 
Mr Van Dijken to standby the price and quantities he 
became a partner in the venture. He was to share in the 
"profit" which may result from the buffer built into the 
estimate to allow for miscalculations in the quantities. 
Mr Van Dijken stated that he understood the purchase of 
supplies according to the estimates, were to be directed 
through Bunnings by Mr Vincec. 

To ensure that the arrangement was secure, a payment 
was sought from Mr Vincec when it was known by Mr 
Van Dijken that the price of "pink bats" which were 
required for the job would increase within one or two 
weeks from 20 December 1984. The applicant professes 
dismay at receiving a cheque in his favour for $7 000 
from Mr Dipane. He had expected it to be payable to Mr 
Vincec or to Bunnings. Receipt of this cheque was 
rationalised by Mr Vincec's confidence to him that he 
was bankrupt, and that the arrangement between the two 
would function on the basis of payments of accounts by 
Mr Van Dijken with him (Mr Van Dijken) reconciling the 
invoices at the completion of the job. At that time the 
profit would be shared. Mr Van Dijken stated that 
uncertainty as to what to do with the cheque resulted in 
him delaying payment into a private account with Perth 
Building Society for 24 hours after receipt from Mr 
Vincec. Mr Van Dijken confided to his fellow workers at 
Bunnings O'Connor Branch that he had won a large cash 
sale. It was understood by those who would be directly 
involved in compiling the order that it was a job with Mr 
Vincec (also known to them as Volk). 

The payment of $7 000 was receipted by Mr Van 
Dijken as "a deposit received from Mr Volk" [Exhibit 
(2) (a)]. This notation was recorded on a Bunnings 
quotation sheet which was unnumbered, undated and 
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specified a total for the summary of supplies as $15 840, 
an amount less than that which Mr Dipane had accepted 
from Mr Vincec for the job ($16 320.74 Exhibit 10). 

On 4 February 1985 a payment was made by Mr Van 
Dijken for the supply of oregan beams purchased from 
Timber Specialties, a competitor of Bunnings. This was 
done according to Mr Van Dijken at Mr Vincec's 
insistence as the quality of Bunnings supply of this 
timber was not up to the standard required. The order 
for the oregan beams was placed on 31 January 1985 by 
Mr Dijken's brother and the cheque in settlement of the 
account as delivered to Timber Specialties by Mr Paul 
Smith who happened to call in on Mr Van Dijken and 
made the payment for him. 

Another payment of $3 031 was made to Bunnings on 
4 February 1985 from Mr Van Dijken's private savings 
account. Included in this payment was the cost of "pink 
bats". 

The next significant transaction associated with the 
deal into which Mr Van Dijken had entered with Mr 
Vincec was the payment of $9 320.74 by Mr Dipane on 
5 February 1985. This payment was the balance of the 
amount on which Mr Dipane had secured a fixed price 
for the supply of timber. 

As stated by Mr Van Dijken the cheque in favour of 
Bunnings caused him concern as the arrangement had 
been for the payment of supplies to be made through 
him. He pressed Mr Vincec for a reason why the payment 
was to Bunnings and was told that Mr Dipane had made 
a mistake. As to why the situation could not be rectified 
Mr Dipane had "gone fishing". The inference being that 
he would not be available for some time. Mr Van Dijken 
was to subsequently learn that Mr Vincec had lied to him 
as to why the cheque was made payable to Bunnings. It 
was not a mistake by a deliberate action by Mr Dipane to 
secure his position for the supply of timber in the 
knowledge of Mr Van Dijken's imminent departure for 
Darwin. As to the excuse by Mr Vincec of Mr Dipane's 
unavailability, this was not so. As a professional 
crayfisherman, Mr Dipane operated out of Fremantle 
and returned each day — this was known to Mr Vincec at 
the time. 

Mr Van Dijken was able to maintain the method of 
operating the purchase of supplies through him for the 
job by having the cheque credited to his debtors account. 
According to Mr Van Dijken, this arrangement was 
suggested to him by several of the office staff who 

• overheard his discussed with Mr Vincec. At that time the 
Branch Manager, Mr Hudson was on leave and Mr Van 
Dijken was acting in that position. 

Mr Van Dijken was satisfied that his actions in 
handling the cheque were proper from the reassurances 
of the two members of the office staff and in the 
knowledge that the cheque was ultimately with 
Bunnings, in whose favour it was drawn. 

In the course of finalising matters relating to the 
Dipane house before his departure to Darwin, Mr Van 
Dijken stated that he was again confronted with an 
insistence from Mr Vincec for the supply of timber from 
a source other than Bunnings. This time Mr Vincec 
required that roofing timbers be obtained from McLeans 
Sawmills Pty Ltd, at a saving of $1 000 on the cost 
through Bunnings. Again Mr Van Dijken considered 
that it was better to secure the bulk of purchases through 
Bunnings and agreed to the outside purchase rather than 
to lose the whole of the sale through insisting on all 
purchases from his employer. The supply of timber from 
McLeans Sawmills Pty Ltd totaUing $3 854.16 was paid 
for by Mr Van Dijken by a personal cheque. In this way 
he offset some of the amount credited to his debtors 
account at Bunnings. 

Mr Van Dijken acknowledged that under the arrange- 
ment that he entered into with Mr Vincec, he derived 
benefit on the investment of funds in his personal 
account ($7 (XX) invested in the Perth Building Society on 
20 December 1984 with significant withdrawls only being 
made in February 1985), the settlement discount from 
Bunnings for prompt payment of his debtors account 

(settlement discount l/i per cent — S'Z per cent), a 
chance to share in a profit on the price quoted, accepted 
and paid by Mr Dipane ($16 320.74) and payment for his 
work in providing the quantity take-offs and plans for 
the tradesmen to work off in the construction of the 
roof. It was argued that the benefits obtained by way of 
interest and settlement discounts were not planned and 
were incidental to the matter. As it was necessary for him 
to standby the quote on price and quantity he took the 
risk and secured a sizeable sale for the Company. As to 
the paymen tof $9 320.74 the assurances he had received 
as to the way it was handled and the fact that receipts 
were available for scrutiny by the Company were 
evidence that there was nothing untoward in his action. 
Although the amount reduced his indebtedness to the 
Company, that was a situation which could be 
rationalised on the basis of the sale he had secured for 
Bunnings. The debtors account had always been paid on 
time and the operations of Domestic and Commercial 
Fencing gave no rise for concern. 

On the issue of the interview which was undertaken by 
Mr St Quintin and Mr Steens in Darwin on 20 August 
1985, Mr Van Dijken contended that he had been denied 
the opportunity to answer a specific allegation and that 
he was subjected to threats concerning the likelihood of 
criminal action. Furthermore, it was argued that the 
format of the interrogation and the attitude of the 
officers concerned, denied him the opportunity to 
explain his position and the transactions that had taken 
place. 

In summarising Mr Van Dijken's claim for unfair 
dismissal, Mr Redman of Counsel cited the interview 
undertaken in Darwin by Mr St Quintin. On the appli- 
cant's assessment Mr St Quintin had made up his mind 
that Mr Van Dijken "was a crook" and that no 
explanation would have sufficed. This attitude affected 
the view taken by Mr St Quintin at the interview in which 
he only recorded those matters which represented major 
concessions by Mr Van Dijken. It was submitted that 
there are numerous examples where Mr St Quintin 
wrongly construed answers by the applicant, where he 
has forgotten the replies given and where he had mis- 
represented the attituded expressed by Mr Van Dijken. 
The tone of that interview could be gauged from the 
threat of Mr Van Dijken having to spend a night in police 
cells if he was in Perth. Again it is claimed that the tenure 
of the interview could be assessed from Mr St Quintin's 
response that Mr Van Dijken's explanations were "fairy 
tales". 

It was submitted that the company was remiss 
inasmuch as Mr St Quintin had not spoken with Mr 
Vincec, and had in fact indicated that he felt nothing 
could be added to his understanding of the situation 
from doing so. Futhermore, Mr St Quintin had not, at 
that stage, spoken with Mr Dipane. 

It was argued that the second cheque which was the 
cause of real concern to the Company was the balance of 
a payment and formed part of the overall transaction. 
On this view Bunnings should have been alerted to 
something far from usual about the transaction and that 
Mr Dipane's explanation as to why he had written the 
first cheque, bore further investigation. The applicant 
submits that Mr Dipane's explanation that he believed 
that in making out a cheque to Mr Van Dijken personally 
that he was making it out to Bunnings was, in the circum- 
stances, barely credible. If Bunnings had pursued their 
enquiries with Mr Vincec a very different picture of Mr 
Van Dijken's involvement would have emerged. Whilst 
an investigation of the applicant's behaviour could still 
have been warranted, his action should be seen in the 
light of his success in securing a significant sale for 
Bunnings. Other matters were ancillary to this. It was 
submitted that failure to respond to the request for the 
quantity take-off for Mr Vincec and to stand by the 
estimates would have resulted in the loss of the sale for 
Bunnings. 

The applicant refuted the assertion that when he was 
providing the drawings and estimates that he was giving 
Mr Dipane a firm quote for him personally to supply the 
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timber from Bunnings. When the cheque for $7 (XX) 
came to Mr Van Dijken it is claimed that Mr Dipane 
knew exactly what was going on. Mr Dipane knew that 
Mr Van Dijken was buying material for Mr Vincec 
because he (Mr Dipane) was aware that Mr Vincec was a 
bankrupt. It was submitted that it is unclear as to why Mr 
Vincec involved Mr Van Dijken personally in the trans- 
action with the cheque but in the applicant's view the 
inference to be drawn is that Mr Vincec needed some 
cash. If the cheque for $7 (XX) had been made out to 
Bunnings this money would not have been available to 
Mr Vincec. Further evidence of Mr Dipane's complicity 
in the whole affair is to be found in his failure to pursue 
in any depth his concerns about the suspected defficiency 
with either Mr Vincec or Mr Van Dijken — rather he 
went to Bunnings and secured a refund of approximately 
$2 700. 

Mr Redman of Counsel acknowledges a degree of 
naivety by Mr Van Dijken in accepting the cheque for 
$7 000, however, adds that this must be seen in the 
context of the large amount of work that he was bringing 
to Bunnings from the people in Mr Vincec's position, 
that is people unable to deal directly with Bunnings on 
credit. From the applicant's point of view all of the 
transactions that were undertaken were above board 
inasmuch as invoices and receipts were available on a 
daily basis for scrutiny by the Branch Manager and, in 
the normal course of procedures, by the Internal Audit 
Department of Bunnings. Mr Van Dijken submits that he 
was not disloyal to his employer and in hos own mind was 
keeping work with Bunnings that would otherwise have 
gone elsewhere. Those purchases that were made from 
Timber Specialties and McLeans Sawmills Pty Ltd were 
effected despite vigorous protests from the applicant. 
However, Mr Van Dijken rationalised the situation that 
it was better to keep the bulk of the order with Bunnings 
than to lose the whole sale. With respect to the handling 
of the cheque for $9 320.74, it was acknowledged by Mr 
Vincec that he lied to Mr Van Dijken over the circum- 
stances under which the cheque was made payable to 
Bunnings. Mr Van Dijken attempted to have the matter 
rectified but Mr Dipane, on the advice of Mr Vincec, was 
away fishing. 

In conclusion it was stated that: 
Mr Van Dijken felt that he was acting in his 

employer's best interests. He felt that he was doing 
the right thing. He felt that he was keeping work 
with Bunnings with otherwise would have gone 
elsewhere ... He was not interposing himself 
between his employer and the customer to make a 
profit for himself. 

(Transcript pp. 314/315.) 
In analysing the evidence, the respondent emphasises 

the view expressed by Mr Dipane that he thought he was 
dealing with Bunnings and that his money was going to 
Bunnings. When the cheques were traced to a deposit in a 
private account in one instance and to offset a personal 
debt in the other, that was evidence of impropriety. 
When Mr Van Dijken was confronted, the company 
submits that a reasonable man in the applicant's position 
would have said: 

Hang on — look I have got all the documents. For 
example, I can do a reconciliation here. 

In the position of trust that Mr Van Dijken occupied as 
Trade Manager at the O'Connor Branch, he was dealing 
with people in the building trade and was thereby 
involved with handling sizeable sums of money 
associated with a large proportion of the turnover of the 
Branch. He performed his duties with minimal super- 
vision in line with the degree of trust commensurate with 
his position. Mr Vincec had attended Bunnings' 
O'Connor Branch to do business with that Company. 
What transpired was a private arrangement to do a 
quantity take-off the details of which, in terms of 
documentation, were never cited for the purpose of the 
hearing. That arrangement was the pretext for all trans- 
actions that followed, yet it was not provided for by way 
of payment by Mr Vincec or Mr Van Dijken. The 

company cites Mr Van Dijken's use of company 
stationery in raising invoices, some of which were post 
facto, in proffering estimates on the company letterhead 
and in signing a receipt under the identification of 
"Manager Quotations Department", as evidence of his 
duplicity in his dealings as an employee of the company 
entering into private arrangements. The reconciliation of 
receipts and expenditure tendered by Mr Van Dijken at 
the hearing from documents which are either unreliable 
or self-serving does not justify his behaviour as an 
employee. 

The company submits that it is irrelevant to consider 
whether or not money received by Mr Van Dijken was 
actually spent on the Dipane job, when considering the 
claim against unfair dismissal. A deposit was received to 
keep the price for the job firm; Mr Van Dijken had no 
authority to do that particularly when the money wasn't 
being paid directly through him or by him to Bunnings. 
The $7 000 was given on trust for future expenditure, but 
was paid to his personal account. It was not money with 
which he could do as he pleased, or to retain while 
Bunnings carried the debt for any purchases. It was 
money from which Mr Van Dijken derived a benefit and 
which was obtained on the pretext of the need for prompt 
payment. It was receipted on Bunnings' stationery by a 
senior person within the Company's employ and was 
payment for goods the person remitting the money 
understood to be coming from Bunnings. As to the 
second cheque the handling of that money in reducing his 
private indebtedness to Bunnings was an abuse of trust. 
The respondent argues that it is incredible to perceive, as 
Mr Van Dijken would have it accepted, that because the 
money was in the Bunnings system, he was not guilty of 
any wrong doing. The company submits that his actions 
amounted to gross impropriety. Even if it is accepted that 
Mr Van Dijken was to expend all the money in sales with 
Bunnings or elsewhere, the benefit he would derive from 
the use of those funds cannot be ignored. Mr Van 
Dijken's dealings with those funds alone were sufficient 
to justify summary dismissal. 

In the respondent's view the evidence of Mr St Quintin 
attests to the lack of substance in responses which Mr 
Van Dijken gave at the interview in August 1985. His 
explanations of facts and events were vague and obscure. 

It is submitted that the applicant's evidence relied 
heavily on corroboration by Mr Vincec, an unreliable 
witness and an admitted liar on one occasion. The other 
witness called by the applicant, Mr Paul Smith, sought to 
explain how the quantity take-off for the roof plan of Mr 
Dipane's house was done by Bunnings some time 
between 13 and 19 February and that this was done just 
as a check of another take-off already undertaken by Mr 
Van Dijken. That other quantity take-off and set of 
plans claimed to have been prepared by the applicant 
were never tendered at the hearing. It is the respondent's 
case that Bunnings performed a quantity take-off for a 
job in relation to which the Trade Manager held all funds 
and which were directed through personal accounts. 

On the operations of Domestic and Commercial 
Fencing, the respondent points out that the business 
name was registered with Mr Van Dijken from 1 August 
1984 to 17 April 1985. This covers the period relevant to 
this claim. Mr Paul Smith, a witness for the applicant, 
was at that time an employee of the Fencing Department 
in Bunnings and was a unit holder in a company, Mipac 
Pty Ltd which carried on business under the name of 
Domestic and Commercial Fencing. In the respondent's 
view there was a "fairly tangled and incestuous" 
arrangement involving a close business connection 
between Mr Van Dijken and Mr Smith, and that the 
latter's evidence should be considered in that light. 

Finally the respondent submits that the onus that is 
carried by the employer in a claim against summary 
dismissal has been discharged. 

The complexity of transactions associated with events 
involving a number of people has necessitated a detailed 
examination of the sequence in which these dealings took 
place and of the exhibits that were tendered by the 
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parties. There is not a set of documents which provides a 
comprehensive exposition of the dealings between 
persons and companies involved. The motives and 
objectives of the applicant and other persons directly 
associated with the events need to be examined to bring 
cogency to the situation which culminated in the 
applicant's dismissal. 

What started off as an opportunity for Mr Van Dijken 
to undertake duties out of hours for which he was to be 
paid and through which he could secure a sizeable sale 
for Runnings, turned into a commitment to standby the 
quantities estimated and to provide the building supplies 
at a fixed price. This did not just happen, nor did it result 
from Mr Vincec's desire for Mr Van Dijken to merely act 
as a conduit in ordering supplies from Runnings. It 
resulted from a commitrpent from Mr Vincec to "split" 
any profit which resultedjfrom the completion of the job 
for the price of $16 320.74. The prospect of payment to 
Mr Van Dijken for his efforts in undertaking quantity 
take-offs and plans, receded in importance to the extent 
that no arrangement was ever confirmed as to the fee. Mr 
Van Dijken assumed a significant role in executing that 
part of the construction phase associated with the supply 
of timber and the construction of the roofing on Mr 
Dipane's house. He effectively entered into a partnership 
with Mr Vincec, the terms of which were unknown to Mr 
Dipane or to Runnings. 

I do not accept that the amount of $7 000 "as depost" 
was arbitrarily determined by Mr Vincec without Mr Van 
Dijken's knowledge. I am of the view that the arrange- 
ment entered into between Mr Van Dijken and Mr 
Vincec, necessitated a payment from Mr Dipane as soon 
as possible to secure the guarantee that Mr Van Dijken 
had given on a fixed price. The pretext for the payment 
was claimed to have been an imminent increase in the 
price of "pink bats", yet that purchase was not effected 
until February 1985 when Mr Van Dijken withdrew the 
funds from a private savings account to pay Runnings. 
The funds were received by Mr Van Dijken on 20 
December 1984. 

When Mr Van Dijken received the cheque for $7 000, 
he claims to have been uncertain as to how to handle it. 
Indeed he states that the money was retained overnight 
while he decided. One of the options he considered was 
to pay to Runnings. This does not accord with the 
circumstances. Mr Van Dijken had on 20 December 
handed Mr Vincec $1 000, being $500 in cash and a 
cheque for $500, this was done before Mr Dipane's 
cheque was cleared and in Mr Van Dijken's knowledge 
that Mr Vincec was a bankrupt and for that reason could 
not have accepted a cheque from Mr Dipane. Some of 
the money was handed over by Mr Van Dijken on the 
pretext that Mr Vincec needed the money for payments 
to sub-contractors. The dispersement of funds by Mr 
Van Dijken pre-empted any real consideration of where 
the cheque received from Mr Dipane could be held. In 
my view his treatment of that money was consistent with 
the arrangement he had entered into with Mr Vincec and 
specifically had to exclude payment to Runnings. The 
dealings with Mr Vincec involving the $1 000 paid to 
horn on 20 December was never satisfactorily explained. 
It seems that in one breath Mr Van Dijken was prepared 
to take control of expenditure for the supply of timber 
and to undertake the reconciliation of accounts when the 
job was completed and in the next breath hand over 
$1 000 for reasons of which he was not certain. What is 
clear is that if the cheque for $7 000 had been paid into an 
account with Runnings it would not have been available 
to Mr Van Dijken and Mr Vincec to "split" in the event 
that a "profit" was realised on their dealings. 

Mr Van Dijken informed the Manager and other 
members of the staff of a "big cash sale" that he had 
secured. When the payment from Mr Dipane of $7 000 
was received, it was open to Mr Van Dijken to inform the 
management and to have an account opened in Mr 
Dipane's name. At that time Mr Vincec confided to the 
applicant that he was bankrupt and that Mr Dipane 
would be making all payments. All prospective purchases 
were to be for Mr Dipane not Mr Vincec. 

It is curious that in his evidence Mr Vincec thought 
that the $7 000 was paid straight to Runnings as he 
received invoices the following day. He concluded that 
that must have been the case. He does not explain how he 
received $ 1 000 on 20 December, if indeed he believed the 
$7 000 had gone to Runnings, nor does he explain how he 
came to be paying sub-contractors when Mr Dipane 
retained financial control of the job. 

Mr Dipane exhibited a degree of prudence in his 
dealings on the whole matter, particularly when he 
became aware that some of the supplies were not coming 
from Runnings. He did not subject Mr Vincec to any 
enquiry nor seek to discuss the matter with Mr Van 
Dijken, he went straight to Runnings — not immediately 
but only after he had collected all the relevant 
documents. This degree of prudence is inconsistent with 
his initial action of handing over a cheque for $7 000 in 
favour of Mr Van Dijken — the person he assumed to be 
the Manager or acting Manager of Runnings O'Connor 
Rranch and a person he had never met. I am satisfied that 
Mr Dipane understood that he was dealing with 
Runnings but I also consider that initially he had thought 
that he had secured a better deal through Mr Van Dijken 
in his capacity as "Manager". It was only Mr Dipane's 
caution to protect his financial position when he had 
knowledge of Mr Van Dijken's shift to Darwin that 
prompted him to insist on payment to Runnings direct. 
While I am satisfied that Mr Dipane believed that at all 
times he was dealing with Runnings, I consider that Mr 
Dipane also thought that under an arrangement set up by 
Mr Vincec whereby those dealings were through Mr Van 
Dijken, he (Mr Dipane) believed that he was getting a 
somewhat better deal. Re that as it may, in the final 
analysis it is the efficiency of Mr Van Dijken's 
relationship with his employer that is in issue. 

At the interview conducted by the Company and at the 
hearing pursuant to this claim, Mr Van Dijken insisted 
that it was at Mr Vincec's initiative that Oregon beams 
were ordered from Timber Specialties. He sought to 
mitigate his involvement when confronted with the 
delivery document from Timber Specialties which 
records the order being placed on 31 January 1985 by 
"Van Dyken" by claiming it was his brother that had 
undertaken that task because of a private account that 
Mr Van Dijken had and which he was guaranteeing. 
What connection his brother had with the transaction 
was not explained. Mr Vincec's impression of the 
purchase was not at all helpful to Mr Van Dijken's cause; 
he thought the Oregon beams from Timber Specialties 
came through Runnings, in other words that Runnings 
had purchased the timber from Timber Specialties and 
that Runnings had then supplied it to him. 

The problem which Mr Dipane's cheque for $9 320.74 
in favour of Runnings and dated 5 February 1985 posed 
for the applicant and as explained by him, was that not 
all of that money was due to the Company. However 
when Mr Van Dijken had caused Runnings to do a 
quantity take-off and plan of the roofing structure for 
the job at some time between 13 February and 19 
February 1985, it was on the understanding that all of the 
timber would be supplied by Runnings. The only way 
that Mr Van Dijken could have access to those funds 
would have been for the cheque to be credited to his 
debtors account with the Company. He would then be 
able to offset payments due to Runnings by Domestic 
and Commercial Fencing against that credit. A most 
significant item of expenditure at the time was the 
purchase of roofing timbers. From Mr Vincec's 
recollection there was a degree of urgency associated 
with trying to finalise matters before Mr Van Dijken was 
to leave for Darwin. That was understood to have been 
within three or four days after the receipt of Mr Dipane's 
cheque on 5 February 1985 (although as it transpired Mr 
Van Dijken did not leave until the end of February). Mr 
Dipane was putting pressure on Mr Vincec for invoices. 
Mr Van Dijken was unable to process the order at such 
short notice and he enquired of Mr Vincec as to where he 
had previously purchased roofing timber. Mr Vincec 
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advised Mr Van Dijken of dealings he had had with 
McLeans Sawmills Pty Ltd and Mr Van Dijken gave Mr 
Vincec the quantity list to make enquiries. When the 
price was cheaper than Runnings that source of supply 
was determined. Far from being a situation in which Mr 
Vincec acted on his own initiative and demanded the 
purchase from Runnings' competitor, it appears from his 
recollection of his conversation with the applicant, that it 
was at the latter's invitation that the supply of roof 
timbers was sought from McLeans Sawmills Pty Ltd. 

On the evidence submitted I have concluded that Mr 
Van Fijken used his position to secure a private arrange- 
ment under which he would exercise a degree of control 
over the purchase and supply of building materials for a 
job and from that he stood to share in a profit. He 
projected the impression that all dealings through him 
would be with Runnings. Whilst the profit in which he 
would share was not one that would be available to his 
employer, by placing himself in the position he did, he 
derived a benefit and diverted funds to his own accounts 
that properly should have been paid directly to 
Runnings. He exposed his employer to claims which 
subsequently materialised. The arrangement he entered 
into with Mr Vincec, compromised his duty to the 
Company inasmuch as it placed him in a position of 
having to decide between his own financial interests and 
those of his employer. This resulted in decisions being 
taken which saw significant sales being registered with 
Runnings' competitors. 

Mr Van Dijken confused his own commercial interests 
with those of his employer. He promoted the well-being 
of Domestic and Commercial Fencing with respect to the 
availability of credit to the detriment of Runnings. More 
seriously he lost sight of his duty to render honest and 
faithful service to his employer and placed a higher 
priority on what he rationalised as his duty to Mr Vincec. 
He considered that duty to be "... to put the goods 
through on behalf of Mr Volk (i.e. Vincec) and then at 
the end of the job ... to reconcile the amounts and work 
out variations and extras" (Transcript p. 238). As to the 
funds he held, Mr Van Dijken saw these as being on trust 
for Mr Vincec. 

It follows from what Mr Van Dijken argued that in the 
course of dealings from a senior member of the sales 
team, Runnings should have been content to register a 
sizable sale, even though their employee facilitated the 
business opportunities of their competitors. In the 
normal course of employment Runnings should have 
been content to accept that Mr Van Dij ken's commercial 
dealings would have an ancillary benefit for the 
Company. This I do not accept. 

Under an implied term of the contract of employment, 
the employee's duty to render to his employer faithful 
and honest service includes the obligations not to earn 
any secret profits [Roston Deep Sea Fishing Co v. Ansell 
(1888) 39 Ch D 339] to act honestly in handling the 
employer's property [Sinclair v. Neighbour (1967) 2 QR 
279) and to account for anything that is acquired in the 
course of employment [Reading v. AG (1951) AC 507], 
In the circumstances of employment, and particularly 
where senior members of management are concerned, 
the duties of an employee may include those based on a 
fiduciary relationship. In this latter context the employee 
is under an obligation not to place himself in a situation 
where his duty to the employer and his own interests may 
possibly conflict [Green and Clara Pty Ltd v. Restobell 
Industries Pty Ltd (1982) WARI]. However the circum- 
stances of employment may give rise to an employer's 
duty to inform an employee of the nature of an enquiry 
being pursued on behalf of the company and the conse- 
quences for the individual if a satisfactory explanation is 
not forthcoming [Flight Stewards Association of 
Australia v. Qantas Airways Ltd (1983) AILR 2]. The 
abrogation of this duty was argued by the applicant in the 
instant case. 

The interview that took place in Darwin on 20 August 
was an acrimonious affair in which, from Mr Van 
Dijken's point of view, the company denied him the 

opportunity for explanation and engaged in threats and 
intimidation. From the company's perspective the 
applicant's attitude was belligerent and his responses 
obscure to the point of deception. Whilst there are 
aspects of the interview, not least of which was the 
format itself, which gives rise to some concern, I cannot 
accept that the circumstances of the interview, when 
considered within the context of Mr Van Dij ken's actions 
in the final months as Trade Manager at the O'Connor 
Rranch, rendered the termination of his employment 
unfair. 

Mr Van Dijken's actions constituted gross misconduct 
striking at an essential element of the contract of 
employment, namely the obligation to render to his 
employer honest and faithful service. The breach of this 
duty of fidelity was incompatible with the continuance of 
his relationship with the employer and warranted 
summary dismissal. 

The application is dismissed. 

REFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 164 of 1986. 

Retween Jacobus Van Dijken, Applicant and Runnings 
(Northern Territory) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Redman (of Counsel) on behalf of 
the applicant and Mr R. Fenbury (of Counsel) on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 3rd day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii). 

Gisela Vertes 
and 

Ghirardi Holdings Pty Ltd. 
Application No. 1333 of 1986. 

Administration Manager Insurance 

MR COMMISSIONER G.J. MARTIN. 
Perth 30th day of March 1987 

Superannuation — Pro rata payment — Resignation — 
Application dismissed. 

THE COMMISSIONER: Ry this application made 
pursuant to section 29 (b) (ii) of the Act, the applicant 
claims that she was not allowed a benefit by the 
respondent, to which she was entitled under her contract 
of service. 

The respondent denies that claim wholly. 
The applicant presently resides in the Metropolitan 

area whereas the respondent's business is in Kalgoorlie. 
Accordingly I accepted the respondent's principals' 

request that they be excused from attending the hearing 
in Perth on the 6th day of March 1987 and took the 
applicant's evidence in Perth and forwarded the 
transcript notes of proceedings to the respondent with 
the request that they respondent to the pertinent matters 
by affidavit. 

That they did on the 25th day of March 1987. 
In the light of the material so placed before me I now 

set out my reasons for decision. 
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The applicant, a friend of some years of the principals 
of the respondent, was approached by them in late 1985 
to go to Kalgoorlie and work in their business. 

In the result the respondent confirmed the pertinent 
points of the proposed contract between the parties 
under letter dated 18 November 1985 to the applicant 
(Transcript notes of proceedings p. 15). 

The applicant responded to that letter in a letter of 
clarification to the respondent's dated 27 November 1985 
(Copy attached to respondent's Notice of Answer and 
Counter Proposal filed in the Commission on 19 January 
1987). 

On the 21st day of January 1986 the applicant moved 
to Kalgoorlie with her family and commenced work for 
the respondent on the 3rd day of February 1986. 

By letter dated 23 October 1986 delivered to the private 
secretary of one of the principals of the respondent, the 
applicant gave notice of her termination of the contract 
of employment effective from the 30th day of November 
1986. 

I note from the applicant's letter of 27 November 1985 
to the respondent that 

8. Termination of Employment: Notice of 
termination of employment to be three months by 
either party. 

Be that as it may the contract of employment did so 
come to an end and the applicant received, eventually, all 
moneys on termination to her satisfaction except that 
which she now claims being the amount of $1 666 in lieu 
of superannuation. 

From the letters originally exchanged between the 
parties the respondent said firstly 

5. Superannuation: The company to contribute 
$2 000 per year on your behalf. The reason for its 
implementation being to ensure a retirement benefit 
at 55 years of age or later retirement, 

and the applicant said 
5. Superannuation: The company contribution of 

$2 000 per annum on my behalf is acceptable. 
However, I wish to ensure that provision is made for 
the above to be made payable to my children in the 
event of my death. Also, could you please confirm 
that should my employment be terminated by either 
party, the contributions and accumulated bonues be 
paid to me on termination. If this option is unavail- 
able, then I would like to continue the contributions 
on the policy myself. 

Consonant with that latter provision the applicant 
claims 10/12 of $2 000 being for the 10 months of 
employment with the respondent. 

In its reply the respondent submits that the applicant 
"was not entitled to any superannuation prior to a 12 
month period of service having been completed. 

No policy or documentation of any type whatsoever 
exists. No fund was ever started. No account was ever 
opened with any bank, insurance company or other 
financial institution." 

The applicant told me the superannuation matter was 
never discussed between the parties after the reference in 
the 1985 letters although she had asked on two occasions 
of one of the respondent's principals what had been done 
and had not received a satisfactory explanation. 

In my view the respondent by its performance acknow- 
ledged all of the conditions of employment raised in the 
parties respective letters of 1985 with the exception of the 
question of superannuation. 

To that extent the respondent appears to have failed to 
honour its obligations on that subject and the applicant 
may have cause for action in another jurisdiction. 

However on the material before me there was no 
superannuation arrangement made and thus I am unable 
to say whether if there had been made it would have 
contained the qualification relating to the termination of 
the contract of employment which the applicant 
requested and expected. 

Thus as the applicant is unable to demonstrate the 
existence of the benefit to which she claims she was 
entitled under her contract of service I am unable to find 
that she was not allowed that benefit by the respondent. 

Accordingly I determine the application by an Order 
of Dismissal. 

The applicant appeared on her own behalf. 
The respondent by leave of the Commission was 

excused from attending. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1333 of 1986. 

Between Gisela Vertes, Applicant and Ghirardi Holdings 
Pty Ltd, Respondent. 

Order. 
HAVING heard the applicant on her own behalf and 
having read and considered the respondent's written 
reply thereto, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders: 

That the application be dismissed. 

Dated at Perth this 30th day of March 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) Unfair Dismissal. 

Peter Weare 
and 

Dawson Industries Limited. 
No. 22 of 1987. 

NO AWARD. 

Technician Metal Industry 

COMMISSIONER G.L. FIELDING. 
Perth 31 st day of March 1987 

Termination of employment — unfair dismissal — 
redundancy established — adequate payment in lieu 
of notice — dismissed. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: This is an application brought 
by the Applicant pursuant to section 29 (b) of the 
Industrial Relations Act claiming that he was unfairly 
dismissed from his employment as a technician with the 
Respondent on or about 9 January last. He seeks by way 
of redress, compensation in the order of $50 000 or 
thereabouts. 

It is common ground that the Respondent was engaged 
in the design and manufacture of remote cleaning 
vehicles for use on offshore installations, particularly, so 
far as is relevant, for the instaUation owned, or at least 
operated, by the Woodside oil and gas consortium in the 
north west of this State. It is common ground too that he 
was employed by the Respondent as a technician on or 
about 10 September 1986. He was engaged, it is also 
common ground, to work primarily on the Scimitar 
project, which was a project involving the design and 
construction of a submerged cleaning vehicle for use on 
the Woodside project. I think it is common ground too, 
that he was selected for employment because of his air- 
craft engine experience in the Royal Navy. 
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The Applicant says that in the course of the interview 
he was in effect promised employment offshore, that is 
to say on the Woodside project, when the manufacture 
and testing phase of the vehicle was complete. He says he 
was terminated before that. He was thereby denied the 
opportunity to work offshore, which he says he was 
promised both at the interview and later during the 
course of his employment and, therefore, his dismissal 
was unfair. He says that had he been given the oppor- 
tunity to work offshore he would have earned over the 
year, a sum at least in the vicinity of $50 000 and hence 
the magnitude of his claim. 

The Respondent on the other hand denies that the 
Applicant was ever promised that he would work 
offshore. Rather, it says, there were three phases of the 
Scimitar project — the first being construction or the 
assembly, the second being testing and the third being the 
offshore work. Its evidence is that it was only contracted 
to the Woodside consortium to design, construct and test 
the machine. After that, new arrangements, if the 
machine was to go into operation, were to be entered 
into. Because of that it was impossible for the company 
to give any firm indication to the Applicant that he 
would be engaged in its offshore work. Indeed, those 
who were present at the interview which led to the 
appointment of the Applicant have all testified that they 
deny any such undertaking or guarantee was given. They 
say the possibility of him working offshore was discussed 
but it was put on no higher basis than that, although it is 
fair to say that their hope was the Respondent's 
personnel, which would include the Applicant, would be 
able to work offshore with the equipment. 

Subsequent to the interview, but before the Applicant 
commenced work, he signed a letter which purported to 
set out the terms and conditions of his employment. That 
letter, amongst other things, referred to discussions 
which had taken place between him and the 
Respondent's engineering manager regarding his 
position "as a Technician for this company at our 
Osborne Park facility". That indicates that his employ- 
ment was for work at Osborne Park. 

Furthermore, as well as setting out the salary, which 
was to be $26 (XX) per annum, the letter stipulated 
various other conditions of employment, one of which 
was:— 

The Company may terminate this Agreement 
without cause at any time upon one calendar 
month's written notice to you. You may also 
terminate the Agreement without any cause at any 
time upon one calendar month's written notice to 
the Company. 

Really the weight of evidence is against the Applicant. 
More than that, having had the opportunity to observe 
each of the witnesses, I am bound to say that. I was 
impressed with a number of the Respondent's witnesses, 
particularly Messrs Nangle and Chmielewski who 
impressed as having a sound recollection of the relevant 
events. Where their evidence conflicts I prefer that of 
those named individuals rather than that of the 
Applicant. 

Likewise, I was impressed with the evidence of Mr 
Johnstone and I do not see any reason why his evidence 
should not be accepted, particularly in light of what has 
been said by the others. I think in the final analysis one 
has to attach a fair degree of credit also to the last 
witness, Mr Olver, who, it seems, was not greatly 
impressed with the Applicant. So it is that where their 
evidence conflicts with that of the Applicant I prefer 
their evidence. I am not confident that his evidence 
accurately recalls the events, rather I think it reflects his 
interpretation of what occurred. 

I am quite satisfied that the Applicant was not 
promised in any definite way work offshore, as he 
claims. Rather, I think it was spoken of in the way in 
which Mr Chmielewski mentioned. He says he summed 
up the interview and closed it off, indicating that there 
would be some probability that he might be engaged 

offshore but he did not know at that stage who was, nor 
how many, were to work offshore because, to some 
extent, that was a decision for Woodside. Thus he could 
not have given any definite promise to the Applicant. 

What Mr Chmielewski said is also supported by Mr 
Nangle and, to a lesser extent, by the last witness, Olver. 
Added to that it has to be acknowledged that the 
Applicant was quite vague about what was said to him at 
his initial interview. He persisted in saying that he was 
"led to believe" this and that but, of course, in the face 
of more positive evidence from the other witnesses it is a 
dangerous course indeed to reject that in preference to 
the vague and I am not prepared to do so, particularly 
having observed and heard the witnesses throughout the 
course of the proceedings this morning. 

I have no doubt that Mr Nangle did talk to the 
Applicant during the course of their working relationship 
about working offshore. However, as he says, he had no 
managerial status as to that and the Applicant knew, or 
ought to have known, that. Furthermore, he covered it 
with the caveat that it was all still indefinite and some- 
thing for the future, and I am quite sure that is what Mr 
Nangle said to the Applicant then. 

The contract of employment entered into between the 
Respondent and the Applicant is really a classic contract 
for an indefinite hiring. That contract is for an 
unspecified term expressly to be terminated on one 
month's notice, as I have already indicated. For the 
Applicant to establish a claim of unfair dismissal he has 
to establish that this contractual right, which is quite 
clear and unambiguous, was unfair in the industrial 
sense, that is, it was abused. 

The Applicant was dismissed because there was no 
work which he could usefully perform and, more 
particularly, because the project on which he was 
originally engaged was coming to an end. That is clear 
from the evidence of both Messrs Nangle and Olver and 
from Mr Johnstone, who made the final decision to 
terminate. Mr Nangle says the project came to an end at 
about the time the Applicant was dismissed and that 
there was no work done on it by technicians after he left, 
although there was some work done by engineers. I 
accept his evidence of that. What Mr Johnstone says 
about the reasons for termination is corroborated to a 
very large degree by Messrs Nangle and Olver. Given that 
there was no work for him to perform and given, as I 
accept, that Mr Johnstone went to the trouble to see if 
there was alternative employment elsewhere in the 
Respondent's operations, how one can say that the right 
to dismiss was abused is not readily apparent to me. 
Certainly, I am not satisfied on the balance that it was 
exercised unfairly in the circumstances. 

The Applicant has asserted that he was in reality 
dismissed because of a personality problem between him 
and some of the Respondent's managers. As I under- 
stand it, Mr Olver is said to be one of those. Mr 
Johnstone, who made the final decision to dismiss the 
Applicant, has testified at some length that he did not 
regard that as a matter of moment in making the 
decision. He explained why it was and I accept his 
evidence as to that. Furthermore, Mr Olver had indicated 
that, although he felt the Applicant had some short- 
comings in his work, what motivated him to recommend 
that the Applicant's employment be terminated was that 
work on the project had come to an end. Again, I accept 
that as well. 

The Applicant, as with all matters of this type, carries 
the onus of establishing that the contractual right, which 
in this case is quite clear and, furthermore, expressed, 
has been exercised unfairly — that is to say, it has been 
abused. For the reasons given I am far from satisfied that 
was the case. Indeed, I am satisfied that it was not the 
case. That being so it remains only to order that the claim 
be dismissed, and so be it. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 22 of 1987. 

Between Peter Weare, Applicant and Dawson Industries 
Limited, Respondent. 

Order. 
HAVING heard Mr P.J. Weare in person and Mr R.H. 
Gifford on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Application be dismissed. 

Dated at Perth this 31st day of March 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

SECTION 32 — 
Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 957 of 1986. 

Between the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia 
and Others, Applicants and the Swan Brewery 
Company Limited, Respondent. 

Order. 
THE COMMISSION, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application is withdrawn by leave. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) S.A. KENNEDY, 
BEFORE THE WESTERN AUSTRALIAN [L.S.] Commissioner. 

INDUSTRIAL RELATIONS COMMISSION. 
No. 692 of 1986. 

Between Robert Terence Wilson, Applicant and Tessera 
Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas and 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

Dated at Perth this 22nd day of April 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 571 of 1986. 

Between Geoffrey Wright, Applicant and General 
Corporation Japan (Aust) Pty Ltd, Respondent. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw the Application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act, 1979 hereby orders — 

That the Application be withdrawn by leave. 

Dated at Perth this 30th day of April 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1067 of 1986. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 32 of the said Act between The Swan 
Brewery Co. Ltd, Applicant and The Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia, Respondent. 

Order. 
WHEREAS pursuant to section 32 of the Industrial 
Relations Act, 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the Swan Brewery 
Co. Ltd. and The Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
hereinafter the Union, on October 27, 1986 and 
November 3, 1986 in an endeavour to resolve the 
industrial matters in dispute by conciliation; and whereas 
the attitudes of the parties were such that it was the 
Commission's opinion that to facilitate conciliation 
between the parties to resolve the matters the work bans 
and limitations imposed by the Union should cease; and 
whereas a direction to the Union that all such work bans 
and limitation cease issued; now therefore that direction 
not having been complied with and a further conference 
over which I presided on November 5,1986 having failed 
to resolve the matter the Commission, in order to prevent 
the deterioration of industrial relations in respect of the 
matter until it has been resolved by conciliation, or, if 
necessary, arbitration, hereby orders: 

That the members of the Breweries and 
Bottleyards Employees' Industrial Union of 
Workers of Western Australia resume work no later 
than 3.30 p.m. on November 6, 1986 and that the 
executive of the Union take all such action as to 
secure compliance with this Order. 

Dated at Perth this 5th day of November 1986. 

[L.S.] 
S.A. KENNEDY, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1067/86. 

Between the Swan Brewery Co. Ltd, Applicant, and 
the Breweries and Bottleyards Employees' 
Industrial Union of Workers of Western Australia, 
Respondent. 

Direction 
WHEREAS pursuant to the Industrial Reltions Act, 
1979, I the undersigned Commissioner of the Western 
Australian Industrial Commission presided over a 
conference between the Swan Brewery Pty. Ltd. and the 
Breweries and Bottleyard Employees' Industrial Union, 
hereinafter the Union, on October 27, 1986 in an 
endeavour to resolve the industrial matters in dispute by 
conciliation; and whereas the situation was such that it 
was the Commission's opinion that, to facilitate 
conciliation between the parties to resolve the matters, 
the work bans and limitations imposed by the Union 
should cease and discussions between the parties on the 
issues should take place expeditiously from that time; the 
Commission hereby directs: 

That the members of the Breweries and 
Bottleyards Employees' Union of Workers of 
Western Australia cease all work bans and 
limitations. 

Dated at Perth this 5th day of October 1986. 

S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 339 of 1987. 

In the. matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section • 
32 of the said Act between Multiplex Constructions 

Pty Limited, Applicant and the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Respondent. 

Direction. 
(a) Whereas pursuant to section 29 of the Act an 

industrial matter was referred to the Commission. 
(b) Whereas on the 16th day of April 1987 a con- 

ference was held by the Commission pursuant to section 
32 of the Act. 

(c) Whereas it was demonstrated that industrial action 
has occurred and is likely to re-occur on the work sites of 
the applicant in support of the Union's claims. 

(d) Whereas the Commission concluded that negotia- 
tions between the parties are at present the appropriate 
means of dealing with the claims made by the Union. 

(e) Whereas the Commission has formed the opinion 
that the powers contained in section 32 (c) (i) and (ii) of 
the Act should be exercised so that conciliation may 
continue. 

(f) It is directed that the Australian Builders' 
Labourers' Federated Union of Workers — Western 
Australian Branch shall: 

(i) not take, engage in, or encourage any industrial 
action, bans or limitations in support of claims 
for an increase of $32.00 per week and a 
redundancy payment of $25.00 per week. 

(ii) take such steps as may be necessary to ensure 
that employees, members of the said Union, 
comply with this Direction. 

(iii) advise the Commission forthwith if negotia- 
tions between the parties with respect to the 
claim are unsuccessful. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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CONFERENCES — 
Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C74 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Hon Minister for Works, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on 25 
February 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That the operative date contained in Order No. 
C892 of 1986 of this Commission be deleted from 
the order, that date being the first pay period 
commencing on or after the 1st day of July 1986 and 
insert in lieu thereof the first pay period 
commencing on or after the 29th day of July 1986. 

Dated at Perth this 25th day of February 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C122 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia, Applicant and JLV Constructors Pty 
Limited and Others, Respondents. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, I, the undersigned Senior 
Commissioner of the Western Australian Industrial 
Relations Commission, presided over a conference 
between the abovementioned parties on the 9th day of 
April 1987; and whereas the parties have met and 
conferred and have arrived at agreement on the matters 
in dispute, and have now therefore requested the 
Commission to issue an Order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and all other 
powers therein, the Commission hereby makes the 
following Order in the terms of the attached schedule. 
The operative date shall be the beginning of the first pay 
period on or after the 9th day of February 1987. 

Schedule. 

This Order shall be known as the Metal Trades 
(Worsley Alumina Refinery Modifications and 
Construction) Order No. C122 of 1987 and, subject to its 
terms, shall supplement the Metal Trades (General) 
Award No. 13 of 1965 Part II Construction. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 

4. Term. 
5. General Conditions of Employment. 
6. Travelling Allowance. 
7. Site Allowance. 
8. Safety Footwear. 

Schedule of Respondents. 
Reserved List. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order, would be bound by the Metal 
Trades (General) Award No. 13 of 1965 Part II 
Construction and who are employed by any of the 
employers named in the schedule attached to this Order 
on work at the Worsley Alumina Refinery operated by 
Worsley Alumina. 

4.—Term. 
The term of this order shall be six months from the 

first pay period commencing on or after the 9th day of 
February 1987. 

5.—General Conditions of Employment. 
Except as provided in Clause 6.—Travelling 

Allowance and Clause 7.—Site Allowance and Clause 
8.—Allowance on Termination of Employment, the 
terms and conditions of each employee covered by this 
Order shall be as prescribed in the Metal Trades 
(General) Award No. 13 of 1965 Part II Construction. 

6.—Travelling Allowance. 
Each employee who is not provided with transport by 

his employer to travel to and from the job shall be paid as 
follows:— 

Per Day 
$ 

(a) Employees who travel from a point: 
(i) Up to 30km Radial distance from 

the job site  7.60 
(ii) 30km-60km Radial distance 

from the job site  18.00 
(iii) More than 60km Radial distance 

from the job site  23.00 
7.—Site Allowance. 

(1) An additional allowance of 90 cents per hour shall 
be paid for each hour worked. 

(2) Such allowance is specifically prescribed to cover 
all disabilities associated with any type of work 
undertaken by employees of respondents to this order on 
the Worsley Alumina site. 

8.—Safety Footwear. 
(1) Approved safety footwear shall be worn by all 

employees. The employer shall supply approved safety 
footwear on an as required basis (subject to the employee 
returning to the employer the footwear being replaced). 

(2) Further it is agreed between the parties that failure 
to wear such footwear will render the offending 
employee liable to dismissal. 

Dated at Perth this 9th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule of Respondents. 
JLV Constructors Ltd 
RCR Engineering Pty Ltd 
ICAL Ltd 

Reserved List. 
Electric Power Transmission 
GAG Engineering 
Bains Harding Insulation (77) Pty Ltd 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C221 of 1987. 

Between S C M Chemicals Limited, Applicant, and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission presided over a conference 
between the abovementioned parties on 23 April 
1987; and whereas the parties have met and 
conferred and have arrived at agreement on the 
matters in dispute, and have now therefore 
requested the Commission to issue an order in the 
terms of that agreement; now therefore, pursuant to 
the powers contained in section 44(8)(a) of the said 
Act and all other powers therein, the Commission 
hereby makes the following order in the terms of the 
attached Schedule. 

Dated at Perth this 8th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. An improvement by three per cent of that 

section of the Superannuation Fund which covers 
award employees effective 1 January 1987. This will 
include immediate vesting and preserving to aged 55 
of this three per cent. 

2. A working party to be established to examine 
the actual 'community standards' which apply to 
superannuation funds and report to management. 
This working party to have representatives of all 
sections of the fund. 

3. This agreement is on the understanding that 
negotiations in good faith continue and agreement is 
reached between the parties by 1 July 1987 on new 
working arrangements/practices which will ensure 
that maintenance of any productivity gains and an 
increase in the flexibility afforded to the Company. 

4. If any superannuation improvements are 
awarded by the Commission in the future that do 
not take into consideration the three per cent 
improvement awarded at this time, as based on the 
national three per cent productivity superannuation 
case of 1986, then this three per cent will be 
absorbed. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C220 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch; Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Applicants, and Transperth — Metropolitan (Perth) 
Passenger Transport Trust, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 13th 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979 and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order: — 

That the Metal Trades (Metropolitan Perth 
Passenger Transport Trust) Award No. 1 of 1974 be 
varied in accordance with the following schedule 
and that such variation shall have effect on and 
from the 4th day of December, 1986. 

Dated at Perth this 13th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule 
Clause 20.—Special Rates and Provisions: Add a new 

subclause (7) to this clause: 
(7) Where a worker is engaged in a process 

involving asbestos and is required to wear protective 
equipment, i.e. respiratory protection in the form of 
a high efficiency class H paniculate respirator 
and/or special clothing, a disability allowance of 38 
cents per hour shall be paid for each hour or part 
thereof that such worker is engaged in contact with 
asbestos 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C235 of 1987. 

Between the State Energy Commission of WA, 
Applicant, and Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch and 
Others, Respondents. 

Order. 
WHEREAS a conference was convened pursuant to 
Section 44 of the Industrial Relations Act, 1979, whereat 
the Commission was advised of bans and limitations 
imposed on various parts of the gas and electricity 
operations of the State Energy Commission; and whereas 
at this conference the Commission was advised that the 
issues giving rise to these bans and limitations were 
related to the proposed use of contractors by the State 
Energy Commission on work previously performed by its 
own employees and also that the State Energy 
Commission proposed to reduce the number of its 
employees; and whereas later at the conference the 
Commission was advised that the parties had conferred 
privately and reached agreement on the terms of 
settlement of their dispute; and whereas the parties 
requested that the Commission make an order in the 
terms of the agreement reached pursuant to Section 44(8) 
of the Industrial Relations Act; and whereas the parties 
have been advised by the Commission that the concept of 
"mutually agreed arbitrator", specified in their 
agreement is not a concept by which the powers, 
jurisdiction, decisions, awards, orders and policies of the 
Western Australian Industrial Relations Commission are 
interfered with or curtailed in any way whatsoever, now 
therefore, I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me by Section 44(8) 
of the Industrial Relations Act, 1979 do hereby order — 

That the following agreement between the State 
Energy Commission of Western Australia 
(SECWA) and the Amalgamated Metal Workers 
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and Shipwrights Union of Western Australia 
(AMWSU), the Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch 
(ASEMFWU), the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth (ETU), the Building Workers' Industrial 
Union of Australia, Western Australian Branch 
(BWIU), The Federated Engine Drivers' and 
Firemen's Union of Workers of Western Australia 
(FEDFU), The Operative Painters' and Decorators, 
Union of Australia, West Australian Branch, Union 
of Workers (OPDU), the Transport Workers' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch (TWU), the Australian 
Building Construction Employees' and Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch (BLF), The Federated 
Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous WA Branch 
(FMWU) and The Shop, Distributive and Allied 
Employees' Association of Western Australia 
(SDA) shall be binding upon each of the parties 
mentioned herein: 

STATE ENERGY COMMISSION OF WA 
Use of Contractors Agreement 

May 1987 
1. SECWA will use its permanent workforce to its full 

capacity and not use contractors in preference to that 
workforce. 

2. Contractors will only be used for specialist tasks 
and during periods of peak demand for labour that 
SECWA workforce cannot handle. 

(a) The established practice of hiring temporary 
day labour in preference to contractors to meet such 
peaks shall continue. 

(b) This provision is NOT intended to prevent 
SECWA from continuing to use contractors in areas 
where they were used prior to the recent reductions 
in employee numbers since June 1986. 

(c) Also this provision is NOT of itself intended to 
alter the historic division of. work between the 
SECWA permanent workforce and contractors. 

3. Before any new contract is let, the SECWA is to 
provide union representatives with all relevant 
information in sufficient time for discussions to take 
place prior to the contract being let. 

4. The provision in (3) is NOT intended to prevent 
SECWA from utilising contractors for genuine urgent 
emergency jobs without consultation, when such 
consultation would delay the job being done. However, 
it is agreed that such practices will not establish new 
plateaux of work to be normally done by contractors. 

5. SECWA will ensure that its specifications continue 
to require contractors to abide by all statutory 
requirements including those relating to Award 
conditions and payments applying to all workers 
associated with the contracts. 

6. SECWA agrees where practicable, contractors and 
their employees carrying out work at SECWA 
workplaces will be required to observe the same safe 
working practices and safety regulations as SECWA 
employees. 

7. This is a new agreement between SECWA, and the 
AMWSU, ASEMFWU, ETU, BWIU, FEDFU, OPDU, 
TWU, BLF, FMWU and SDA. 

Dated at Perth this 18th day of May 1987. 

O.K. SALMON, 
[L.S.] Commissioner. 

971 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C759 of 1986. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and the State 
Engineering Works, Respondent. 

Order. 
WHEREAS a conference convened pursuant to section 
44 of the Industrial Relations Act 1979 on 4 December 
1986, an agreement was reached between the Austra- 
lasian Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch and the State Engineering Works 
regarding amendments to Order No. C167 of 1981 to 
introduce new wage classifications; and whereas the 
agreement reached is consistent with the wage fixing 
principles of the Commission in Court Session; now 
therefore, I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me by section 44 (8) 
of the Industrial Relations Act 1979 do hereby order — 

That the schedule in the Order in matter No. C167 
of 1981 be replaced by the schedule hereunder. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
(1) The total wage payable weekly to adult employees 

as classified in subclause (2) shall be as follows: — 
On After One After Two 

Group Engagement Year of Years of 
Service Service 

Group A Level 1 
4) 

404.30 
4) 

409.60 
4> 

414.30 
Level 2 413.20 418.60 423.30 
Level 3 422.00 427.50 432.40 

Group B 378.20 383.30 387.50 
Group C 370.70 375.60 379.90 
Group D 366.30 371.20 375.30 
Group E 364.30 369.20 373.30 
Group F 356.90 361.60 365.60 
Group G 351.60 356.20 360.30 
Group H 327.90 332.40 335.90 
Group I 313.70 317.80 321.40 
Group J 304.40 308.50 312.00 
Group K 300.70 303.30 306.20 
Group L 292.40 296.30 299.60 
Group M 290.40 294.40 297.70 
Group N 288.40 292.30 295.50 
Group 0 285.30 289.10 292.50 
Group P 283.10 286.80 290.10 
Group Q 279.80 283.60 286.60 
Group R 267.70 271.30 274.20 

(2) Classification Group 
Annealing Stove Attendant  M 
Automotive Electrical Fitter  G 
Blacksmith  G 
Bolt Machinist  M 
Brass Finisher  G 
Casting Dresser  M 
Crane Attendant  M 
District Electrical Technician (CWS)  D 
Driller using Asquith or Tullis radial skills — G 
Driller using borer or cutter bar  G 
Driller using Swift machine  J 
Driller using other machines  M 

(but when using Herber two spindle 
sensitive machine to drill to a marked 
circumference — $1.28 per hour extra 
whilst so employed) 
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Classification Group Classification Group 

Electrical overhead crane driver who requires 
a certificate under the Construction 
Safety Act 1972  J 

Electrical Fitter and/or Armature Winder .... G 
Electrical Installer  G 
Electrician — Special Class  B 
Electronics Tradesman — Level 1  A 

— Level 2  A 
— Level 3  A 

First Class Machinist  G 
Fitter  G 
Forge Steam Hammer Driver  O 
Furnaceman (Brass)  K 
Furnaceman (Iron)  J 
Furnaceman's Assistant  P 
General Labourer  R 
Installer — low voltage equipment  G 
Instrument Tradesman — Complex Systems . B 
Instrumentation and Control Tradesman 

— Level 1  A 
— Level 2  A 
— Level 3  A 

Linesman — 
(i) Grade 1: i.e. with not less than 

three years' experience as a 
linesman   G 

(ii) Grade 2: i.e. with less than three 
years' experience as a linesman  H 

Motor Mechanic  G 
Moulder  G 
Outside Electrician (MRD)  E 
Patternmaker   C 
Pig Iron Breaker  Q 
Plant Mechanic  G 
Process Worker  P 
Radio and Television Serviceman  G 
Refrigeration Fitter  G 
Rigger and Splicer or Scaffolder on Ships 

and Buildings — 
(i) Certificated Rigger or Scaffolder ... H 
(ii) Rigger or Scaffolder (Other)  I 
(iii) A Certificated Rigger or Scaffolder 

other than a leading hand who, in 
compliance with the provisions of 
the regulations made pursuant to 
the Construction Safety Act 1972, 
is responsible for the supervision 
of not less than three workers shall 
be deemed a leading hand and 
shall be paid the additional rate 
prescribed in subparagraph (i) of 
paragraph (a) of Clause (5) of this 
Schedule. 

Rigger and Splicer or Scaffolder other than 
on ships and buildings  J 

Scientific Instrument Maker and Repairer .... C 
Screwer and/or SEW Cold Saw Machinist.... M 
Shearer   M 
Shot Blast and Sand Blast Dresser — General 

Engineering: 
(i) who is not protected from flying 

shot and sand by a properly 
enclosed cabin   K 

(ii) who is so protected  P 
Shot Blast and Sand Blast Dresser — 

Foundry: 
(i) who is not protected from flying 

shot and sand by a properly 
enclosed cabin   K 

(ii) who is so protected  O 
Toolmaker  C 
Tool Storeman  K 
Tradesman, the greater part of whose time is, 

by direction of the employer, occupied in 
marking off on the big marking-off table 
at the State Engineering Works  F 

Tradesman's Assistant  P 

Tradesman's Assistant — Big Press SEW: 
First three months' experience  P 
Thereafter   N 

Tradesman's Assistant — Moulding Trade ... O 
Traffic Signals Lamp Changer (MRD)  L 
Turner and/or Iron Machinist  G 
Welder — 

(i) Special Class  F 
(ii) First Class  G 
(iii) Second Class  M 
(iv) Third Class  0 
(v) Fourth Class  P 

The wages prescribed herein shall be adjusted for all 
purposes of the above award in accordance with any 
decision of the Commission in Court Session which alters 
wage rates generally following movement in the 
Consumer Price Index. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C168 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch, Applicant and 
Concrete Constructions (WA) Pty Limited, 
Respondent. 

Order. 

WHEREAS a conference was held in Perth on the 14th 
day of April 1987, pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the BP Oil Refinery 
Site, Mason Road, Kwinana shall be paid a site 
allowance of $1.56 per hour including the safety 
footwear allowance for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

Employees shall also receive one set of work 
clothes and one pair of safety boots, to be supplied 
to each employee on employment on the site. 

This Order shall take effect as from commence- 
ment of work on the project and shall terminate on 
completion of the project. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C196 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Australian 
Builders' Labourers' Federated Union of Workers 
Western Australian Branch, Applicant, and Skytec, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 29th 
day of April, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, No. 14 
of 1978 as varied employees who are employed by 
the Respondent on the Maylands site, 630 Guildford 
Road and Seventh Avenue, Maylands, shall be paid 
a site allowance of $1.00 per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
secondhand timber. 

The Respondent shall provide to said employees 
safety boots, a bluey jacket and two t-shirts to be 
replaced on a fair wear and tear basis. 

This order shall take effect as from the 
commencement of the project and shall terminate 
upon completion of the project. 

Dated at Perth this 29th day of April 1987. 

J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C20 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Conference on 
Commission's Own Motion and KJR Joint Venture 
and Others, Respondents. 

Order. 
WHEREAS a conference was held in Karratha on the 
11th day of February 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovenamed parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 261 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

Schedule. 

Safety Procedures. 
This Order shall apply to Kellogg-JGC-Raymond, the 

employers and unions named in the attached Schedule 
and shall apply to construction work being carried out on 
the Burrup Peninsula. 

Contents. 
(1) Safety Committee. 
(2) Safety Disputes Settlement Procedures. 
<3) Minimum Scaffold Requirements. 

(4) Unsatisfactory Equipment. 
(5) Transport on Site. 
(6) Excavations or Trenches. 
(7) Excavation and Driving of Pegs Procedure. 

Schedule of Respondents. 

1.—Safety Committee. 
(1) Each Main Subcontractor will have an employee 

Safety Representative and Deputy (the Deputy to relieve 
during the absence of the Safety Representative), in each 
major construction area who will represent all workers 
employed by both the Subcontractor and Lower Tier 
Subcontractor in that area. 

(2) Any worker may contact the Management or 
Safety Representative as he requires. If a Safety Repre- 
sentative does not have the required knowledge in a 
specific field, he may call upon a person within that 
contract who has the appropriate knowledge or, subject 
to authorisation by his Supervisor, to contact a person 
outside that Contract who has the appropriate 
knowledge. 

(3) Each Safety Representative shall meet weekly with 
the Subcontractor's nominated Safety Co-ordinator to 
discuss the Subcontractor's Safety Programme. 

(4) An Area Safety Advisory Committee shall be 
established in each major construction area as defined. 

The Area Safety Advisory Committee will consist of 
the KJR Area Manager, KJR Accident Prevention 
Advisors, Subcontractors' nominated Safety Co- 
ordinator and employees' Safety Representatives 
working within the defined area. There shall be one 
employee Safety Representative for each Subcontractor 
working within the defined area. 

Each Subcontractor representative shall only be 
required to attend one Area Safety Advisory Committee 
each fortnight. 

Subcontractor's shall be designated to an Area Safety 
Advisory Committee based on the Area within which the 
majority of the Subcontractor's work is to be performed. 

The Area Safety Advisory Committee Meeting will be 
held fortnightly with a duration normally of one hour. 
The Area Safety Advisory Committee shall review the 
safety performance within that area. 

(5) A Site Safety Advisory Committee Meeting shall be 
held monthly with a duration normally of one hour. 

The Site Safety Advisory Committee will consist of 
KJR Accident Prevention Advisors, and two 
Subcontractors nominated Safety Co-ordinators and 
two Employee Safety Representatives from each of the 
Area Safety Advisory Committees. 

The Site Safety Advisory Committee shall review the 
safety performance of the Project job-site. 

(6) If it becomes apparent that more than one 
Employee Safety Representative is required on a 
Contract because of the nature of the job, further 
discussions will take place between the parties (KJR, 
Subcontractor and Unions). 

(7) There will not be any deduction of wages for time 
spent on safety matters by the Safety Representative 
when the time so spent has been authorised by his 
Employer. 

(8) Each Safety Representative will be identified by an 
appropriate sticker which will be affixed to his safety 
helmet. 

2.—Safety Disputes Settlement Procedures. 
(1) The provisions of this clause shall apply in addition 

to those matters set out elsewhere in this Order. 
(2) It is the intention of the Procedure to prevent 

injury and to eliminate disputes likely to cause stoppages 
of work and loss of earnings. 

(3) Where a safety grievance related to an immediate 
danger arises, employees shall, if necessary, remove 
themselves from the immediate work area and then 
advise their immediate Supervisor. 
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(4) Safety Grievance Procedure 
(a) Employees shall raise problems of a safety 

nature with their Foreman or Supervisor in the 
first instance. 
Where an employee encounters what he 
believes to be a safety hazard or is allocated 
work to perform in what he considers consti- 
tutes an unsafe situation, he shall immediately 
advise his Foreman or Supervisor and the work 
process in question shall not be carried out until 
such time as the matter has been finally deter- 
mined except under such conditions as are 
agreed between the parties. 

(b) Supervision shall immediately discuss the 
matter with the employee with a view to 
resolving the problem without delay. 

(c) Should the safety grievance remain unsolved, 
the Management of the employees concerned, 
the Safety Representative with that employer in 
that area, and a KJR Accident Prevention 
Advisor, shall meet and inspect the work area 
to ascertain a resolution to the safety grievance. 

(d) If the safety grievance is still not resolved, the 
Construction Safety Branch Inspector and the 
appropriate official of the Union or Unions 
concerned shall be advised by the Subcontrac- 
tor. The Construction Safety Branch Inspector 
may be requested by any of the parties to advise 
on the application and interpretation of the 
Construction Safety Act and Regulations. 

(e) All parties shall endeavour to maintain 
continuous productive work for those workers 
not in the immediate area concerned. 
Employees who have been removed from the 
immediate area where a safety hazard exists, 
may be allocated by the Subcontractor, alter- 
native work in another area. 

(f) Provided the above safety grievance procedure 
is complied with, there will be no deduction of 
wages for employees who are removed from 
their immediate work area due to a safety 
hazard. 

3.—Minimum Scaffold Requirements. 
(1) Proper access, kickboards and planks are to be 

lashed to have uniformity of scaffolding around the site. 
Kickboards are required to be installed on all working 
platforms that exceed three metres in height. 

(2) When a licensed scaffolder is required to supervise 
the erection of scaffolding and the licensed scaffolder is 
completely satisfied that the requirements have been met 
(no bent tubes, frames, etc), he will affix his personal tag 
to such scaffold. 

(3) Any scaffold to be built above six metres from the 
ground must be erected under the direct visual super- 
vision of a licensed scaffolder. 

(4) Any tubular scaffolding to be built, as referred to 
in Division 2 of the WA Construction Safety 
Regulations, must be erected under the direct visual 
supervision of a licensed scaffolder. 

(5) All incomplete scaffolds will have a sign placed on 
them stating: 

DANGER — KEEP OFF 
SCAFFOLDERS ONLY 

(6) Scaffolders are not expected to erect any 
scaffolding if there is insufficient material, or if the 
material for the scaffolding is of a sub-standard nature. 

(7) Scaffolding erected in an unworkmanlike manner 
will not be acceptable on the site. 

(8) Unauthorised persons shall not interfere with 
scaffolds. 

(9) A person shall not do the work of an unlicensed 
scaffolder unless: 

(a) He has been issued with a "permit" by a KJR 
on-site Accident Prevention Advisor following 
advice from the Employer that the proposed 
unlicensed scaffolder has had suitable 
experience. Suitable experience shall mean that 
a person has had a minimum of three months' 
experience in construction work. 

(b) He works under the visual supervision of a 
licensed scaffolder on work defined in points 
(3) and (4) above. 

An unlicensed scaffolder may perform scaffolding 
work on work other than scaffolding work defined in 
points (3) and (4) above, without the requirement to 
work under the visual supervision of a licensed 
scaffolder. 

(10) Only persons authorised in accordance with the 
above procedures shall erect scaffolding work. 

4.—Unsatisfactory Equipment. 
(1) Workmen shall not be required to use unsafe or 

unsatisfactory rigging or scaffolding equipment. 
(2) All chain slings shall be clearly marked with their 

safe working load. 
(3) KJR shall provide an area away from the work site 

where any unsatisfactory scaffolding and rigging gear 
may be deposited after the Employer concerned has been 
notified. 

5.—Transport On Site. 
No worker shall ride in the back of a vehicle which 

does not have suitable seating and adequate covering. 

6.—Excavations or Trenches. 
A worker shall not enter an excavation or trench, as 

referred to in Division 8 of the Construction Safety 
Regulations, unless that excavation or trench has been 
inspected by an inspector of the Construction Safety 
Branch or a KJR Site Accident Prevention Advisor. 

7.—Excavation and Driving of Pegs Procedure. 
Prior to any excavation or peg driving below grade is 

commenced anywhere on the site, details of the proposed 
excavation location, method and reasons are to be 
submitted to KJR for approval in accordance with the 
Excavation Permit Procedure. 

Under no circumstances shall any excavation or peg 
driving proceed until the employee carrying out the work 
has an approved permit which he has signed and the 
excavation area has been marked showing any other 
services in the area. 

No employee is expected to perform such work unless 
he has a copy of the Excavation Permit in his possession. 

Schedule of Respondents. 
Harbourworks Clough 
Leighton-TKK 
Leighton Contractors Pty Limited 
Thiess Contractors Pty Limited 
Eglo Engineering Pty Limited 
CBI Contractors Pty Limited 
Ralph M. Lee (WA) Pty Limited 
Clough-Cape-IPC 
Decmil Engineering and Construction Pty Limited 
Concrete Constructions Limited 
Geraldton Building Company 
ATCO Industries (Aust) Pty Limited 
Walter Wright (WA) Pty Limited 
Transfield Pty Limited 
EPT/FOCCHI Joint Venture 
World Services Construction 
Federated Engine Drivers' and Firemen's Union of 

Workers of Western Australia 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia 
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The Australian Builders' Labourers' Federated Union of 
Workers — Western Australian Branch 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C377 of 1986. 

Between Mt Newman Mining Co Pty Limited, Applicant 
and the Construction, Mining and Energy Workers' 
Union of Australia, Western Australian Branch, 
Respondent. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over conferences between the abovementioned 
parties on 27 June 1986 and 28 October 1986 and 28 May 
1987; and whereas the parties have met and conferred 
and have arrived at agreement on the matters in dispute, 
and have now therefore requested the Commission to 
issue an order in the terms of that agreement; now 
therefore, pursuant to the powers contained in section 44 
(8) (a) of the said Act and all other powers therein, the 
Commission hereby makes the following order in the 
terms of the attached Schedule. 

Dated at Perth this 29th day of May 1987. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
the Lift Industry (Electrical and Metal Trades) 
Award No. 9 of 1973 and the Electrical Contracting 
Industry Award No. R22 of 1978, employees of the 
Respondents who are members of, or eligible to be 
members of the applicant unions and who are 
employed on the construction of extensions to the 
University of WA Law School, Crawley, shall be 
paid a site allowance of 80 cents for each hour 
worked in lieu of payments for confined space, dirty 
work, wet underfoot, fumes and the handling of 
second hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
25th day of March, 1987 and shall terminate on the 
31st day of October, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 
1. Notwithstanding the provisions of subclauses (3), 

(4) and (5) of Clause 14.—Long Train and Locotrol 
Allowances, of Part II of the Iron Ore Production and 
Processing (Mt Newman Mining Co Pty Limited) Award 
No. A29 of 1984, the following shall apply in lieu of the 
aforementioned provisions in respect of Locomotive 
Drivers and Observers employed in the Applicant's 
operations at Port Hedland and Newman: 

Locomotive Drivers and Observers who are 
assessed by the employer as competent to work 
trains upon which Locotrol equipment is in 
operation shall be paid a flat weekly allowance in 
accordance with the following: 

Rate per week ($) 
As from 22 November 1986 

Locomotive Driver $12.60 
Observer $8.40 

2. This Order shall take effect on and from 22 
November 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C171 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants, and A.B. Tilbury Pty Ltd, Schindler 
Grants Lifts and Direct Engineering Service, 
Respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C222 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants, and C.W. Norris & Co Pty Ltd, 
Mechanical Project Management Pty Ltd, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979, 
the Electrical Contracting Industry Award No. R22 
of 1978, employees of the Respondents who are 
members of, or eligible to be members of the 
applicant unions and who are employed on the 
Curtin University School of Nursing Site shall be 
paid a site allowance of $1.00 for each hour worked 
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in lieu of payments for confined space, dirty work, 
wet underfoot, fumes and the handling of second 
hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
1st day of November, 1986 and shall terminate on 
the 31st day of August, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C172 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants, and Garland & Co, McKenzie 
Airconditioning Industries, John Murphy Electrics, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979 
and the Electrical Contracting Industry Award No. 
R22 of 1978, employees of the Respondents who are 
members of, or eligible to be members of the 
applicant unions and who are employed on the 
Karratha Airport Control Tower Site, shall be paid 
a site allowance of 90 cents for each hour worked in 
lieu of payments for height money, confined space, 
dirty work, wet underfoot, fumes and the handling 
of second hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
4th day of December, 1986 and shall terminate on 
the 31st day of July, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C170 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Applicants, and Landwest, Airtech, Schlinder 
Grants Lifts and G. & M. Mizza Electrical, 
Respondents. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965, the 
Airconditioning and Refrigeration Industry 
(Construction and Servicing) Award No. 10 of 1979, 
the Lift Industry (Electrical and Metal Trades) 
Award No. 9 of 1973 and the Electrical Contracting 
Industry Award No. R22 of 1978, employees of the 
Respondents who are members of, or eligible to be 
members of the applicant unions and who are 
employed on the construction of a block of 
commercial offices, Walker Avenue, West Perth, 
shall be paid a site allowance of $ 1.00 for each hour 
worked in lieu of payments for confined space, dirty 
work, wet underfoot, fumes and the handling of 
second hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
18th day of February, 1987 and shall terminate on 
the 31st day of December, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C173 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth; and Amalgamated Metal Workers 
and Shipwrights Union of Western Australia, 
Applicants, and Schinder Grants Lifts Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the Lift 
Industry (Electrical and Metal Trades) Award No. 9 
of 1973, employees of the Respondents who are 
members of, or eligible to be members of the 
applicant unions and who are employed on the 
construction of a building project at Murdoch 
University shall be paid a site allowance of $ 1.20 for 
each hour worked in lieu of payments for confined 
space, dirty work, wet underfoot, fumes and the 
handling of second hand timber. 
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This Order shall take effect as from the beginning members of, or eligible to be members of the 
of the first pay period commencing on or after the applicant union and who are employed on the 
3rd day of October, 1986 and shall terminate on the construction of the Chalice Constructions Pty Ltd 
31st day of July, 1987. office block project at Osborne Park, shall be paid a 

site allowance of 50 cents for each hour worked in 
Dated at Perth this 5th day of May 1987. lieu of payments for confined space, dirty work, wet 

underfoot, fumes and the handling of second hand 
G.G. HALLIWELL, timber. 

[L.S.] Senior Commissioner. This Order shall take effect as from the beginning 
  of the first pay period commencing on or after the 

6th day of February, 1987 and shall terminate on the 
31st day of August, 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C135 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Perth, Applicant, and Everett-Smith & Co 
Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 Award 
No. R22 of 1978 as amended, employees who are 
employed by the Respondent on the Collie District 
Hospital — Redevelopment Site shall be paid a site 
allowance of 50 cents per hour for each hour worked 
in lieu of payments for confined space, dirty work, 
wet underfoot, fumes and the handling of second 
hand timber. 

This Order shall take effect as from the beginning 
of the first pay period commencing on or after the 
14th day of November, 1986 and shall terminate on 
the 30th day of September, 1987. 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C169 of 1987. 

In the matter of the Industrial Relations Act, 1979; and 
in the matter of a conference held pursuant to 
section 44 of the said Act between Electrical Trades 
Union of Workers of Australia (Western Australian 
Branch), Applicant, and Prolec, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 1st 
day of May, 1987, pursuant to section 44 of the 
Industrial Relations Act, 1979; and whereas an 
agreement was reached between the abovementioned 
parties at the said conference; now therefore, I, the 
undersigned, being satisfied that the agreement 
conforms with the Principles enunciated by the 
Commission in Court Session in matter No. 1195 of 
1986, and pursuant to the powers conferred under the 
said Act, do hereby order: — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, employees of the Respondent who are 

Dated at Perth this 5th day of May 1987. 

G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 Conference referred. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
CBI Constructors Pty Ltd. 

No. CR56 of 1987. 

Metal Industry Employees Metal Industry 

COMMISSIONER W.S. COLEMAN. 
Perth 2nd day of April 1987. 

Allowance — New Allowance — Disability Allowance — 
Kwinana site — climatic/environmental impact — 
whether wage rate currently accommodates 
disability component — Principle 4 — matter not 
concluded. 

Reasons for Decision. 
THE COMMISSIONER: This claim by the Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia arises for determination out of a 
dispute between the parties which was not settled in a 
conference held under section 44 of the Industrial 
Relations Act. 

The applicant union seeks payment of a disability 
allowance at the rate of 80 cents per hour for workers 
under the Metal Trades (CBI Constructors Pty Ltd — 
Kwinana) Order 1983. The allowance is claimed for 
compensation for the conditions under which duties are 
performed in fabricating blast resistant enclosures for 
the North-West Shelf LNG project. 

Inspections of the work site were undertaken by the 
Commission on 24 February 1987 to gain an appreciation 
of the contract being undertaken by CBI Constructors 
Pty Ltd and of the conditions under which duties are 
performed. The union claims that the disabilities 
experienced by the workers are associated with the 
demands of the job, the windy conditions of the site, the 
sandy ground on which the fabrication of the blast 
resistant enclosures is undertaken and the exposure to the 
elements generally when working in the yard. Duties 
undertaken in the workshop are claimed to be subject to 
wind and dust causing disabilities to a degree comparable 
with those experienced in the yard. 

The company's contract for the fabrication of the 
blast resistant structures commenced in June 1986. The 
workforce deployed on the job peaked in December 
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1986. Currently 55 employees are engaged by CBI 
Contractors Pty Ltd (20 welders, 15 boilermakers, 12 
trades assistants, two crane drivers and six other 
workers). 70 per cent of the workforce is deployed in the 
yard. The fabrication of the structures in the workshop 
involves plate cutting, assembling and welding on jigs. 
Welding, cleaning and grinding of the large panels is 
undertaken in the yard. The fabricated sections are 
turned over to complete construction. There is a regular 
interchange of personnel between the workshop and the 
yard. However, some workers are permanently located in 
both work areas. 

The claimant union submits that the conditions under 
which the fabrication of the sections of the blast resistant 
structures are undertaken are similar to those 
encountered on a construction site. However, it is the 
impact of those conditions with attendant disabilities for 
the workers that is the basis of the claim and not the 
determination of the respondent's yard as a construction 
site. 

The yard is an exposed area with an uneven sandy base 
interspersed with rocks. Wind from any direction whips 
up dust. The turbulent air flow is exacerbated by the 
workshop structure and wind eddies flick around the 
work area. 29 eye injuries (dust in eyes) have been 
recorded in the period from 19 September 1986 to 22 
February 1987. During summer months much of the 
fabrication was undertaken in direct sunlight with little 
respite being available from the heat, even when welding 
and other tasks were done in the restricted areas under 
fabricated sections of the structures. Although the 
respondent endeavours to minimise the dust problem 
through watering, the use of equipment in the yard limits 
the effectiveness of these attempts. With seasonal 
changes the employees will on occasion have to contend 
with cold windy conditions which will cause the yard to 
become wet and muddy in some areas. 

The emphasis of the applicant union's argument in 
support of the claim is the exposure of the employees to 
the vagaries of weather conditions in the yard. However 
the claim also covers employees engaged on duties in the 
workshop. The disabilities encountered in that area are 
associated with wind and heat. It is argued that the 
tunnel effect of the open workshop causes dust to pollute 
the work environment. 

Mr Davy for the applicant union argues that the 
particular circumstances of the type of work being 
carried out by CBI Constructors Pty Ltd under the 
contract for the fabrication of the blast resistant 
structures, has never been the focus of the Commission's 
attention. Previous decisions and orders of the 
Commission reflect the work being undertaken at the 
workshop at that time — most of which was associated 
with tank construction and which involved only minor 
jobs being done in the yard. 

In July 1980, Johnson C. considered a claim by the 
applicant union for payment for workers employed by 
the respondent under Part II of the Metal Trades General 
Award No. 13 of 1965. In addition to a special payment 
and construction allowance, the union sought payment 
of the travelling allowance appropriate to workers 
coming within that part of the Award which covers 
construction facets of the industry. In rejecting that 
claim Johnson C. stated' T am unable to accept rates said 
to be designed for construction or on-site contract 
maintenance work are appropriate for shop employees 
unless it is demonstrated that the shop employees suffer 
the same disabilities and are otherwise on all fours with 
the construction employees" (60 WAIG 1116). 

The claims of the union on behalf of members 
employed by CBI Constructors Pty Ltd at Kwinana 
again came before the Commission in 1981. Arising from 
the acceptance of a recommendation from Cort C. (as he 
then was) and Order issued which prescribed actual rates 
in lieu of all special rates and provisions (61 WAIG 
1146). Those rates were subsequently varied by an order 
of the Commission on 11 December 1981 (62 WAIG 
160). 

The amount determined at that time by Senior 
Commissioner Cort was:— 

.. . fixed in the knowledge that there is movement 
in rates of pay for engineering workers and also in 
the knowledge of changes which have been made in 
rates since the conference in this matter concluded. 

(62 WAIG 158 at 160.) 
In addition to the ordinary weekly rate of wage 

inclusive of all special rates and allowances, an 
"attendance bonus" paid as an allowance was deter- 
mined for employees attending for work on each of the 
ordinary working days and completing ordinary working 
hours in that week. Although the work being undertaken 
by CBI Constructors Pty Ltd was similar to that being 
performed by eight other fabrication shops in Kwinana 
at the time (i.e. in December 1981), as distinct from the 
situation when Johnson C. reviewed the position in 1980, 
the difference between the "fabrication shop" and 
"construction" work environments was emphasised by 
Senior Commissioner Cort and maintained in the order 
that issued. Further variations to rates of pay have 
retained that distinction and Orders of the Commission 
specify that conditions of employment which apply to 
employees at the CBI Constructors Site at Kwinana, are 
those prescribed in Part I — General of the Metal Trades 
(General) Award No. 13 of 1965 [see 62 WAIG 746 
(matter No. C135 of 1982) and 63 WAIG 2467 (matter 
No. C388A of 1983)]. This is the situation recognised by 
the applicant union in this matter, but does not appear to 
be fully comprehended by the employees whose 
grievances in the past stemmed from a comparison 
between their pay packets and those of tradespersons 
employed in the Kwinana area by Companies paying 
construction rates. I have taken the opportunity to 
review the Commission's files on matters referred to by 
the parties in this hearing where Orders have issued and 
which apply to workers employed by CBI Constructors 
Pty Ltd at Kwinana. In matter C135 of 1982 the Order 
arose from a conference pursuant to the liberty to apply 
provision for amendments to the previous Order when 
rates of pay in the steel fabrication industry Order C487 
of 1981 were altered. In agreeing to the new rates for 
workers at CBI Constructors Pty Ltd at that time (March 
1982) the respondent company agreed that it was better 
to maintain rates in the Kwinana area and that the aim 
was then to bring CBI Constructors Pty Ltd (in Kwinana) 
under the umbrella of a' 'general package''. However the 
base from which the rates moved by the Order in C135 of 
1982 was that established by Senior Commissioner Cort 
in matter CR548 of 1981. In that decision he stated — 

To avoid misconceptions it must be said that the 
rate to be fixed is not related to any other award, 
construction or otherwise, or that prescribed in the 
newly issued "steel fabrication order" or that 
payable by any other employer whether conducting 
business in the Kwinana area or elsewhere. It is fixed 
in the knowledge that there is movement in rates of 
pay for engineering workers and also in the 
knowledge of changes which have been made in 
rates since the conference in this matter concluded. 

(62 WAIG 158 at 160) 
Mr Girdlestone for the respondent company provides 

information on operations at Kwinana site and frankly 
assesses the working conditions. He states that — 

... it gets hot out there and it gets dirty and 
dusty. It does not matter whether it is an Easterly or 
South-Easterly. I would not even attempt to deny to 
the Commission or to the parties that on some days 
there is a disability and at times working conditions 
doe become difficult. 

(Transcript p. 8) 
At present prescribed rates of pay under Order 388A 

of 1983 accommodate "all special rates and disabilities". 
For the respondent company, it is argued that there is 
nothing unique about the work being undertaken by the 
employees at CBI Constructors Pty Ltd, nor is there a 
significant distinction between the duties performed in 
the workshop and those in the yard. 
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In Exhibit 2 the respondent details wage structures 
under the CBI Constructors Pty Ltd Kwinana Order and 
those applicable to steel fabrication and construction 
sites in the industry (i.e. Parts I and II of the Metal 
Trades General Award No. 13 of 1965 respectively). The 
significant difference between rates under the CBI 
Constructors Pty Ltd Order and those under Part I of 
Award No. 13 of 1965 reflects in monetary terms an 
appreciation of particular characteristics of work 
performed at that site in comparison with the steel 
fabrication industry generally. Likewise the total rates 
that have evolved under the CBI Constructors Pty Ltd 
Order and those paid on large industrial complexes under 
Part II of the Award are indicative of evaluations of the 
work done and the circumstances under which it is 
performed in these areas of the industry. 

If an overview of these wage rates is taken against a 
background of the history of the CBI Constructors Pty 
Ltd Kwinana Order, it is respondent's opinion that the 
union's claim is . . simply a new tune on an old theme 
and it is called 'money' and it suffers from the same 
problem as the other claims since they simply cannot be 
justified". Further the respondent states that — 

. . . the applicant has failed to recognise or accept 
the determination by Senior Commissioner Cort of 
December 1981 which determined the present 
structure. 

(Transcript p. 11) 
But just as an argument in support of a claim for a 

wage increase based on comparative wage justice must 
fail under the principles of wage fixation, so too must an 
argument which refutes a claim for a disability allowance 
which focuses solely on the relativities of wage rates. 

The reasonableness or otherwise of existing rates 
under the CBI Constructors Kwinana Order when 
compared with rates paid elsewhere in the industry, is not 
the basis on which this claim should be considered in the 
first instance. A payment at the rate of 80 cents per hour 
for each hour worked is sought in compensation for 
work performed in conditions associated with blast 
resistant structures. But the disabilities experienced at the 
work site in question are addressed in Order 388A of 
1983 inasmuch as that Order and those which it 
supercedes specify that the wage rate is inclusive of all 
special rates and allowances. Although a detailed history 
of the development of rates paid to employees at CBI 
Constructors Pty Ltd Kwinana Site was presented by the 
respondent, neither of the parties is able to refer directly 
to the adequacy or otherwise of the disability component 
within the existing wage structure when prevailing site 
conditions are taken into account. Nor are the parties 
able to explain how the all inclusive rate was determined. 
I make no criticism of this, as these particular questions 
cannot be answered by reference to any one document 
but only through appreciation of the multiplicity of 
factors that went into the balance which was struck in the 
wage rates at times when such determinations were not 
inhibited by overriding considerations that have 
subsequently operated and continued to operate. Never- 
theless, from my inquiries into matters which have come 
before the Commission and from which Order 388A of 
1983 evolved, I have been able to discern a change in the 
nature of work undertaken at the respondent's Kwinana 
site from the times when matters No. CR 185 of 1980 (60 
WAIG 1116) and CR548 of 1981 (62 WAIG 158) were 
determined to the present circumstances where large 
scale steel fabrication is being undertaken in the yard. If 
it is that the significant change in the nature of the work 
performed has occurred and that environmental 
conditions now impinge upon the performance of those 
duties when previously they were inconsequential, a 
prima facie case can be established for the adjustment to 
the all inclusive wage rate under the existing order. 
However, while inspections demonstrated the impact 
that climatic factors have on the work site, no evidence 
was forthcoming from the applicant union to show that 
this is a situation which has not been accommodated in 
54421—9 

the existing wage structure in terms of the requirements 
pursuant to Principle 4 under the Principles of Wage 
Fixation (66 WAIG 1139). 

In his final address, Mr Davey for the applicant union 
made mention of the fact that he had been ' 'very much 
involved" in matters which resulted in Orders that were 
handed down by the Commission with respect to metal 
trades persons employed at CBI Constructors Pty Ltd at 
Kwinana. The Order in matter CR548 of 1981 on Mr 
Davey's assertion did not include any disability 
allowance for working outside. In passing he spoke 
briefly on the type of work that was being undertaken at 
the site at that time and eluded to wage rates currently 
being paid in the area which "will come out if need be". 

Although it may be concluded on what is before me at 
present that the union has not discharged the onus which 
it carries as the applicant in this claim, it is clear that in 
the interest of discharging this matter with a degree of 
finality which the parties expect and which the industrial 
situation demands, that additional submissions are 
necessary for me to dispose of the application according 
to equity and good conscience. 

The inspection of the site was undertaken in order that 
the climatic conditions could be experienced first hand. 
However that has not been followed through with 
evidence from the applicant which shows how those 
conditions impact upon the work which is present being 
undertaken at the site. It is fundamental to an evaluation 
of the claim to have information on changes in the nature 
of the work that has occurred since the existing wage 
structure was determined. From this would follow an 
explanation of the basis on which the amount the subject 
of this claim was determined and how it fits in with the 
existing wage structure or how it may or may not 
necessitate restructuring. Finally the principles of wage 
fixation impose obligations when a claim is being 
pursued. In the first instance it is necessary for the 
applicant to address those matters which are the 
substance of the principle involved to ensure that the 
claim complies with the requirements under which an 
adjustment to wage rates or allowances may be granted. 
It is not sufficient to take those requirements "as read" 
or to ignore the burden that the principles dictate. 

In view of my concerns to dispose of the application in 
a manner in which the parties can be sure that the issues 
involved have been addressed, and thereby bring finality 
to it, I have determined that the hearing should 
reconvene so that all issues can be fully addressed. 

Mr B. Davey appeared on behalf of the claimant. 

Mr L. Girdlestone appeared on behalf of the 
respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 Conference referred. 

The Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
CBI Constructors Pty Ltd. 

No. CR56 of 1987. 

Metal Industry Employees Metal Industry 

COMMISSIONER W.S. COLEMAN. 
Perth ISthdayof April 1987. 

Allowance — New Allowance — Disability Allowance — 
Kwinana site — climatic/environmental impact — 
whether wage rate currently accommodates 
disability component — Principles of Wage 
Fixation — allowance granted. 
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Reasons for Decision. 
THE COMMISSIONER: In my Reasons for Decision 
dated 2 April, on the application for a disability 
allowance for workers covered by the Metal Trades (CBI 
Constructors Pty Ltd — Kwinana) Order 1983, I deter- 
mined that the hearing should be reconvened so that the 
issues could be fully addressed in terms which were 
stated. I found that course necessary to dispose of the 
application CR56 of 1987 with a degree of finality which 
the situation demands. That course was followed and the 
Applicant Union presented evidence from witnesses on 
changes in the nature of the work undertaken by the 
Respondent Company since the operation of the current 
Order and how climatic conditions now impact upon the 
work environment. 

It was submitted that at the time Order C388A of 1983 
issued, the Respondent Company's Kwinana operation 
was primarily involved in rolling, cutting and stripping 
plates for tank construction. Although it was conceded 
that some work was done within the yard, the majority of 
the workforce were engaged in the workshop. It is 
estimated that at present 75-80 per cent of work is now 
being done outside the workshop in the yard where the 
vagaries of the weather gives rise to a work environment 
which warrants the payment of the disability allowance. 

Witnesses for the Applicant Union advise that the 
fabrication of blast resistant structures, the new work 
being undertaken by CBI Constructors Pty Ltd, requires 
tradesmen to perform at standards of workmanship not 
previously demanded of them in their employment with 
the Company. Appointment is now dependent on 
passing tests on submerged arc and inner-shield welding 
and continuing employment is conditional upon the 
maintenance of coded standards. The witnesses spoke of 
the particular disabilities encountered in performing 
duties in the yard and in the workshop. Mr Davey for the 
Applicant Union submitted information on site 
allowances paid on various construction projects 
throughout the metropolitan area (Exhibit B) and again 
referred to wage rates paid in the metal industry in the 
Kwinana area. As interesting as this was, the information 
did nothing to explain the basis on which the 80 cents per 
hour disability allowance claimed for CBI employees was 
determined. In the final. analysis the amount was 
rationalised on the premise that ". . . the workers 
thought that a fair and equitable claim ..." (transcript 
page 22). As to the form that the payment should take, it 
was submitted that having regard to the structure of wage 
rates under Order C388A of 1983, the allowance should 
be paid for all purposes. 
Mr Davey addressed the claim within the principles of 
wage fixation and argued that the wage rate under the 
existing Order does not comprehend changes in the 
nature of the work and the conditions under which that 
work is now performed. 

Before addressing the Respondent's submissions, I 
must clarify a matter which arises from my Reasons for 
Decision dated 2 April. In that document a statement by 
Mr Girdlestone representing the Respondent Company 
was quoted on page 6. That quote should not be taken to 
be that Mr Girdlestone was endorsing the Applicant's 
assessment of the impact of climatic factors. He was, in 
the context of a submission more extensive than that 
quoted, merely paraphrasing the Applicant's argument. 
The emphasis that should be drawn is that the 
Respondent would not attempt to deny that on some 
days there is a disability and at times working conditions 
in the yard do become difficult. 

In response to the Applicant's supplementary 
submissions, the Respondent argued that nothing has 
been forthcoming to justify the payment of the disability 
allowance. It was argued that Order C388A of 1983 was 
not particular to employees undertaking tank 
construction work, but that it covered the generality of 
metal fabrication at the Kwinana workshop. The wage 
rate comprehends what may be expressed as the ordinary 
situation in which steel fabrication work is performed at 
that site and further, that employees have had the benefit 

of a much higher rate payable on an "all purpose" basis. 
That rate has covered employees whether working inside 
or outside the workshop. The wage rate under the Order 
is "inclusive of all special rates and provisions" and 
therefore accommodates more than the particular 
factors identified under Clause 18 of the Metal Trades 
(General) Award, when the rates under the Order are 
viewed within the pattern of wages and allowances in 
Parts I and II of the Metal Trades (General) Award and 
rates under the Steel Fabrication Order, it was argued 
that there is nothing to justify the payment of the 
disability allowances claimed by the Applicant Union. 
Furthermore, the environmental conditions have not 
varied since the workshop commenced operations. The 
rates under Order C685 of 1981 [Engine Drivers (CBI 
Constructors Pty Ltd, Kwinana) Order] which 
compliments that covering metal trades was structured 
having regard to the range of work performed inside and 
outside the workshop; the same considerations from 
which Order C388A of 1983 developed. As to the welding 
skills now being exercised by tradesmen, it was argued 
that these do not change the nature of the work under- 
taken by the Respondent Company; those skiOs have 
been deployed for a long time and nothing was raised 
about welding positions or welding skills which relates 
those factors to disabilities claimed to be encountered by 
the employees. 

I have concluded from the evidence presented that the 
Respondent Company's shift from tank construction to 
the fabrication of blast resistant structures under a 
contract which commenced in June 1986 and which will 
finish in mid 1987, has meant a change in work require- 
ments of its employees. This has meant a change in the 
conditions under which work is performed in that they 
are now exposed to climatic conditions when deployed in 
the yard. I am satisfied that the environment in which the 
work is done gives rise to employees encountering 
disabilities not previously experienced to the same extent 
when the operation was primarily located within the 
confines of the workshop. Having so determined, it is 
necessary to consider whether wage rates under Order 
C388A of 1983 comprehend the disabilities associated 
with the present work environment. That Order specifies 
that wage rates are "inclusive of all special rates and 
provisions" payable as an all purpose rate. I am satisfied 
that those rates and provisions were determined having 
regard to the particular nature of the Respondent 
Company's operations within the metal industry at 
Kwinana at that time and whilst there must have been 
some accommodation of the fact that some work was 
undertaken outside the workshop, no allowance could 
have been made for the level of disabilities presently 
manifest. 

It follows from these conclusions that I do not accept 
that the Applicant Union's claim has merit with respect 
to both groups of employees, that is those engaged within 
the workshop and those working in the yard. This claim 
has to meet the requirements dictated by the principles of 
wage fixation and in this case, particularly the provisions 
relating to a new allowance. I accept that the 
requirements of the principles have been met by the 
Applicant Union for those that have experienced a 
change in the conditions under which work is performed, 
i.e. those engaged in the yard. However, those employees 
engaged only on duties in the workshop have not 
experienced a change in the conditions under which work 
is performed. A change in work occasioned by the 
demands in the shift from tank construction to work 
associated with the fabrication of blast resistant 
structures, including the requirement to exercise a higher 
level of skill than was previously necessary, is in my view 
insufficient to sustain the claim for those other 
employees. 

Turning to the issue of the allowance to be determined, 
the principles of wage fixation make it clear that what is 
fair and equitable shall be determined having regard to 
an assessment based on previous work requirements, the 
wage previously fixed for the work and the nature and 
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extent of the change in the work. These requirements are 
expressed within the principle which covers "Work 
Value Changes" and because of the nature of this 
matter, it is necessary to consider the conditions under 
which the work is performed as relating to the environ- 
ment in which the work is done. The measurement in 
money terms of the appropriate level of the allowance 
may be assessed by reference to other wages and work 
requirements within the award, or to wage increases for 
changed work requirements in the same classification in 
other awards provided the same changes have occurred. 
It is unnecessary to pursue the latter analysis as quite 
clearly the most relevant place to look is the Metal Trades 
(General) Award. It is there that the Metal Trades (CBI 
Constructors Pty Ltd — kwinana) Order C388A of 1983 
has its origins and continues to be related by specific 
reference. On an assessment of the factors set out above 
and by reference to the comparison permitted under the 
principles of wage fixation I have concluded that the 
amount of the disability allowance should be at the rate 
of 20 cents per hour and that having regard for the wage 
structure under the Order that this shall be paid as an all 
purpose rate. 

The implications of this decision are that workers 
permanently located in the workshop are ineligible for 
payment of the allowance, that the allowance is 
particular to the performance of duties outside the 
workshop and that there may be a limitation on the 
period during which the allowance shall apply. 
Implementation of this decision will necessitate a 
restructuring of Clause 6 of the present Order. 

Mr B. Davey appeared on behalf of the Claimant. 
Mr L. Girdlestone appeared on behalf of the 

Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR56 of 1987. 

Between the Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia, Claimant and 
CBI Constructors Pty Ltd, Respondent. 

Order. 
HAVING heard Mr B. Davey on behalf of the claimant 
and Mr L. Girdlestone on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby issues 
the following Order — 

1.—Title. 
This Order shall be known as the Metal Trades (CBI 

Constructors Pty Ltd — Kwinana) Order 1987 and shall 
replace Order No. C388A of 1983. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Date of Operation. 
5. General Conditions of Employment. 
6. Rates of Pay. 
7. Attendance Bonus. 
8. Adjustment of Rates. 
9. Restraint on Remuneration. 
10. Liberty to Apply. 

5.—General Conditions of Employment. 
Except as provided in this Order, the conditions of 

employment which shall apply to employees covered by 
this Order, shall be as prescribed in Part I — General of 
the Metal Trades (General) Award No. 13 of 1965. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid 
as an "all purpose" rate and shall take effect as from the 
beginning of the first pay period commencing on or after 
the 10th day of March 1987. 

Rate 
Per Week 

Classification $ 
Welder Special Class  406.40 
Welder 1st Class  398.80 
Boilermaker  398.80 
Fitter  398.80 
Certificated Rigger  375.70 
Rigger Other  362.80 
Tradesman's Assistant/Grinder  336.40 

(2) An adult employee not permanently working in the 
workshop shall be paid 20 cents per hour as an all 
purpose rate for each hour worked outside the workshop 
in addition to the weekly rates specified under subclause 
(1). 

7.—Attendance Bonus. 
An employee who attends work on each of the 

ordinary working days in a week and completes his 
ordinary working hours in that week shall be paid an 
allowance of $14.20 per week. 

8.—Adjustment of Rates. 
The rates prescribed in Clause 6 of this Order shall be 

adjusted in accordance with any decision of the 
Commission in Court Session which alters wage rates 
generally following movements in the Consumer Price 
Index. 

9.—Restraint on Remuneration. 
An employer on whom this Order is binding shall not 

increase the rate of wage payable to an employee on the 
10th day of March 1987, or otherwise vary the conditions 
of employment applicable to an employee on that date so 
as to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

10.—Liberty to Apply. 
Leave is reserved to the employer to apply to delete 

Clause 6 (b) from this Order should the work arrange- 
ments at the site change to the extent that payment in 
accordance with that provision is rendered inapplicable. 

Dated at Perth this 26th day of March 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.l Commissioner. 

3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order would be bound by the Metal 
Trades (General) Award No. 13 of 1965 and who are 
employed by CBI Constructors Pty Ltd on steel fabrica- 
tion work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after the 9th day of 
February 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (9). 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Commissioner for Main Roads. 

(No. CR137 of 1987) 

Plant Mechanic State Government 
Administration 

COMMISSIONER NEGUS 6 April 1987 

Termination — Unfair dismissal — poor employee 
performance but inadequate warning implying some 
condonation — Counselling and reinstatement 
ordered with clear statement on unacceptable 
behaviour. 

THE COMMISSIONER: This matter arises from the 
termination of the employment of Mr Mark Williamson 
by the Main Roads Department on Thursday 5 March 
1987. The dispute was not resolved at a conference held 
by Halliwell S. C. on 26 March in accordance with section 
44 of the Industrial Relations Act 1979 and was thus 
referred for hearing and determination. 

I heard the parties on 6 April 1987 at Derby to 
determine whether the dismissal of Mr Williamson was 
harsh and unreasonable in all the circumstances and 
whether he should be reinstated without loss of entitle- 
ments as the applicant union had claimed. 

The immediate events leading to the termination of Mr 
Williamson's employment are somewhat confused and 
are the subject of conflicting testimony. At the end of the 
day, I have reached a decision which is based on the 
overall picture of Mr Williamson's total period of 
employment with the Main Roads Department at Derby 
so the rights and wrongs of the final day's events assume 
somewhat less significance than they doubtless carried 
for the participants at the time. 

Mr Williamson is an automotive electrician by trade 
and he has been employed as a plant mechanic in the 
MRD depot at Derby for something in excess of six years. 
His immediate supervisor, Mr Brian Murty, the plant 
foreman, has held that post for 10 years and the plant 
supervisor, Mr Bruce Galbraith has been in Derby for 
3 Vi years. 

The working day in the depot runs from 0630-1145 
hours and from 1230-1645. On Tuesday 3 March, Mr 
Williamson and three other employees made application 
for a half day's leave to attend the funeral of a local 
identity. The four workers left the workshop on the 
Wednesday morning at 1000 hours to attend the funeral 
which had been arranged for 1030 hours. Only one of the 
group returned to work that day. On the Thursday 
morning Mr Williamson and Mr Tom Finnegan travelled 
to work together and Mr Finnegan entered the workshop 
first as Mr Williamson stopped off at the main store to 
ask a question of a Mr Don Archer. The foreman, Mr 
Murty scolded Mr Finnegan for his absence on the 
previous afternoon and it seems some explanation was 
offered. When Mr Williamson came in, the foreman 
raised the question of his absence the previous after- 
noon. Mr Murty says he adopted a tone to suit the 
circumstances, saying something like, "What became of 
you yesterday afternoon? It doesn't take all day to go to 
a funeral." Mr Williamson shrugged his shoulders and 
walked away, offering no explanation. 

Mr Williamson said that the foreman was abusive and 
he chose to retreat rather than become involved in what 
could have been a physical altercation when it seemed to 
him from Mr Murty's attitude that he wasn't interested 
in any excuses which might be offered. He left the work- 
shop, went to the main store where he indicated to Mr 
Archer that his future was uncertain and proceeded to 
leave the depot area. Mr Murty was heard to shout across 
the yard to him that he didn't care if he didn't come 
back. 

Mr Williamson went to the MRD office in another part 
of the town and enquired from the pay clerk regarding 
his leave and other entitlements. His presence in the 
office was noted by senior staff who instituted some 
verbal inquiries. As a result of those inquiries, Mr G. 
Norwell, the Divisional Engineer wrote to Mr William- 
son advising that his final pay would be forwarded 
because he had abandoned his employment without 
notice by walking off the job. The letter was hand 
delivered that same afternoon (Transcript Exhibit W.l). 

In reaching his decision to dismiss Mr Williamson, Mr 
Norwell says that he considered a number of factors 
including the worker's attendance and punctuality 
record, his attitude to Foreman Murty when attempts 
were made to discipline him and "the Boab incident" 
which had resulted in a number of employees including a 
senior staff member being reprimanded severely. They 
had apparently gone to lunch at the Boab Inn and not 
returned to work on the afternoon of 21 November 1986. 
Mr Warren adduced evidence from Mr D. Bartlett and 
Mr D. Paxman, who had relieved as Plant Supervisor 
and Plant Foreman respectively during the latter half of 
1986, to support the MRD position that to reinstate this 
worker would create an intolerable situation in regard to 
maintaining a well disciplined workshop. 

Mr Bartlem referred to the worker's history of serious 
illness as providing some excuse or mitigation for his 
behaviour. He told the Commission how the union's 
shop steward, Mr Finnegan had been counselled regard- 
ing his attitude and work performance and claimed that a 
marked improvement had ensued. This indicated that 
similar action would be likely to be useful in attempting 
to rehabilitate Mr Williamson. Mr Bartlem also drew 
attention to the lack of any notation on Mr Williamson's 
file which would indicate that he had been counselled or 
warned about his performance. 

Mr Paxman's evidence concerned his dealings with Mr 
Williamson during his five week sojourn as relieving 
foreman in June-July 1986. He had discussed time- 
keeping with the worker on 6 June, when Mr Williamson 
did not turn up until after lunch. Again on 20 June, Mr 
Williamson did not return after lunch and had given the 
impression that he felt there was no need to notify his 
supervisors that he would be absent. Mr Paxman had 
called all of the mechanics together for a general 
discussion regarding laxity in timekeeping and 
absenteeism. He had left the workers in no doubt as to 
the standards he expected them to observe. He opined 
that if he had remained at Derby a further transgression 
by Mr Williamson would have caused him to commence 
more formal disciplinary proceedings with warnings 
being recorded. 

Mr Galbraith told the Commission how he had been 
involved in some discussions with Mr Williamson regard- 
ing his continued employment at the depot early in 1986. 
It seems that Mr Williamson had decided to resign from 
his job because of the treatment he was receiving from a 
leading hand. Mr Galbraith had persuaded him to stay 
on and the leading hand had eventually been reduced to 
his former status. The motivation for Mr Galbraith's 
taking some extra trouble to keep Mr Williamson on the 
gang may have been related to his skills as an auto- 
electrician which were often made use of in the 
workshop. 

My task in this dispute is to seek a resolution which 
might have been agreed between the parties and to ensure 
that the settlement can be characterised by the oft 
repeated expression — "a fair go all round". There can 
be no doubt from the evidence presented at this hearing 
that Mr Williamson is almost the antithesis of a model 
employee. His timekeeping has been poor; he has had 
unauthorised and unexplained absences from work and 
his attitude to his foreman has been a problem. If that 
was the total picture there could be no justification for 
considering giving the worker one last chance to 
rehabilitate his situation. It is necessary to view his 
behaviour in its total context before reaching a final 
conclusion. 
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MRD employees in the Kimberley region perform a 
vital public service in conditions of extreme discomfort 
brought about by the climate and the remoteness of the 
region. They do not enjoy the amenities and conditions 
which are prevalent in the more glamorous areas of 
employment such as the mining of iron ore, diamonds, 
oil and gas. There is a certain tropical malaise or relaxed 
informality associated with working in the region and an 
observer gains the impression that punctuality and 
absenteeism are not generally seen to be matters of such 
high priority as they might be in the suburbs of Perth. 
Nevertheless the work is done and management and 
workers live happily together as neighbours in their small 
communities. 

Mr Murty has been the foreman during all of the d'/z 
years of Mr Williamson's employ. If he has turned away 
to avoid a heated confrontation when the foreman has 
had occasion to reprimand him then it seems that he 
might have gained the impression such behaviour was 
acceptable; it has not previously become an issue 
warranting formal disciplinary procedures. He might 
also have assumed from Mr Galbraith's efforts to avoid 
him resigning that his overall level of performance was 
acceptable to his supervisors. 

It is against that background and in the light of the 
very favourable impression I formed, during the hearing, 
of the goodwill and straightforwardness of Mr Murty, 
Mr Galbraith and Mr Norwell, that I believe that Mr 
Williamson's employment at Derby can be resurrected if 
he is prepared to make an honest attempt to lift his game. 

Subject to any speaking to the minutes, an order will 
issue for Mr Williamson to be re-employed from 7 April 
1987 with his entitlements restored as if he had been on 
leave without pay since 6 March 1987. There is to be a 
counselling session at which at least Messrs Williamson, 
Bartlem, Galbraith and Murty are to be present and it is 
to be made quite clear to Mr Williamson what is expected 
of him in terms of punctuality, attendance, attitude and 
interaction with his supervisors. He will be deemed to 
have received a final, formal warning and I would expect 
the counselling session to reach agreement as to the 
instances of misbehaviour which would in the immediate 
future result in a further termination of employment. 
Agreement should also be reached as to the period which 
should expire before Mr Williamson might be seen to 
have wiped his slate clean. 

I need hardly add that in the light of the circumstances 
of this dispute and this decision, if Mr Williamson was 
again dismissed for similar reasons he could not expect 
sympathy or intervention from the Commission as 
presently constituted. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR137 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Commissioner for Main Roads, Respondent. 

Order. 
HAVING heard Mr Warren on behalf of the Applicant 
and Mr Bartlem on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

1. Mr Mark Williamson is to be re-employed in 
his former role as plant mechanic at the Derby depot 
of the Main Roads Department from 7 April 1987. 

2. Mr Williamson's service related entitlements 
are to be restored as if he had been on approved 
leave without pay from 6 March to 6 April 1987. 

3. A meeting of Messrs M. Williamson, D. 
Bartlem, B. Galbraith and B. Murty, together with 
others as may be required, is to be convened to 
clarify Mr Williamson's understanding of the per- 
formance level expected of him in regard to 
punctuality, attendance, attitude and interaction 
with his supervisors. 

4. Mr Williamson's work performance is to be the 
subject of a review by the same persons named in 
paragraph 3 of this order; such review to be made on 
or about 7 October 1987. 

5. Until the review period is completed, Mr 
Williamson is to be deemed to have received a final, 
formal warning from his employer regarding his 
work performance. 

Dated at Perth this 15th day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR131 of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and the Hon 
Minister for Works, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the claimant 
and Mr J. Ross on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Sheet Metal Workers (Government) 
Award 1973 Award No. 31 of 1973 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
8th day of May 1987. 

Dated at Perth this 14th day of May 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 14.—Fares and Travelling: Delete subclause (1) 

of this clause and insert in lieu thereof: 
14.—Fares and Travelling. 

(1) An employee in the Architectural Division of 
the Public Works Department, who is required to 
start and finish on the job, shall be paid an allow- 
ance in accordance with the provisions of this sub- 
clause to compensate for travel patterns and costs 
peculiar to the industry, which includes mobility 
requirements of employees, and the nature of 
employment in construction work — 

(a) On places within a radius of 50 kilometres 
from the General Post Office, Perth — 
$7.60 per day. 

(b) For each additional kilometre to a radius 
of 60 kilometres from the General Post 
Office, Perth — 39 cents per kilometre. 

(c) Subject to the provisions of paragraph (d), 
work performed at places beyond a 60 
kilometre radius from the General Post 
Office, Perth shall be deemed to be distant 
work unless the employer and the 
employees, with the consent of the Union, 
agree in any particular case that the 
travelling allowance for such work shall be 
paid under this clause, in which case an 
additional allowance of 39 cents per kilo- 
metre shall be paid for each kilometre in 
excess of the 60 kilometre radius. 

(d) In respect of work carried out from an 
employer's depot situated outside a radius 
of 60 kilometres from the General Post 
Office, Perth, the main Post Office in the 
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town in which such depot is situated shall 
be the centre for the purpose of calculating 
the allowance to be paid. 

(e) Where transport to and from the job is 
provided by the employer from and to his 
depot, or such other place more 
convenient to the employee as is mutually 
agreed upon between the employer and the 
employee, half the above rates shall be 
paid; provided that the conveyance used 
for such transport is provided with suitable 
seating and weatherproof covering. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

AT KARRATHA. 
No. CR612G of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australian and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 15th day of December 1986. 

Mr K. McCann appeared on behalf of the Australian 
Workers Union. 

Mr A.J. Marks appeared on behalf of the 
Amalgamated Metal Workers and Shipwrights Union. 

Mr D.G. Moss appeared on behalf of the respondent. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript as edited by Mr 

Commissioner J.F. Gregor.) 
THE COMMISSIONER: This matter comes to the 
Commission for determination pursuant to section 44 of 
the Industrial Relations Act 1979. The issues are 
described in the schedule to the Memorandum of Matters 
for Hearing and Determination issued on 10 November 
1986 as follows: 

It is claimed by the applicant Unions that the 
workers whose names appear on the list hereunder 
dispute variations to their classification and/or 
work arrangements which have been effected by the 
respondent pursuant to parts 1 and 2 of the Order 
No. 758 of 1986, dated 22 August 1986. 

The grounds upon which each worker disputes the 
variation of classification and/or work arrangement 
were discussed between the parties at the conference 
held on 17 October 1986, but in each case the 
Company asserts that the variation has been 
effected in accordance with Agreement No. 10 of 
1979 and is fair. 

The Unions dispute this and ask in each case that 
there be restoration of the previous classification or 
work arrangements, or alternatively, where that is 
not possible, such relief be granted as the 
Commission deems equitable. 

T.C. Carver 
S. Batory 
H. Blanket 
C.H. Van Dyk 
D.S. McLean 
M. Benton 
M.J. Donnelly 
S. Palmer 
E. Muniandy 
M. Becker 
S. Fuller 
A. Wilkins 
R.J. King 
S.M. King 

Of the workers whose names are listed in the schedule, 
evidence was taken only from Messrs McLean, Benton 
and Donnelly. The claim on behalf of Mr T.C. Carver 

was withdrawn prior to hearing. The balance of the 
workers involved failed to appear on the day of the 
hearing and the claim, as it effects them, must fail 
through want of prosecution. 

Before responding to the argument put on behalf of 
the claimant, Mr Moss, who appeared on behalf of the 
respondent, advanced grounds to support a basic 
submission of no case to answer. 

The issues to be debated in this matter are fundamental 
and go to the right to run an operation, or of a manage- 
ment to run its operation in the most efficient, 
productive way consistent with it paying regard to the 
nature of the duties which it requests its employees to 
undertake — that is, whether those duties are onerous, or 
whether they create a situation which would place the 
worker in an unsafe position, overlayed on which is the 
basic industrial relations doctrine of it being fair. 

Since the tribunals in this country were constituted at 
the turn of the century they have consistently issued rules 
in the form of dicta which supports the proposition 
which I have just outlined. 

The history of those cases has been reviewed by the 
Commission in Court Session recently in its decision in 
the matter Amalgamated Metal Workers and Ship- 
wrights Union and Others v. Robe River Iron Associates 
No. 758 of 1986 dated 30 October 1980 (unpublished); 
reviewed independently by three separate members of the 
tribunal, all three coming to the same conclusions as to 
the rules which are established by them. 

Earlier in these proceedings I did, in an effort to assist 
the parties, set out what I believed the rules to be, hence 
the type of submission which Mr Moss now makes does 
not come as a surprise to me, particularly seeing that I 
have now had the benefit of listening to the witnesses 
concerned. 

In the submissions in support of the application there 
were two basic premises put. The first one was that the 
transfers and variations in work arrangements were 
contrary to Agreement 10 of 1979. There has been 
nothing in the evidence I have heard from each of the 
three individuals which would convince me that the terms 
of the agreement were not followed. The second part of 
the submission was that not enough attention was paid to 
the ramifications on the individual worker of the change. 
That submission can be pursued in two different ways 
from the point of view of the person who makes it. One 
— it can catalogue to the Commission on behalf of 
individual workers the ramifications that they believe 
have affected them or, alternatively, it can be done by 
way of evidence. 

As I apprehend the argument put by the applicant 
union in this case it chose the second course and 
therefore the argument stands or falls on what was put in 
evidence by each of the three workers concerned. In my 
view in deciding this matter it is not enough for the 
employee concerned to be dissatisfied with the effect of 
his redeployment. There must be a more compelling 
reason why the redeployment is onerous than mere 
dissatisfaction. 

That is not to say that the Commission does not have 
sympathy with workers who find that as a result of a 
redeployment they are unsure about their future and that 
as a result of their unsureness various personal pressures 
build on them and they become disturbed and 
concerned. There is a great deal of sympathy if any 
worker is in that position but, notwithstanding that, the 
rules to be applied are quite clear. 

In respect of Mr Donnelly he clearly has had problems 
as a result of his transfer. I believe he geuinely would like 
to go back to shift work, as that was something he had 
been doing for many years, he was used to it and was 
happy with it. The reality of the situation is that the job is 
no longer there and nothing which the Commission could 
do could reinstate that previous job because it has gone, 
and there is nowhere to place him on shift. 
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In respect of compensation as an alternative he 
continues to be employed, albeit in an unhappy frame of 
mind, but he is being paid the appropriate rates and 
getting the appropriate allowances which his position 
attracts. 

There was nothing from his evidence which would 
bring me to conclude that he has had to suffer to such a 
degree that he would fall within the category of being 
asked to do onerous or unsafe work. 

The question of fairness is a matter of degree and, even 
though he may feel that what has happened to him is 
unfair in that he is dissatisfied with it, that of itself is not 
sufficient for the Commission to intervene. 

Mr Benton is in a very similar position. He wants to go 
back to the marine department which has been reduced 
in numbers. During his evidence he was asked to respond 
to a question from Mr Moss concerning which worker 
should go from the department if he is sent back there by 
an order of this Commission, because that is obviously a 
matter which the Commission would have to take into 
account because the worker who would be asked to 
transfer could be just as aggrieved as Mr Benton feels he 
is. 

His other evidence concerning the matters of seniority 
or the criteria by which persons ought to be selected for 
transfer or not are not really issues which have a place in 
the discussion in this case. They are matters which can 
only be debated between the parties when they are on 
terms which allow that type of communications because, 
when it is all boiled down the Commission cannot 
interfere with the methodology by which an employer 
does about applying its personnel practice unless, of 
course, it breaches the basic principles to which I have 
referred previously concerning the unfairness, or 
onerous work conditions, or safety. 

Coming to Mr McLean, I must say he is a very 
impressive witness. He obviously thought he had a career 
with the company. He has been with the company for a 
long time and he had been able to gain promotion 
through the application of his skills and his ability to do 
the job properly. He is a realist as well in that he has 
looked at the prospects for him in his continued employ- 
ment and has considered redundancy. 

However, the Commission cannot ask or direct the 
company to make someone redundant. It is left with the 
same questions to be answered as have to be posed in 
respect of the other two men involved in this case today:. 
The department from which he comes, being reduced in 
manning from 14 to 9, the same basic question arises; 
who should go? Mr McLean himself says he knows that a 
substitution cannot happen in the reality of life so he 
suggests that an alternative solution could be the award 
of compensation. He had been on shift work and been a 
leading hand before. Amongst all of the people who have 
been affected by the changes which have taken place 
recently in this company's operations he would probably 
be amongst the highest in terms of wage loss. 

However, the point was made, and made well in cross- 
examination by Mr Moss, that the additional payments 
for which he was then qualified were because of the 
circumstances of the employment. There is no need to 
debate the question of why one gets paid allowances for 
shift work. There are the landmark cases before the New 
South Wales Industrial Commission in the decision of 
Mr Justice Fisher where the reasons for payment of shift 
allowances are explored extremely deeply including the 
need to compensate workers for effects on their marital 
situation, the need to compensate them in terms of 
additional leave for having to work weekends; such 
compensation in addition to monetary compensation 
which they get by way of pay loadings. There is no need 
to debate those things in this forum. The rules have been 
well and truly established. 

The conclusion drawn as a result is that the shift 
allowances are paid for a particular purpose. They do not 
constitute part of the normal base rate. Although I have 
sympathy for someone who has worked for many years 
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on a shift work basis and wishes to continue to do so on 
the basis of income maintenance, if the shift work is not 
available to be done then there is only the base rate and 
the appropriate allowances which the new position 
attracts, left. 

The same can be said for the leading hand payment. I 
have no need to expand upon that. I do not think there is 
any criticism which can be directed to the applicant 
concerning a failure to discharge an onus of proof. The 
facts of the matter speak for themselves. All that could 
be said was said and the witnesses honestly gave evidence 
of their true situation. That situation when weighed 
against the rules which I must apply, rules determined 
over many years by tribunals, means that the 
Commission should not issue the order sought in this 
case and I will determine claim CR612G of 1986 by an 
order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612G of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, Claimants 
and Robe River Iron Associates, Respondent. 

Order. 
HAVING heard Mr K. McCann and Mr A.J. Marks on 
behalf of the claimants and Mr D.G. Moss on behalf of 
the respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the claim be dismissed. 

Dated at Perth this 22nd day of December 1986. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612D of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Robe 
River Iron Associates, Respondent. 

Before Mr Commissioner J.F. Gregor. 
The 12th day of February 1987. 

Mr A.J. Marks appeared on behalf of the Claimant. 
Mr D. Moss appeared on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: The matter for determination 
is described in the schedule attached to the referenc of 
dispute issued at Karratha on 7 October 1986. The 
schedule provides as follows: 

The Company has discontinued the classification 
of serviceman at Pannawonica and has re-allocated 
the duties to other classifications. The Union claims 
that the classification is still required while the 
Company says it is not and in any event that it is 
entitled to make the changes. 

It is common ground between the parties that the 
respondent has adjusted manning procedures at its 
Pannawonica operations so that of the 12 persons who 
were previously employed as servicemen only one, in the 
rail operations, is still employed on those duties. The rest 
of the employees have been transferred into other parts 
of the operation and the work which was previously done 
by them has been allocated to various mechanical 
tradesmen who carry out the duties in addition to their 
normal tradesman functions. 
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The Union says in short that this re-aUocation of duties 
provides a heavy burden upon those tradesmen and, to 
that extent, it is onerous. It also asserts that the change in 
the style of the servicing of the plant has led to a situation 
where some of the plant is not being serviced in the 
correct manner and this could lead to breakdowns. The 
Commission was advised that since the re-allocation of 
duties took place the tradesmen concerned accepted the 
new duties under protest and have continued to perform 
the work, but that they are unhappy with the allocation 
and seek relief from it. 

The type of work previously carried out by servicemen 
at Pannawonica is associated with servicing of mobile 
plant. The duties include greasing and oil changing; filter 
changing; the maintenance of all fluid levels; inspection 
of V-belts and oil and water hoses for deterioration or 
leaks; the replacement of grease nipples where necessary; 
recording visible defects; the maintenance of service 
records; cleaning down prior to servicing; servicing of 
batteries; requisitioning of filters; maintenance of lube 
oil stocks. On occasions servicemen assist tradesmen 
when requested to do so and in performing the duties 
enumerated above, hand tools are often used. 

By reference to an examination of the history of the 
introduction of the classification into awards in the iron 
ore industry, Mr Marks sought to demonstrate that 
servicemen are not assistants, that they clearly have their 
own defined area of work, and the classification is an 
outgrowth of the move in modern industry for 
specialised skills in a wide range of areas of 
classifications ancillary to trades classifications to allow 
tradesmen to more effectively perform their work. That 
history showed the complexity in the uses of lubricating 
materials and the large and valuable equipment involved 
in the mining industry means that the job is a skilled one 
as considerable damage could be done to equipment if 
the wrong fluids are used or the wrong filters are fitted. 

In support of his case Mr Marks called evidence from 
Mr N.R. Marlborough who advised the Commission of 
his experience in the respondent's Cape Lambert 
operation commencing in 1972 and how the plant 
servicemen classification evolved. Evidence was also 
taken from Mr F.J. Lovegrove who had been a service- 
man since 1975. He had previously worked with two 
other iron ore producers and gave information concern- 
ing the duties of servicemen involved with stationary 
plant at Cape Lambert. He had not worked at 
Pannawonica. Further evidence was taken from Mr B. 
Fyfe, a fitter employed by the Company at Cape 
Lambert. His evidence supported that given by Mr 
Lovegrove. 

Evidence of the work done by servicemen at Panna- 
wonica was given by Mr C. Hanmore who had been 
employed as a serviceman at the site for over four years 
and had recently be transferred from the position and 
was now working as an electrical assistant. Finally, 
evidence was taken from Mr N. Flynn who is a fitter 
employed by the Company and who had worked for 
seven years at Pannawonica. Over that period, by virtue 
of his role as a union representative, he had been 
involved in discussions concerning the employment 
conditions of servicemen covering such aspects as 
servicemen's tools, callouts, and overtime arrangements. 

In his reply on behalf of the Company Mr Moss drew 
attention to the fact that the majority of the claimant's 
witnesses gave evidence concerning Cape Lambert, and 
little information had been presented with respect to 
Pannawonica. It was his contention that the 
servicemen's work is part and parcel of a mechanical 
maintenance tradesman's trade and the classification 
evolved out of a desire by tradesmen themselves to be 
relieved of routine servicing work. He went on to suggest 
that the work arrangements, as they had developed at 
Pannawonica, were imposed under duress from the 
Union claimant in this case, and were loaded with rorts 
and abuses. A departure from the past practices had 
produced many management benefits and advantages 

for the Company. He submitted that because the 
classification of serviceman was adopted to relieve fitters 
from having to perform semi-skilled lubricating and 
other servicing duties and to replace greasers in relation 
to greasing and top-ups, this did not mean that fitters no 
longer had the right to service mobile plant and equip- 
ment. Further because the introduction of the 
classification had been the result of a private arbitration 
in 1971 there is no good reason to suggest that the 
situation at Pannawonica with its own particular circum- 
stances could not be subject to review. 

The complaint of the Company on the work arrange- 
ments adopted at Pannawonica was that there was little 
opportunity for flexibility between the various groups of 
people involved in servicing. To support this contention 
Mr Moss canvassed the manning at Pannawonica both at 
the mine service building and at Eastern Deepdale and 
enumerated the classifications and workers involved in 
the various shifts. He suggested, and confirmed later by 
evidence, that shift servicemen at the mine would not 
perform scheduled services or 48-hour checks because 
they said that was the work of permanent day service- 
men. He complained that there were many circumstances 
where, because of the rules adopted by the Unions, that 
there were overlaps of servicemen being available to do 
work but refusing becuase it was alleged to be part of 
another person's duties because he was on another shift. 
It was said that in an effort to obtain some flexibility the 
Company had negotiated the supply of a large tool kit. 
The tool kit being, in the submission of the employer, an 
amalgam of the best of the different types of tool kits 
used by workers at Pannawonica. It cost in the vicinity of 
$1 250 as opposed to an ordinary base toolman's kit 
valued at around $360. The tool kit contained tools 
which would never be used in the serviceman's work but 
nevertheless the Company had agreed to its supply in an 
attempt to buy flexibility. Further complaints were made 
alleging the refusal to service particular vehicles on the 
basis that those vehicles should be served by other 
persons, notwithstanding that the vehicles were located 
in the same workshop. 

The Company had also been concrned about the 
callout policy of one task/one callout. This had resulted 
in the situation where some workers had been paid 24 
hours pay for 15 minutes work. This came about 
particularly when air reservoirs on Haul Paks needed to 
be charged, this being usually a 10 minute task for each 
truck. An example was cited and verified in evidence 
where for 30 minutes work a worker charged five 
reservoirs and received 40 hours pay. 

This coupled with the requirements for equalisation of 
overtime created expense to the Company which need 
not have occurred because other workers involved in the 
shifts, such as fitters and boilermakers, were required to 
be given overtime because of the large overtime 
component worked by servicemen. The time was not 
worked in such instances extended to periods of up to 10 
hours over three weeks. 

It was submitted on behalf of the respondent that there 
was absolutely no evidence which would point to onerous 
work load or unsafe practice caused by the re-allocation 
of work. To the contrary, the Company had obtained 
greater flexibility, greater utilisation and the servicing 
both on a daily and scheduled basis was proceeding well. 
It was said that the Company was entitled to make the 
decision to have tradesmen do the work because they are 
better suited to servicing than servicemen. It was purely a 
re-allocation of duties and done in response to the 
current circumstance of how workers were prepared to 
work. This is not to say that in the future servicemen 
would not be appointed. The proof of this was that there 
still was a serviceman classification at Pannawonica 
because the circumstances justified it in the rail area. 

To complete his submission Mr Moss examined the 
authorities concerning the management prerogative, 
many of these authorities being those canvassed in the 
decision of the Commission in Court Session in No. 758 
of 1986 between the Amalgamated Metal Workers and 
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Shipwrights Union of Western Australia and Others 
(Applicants) and Robe River Iron Associates 
(Respondent), decision dated 30 October 1986 
(unpublished). 

In support of his submissions Mr Moss obtained 
evidence through Mr J.W. Castle who is a workshop 
foreman in the engineering division of the respondent 
and who had been employed by the Company since 1980. 
From Mr R. A. Joyce who is a mechanic at East Deepdale 
and who had been employed by the Company for S'A 
years commencing as a tradesman/fitter until he was 
made a foreman in January 1985. Finally from Mr D.H. 
MacKay who is a general and maintenance foreman for 
the Company at the Eastern Deepdale mine at 
Pannawonica. 

The various authorities to be applied in this case have 
been subject to detailed analysis by the Commission in 
Court Session in Application No. 758 of 1986 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Others v. Robe River Iron 
Associates, decision 30 October 1986 (unpublished), and 
I do not intend to repeat the analysis in this decision. It is 
sufficient to say that the Company has the right to make 
adjustments to the deployment of its workforce and the 
Commission will not interfere with such deployment 
unless that deployment creates on an individual worker 
an onerous or unsafe working condition or otherwise 
creates some burden on his normal work such that he 
should be granted relieve from that burden. 

The task of the Commission is therefore to analyse the 
evidence presented and ascertain whether individual 
workers have had their classification altered to the extent 
that they have been affected in any one of the ways which 
would lead the Commission to intervene to interdict the 
Company's right to have the work performed in that 
manner. The issue is therefore not what the effect has 
been on servicemen who have been transferred away 
from the position, but what has been the effect on the 
tradesmen to which the new work has been allocated. A 
close review of the evidence does not reveal any 
suggestion of there being an onerous burden, notwith- 
standing the submission of Mr Marks to the contrary. In 
fact the only suggestion of any difficulty comes from 
interpolation of the evidence of Mr Flynn who says that 
the work is being performed by tradesmen under protest. 
Further there is an allegation that is denied by the 
witnesses who gave evidence for the respondent. 

The admissions of the witnesses of the applicant 
support the Company's allegations that the method of 
operation at Pannawonica of the serviceman classifica- 
tion was inflexible and led it to unnecessary expense. It is 
therefore not surprising the Company would seek to 
change that situation. In the normal circumstances such 
a change should take place by discussion and conciliation 
with resource to the arbitral authority if that became 
necessary. It is quite likely that the issues now before the 
Commission for determination could have been resolved 
between the parties if that course had been followed. 
However it was not and the Commission is duty bound to 
determine the argument. 

On analysis of the matter I cannot see that the tests 
which must be applied in the determination of onerous 
work, lack of safety or some other burden on an 
individual worker have been met by the submissions of 
the applicant at least to the extent that it is necessary 
before the Commission would intervene. That is not to 
say that I support the methods used by the Company to 
readjust the work arrangements in this section of its 
workforce and to that extent the long-standing history of 
the use of the serviceman classification in the iron 
industry is not brought into question in any way at all. 
The classification is still in the Agreement No. 10 of 1979 
and may be used in the future and could well have effect 
if the level of servicing being performed by tradesmen 
reaches an extent that they are unable to perform the 
work within the criteria described above. 
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In view of these findings I am not prepared to issue an 
order which would intervene in the actions that have 
been taken by the Company to readjust its serviceman 
workforce at Pannawonica. However both parties 
should be aware that the Commission will consider any 
application brought to it by workers who have been 
allocated duties which are onerous. If such applications 
are supported by cogent evidence which would include 
detailed comparisons on duties required to be performed 
by the worker concerned both before and after the re- 
allocation, the times spent on the various component 
parts of the job, and personal testimony of the effects of 
the change, then it is quite likely that the Commission 
may intervene. However in the absence of such data the 
instant proceedings must be concluded by an order of 
dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR612D of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Claimant and Robe 
River Iron Associates, Respondent. 

Order. 
HAVING heard Mr A.J. Marks on behalf of the 
claimant and Mr D. Moss on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 12th day of February 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR457 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and West 
Australian Government Railways Commission, 
Respondent. 

Before Mr Commissioner O.K. Salmon. 
The 4th day of August 1986. 

Mr T. Sharp-Collett on behalf of the Applicant. 
Mr C. Mitsopoulos on behalf of the Respondent. 

Reasons for Decision. 
THE COMMISSIONER: This is a section 44 (9) matter 
concerning claims by the Amalgamated Metal Workers 
and Shipwrights Union of Western Australia in respect 
of boilermakers and welders employed in the boiler shop 
at Midland workshops by the Western Australian 
Government Railways Commission. The schedule 
attached to the Memorandum of Matters for Hearing 
and Determination is in the following terms. 

The Amalgamated Metal Workers and 
Shipwrights Union of Western Australia claims that 
the following matters resulting from Order No. 93 
of 1985 (66 WAIG 1367) are not being implemented 
in the correct manner by the Western Australian 
Government Railways Commission: 

(1) Clause 31 (1) (d) should apply for all hours 
worked at single time. 

(2) Clause 31 (1) (g) should be deleted. 
(3) Clause 31 (30) (c) should be changed to reflect 

the manner in which payments were made prior to 
Order No. CR93 of 1985 coming into force. 
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The Western Australian Government Railways 
Commission believes this matter should be resolved 
by the Western Australian Industrial Relations 
Commission. 

The first two of these items were dealt with as matters 
of interpretation. 

It should be noted that the allowances referred to in 
Clause 31 (1) (d) are disability allowances by virtue of 31 
(1) (c). Furthermore, these allowances are not to be com- 
pounded by overtime penalty etc. I emphasis the word 
penalty to show that overtime at ordinary time rates is 
not excluded and since the allowances are paid for 
disabilities which are encountered irrespective of the time 
worked, the most probable proper construction of the 
clause is that allowances should be paid at ordinary rates 
for each hour worked. Of course, the same reasoning 
applies to work done on public holidays and weekends. 
In reaching this conclusion I have not ignored the 
possible effect of Clause 31 (1) (g). Indeed, my 
impression of the Union's attitude towards this 
particular subclause is that it should be deleted because it 
appears to support the respondents construction of 
Clause 31 (1) (d). However, I do not see a connection 
between the two subclauses at all. This is because of the 
critical use of the word "such" describing absence in 31 
(1) (g). The four hour prescription in this subclause 
relates to any one day on which an employee is absent for 
reasons of long service leave, sick leave, annual leave, 
leave without pay and during periods when receiving 
workers compensation. 

My decision on the first item on the claim is that the 
Unions construction of Clause 31 (1) (d) of the award is 
correct. My decision on the second item is that the claim 
should be dismissed. 

With respect to the remaining part of the claim, I find 
no ambiguity or defect in Clause 31 (30) and the Union 
cannot hope to achieve its objective on behalf of boiler- 
makers and welders through an interpretation of this 
provision. Nevertheless, I find the balance of merit is in 
the Union's case and of sufficient force to justify an 
order in the union's favour, notwithstanding that it will 
have the effect of amending the Order of the 
Commission in Court Session in CR93 of 1985. In 
coming to my conclusion I am influenced by the previous 
practice at the workshops concerning the payment of the 
aluminium allowances to boilermakers and welders, and 
the likelihood that some of these employees will lose 
substantially in terms of weekly income due to the Order 
rather than being effected in a minor way which was all 
that was intended. But the problem I have with an 
amendment to the Order relates to its expression. Whilst 
I am anxious to see that the employees concerned are not 
disadvantaged, I am not happy with the union's 
suggested iterations to 31 (30) (b) and I would prefer to 
have a proposal in terms before me with respect to 31 (30) 
(c). Having decided the issue in principle I think it would 
be appropriate if the parties themselves drew up new 
provisions. Accordingly I will direct the parties to this 
end. The matter will be finalised after I receive the parties 
proposals. Finally, the implication in the Unions 
argument is that the employees involved constitute a 
special case. Therefore, the Order I will approve will 
have no relevance to any other class or group of 
employees nor does it provide any reason whatsoever to 
treat another class or group of employees as constituting 
a special case. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR457 of 1986. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Western Australian Government Railways 
Commission, Respondent. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers' and Shipwrights Union of 
Western Australia and Mr C. Mitsopolous on behalf of 
the West Australian Government Railways Commission, 
I, the undersigned member of the Western Australian 
Industrial Relations Commission, pursuant to the 
powers conferred upon me by the Industrial Relations 
Act 1979 do hereby declare and order as follows: 

1. Declaration 
That the true interpretation of Clause 31 (1) (d) of 

the Railway Employees Award 1969 No. 18 of 1969 
is that the allowances specified shall be paid for at 
the ordinary time rate of allowances when the work 
for which allowances are paid is done during 
overtime, on holidays or on weekends. 
2. Order 

(1) That the claim for the deletion of Clause 31 (1) 
(g) of the Railway Employees Award 1969 No. 18 of 
1969 is dismissed. 

(2) That notwithstanding the provisions of Clause 
31 (30) of the Railway Employees Award 1969 No. 
18 of 1969 Boilermakers and Welders employed at 
Midland Junction Workshops shall continue to be 
paid for aluminium welding work as they had been 
paid immediately before the 20th day of June 1986. 

This Order is effective from the 20th day of June 1986. 

Dated at Perth this 27th day of March 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR604 of 1986, CR610 of 1986 and CR648 of 1986. 

Between the Association of Draughting, Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Before Mr Commissioner W.S. Coleman. 
The 27th day of November 1986. 

Mr J. Beedham on behalf of the Claimant. 
Mr H. Dixon (of Counsel) on behalf of the 

Respondent. 

Reasons for Decision. 
THE COMMISSIONER: On or about 3 September 1986 
management of the respondent company took the 
decision to require signatures from members of staff, not 
being employees covered under Industrial Agreement 
No. 10 of 1979, confirming acceptance of an "additional 
work provision". The terms of this additional provision 
were set out in letters distributed to staff members over 
the next few days by senior officers in each of the depart- 
ments in the company's operations. The circumstances 
of this request were explained to staff members at the 
mine site by the mine manager in a letter dated 5 
September. He states:— 

Further to my letter of 4 September thanking you 
for your wonderful measure of support in re- 
commencing operations on 3 September, we are 
now varying one of the conditions of staff service 
and asking staff to confirm that they will perform 
other than their normal duties if required during 
industrial disputes at any other times. 

While we are asking you to sign this form, we 
know by your previous action that your commit- 
ment is unquestioned and your signature is required 
only for consistency across the site. 

Please discuss this with me or your department 
head if you have any problems on this matter. 
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The advice requiring acknowledgement by signature 
was in the following terms: 

General Conditions of Employment for Staff 
at North West Operations. 

In accordance with the "Changes in Conditions" 
provisions as contained in your "General 
Conditions of Employment", the following 
additional provision is now inserted:— 

Additional Work Provision. 
It is a condition of employment for all 

salaried staff employees to perform any work 
required which is additional to their existing 
employment position. 

This shall include any other duties which may 
from time to time be required of them by the 
company. 

Should the company invoke this additional 
work provision then the employee shall be 
allocated work within their capabilities. 

I hereby acknowledge acceptance of this 
additional condition of employment 
Signature   Date   

(The format of the above advice and acknowledgment 
was followed in each of the areas of the company's 
operations.) 

Events which surrounded the request for acknow- 
ledging acceptance of the additional work provision were 
known to all staff members and the relevance of this 
commitment in the prevailing circumstances was under- 
stood. They were informed that failure to sign would 
result in a request for the staff member's resignation and 
failing this, termination of service with payment in lieu of 
notice. 

Resignation would result in the payment of the 
company's contributions to superannuation being 
included in the payout and an "unblemished" work 
record being maintained. Dismissal would not attract the 
same superannuation payout and the staff member's 
record of service would note the circumstances of 
cessation of employment. Presumably this record would 
be to the detriment of the staff member in his/her quest 
for other employment. No opportunity would be given 
for re-employment where resignation or termination of 
services was effected. 

Through a series of applications the Association of 
Draughting, Supervisory and Technical Employees of 
Western Australia seeks reinstatement of employment 
without loss of entitlements for 16 staff members whose 
services with the respondent company were either 
terminated or from whose employment they resigned as a 
result of their failure to comply with the company's 
requirement to sign the acknowledgement of acceptance 
of an additional condition of employment. The applicant 
union alleges unfair dismissal by the respondent where 
services were terminated. It is with the agreement of both 
parties that the determination of all applications, other 
than an instance of summary dismissal, should be dealt 
with at the one hearing. In view of this approach, the 
claim for the two staff members who resigned is to be 
determined on the basis of consideration of those matters 
argued by the applicant union in pursuing the allegation 
of unfair dismissal generally. 

The initiative to have staff members sign acknowledge- 
ment of acceptance of an additional work provision 
arose from the decision to start up production during the 
period between the termination of the wages workforce 
(11 August) and the re-commencement of operations on 
3 September, the date on which the Industrial Appeal 
Court dismissed the company's appeal against Order No. 
758 of 1986 of the Commission in Court Session (66 
WAIG 1294). 

During the period between 11 August and 3 September 
members of staff at Pannawonica and Cape Lambert 
were engaged in security rosters. They continued to 
supervise the duties of apprentices and in some instances 
undertook training schemes. Production was at a stand- 

still. However, plant and equipment were started up to 
maintain serviceable condition. Administrative staff 
continued with normal duties. The company considered 
itself to be in a position of not having a wages workforce 
available to it for some considerable time. After review- 
ing manpower needs for supervisory staff on 4/5 August 
and issuing redundancy notices, the company indicated 
that it did not have plans to dispense with the services of 
any other staff members. A decision was then taken by 
Senior Management to use the skills of staff members in 
an endeavour to produce enough tonnes to cover costs. 
The company estimated that this could be achieved 
through production sufficient to load up to two trains a 
day working day shift only. On 1 and 2 September the 
mine manager held discussions with production and 
maintenance supervisors. It was intended that blasting 
operations would commence on Tuesday 2 September. 
However, concern was expressed by staff members about 
the request to do wages work. The mine manager 
acknowledges that he shared this concern stating that 
"quite clearly the pressures would be there in the 
community — the company did not stick its head in the 
sand, it understood they would be there." (Transcript 
154-155). Blasting operations were deferred to 
commence Thursday 4 September to enable staff 
members to take their families off site if they wished. On 
3 September ore remaining from previous operations was 
dumped and crushed at Cape Lambert to facilitate the 
return of empty trains to Pannawonica in preparation 
for the proposed resumption of production the following 
day. 

The decision to dismiss the appeal against Order No. 
758 of 1986 of the Commission in Court Session was 
handed down by the Industrial Appeal Court on the 
morning of 3 September. This changed the company's 
position with respect to availability of a wages workforce 
and its ability to resume full scale production. In 
compliance with the Order the first shift commenced 
work at 1500 hours on 3 September 1986. Up to that 
point in time staff members generally had not been 
engaged in production duties normally undertaken by 
wages employees except that the ore crushing and 
dumping duties had been performed at Cape Lambert 
and that equipment start ups had been carried out. With 
the return of the wages workforce pursuant to Order No. 
758 of 1986 there was no longer the requirement for staff 
members to undertake the duties of wages employees. 

The applicant union bases its claim as to the unfairness 
of the company's actions, which flowed from the 
insistence on 100 per cent adherence to the signing of the 
acceptance of the additional work provisions by staff 
members, on the following — 

1. The existence of a demarcation agreement 
involving the use of tools and equipment between 
the company, the applicant union and the AMWSU 
dated 11 April 1979. 

2. On an understanding set out in a letter dated 31 
October 1977 that the company would not take 
dismissal action against a member without prior 
consultation with the applicant union. 

3. The purported change in conditions of employ- 
ment with the additional work provision was not 
effected in a manner which varied the contract of 
service of staff members as there is no provision in 
the existing document which the company could 
amend. 

In addition to the general submissions based on the 
existence of documents recording the union's agreements 
and arrangements with the company, individual staff 
members who had refused to sign the undertaking 
presented evidence on their reasons for refusal and of 
their perceptions as to why the company had acted 
unfairly in taking action which lead to the cessation of 
their employment. With varying degrees of emphasis, the 
witnesses cited the circumstances in which they were 
placed by the company's insistence on their signature. 
These included the vagueness as to the commitment that 
they were asked to give, the uncertainty as to the duties 
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which they may be asked to perform and the denial of the 
opportunity to talk with their manager and re-negotiate 
their contract. Nearly all the witnesses cited concern 
about the social situation. They feared conflict within the 
community, and were concerned for the safety of their 
spouses and children and the particular difficulties that 
might arise where a spouse was a member of the wages 
workforce. Objections were raised as to the way they 
perceived the company to be handling the situation with 
the wages workforce and to being used as instruments in 
the dispute. They expressed opposition to the 
performance of wages work and duties associated with 
production as a matter of principle. 

The applicant union contends that their demarcation 
agreement dated 11 April 1979 with the company and the 
AMWSU on the use of tools and equipment by staff 
members is sufficient to "seal this particular case once 
and for all with regard to dismissals" (Transcript page 4). 
The agreement, under the signature of representatives of 
the various parties provides that:— 

AAESDA*/AMWSU/CRRIA Demarcation 
Agreement. 

Staff personnel to be allowed to use tools or 
equipment as follows: 

(a) In an emergency, in order to prevent injury 
to persons or damage to property when a 
matter is so urgent as to preclude the 
locating of appropriate tradesmen. 

(b) When testing or diagnosing equipment, 
provided the appropriate tradesman is 
present. 

(c) When examining or measuring equipment 
in recognised areas of supervisory 
responsibilities. 

(d) At no other time unless by consultation 
between AAESDA and AMWSU, and 
failing resolvement, with the company. 

(e) If an apprentice is on the job in situ, and 
the tradesman is of the opinion that the 
apprentice is capable of completing the job 
alone, and if the tradesman is taken off the 
job or the union is in dispute with the 
company — then, subject to the trades- 
man's approval, the apprentice shall 
continue with the job until concluded, 
with appropriate supervision. 

Disputes Procedure. 
Should any question arise over the discharge of 

any of the above items, then the parties in dispute 
shall inform their respective shop stewards. If no 
resolution is forthcoming, then Industrial Relations 
will be notified. 

The prime requirement of this item shall be the 
opportunity to resolve conflict between the 
respective unions and the company. (*AAESDA 
now known as ADSTE.) 

This agreement resulted from discussions between the 
parties after a conference before the Commission in 
matter No. C485of 1978. It is not the subject of an Order 
of the Commission. 

The applicant union stresses the strict limitation 
imposed on staff members in the use of tools or equip- 
ment under this agreement of 1979. It is submitted that 
the agreement binds the company to refrain from deploy- 
ing staff on wages duties other than within the scope of 
the exceptions and places an onus on the company to 
negotiate where any changes in such arrangements are 
contemplated. The cessation of employment for refusing 
to give an undertaking not to be limited to the exceptions 
stated in the agreement is claimed to be unfair. The 
applicant union acknowledges that the provisions of the 
agreement may be characterised by the company as a 
restrictive work practice; however, it is submitted that 
this was a realistic approach in organising the day to day 
functions between wages employees and supervisory 
staff. It was an arrangement which minimised industrial 
disputation on this front. 

In rebuttal, the respondent company asserts that the 
existence of this agreement does not affect the fairness or 
otherwise of a contractual termination of individual 
contracts. Furthermore, it is dangerous to rely on this 
document to extrapolate on all-embracing code of 
conduct which would bind the company to a policy 
particularly when the circumstances which gave rise to 
the agreement are not before the Commission and there 
is no evidence of its application. The company states that 
primarily the agreement registered an acquiescence by it 
at a particular point in time to a relationship that it was 
prepared to accept between two unions. 

On its own the agreement of 1979 is insufficient to 
dispose of this matter in favour of the applicant union. 
However, the document does have relevance when 
considered in a context of the relationship of staff 
members to the respondent company. 

The next ground on which the applicant union relies 
on to show the unfairness with which the company acted 
arises from the disregard that was exhibited for the 
undertaking that had been given to it in October 1977. In 
a memo to the union representative, the company 
records the undertaking that no dismissal action would 
be initiated against any recognised member of the union 
without prior consultation with ADSTE. The union 
acknowledges that not all staff members herein 
concerned are members of ADSTE but that some were 
known to be such by the company. The protection that 
the undertaking afforded staff members was ignored. 

The company argues that, in the first instance, an 
assessment has to be made as to whether a specific 
arrangement for dismissal is applicable at a particular 
point in time, and if so, whether following that 
arrangement would have altered the outcome. The rele- 
vance of this undertaking can only become an issue when 
this is the case. Here it is submitted none of the witnesses 
had recourse to invoke this undertaking as the reason for 
which they claim unfair treatment. 

Again this undertaking does not have the status of an 
Order or registered agreement of the Commission. 
However, it is a commitment which in the past the 
company has abided by in its dealings with staff 
members. In matter 507 of 1981 before the Commission, 
counsel for the respondent company conceded that in the 
"spirit of that undertaking" the company was obliged to 
consult with the applicant union. In that case there is no 
reference to an implied qualification that preliminary 
assessment was necessary to establish the relevance of the 
undertaking to the particular circumstances of the 
proposed dismissal before consultation would take 
place. 

The union argues that the "additional work 
provision", acceptance of which the company required 
by the signature of the staff member, did not vary the 
contract of service. This assertion is based on the 
distinction that the union draws between the General 
Conditions of Employment (Exhibit 4) and the duties 
which each staff member is obliged to perform under 
his/her contract of service. The General Conditions of 
Employment detail benefits e.g. superannuation, 
disability insurance cover etc, entitlements e.g. sick 
leave, public holidays etc and administrative arrange- 
ments for the payment of allowances e.g. transfer, travel 
assistance etc. This document attached to the offer of 
employment made to a staff member specifies the 
company's right to issue, alter, modify or cancel any of 
these conditions of employment as and when it sees fit. 

In purporting to change the General Conditions of 
Employment by the inclusion of the additional work 
provision the union claims the respondent company has 
failed to vary the contract of service. The union argues 
that the contractual obligations of staff members have 
not been varied from those which have existed for the last 
10 years. The duties under the contract of service do not 
include the requirement to perform the work of wages 
employees and, more positively, there existed at the time 
of the dispute concerning written acknowledgement of 
acceptance of the additional work provision a series of 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 991 

statements from the company dating back to 1976 on the 
dire consequences of the performance of such duties by 
staff members. In a policy statement dated 28 June 1984 
and re-issued by the General Manager Operations on 2 
June 1986 the company states: 

All staff and supervisory employees are not to 
engaged in productive work normally carried out by 
wages employees, unless discretionary action is 
required for reasons of safety, or if required to 
prevent damage to plant or property (reference the 
following memoranda — Orin Bell to all Salaried 
Staff of 1/11/1976, Orin Bell to all Salaried Staff of 
11/11/1976, F.R. Madden to all Salaried Staff of 
16/6/1977 and D.M. Spratt to all Salaried Staff of 
9/3/1981). 

Notwithstanding whatever situations have been 
condoned in the past, it must be clearly understood 
that in future, salaried staff must not carry out 
physical work which can be construed as the normal 
work of wages employees (except in those circum- 
stances noted above). 

Any attempt to justify the use of salaried staff 
labour to carry out the work of wages employees 
cannot be rationalised on the basis of expediency or 
mateship. 

Furthermore, actions contrary to the above are 
regarded as a violation of company Policy and 
existing agreements, and will be dealt with as the 
prevailing circumstances and conditions of the 
particular incidents may warrant. 

In the event that specific allegations are made to 
the company of staff doing the work of wages 
employees, the company will immediately convene 
an investigation to ascertain the true facts of the 
matter. No discussions will be progressed nor 
investigations held based on generalisations or 
unsubstantiated statements. 

The co-operation of all staff is requested in 
ensuring that neither they nor the company are 
compromised in any way in the future by actions 
which are contrary to the above Policy. 

In the notice dated 2 June 1986 accompanying the 
Policy statement set out above, the General Manager 
Operations warns staff members — 

In order to administer a fair and consistent 
procedure on disciplinary action where such an 
occasion occurs, a suspension of two days, without 
pay, has been applied in all cases where an 
investigation through the standard grievance pro- 
cedure has proven that such a breach has occurred. 
Flowever those persons who persist in breaching this 
Company Policy must be made aware that a repeat 
of such action will incur a more severe penalty. 
Although circumstances will be taken into account 
in a repeated breach, employees should be aware 
that a second offence within a 12 month period, 
subject to those circumstancesd, would incur a five 
day suspension and further breaches within that 
period will lead to dismissal. 

The same policy was set out in the Foreman's Manual: 
28 June 1984 (Exhibit 7), documentation on "An 
Analysis of the Role of RRIA Supervisors": April 1986 
(Exhibit 8) and in "New Starters Induction Information 
— Pannawonica" (Exhibit 10). 

The union submits that due to the existence of the 
policy excluding staff members performing duties of 
wages employees, and because the "additional work 
provision" didn't vary the contract of service, a new 
work requirement for staff members could not be 
implemented without reasonable notice being given by 
the company. Mr Beedham for the applicant union 
summarised the position in this respect as follows — 

To change the fundamental basis of the nature of 
your work with the company to such a degree that it 
defies all the emotions expressed by the company in 
the past to the point of hysteria, requires more than 
just a few minutes — in cases, it may be hours — for 

people to determine whether or not they still wish to 
remain in the employ of the company. That alone 
itself is unfair, particularly in a situation like 
Pannawonica where removal expenses alone to get 
out of town result in an expenditure of thousands of 
dollars. 

(Transcript p. 21.) 
The company refutes the union's claims with respect to 

the status of the policy on staff not undertaking pro- 
duction work. It states that no useful purpose can be 
served by going through those statements of policy in any 
detail, that the policy was the subject of change and was 
not a contractual term for the employment of staff 
members. Furthermore, that notwithstanding the 
application of the policy at a particular time, it was 
always the case that "legitimate actions taken by a staff 
employee in a normal course of his duties or under his 
contract of employment do not constitute a breach of the 
policy" (extract from letter of General Manager 
Operations, 2 June 1986, Exhibit 9). For the company to 
have staff members confirm the additional work 
provision under their conditions of employment was to 
make it clear to them where they stood for now and for 
the future. This was no more than an affirmation of an 
understanding held by several of the witnesses for the 
respondent company that they would continue to 
perform duties which were within their capabilities; it 
was simply a statement of what for them was already a 
fact. 

To the company, the termination of employment of 
the staff members was an exercise in its contractual right. 
It is argued that in assessing the unfairness with which the 
company is alleged to have acted, it is necessary for the 
Commission to consider the position of each applicant 
with respect to their particular circumstances. The 
additional work provision was not a new term in their 
contract of service and any distinction between the 
general conditions of employment and contractual duties 
is artificial. The requirement to perform duties within 
their capabilities can reasonably be held to be part of 
their contract of service. However, it was acknowledged 
the letter which required their signature was notice of a 
real change in the company's decision to avoid any doubt 
as to further demands that may be placed upon them. It 
is claimed that failure to sign the document may amount 
to a breach of contract in appropriate circumstances. 

The company states that it is unrealistic to expect it to 
accept that a group of employees with particular skills 
could, by withdrawing their labour or engaging in 
industrial action, close down the whole operation. It is 
argued that there is no "magical distinction" to be drawn 
between the duties that could be performed by wages and 
staff personnel and while appeasement may have 
prompted the adoption of the policy that previously 
existed with respect to the limitation on the performance 
of wages duties by staff members, the company is now 
entitled to act to protect itself against the vagaries of 
industrial action including rolling strikes. It is said that 
the acknowledgement of acceptance of the additional 
work provision was required to bring consistency to all 
sites in the company's operations i.e. the requirement 
that all staff members identify themselves with the 
company. What started off as the requirement for staff 
members to actually undertake production duties 
proposed for 4 September became a requirement to 
formalise a commitment to do additional duties in order 
that the company could secure its position in the light of 
future industrial action. It was seen by the company that 
the commitment of staff members through their 
signature would give solidarity to the ranks of super- 
visory staff and assist in confronting any victimisation 
which may erupt whereby members who had actually 
performed wages duties during the period from 11 
August until 3 September were singled out. The support 
the company was seeking was forthcoming from 95 per 
cent of members of staff. It is the remaining five per cent 
for whom the application is pursued by the Association 
of Draughting, Supervisory and Technical Employees of 
Western Australia. 
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The Commission has stated the principle that 
employees have the right to remain in employment, 
qualified by the employers right to determine it, and "if 
in all the circumstances the dismissal is shown to the 
Commission to represent an unfair exercise of the right 
of dismissal, the Commission will interfere with that 
exercise of the right, and will, to the extent that appears 
fair, protect the employee in his employment" (Hospital 
Employees Union WA v. Wongan Hills Hospital 59 
WAIG 11,12). The applicant carries the onus of showing 
that on balance the termination was an unfair exercise of 
the respondent company's contractual entitlement. 

With respect to the applicant union's claim of unfair 
dismissal Mr Dixon of Counsel for the respondent 
company submits that 

... it is not open to assess the position without 
having specific regard for the particular applicant in 
the particular circumstances, the particular contract 
which applied to the particular applicant and what is 
reasonable or what is fair or unfair in respect of that 
particular applicant ... we cannot escape the fact 
that one has to treat them as individual applicants 
for reinstatement. 

(Transcript at p. 134.) 
I do not accept this is the correct approach as the 

jurisdiction to inquire into and deal with the termination 
of employment of staff members comes from section 23 
of the Industrial Relations Act. The dispute involves an 
industrial matter relating to the company's dismissal of 
its employees. The claim is being pursued by the 
applicant union on their behalves. Membership of that 
organisation was not raised in this hearing. The evidence 
of individual staff members goes to the circumstances 
which surround the actions of the company and 
situations in which they were placed. However, it would 
be open to find that the action of the company in 
requiring staff members to sign an acknowledgement of 
acceptance of the additional work provision was reason- 
able but that the implementation of that requirement was 
unfair to the individual. This line was not pursued by the 
applicant union, rather it was argued that the decision to 
require the signature was unreasonable and that the 
termination of employment which followed was an 
unfair exercise of the company's contractual entitlement. 

Central to the submissions of both parties are the 
status of the additional work provision and by implica- 
tion, the obligations that individuals have under their 
contract of service. 

From the company's point of view, the additional 
work provision is argued to be merely a notice making it 
explicit that a staff member is always obliged to obey 
lawful instructions including the performance of duties 
within his/her capabilities. This emphasis disguises the 
objective that the company was "varying one of the 
conditions of staff service" (reference —. Mine 
Manager's letter dated 5 September) and the particular 
commitment requiring the staff member's signature 
accepting this "additional condition of employment". It 
belies the specific intent of the demand for staff members 
to undertake production duties, a requirement that 
previously never existed. 

The applicant union is in no doubt that the commit- 
ment required of staff members on 5 September and 
immediately thereafter was an attempt to drastically alter 
the conditions of employment. It argues that the attempt 
failed and seeks to sustain this assertion by pointing out 
that the contractual obligations of staff members with 
respect to their duties are located in two sources. Firstly, 
there are the duties that a staff member is required to 
perform under the terms of appointment which were the 
subject of discussion at interview when the position was 
offered and subsequently accepted. Secondly, the 
performance of duties was required to be in accordance 
with the policy statements regularly issued and regularly 
enforced by the company — particularly those strictly 
limiting production duties normally carried out by wages 
employees. The union argues that in attempting to vary 
the General Conditions of Employment by the inclusion 

of the additional work provision the company failed to 
vary the contractual basis on which staff members were 
appointed. 

I find it difficult to avoid the conclusion that the policy 
prohibiting production duties was a condition of service 
fundamental to the contractual obligation of all staff 
members. For those members promoted to staff 
positions from the ranks of the wages workforce it was 
implicit in their changing role that they would not 
undertake such duties. Those members of staff 
appointed from outside the workforce were made clear 
of their responsibilities under threat of dismissal. 

Notwithstanding the status of that policy as a term of 
the contract, the company submits that notice of 
termination of all agreements, arrangements and deals 
etc was effected by advice to unions on 31 July and by the 
withdrawal of the Foreman's Manual on 1 August. 
However, ADSTE was not included in the distribution of 
advice from the company as to its revised approach on 
industrial relations. Individual staff members were not 
informed of this significant change in their obligations to 
the company until they were confronted with the letter 
which they were required to sign forthwith with resigna- 
tion or termination of service being the alternative. 

The respondent company referred to cases where the 
issue of unfair dismissal had been raised in situations 
where significant changes to the contract of employment 
have taken place. It was acknowledged by Mr Dixon that 
these cases related to English legislation (Trade Union 
and Labour Relations Act 1974) but were considered to 
be of use in providing guidance in the instant case. In 
Ellis v. Brighton Co-operative Society Ltd 1976 (1 IRLR 
419) an employee was dismissed following a re- 
organisation of a company's operations. The re- 
organisation resulted in the employee being required to 
work longer hours and for which he refused. It was held 
that: 

... no exception could be made to the re- 
organisation and dismissing the appellant, even 
though he was not contractually bound by the new 
arrangements, for failing to fall into line. 

It is to be noted that the Tribunal found that the 
employer had acted reasonably within the requirements 
of the legislation and that the re-organisation had in fact 
been properly negotiated with the union. Discussions 
had also taken place with the employee over several 
weeks before the dismissal was effected. In RS 
Components Ltd v. R.E. Irwin 1973 (1 IRLR 239) it was 
held that a company was entitled to defend itself against 
unfair competition and require an employee to enter into 
a covenant restricting his operation in competition with 
the company for one year after leaving the company's 
employ. The dismissal that followed the employee's 
refusal to sign was held not to be unfair on the specific 
interpretation of the legislation. However whilst the 
Tribunal found that the covenent was fair it was also 
necessary to determine that the effect upon the future 
interests of the company's business by the employee's 
refusal to enter into the new terms of service were so 
substantial as to justify his dismissal. Where an employee 
refused to work overtime, agreed to by the other 
employees, it was held that dismissal was not unfair as 
the employee could not be engaged on terms different 
from everyone else in the section. This would have 
created substantial difficulty for the employer in calcu- 
lating bonus and benefit payments to the workers. 
However, it is to be noted that the employee was unable 
to give a satisfactory reason as to why he refused to work 
overtime and that his unreasonable behaviour and the 
difficulties he would have caused in the payment of 
bonuses justified his dismissal [Ref: Robinson v. Flitwick 
Frames Ltd 1975 (1 IRLR 261)]. 

These cases illustrate that even where an employer is in 
breach of the contract of employment or where the 
contract is being re-written, the employer can act to 
protect himself, or ensure uniformity among the staff, or 
re-organise the operation and thereby terminate the 
services of an unc-operative employee. However, it is 
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also clear that the employer must act reasonably in the 
circumstances with respect to his dealings with the 
employee. 

In the present case staff members worked under a 
policy which, even if it was not part of their conditions of 
employment, and this I doubt, placed a heavy burden on 
them not to engage in duties associated with production. 
The history of insistence on this policy is replete with 
incidents which resulted in disciplinary action being 
taken against a number of individuals. So seriously was 
adherence to the policy enforced that members were 
constantly reminded that breaches would lead to 
dismissal. There was a commitment from the company to 
ADSTE of an administrative arrangement which 
complemented the application of the policy and which 
recognised the relationship between staff members and 
the wages workforce being members of the AMWSU. 
More importantly there was an undertaking from the 
company to ADSTE not to effect dismissal action 
against a staff member without prior consultation. 
Collectively the policy, the demarcation agreement and 
this undertaking reflect the relationship that the 
company was content to maintain with members of staff. 
Indeed it was a relationship honoured by the company 
when matters relevant to these arrangements came before 
the Commission. 

The policy, the demarcation agreement and the under- 
taking may not individually nor collectively be conclusive 
of any formal and enforceable agreement that would 
render the company's actions requiring acceptance of the 
additional work provision under the ultimatum of resig- 
nation or termination, unfair. However, the unilateral 
abrogation of those undertakings raises serious doubts as 
to the equity of the company's actions in this matter 
having regard to current standards of justice and fair 
play in its relationship with members of staff. 

Whilst in assessing the question of fairness, it may be 
necessary to view the exercise of the contractual right to 
terminate the services of those staff members who 
refused to sign acceptance of the additional work 
provision from the company's point of view, the context 
in which this occurred is equally relevant. This context 
included the situation with respect to the wages work- 
force, the state of matters before the Commission and 
the relationship with members of staff. 

At the beginning of September the company was 
moved to express its sincere appreciation to staff 
members for support in recommencing operations on 3 
September and for their assistance during the recent 
industrial problems. The difficulties under which super- 
visory personnel laboured by virtue of policies followed 
by management in earlier times was appreciated. The 
loyalty of staff members was unquestioned. 

Many of these people were formerly wages employees 
whose ability and commitment were recognised by the 
company and had been rewarded by appointment to a 
position on staff and with promotion. They establish 
themselves and their families in the communities of 
relatively isolated mining towns, working and living 
beside members of the workforce generally. In a number 
of instances the spouse of a staff member was a wages 
employee. 

It is in these circumstances that the company issued the 
ultimatum that failure to sign acceptance of the 
additional work provision would result in the necessity to 
resign or have employment terminated. Management 
claims that the company was cognizant of the social 
pressures that existed within the communities and of the 
difficulty that families faced when one member held a 
staff appointment and the other was a wages employee. 
Apprehension was also expressed by at least one member 
of management as to the wisdom of challenging the 
loyalty of employees by demanding from them a 
signature to an undertaking when their loyalty had 
already been demonstrated. Although the offer was 
made to staff members of the availaibility of consul- 
tation with senior officers on the additional work 
provision, there is nothing to suggest that regard would 
be given for any modification to the requirement to sign. 

From the company's point of view the need to have 
staff members identify with it, to guard against the 
likelihood of intimidation of its employees and to protect 
itself against interference with production caused by any 
future industrial action, over-rode consideration of any 
obligation to inform or negotiate with ADSTE on the 
agreements and undertaking it had previously been 
prepared to honour. Similarly, it must be taken that the 
company did not see its requirements to give rise to any 
need to consult with individual members of staff on what 
was recognised to be a significant change in policy nor to 
discuss the duties which may in future be required of 
them under the scope of the additional work provision. 
The basis on which their capabilities would be assessed, 
the general identification of duties to be performed and 
an articulation of the application of the new policy was 
not deemed necessary. I cannot accept this. The tense 
situation which existed at the time the company placed 
the demand on staff members to sign acceptance of the 
additional work provision had to a large degree been of 
its own creation. The wages workforce had previously 
been terminated on 11 August, an action which the 
Commission subsequently considered to be unfair (Refer 
Decision of Commission in Court Session in matter 
758/86). The return to work and recommencement of 
production on 3 September had not put an end to the 
industrial dispute. The battle lines had been drawn and as 
one member of management stated in this hearing "the 
need for staff members to identify with the company was 
considered to be important at that timeif I was 
going to be at the front line I wanted to make sure that all 
the guns behind me were pointing at the enemy, not at 
me" (Transcript at p. 158). 

It is clear that the requirement of staff members to sign 
was part of the strategy in a calculated campaign of 
confrontation with the wages workforce. It was being 
pursued at a time when steps had been taken by the 
Commission to effect conciliation and to secure the 
continuation of operations under strict controls (Refer to 
Order 758/86 66 WAIG 1294). Staff members were being 
used as instruments in the dispute and as front line troops 
in what was expressed by the company in a letter to staff 
members a ". . . one of the most important moves in 
recent mining history to show our firm resolve to our 
principles" (Refer letter dated 4 September Exhibit 12). 

The initiative to have staff members sign the acknow- 
ledgement of acceptance of the additional work 
provision stemmed from the decision to undertake pro- 
duction without the availability of a wages workforce. 
This course was being pursued on 3 September even 
when it was known to the company that the Industrial 
Appeal Court was handing down its decision on the 
appeal against the Commission's Order No. 758/86. Any 
likelihood of intimidation of staff members was 
precipitated by the provocative actions of the company 
on 3 September. In fact, the company was prepared to 
place its staff members in this position in pursuit of its 
principles when in only a matter of hours the course the 
company may be committed to take by law, by virtue of 
the validity of the Order, would be known to it, or in the 
light of the possibility of success of its appeal, could be 
justified. 

I cannot accept the submission of the company that 
"A refusal to sign the document or to show an 
identification with the company ... is significantly 
influenced by, what one would call, social pressure. It is 
not social pressure from the company, it is social 
pressure from a different source, a source over which the 
company has no control and it would not be acceptable 
. . . to suggest that that pressure and because of the 
existence of that pressure the company is not entitled to 
exercise its contractual rights and policy" (Refer 
Transcript p. 143). 

The "social pressure" to which the company referred 
and which witnesses for the applicant union testified is 
that which had its genesis in the particular relationship 
between members of communities living in relatively 
isolated mining towns. It is latent in the relationships that 
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involve every aspect of social contact from the school- 
yard where the children of staff members and of the 
workforce mouth the principles and prejudices of their 
parents, to the sporting fields and clubs of the towns 
where in the heat of competition or in the rituals of social 
intercourse the factor which compels their contact, their 
employment, has the potential to unite the community or 
to explode into personal vilification. To ignore the social 
context in which a contractual right or a policy is to be 
exercised is to ignore the fact that management is not 
merely concerned with the exploitation of a mineral 
deposit, it also involves the company's management of 
its most valuable resource, its workforce. 

In the circumstances which have led to the dispute 
concerning the cessation of employment of a number of 
staff members, the company placed a premium on the 
necessity for one group in the community to identify with 
it under the threat of the loss of their livelihood. The 
decision was characterised as a choice between it and 
"the enemy". 

In my view, the company cannot dissociate itself from 
the "social pressures" which existed at the time the 
insistence was made for staff to sign the instrument of 
their conscription to perform production duties in the 
future. It was done at a time which at best could be 
described as inopportune. The company was aware of 
the tensions which existed in the communities of 
Wickham and Pannawonica, it realised the difficulty 
which their demand placed on families, particularly 
those where another member was an employee in the 
wages workforce. 

The time at which the company's ultimatum was 
issued was one during which patients should have 
prevailed. I do not consider that acceptance of the 
ultimatum from 95 per cent of staff members demon- 
strates the validity of the company's requirement nor 
legitimises its action. There are a range of reasons why 
people would feel compelled to go along with the 
demand. Support for the company in its stance to re- 
establish management by management, fear about the 
prospects of obtaining other employment and concern 
about disruption and expense of relocating the family at 
a time of the year when school children are preparing for 
final examinations, are just a few of the factors which 
could have impinged upon the decision to sign. 

The "social pressures" to which the applicant union 
referred through evidence from those directly confronted 
with the company's ultimatum, in my view, goes to the 
circumstances which must be considered when the 
Commission is contemplating issues to determine 
whether there has been an unfair exercise of the 
company's contractual right to terminate. These 
pressures were either created or compounded by the 
company's action. 

Next there is the question of whether the company, 
through the mechanism of the additional work 
provisions, could act to protect itself against interference 
to production and thereby dispense with the services of 
those members of staff who refused to co-operate. 
Furthermore, whether determination of this issue in 
favour of the company is conclusive of the entitlement to 
discharge its contractual right without interference from 
the Commission. 

The situation that the company faced in the period 
from March to June 1986 was recognised by the Commis- 
sion in Court Session in matter No. 758 of 1986. In the 
Order that was issued on 21 August, the Commission 
noted that a continuation or repetition of bans, 
limitations and restrictive practices by wages employees 
could not be tolerated. In that Order the Commission 
provided 

(6) That no work bans, limitations, strikes or any 
other action calculated to interfere with the 
operations of the company be imposed by the 
Unions named herein pending the final deter- 
mination of the industrial matters which are the 
subject of the aforementioned dispute. 

(66 WAIG 1294.) 

With confirmation of the validity of the Order by the 
Industrial Appeal Court on 3 September, the company 
was, in the short term, assured of the same protection it 
was seeking through the ultimatum to staff members of 
acceptance of the additional work provision. In view of 
this and in the light of the circumstances that prevailed at 
the time it is difficult to appreciate why the company 
acted with the urgency it did in demanding responses 
from staff members almost immediately production 
recommenced. 

There is a history of the relationship between the 
company and the applicant union reflected in agreements 
and undertakings honoured in the past and a staff work- 
force whose loyalty was unquestioned. The company 
chose to act in issuing the ultimatum for acceptance of 
the additional work provision and followed through with 
terminations of staff members' appointments without 
notification to ADSTE and in the absence of an 
explanation of how, and under which circumstances, the 
additional work provision was to be envoked. There was 
no information on how the new policy would impact 
upon those members of staff who were married to wages 
employees with respect to their accommodation if they 
resigned or were terminated while their spouse continued 
in employment with the company. The urgency with 
which the company's demand was pursued denied those 
staff members who may have found it necessary, the 
opportunity to consult with union representatives on the 
implication of the undertaking they were required to give 
to retain their employment and to clarify any 
uncertainties surrounding their contractual obligations. 
The industrial context in which the ultimatum of 
acceptance of the additional work provision was issued 
and the impact that this was perceived to have on 
relationships within the communities where staff 
members and their families live and work with the wages 
workforce, comes within the circumstances to be taken 
into account when assessing the claim. Having regard to 
all of these factors, I cannot conclude that there was an 
overriding need at that particular time which justified the 
company's actions in demanding the staff members' 
signature in acceptance of what was stated to be an 
additional Condition of Employment and which would 
be conclusive of the exercise of its contractual rights to 
terminate without interference from the Commission. 

Nothing stated here goes to the issue of whether the 
substance of the company's request was reasonable; it 
goes only to the manner in which it was implemented at 
the time in question. On the basis of factors identified, 
and in thelight of all the circumstances, I conclude that 
the dismissals which were precipitated by the refusal to 
sign the acceptenace, were unfair. 

The matters which are the subject of applications 
CR604, CR610 and CR648 of 1986 cover 17 staff 
members in all. Of these, the parties agreed that one staff 
member was summarily dismissed and that a separate 
hearing was necessary in the case. Fourteen of the 
remaining staff members were dismissed for failing to 
sign acceptance of the acknowledgement of the change in 
conditions of employment under the additional work 
provision. The two remaining staff members submitted 
their resignations. In Roberts v. Prince Alfred College 46 
SAIR 595 at p. 614, Olson P. reviews the "so-called 
doctrine of constructive dismissal" and refers to the 
judgement of Arnold J. in Sheffiled v. Oxford Controls 
Company Ltd (1979) IRLR 133.1 respectfully adopt the 
following dicta quoted from the English authority: 

... It is plain, we think, that there must exist a 
principle, exemplified by the four cases to which we 
have referred, that where an employee resigns and 
that resignation is determined upon by him because 
he prefers to resign rather than to be dismissed (the 
alternative having been expressed to him by the 
employer in the terms of the threat that if he does 
not resign he will be dismissed), the mechanics of the 
resignation do not cause that to be other than a 
dismissal. The cases do not in terms go further than 
that. We find the principle to be one of causation. In 
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cases such as that which we have just hypothesised, 
and those reported, the causation is the threat. It is 
the existence of the threat which causes the 
employee to be willing to sign, and to sign, a 
resignation later or to be willing to give, and to give, 
the oral resignation. But where that willingness is 
brought about by other considerations and the 
actual causation of the resignation is no longer the 
threat which has been made but is the state of mind 
of the resigning employee, that he is willing and 
content to resign on the terms which he has 
negotiated and which are satisfactory to him, then 
we think there is no room for the principle to be 
derived from the decided cases. In such a case he 
resigns because he is willing to resign as the result of 
being offered terms which are to him satisfactory 
terms on which to resign. He is no longer impelled or 
compelled by the threat of dismissal to resign, but a 
new matter has come into the history, namely that 
he has been brought into a condition of mind in 
which the threat is no longer the operative factor of 
his decision; it has been replaced by the emergence 
of terms which are satisfactory. 

It is clear that with respect to the two staff members 
who resigned, the existence of the ultimatum that 
dismissal would ensue if this course was not adopted, 
amounts to constructive dismissal. It was not argued in 
the present case and nor do I consider anything exists to 
inhibit consideration of claims of those two staff 
members along with the other 14 that I have concluded 
were unfairly dismissed. 

The applicant union seeks reinstatement for all staff 
members the subject of these applications. However, 
several of the witnesses frankly admitted their objections 
to the company's method of handling the dispute with 
the wages workforce (Refer to the decision of the 
Commission in Court Session in matter 758 of 1985) and 
their opposition to the new style of management. They 
stated that they would be unable or unwilling to give their 
loyalty to the company in view of recent events. 
Witnesses from the company stated the difficulties that 
would be created with the return of these staff members 
to the workforce. 

All of these expressions of attitude and principle were 
made within weeks of the recommencement of produc- 
tion and in the absence of an understanding of how the 
company's relationship with the workforce would 
develop. At the hearing itself there was an articulation of 
the policy under which the company would require staff 
members to perform duties within their capabilities. 

The parties to this application have now had the 
advantage of the decision of the Commission in Court 
Session in matter 758 of 1986. There, amongst other 
things, issues involved in the company's termination of 
the wages workforce and the claim of the unions party to 
Industrial Agremeent No. 10 of 1979 for an Order to 
prevent utilisation of staff members on duties normally 
performed by wages employees, were canvassed and 
determined. That decision together with the effluxion of 
time may well have clarified the position for a number of 
staff members, the subject of these applications, who 
several months ago perceived a serious breakdown in 
their relationship with the company. I consider that 
reinstatement for most can be effected without undue 
difficulty for management and with minimal tension for 
the individual. However, in some instances this may be 
more difficult. 

It is clear that the company is resolved to protect itself 
from interruption to production caused by industrial 
action. To this end it will be pursuing 100 per cent 
adherence from staff members to its policy to have them 
undertake wages duties in circumstances where "the 
wages employees are not meeting their commitment 
under their contract of employment and there is no other 

workforce there to do that work" (Mine Manager: 
transcript p. 162). This situation must be qualified to the 
extent that the Commission in appropriate circumstances 
will act to prevent and settle an industrial dispute. 
However on the basis of its new policy, staff members 
will be required to give the commitment to undertake 
duties in order that the company can protect itself from 
severe interruptions to production and thereby overcome 
the vulnerability it has experienced in the past. Those 
staff members who expressed apprehension as to their 
loyalty to the company would, with reinstatement, have 
to face the decision of their commitment to the under- 
taking required of them. However, it is a decision that 
should be made in the knowledge of the company's 
policy, the circumstances of its application and with 
recourse to advice if the individual deems it necessary. 
Furthermore ADSTE has made application to the 
Commission to have the company's requirement for its 
members to sign the undertaking to perform additional 
work requirements tested. 

The decision on applications CR604, CR610 and 
CR648 of 1986 goes only to the fairness with which the 
company acted at the particular time in dismissing staff 
members; it does not determine the merit of the require- 
ment to sign an acknowledgement to perform additional 
duties where the company has acted reasonably with its 
employees in negotiations and discussions preparatory to 
the requirement being enforced. 

It is only after anxious consideration that I conclude 
that in the first instance, reinstatement as sought by the 
applicant union is appropriate in all the circumstances. If 
the company persists with the requirement to vary the 
conditions of employment in terms of the documentation 
distributed to staff members early in September, the 
reinstated staff members should be given a reasonable 
period in which to consider their position. Where in the 
light of current circumstances and in the knowledge of 
the application of the company's policy, a staff member 
is unable to reconcile himself/herself to management's 
new approach, resignation would ensue and all entitle- 
ments on payout calculated in accordance with the staff 
member's period of service. 

In terms of the applications under consideration I 
determine that the company acted unfairly in dismissing 
or insisting on the resignation of staff members and that 
these employees be reinstated without loss of earnings 
and entitlements forthwith. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR604 of 1986, CR610 of 1986 and CR648 of 1986. 

Between the Association of Draughting, Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr J. Beedham on behalf of the 
claimant and Mr H. Dixon (of Counsel) on behalf of the 
respondent and having issued an Order on the 4th day of 
December 1986 the Commission, pursuant to the powers 
conferred on it under section 27 (1) (m) of the Act hereby 
orders — 

That the Order of the 4th day of December 1986 
be amended in that paragraph (4) shall now provide: 

Where an employee elects not to return to 
employment, then upon receipt of written advice of 
this to the Company, a payment in addition to 
moneys paid to the employee on or about 5 
September shall be made by the Company for the 
period from the date of resignation or dismissal until 
the date of this Order, from which shall be deducted 
the four weeks wages paid in lieu of notice on 5 
September 1986. 
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No other entitlements shall accrue for the 
purposes of any additional payment to that payout 
which was made when the resignation or dismissal 
was effect on or about 5 September. 

Dated at Perth this 5th day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Nos. CR604 of 1986, CR610 of 1986 and CR648 of 1986. 

Between the Association of Draughting, Supervisory and 
Technical Employees of Western Australia, 
Claimant and Robe River Iron Associates, 
Respondent. 

Order. 
HAVING heard Mr J. Beedham on behalf of the 
claimant and Mr H. Dixon (of Counsel) on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That for the employees, the subject of these 
applications, other than Mr Peppier, who were 
dismissed (or resigned) on or about 5 September 
1986 the decision for reinstatement without loss of 
entitlements be implemented in the following 
manner:— 

1. That the employee presents for work forthwith 
and within a period of 14 days from recommence- 
ment be paid such moneys as would have been due 
to him/her as if he/she had worked from the time of 
the dismissal or resignation until recommencement 
and that all entitlements and benefits accruing under 
the employees contract of service shall be preserved 
as if the employee's service were continuous. 

2. Payments made to the employee by the 
Company on or about 5 September on termination 
or resignation shall be deducted from moneys 
referred to in paragraph 1. Provided that where the 
payout on termination or resignation exceeds the 
amount to be paid on recommencement as specified 
in paragraph 1, the employee shall refund the 
difference to the Company within a period of 28 
days from recommencement. 

3. Where on returning to work the Company 
presents the employee with a requirement to sign 
and return to the Company the "Additional Work 
Provision", the employee shall be given seven days 
in which to consider his/her position. 

If the employee elects not to sign and return the 
"Additional Work Provision", it shall be under- 
stood that the notice provisions for termination of 
the contract of service shall be deemed to have 
commenced from the date on which the requirement 
to sign and return the "Additional Work 
Provision'' was served on him/her by the Company. 

In these circumstances the repayments of moneys 
in accordance with paragraph 2 shall not apply. 

A final payout of accrued entitlements subse- 
quent to the recommencement shall be made when 
the period of notice expires or at the time payment in 
lieu of notice is made. 

4. Where an employee elects not to return to 
employment, then upon receipt of written advice of 
this to the Company, a payment in addition to 
moneys paid to the employee on or about 5 
September shall be made by the Company for the 
period from the date of resignation or dismissal until 
the date of this order. 

No other entitlements shall accrue for the 
purposes of any additional payment to that payout 
which was made when the resignation or dismissal 
was effected on or about 5 September. 

5. (a) Where an employee intends to present for 
work but is unable to do so within a reasonable time 
from the date of this order because of his/her 
absence overseas, and only because of that reason, 
that employee shall communicate his/her intention 
to resume duty with the Company as soon as is 
practicable. 

(b) If the absence overseas is in accordance with 
leave approved by the Company prior to the 
dismissal on or about 5 September then the absence 
shall be regarded as leave in accordance with normal 
arrangements. The employee shall return to work on 
the date previously approved by the Company. The 
provisions of paragraphs 1, 2 and 3 shall apply when 
the employee recommences duty. 

(c) If the employee's absence overseas is not in 
accordance with leave previously granted by the 
Company, the employee shall be deemed to have 
been on leave without pay for the period from the 
date of this order until and including 1 January 1987 
(or such lesser time if the employee returns home 
before 1 January 1987). Leave without pay under 
this provision shall not extend beyond 1 January 
1987 and the employee must present for duty no 
later than 2 January 1987. The provisions of para- 
graphs 1, 2 and 3 shall apply when the employee 
recommences duty. 

Dated at Perth this 4th day of December 1986. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR432 of 1986. 

Between the Australian Workers Union, West Australian 
Branch, Industrial Union of Workers, Claimant and 
Cockburn Cement Limited, Respondent. 

Order. 
WHEREAS a conference was held pertaining to section 
44 of the Industrial Relations Act 1979, concerning a 
dispute about rates of pay for various classifications for 
employees employed by Cockburn Cement Limited; and 
whereas the Commission conducted inspections and 
viewed the work the subject of the dispute; and whereas 
the parties continued to confer and reached agreement 
and presented their agreement to the Commission with 
the request that its terms be reflected in an order made 
pursuant to section 44 (8) of the Industrial Relations Act 
1979; now therefore, I, the undersigned member of the 
Western Australian Industrial Relations Commission, 
being satisfied that the wage increases agreed to comply 
with principle (4) of the Wage Fixing Principles, do 
hereby order — 

That the following agreement between the 
Australian Workers Union, West Australian Branch 
Industrial Union of Workers and Cockburn Cement 
Limited shall be binding upon each of the parties 
mentioned herein: 

The allowances detailed below for the 
classifications of Miller and Kiln Burner shall 
be paid in addition to the rates prescribed in 
Clause 27 of the Cement Workers Award 1975 
No. 10 of 1969. 

(1) A Miller shall be paid $1.15 per shift 
whilst engaged in the milling of cement in 
Cement Mills 3 and/or 4. 
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(2) A Kiln Burner shall be paid $1.15 per 
shift whilst engaged in the operation of the 
TOSDIC control equipment in Kiln 2 — 4 
Control Room. 

The above allowances shall be payable from 
the first pay period commencing on or after the 
17th day of November 1986. 

Dated at Perth this 25th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Comco Constructions Pty Ltd. 

(No. CR164 of 1987.) 

BUILDING TRADES (CONSTRUCTION) 
NO. 14 OF 1978. 

Construction Employees Building and Construction 

MR COMMISSIONER COLEMAN. 
Perth 8th day of May 1987 

Site allowance — Outdoor work — disabilities already 
accommodated in award — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim by the 
Australian Builders' Labourers' Federated Union of 
Workers, Western Australian Branch for payment of a 
site allowance of 50 cents per hour for workers engaged 
on the South of Perth Yacht Club re-development at 
Coffee Point, Applecross. Inspections were undertaken 
by the Commission on 10 April 1987. 

The project provides for the re-development of the 
Club's existing premises with the construction of a new 
bar and administration block at ground level and a 
restaurant on the first floor. The actual building site 
covers 1 600 square metres. Demolition of some of the 
existing buildings was undertaken before construction 
commenced and continues during the initial phase of the 
project. The Club will continue to use the existing 
administration facilities within areas being demolished 
and re-developed. Construction commenced on 17 
February 1987 and is set down to finish on 9 October 
1987. The average workforce-on site is 10; it will peak 
with 20 employees being engaged in June. The structure 
is brick and metal deck and possesses no unique 
architectural or structural characteristics. The project 
includes provision of a lift well and stairs. 

Mr Keogh for the Applicant Union cited a number of 
factors which impact upon employees engaged on the re- 
development. It was submitted that the cumulative effect 
of these gives rise to disabilities which exceed the level 
which is recognised under the provisions of the Award. 

The most obvious disabilities which are experienced 
stem from the location of the project on a "geographical 
salient" on the Applecross bank of the Swan River. The 
exposed nature of the site and the fact that construction 
will extend throughout the winter months will subject 
employees to wet and windy conditions. Whilst it was 
acknowledged that Award provision already exists for 
disabilities arising from this source, it was argued that the 
particular impact of these conditions because of the 
location, merits special consideration. 

Turning to the project itself, it was submitted that the 
"dust and rubble" caused by demolition and the inter- 
mittent presence of this factor during construction gives 

rise to disabilities. The site is also characterised by the 
need for man-handling of materials to a greater extent 
than usual. The interaction between administrative staff 
and the construction workforce as the Club continues to 
use the office facilities within the area being re-developed 
is claimed to add to the disabilities experienced by 
construction employees. 

It is submitted that the unusual number of combina- 
tions of factors on this site justifies the payment of a site 
allowance. Mr Keogh cited several decisions of the 
Australian Conciliation and Arbitration Commission 
and one of this Commission to illustrate how, in deter- 
mining some allowances, the relevant authority has 
recognised factors which in the Applicant Union's view 
exist in the present case. However, it was emphasised that 
the Applicant was not claiming that circumstances in the 
decisions cited were a mirror image of those encountered 
in the present claim. 

In opposing the claim, Mr Kleemann for the 
Respondent argued that while on value the project falls 
within the pattern which would justify consideration of a 
site allowance, that was not the sole determinant. It is the 
disabilities experienced and which are not properly 
accommodated within the award that must be taken into 
account (Ref: CR859 of 1986, BTA v. Coldale 
Constructions Pty Ltd Negus C.). It was submitted that 
the climatic conditions under which construction will 

proceed are adequately compensated for in the industry 
allowance and that the majority of demolition work was 
undertaken before construction commenced. The inter- 
face between activities on the construction site and those 
arising from the presence of administrative staff working 
in existing buildings is minimal. The public access areas 
are segregated from the construction site. Club activities 
involving access to boat pens and slipways does not 
impinge upon construction activities. Any dangers 
created by the existence of the lift well have been 
addressed by the respondent and the incorporation of 
this feature into the structure does not give rise to 
circumstances which cause disabilities. Similarly, the 
layout of the project, the terrain, soil and availability of 
facilities for the workforce do not justify an additional 
payment. 

Mr Kleemann traversed several of the references cited 
by the Applicant Union to highlight what the 
Respondent saw as the substantial difference in incidents 
in many factors which may also be present to some 
degree on the yacht club site. Additionally, I was referred 
to the decision in matter No. C8139 of 1986 GKW 
Building Industries Pty Ltd v. BWIU (Print G3390). In 
that matter the disabilities included exposure to extreme 
winds coming off the Swan River and winter rains 
beating across the Point Walter Recreational Facilities 
project site. This was insufficient to warrant payment of 
an allowance. 

On balance I have come to the conclusion that the 
accumulated effect of the factors identified by the 
Applicant Union at the site do not merit the payment of 
an allowance for this project. In my view the industry 
allowance and the special rates and provisions under the 
Building Trades (Construction) Award 1979 adequately 
comprehend the level of disabilities experienced on the 
site. The claim is dismissed. 

Mr M. Keogh appeared on behalf of the Claimant. 
Mr D. Kleemann appeared on behalf of the 

Respondent. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR164 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Comco Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr D. Kleemann on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 8th day of May 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application under Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Cooper and Oxley Constructions Pty Limited. 

(No. CR44 of 1987.) 

BUILDING TRADES (CONSTRUCTION) AWARD 
1979 AWARD NO. 14 OF 1978. 

Construction Employees Building and 
Construction Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
Perth 16th day of April 1987 

Site Allowance — Outdoor work — Facilities for lifting 
materials — Application refused. 

Reasons for Decision. 
SENIOR COMMISSIONER: The issue referred for 
hearing and determination pursuant to section 44 of the 
Act is as follows: 

The Claimant Union claims a site allowance of 
$1.50 per hour for each hour worked for its 
members employed by the Respondent on the Units 
Development site, The Avenue, Crawley. 

The Respondent objects to and opposes this 
claim. 

Following an inspection of the work site by the 
Commission submissions were made by the parties. 

The present claim is unique for two reasons, the first 
being that a similar claim was made by the Building 
Workers' Industrial Union of Australia and others and 
was refused by the Australian Conciliation and Arbitra- 
tion Commission (Coleman C., Print G6431). In his 
reasons for decision Coleman C. stated inter alia:— 

I have now considered the claim and I have 
decided that it must fail for lack of merit on the 
following grounds. 

The nature and type of building being constructed 
is for residential units and unless it can be shown 
that there is some exceptional circumstance that 
would liken it to a major commercial building 
project which fits the building industry pattern, as 
defined, then the claim must fail. 

For some years now and particularly since the 
building industry conference of April 1982, and the 
decisions of two full-benches of the Commission, 
namely the "Sapri" case (Print Number F1957) and 
the building industry package case of 1982, when a 

site allowance provision was inserted in the awards, 
it has been accepted that residential units as such do 
not fall within the industry pattern. 

In view of my conclusion that the building is not 
within the pattern principle I do not intend to go 
further into the question of conditions and 
disabilities which may exist on the job except to say 
that it appears the award provisions are adequate to 
cater for them. 

The second unique feature is that the applicant attacks 
these reasons upon the basis that:— 

Up to now I have deliberately avoided the actual 
question of — and I am sure in relation to this 
development — pattern in relation to site 
allowances, but in calling attention to the disabilities 
I will proceed to hand up decisions which will relate 
to an argument that this building does indeed fit the 
pattern for site allowances and that pattern has been 
recognised before Commissioners previously. 

In relation to that, I might state that personally I 
have had some difficulty in understanding the con- 
sistency, or lack of the same, with regard to 
decisions relating to residential areas. It seems to 
me, and it is confusing to me and obviously to our 
workforce, where they are building a structure 
architecturally remarkably similar to, for example, 
an office structure and because of the fact it is a 
residential structure, — there have been occasions 
where the Commission has seen fit to disallow the 
application for a site allowance, despite the fact that 
the disabilities in relation to the sites may be exactly 
the same. I would, in this respect, put it to the 
Commission that in the life of a building, once 
constructed, it may in fact change. An example is 
the Sundowner Hotel that was constructed in 
Cottesloe as a hotel and later became an old persons 
retirement home. I put that to the Commission for 
consideration. It does seem strange to us and to the 
workforce, this concept that actual residential status 
disqualifies a building for consideration in relation 
to site allowance. 

In that regard I would like to tender what is 
commonly referred to as the Sapri decision relating 
to site allowance. 

In relation to that and in relation to my earlier 
comments about the seemingly strange construction 
that has been taken by the Commission on various 
occasions to residential developments, I would like 
to tender two decisions — Victorian decisions — 
before Federal Commissioners, the first one being a 
decision before Commissioner Bennett in Sydney in 
1986, print number G6182. 

and relies upon two decisions of Bennett C. of the 
Australian Conciliation and Arbitration Commission 
(Prints G5848 and G6182) specifically the following 
passages:— 

I do not accept an argument that there is a 
pattern. I believe that the idea of a pattern departs 
from the proper way of addressing a site allowance. 
That is; what are the disabilities on the site itself, 
irrespective of the cost of the construction and 
irrespective of other factors which are contained 
within the industry allowance of the various awards. 

(Print G5848.) 
Mr Liggins for the Master Builders' Association 

of New South Wales has drawn my attention to the 
fact that residential type structures generally do not 
fall in the area of site allowances being granted by 
this Commission. 

The unions on the other hand have indicated that 
there have been payments, admittedly lower than 
normal building sites, for such types of 
constructions. 

It is true that residential constructions, including 
villas and retirement lodges such as the current site 
generally do not command site allowances. 

(Print G6182.) 
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The respondent represented by the Master Builders' 
Association of Western Australia (Union of Employers) 
Perth argues that residential cottage accommodation has 
not been regarded as falling within "the site allowance 
pattern" to date in Western Australia and thus the claim 
should be refused. In support the decision of Coleman C. 
(cited earlier herein) is relied upon as demonstrating that 
that is the position, as recently as 22 January 1987, of the 
Australian Conciliation and Arbitration Commission 
(Print G6431). Further Mr McLean tendered as an 
exhibit a folio containing some 12 site allowance 
decisions of the Australian Conciliation and Arbitration 
Commission (Prints P2443, P2493, P2623, P2740, 
F2818, G3390, G5534, G6431, G5901, F2572, E9064, 
G6182) in which site allowances for "residential/cottage 
construction" had been refused either as being "outside 
the site allowance pattern" or on merit grounds. 

In a recent decision of the Commission as presently 
constituted (Unreported matter CR6 of 1987 24 March 
1987) the following views were expressed on a not 
dissimilar issue: 

Of more importance is the "Sapri" decision 
(Print F1957) of a Full Bench of the Australian 
Conciliation and Arbitration Commission wherein 
it is stated inter alia:— 

We see the existing arrangements as they 
were operating on 23 December last continuing 
to apply, subject to the following: 

(i) In relation to a claim for a new site 
allowance the first issue to be decided is 
whether the site is one for which an 
allowance is appropriate. As the unions 
acknowledged, not all projects attract 
an allowance. The test is whether at 23 
December 1982 the site would have 
attracted such an allowance. It would be 
quite contrary to the intention of the 
wage pause to grant a site allowance for 
areas or circumstances where one would 
not have customarily applied or in any 
other way to create a precedent for the 
extension of site allowances beyond the 
areas or circumstances to which they 
have previously applied. 

(ii) As to the quantum of any allowance, 
this should be assessed on the same basis 
as immediately prior to 23 December 
and therefore the level should not 
exceed what would have been appro- 
priate at that date for the circumstances 
on the site. 

(iii) Fixation of a new site allowance should 
have no regard to other site allowances, 
even in the immediate area, which have 
not been assessed by the Commission or 
where the Commission is not satisfied 
that the amount agreed between the 
parties is appropriate. 

(iv) The foregoing applies to all claims for 
site allowances made before 23 
December 1982 and not determined at 
that date as well as new claims after that 
date. 

(Emphasis Added) 

On 17 May 1982 Mr Justice Alley issued the 
Building Industry — Report of Conference in which 
he stated as follows:— 

1. The Commission should refuse to handle any 
claim for a site allowance if bans are in existence on 
the Site. 

2. If the employer totally rejects the claim the 
Commission determines: (a) if the site is one in 
respect of which an allowance should be paid, and if 
so (b) the appropriate amount to be paid. In deter- 

mining (a) above regard should be had to the 
expressed intention not to widen the existing pattern 
of jobs of a medium to large nature in metropolitan 
areas and major projects in country areas. 

3. If the employer agrees that some site allowance 
should be payable it is quite proper for the unions 
and the employer to confer and to agree as to the 
amount. 

However the Commission retains the discretion to 
disapprove any agreement, and if thought fit to 
grant a different amount, or no allowance at all. In 
ordinary circumstances an agreed amount properly 
assessed would be likely to be accepted by the 
Commission. 
(Emphasis Mine.) 

These arrangements were approved in the 
"Sapri" decision cited earlier herein. Simply stated 
it is these procedures which the Commission has 
followed in determining claims for new site 
allowances in this State. It is only this procedure 
which has been approved by a Full Bench of the 
Australian Commission as being within the wage 
fixation principles of that Commission and the 
Commission in Court Session here has endorsed and 
followed those wage fixation principles (66 WAIG 
1139). It follows that to dispense with the first of 
those procedures viz does the project fit the site 
allowance pattern, is to depart from the only 
approved method under the wage fixation principles 
of determining new site allowances by this 
Commission. 

The submissions and material presented in the present 
case do not dissuade the Commission from the views 
(above cited) and the claim is refused. 

Mr M. Keogh and with him Mr J. Reid appeared on 
behalf of the Claimant. 

Mr M.G. McLean and with him Mr M. Rivett 
appeared on behalf of the Respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR44 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Cooper and Oxley Construction Pty 
Limited, Respondent. 

Order. 
HAVING heard Mr M. Keogh and with him Mr J. Reid 
on behalf of the Claimant and Mr M.G. McLean and 
with him Mr M. Rivett on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application is refused. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Application under section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Hon Minister for Works. 

(No. CR21 of 1987.) 

BUILDING TRADES (CONSTRUCTION) 
AWARD 1979 AWARD NO. 14 of 1978. 

Construction Employees Building and 
Construction Industry 

SENIOR COMMISSIONER G.G. HALLIWELL 
Perth 16th day of April 1987. 

Site Allowance — Outdoor Work — Confined Space. 

Reasons for Decision. 
(Given extemporaneously.) 

SENIOR COMMISSIONER: Having had the advantage 
of an inspection of the site and the submissions of the 
parties I agree with them that the site is one which falls 
within the industry pattern for a site allowance to be 
awarded. Having regard for the nature of the disabilities 
— and I am referring to the red clay soil which produces 
very slippery and muddy conditions, the extensive 
trenching using jack hammers, excessive manhandling of 
materials, the shovelling of mortar and the very confined 
space particularly in the cell blocks — I am of the view 
that the award provisions do not cater for the situation. 
Having regard to those disabilities and the conditions 
which will prevail on the site in the winter months I am of 
the view that the site requires an allowance above that 
proposed. However, when compared with the Armadale 
site I agree with the respondent that that site was 
extremely cramped, it sloped, it was extremely wet and 
cluttered and I do not think that the Midland site equals 
the Armadale site. On that basis I fix a site allowance of 
70 cents per hour. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR21 of 1987. 

Between the Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch, 
Claimant and Hon Minister for Works, 
Respondent. 

Order. 
HAVING heard Mr S. Billing on behalf of the Claimant 
and Mr M. Beros on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Midland Police 
Complex site shall be paid a site allowance of 70 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This Order shall take effect as from the 20th day 
of January 1987 and shall terminate on completion 
of the project. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (9). 

Liva Contracting 
and 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch. 

(No. CR882 of 1986). 

BUILDING TRADES (CONSTRUCTION) 
AWARD NO. 14 OF 1978. 

Builders' Labourer Building and Construction 

COMMISSIONER NEGUS Perth 2 April 1987 

Employment — Length and Continuity of Service — 
Extensive leave of absence — Custom and practice 
— Seniority list — Order to treat service as 
Continuous for the purpose of Seniority. 

THE COMMISSIONER: In December of 1986 there was 
a period of disputation between the applicant company 
and the respondent union with some bans on overtime 
being imposed by the union in support of its position. 
During the discussions the question of the length and 
continuity of service of a Mr Mario Tibaldi became an 
issue and when harmony had been restored that question 
remained unresolved and thus has become a matter for 
determination by the Commission. 

I heard the parties on 20 and 27 February 1987 with a 
view to deciding where, in fairness to all concerned, Mr 
Tibaldi's name should appear on a seniority list pro- 
duced by the employer for the purposes of the first-on 
last-off procedures used throughout the building 
industry when it becomes necessary to lay off workers. It 
should be stated at the outset that both parties agreed 
that these proceedings were conducted without prejudice 
to any other discussions or arbitration which might take 
place regarding long service leave entitlements. 

Mr Tibaldi had first worked for the company in 
February of 1977 and after only 3'A months of employ- 
ment he was paid off and journeyed to Italy to visit his 
family. He was re-employed in November 1977 and it is 
the union's contention that it is that date which should be 
the "start date" to decide his position on the company's 
list of Concrete Labourers. He was employed contin- 
uously from that time until August 1982 when he made a 
further trip to Italy and did not collect accrued holiday 
pay. He resumed duties in October 1982 and continued 
working until the end of March 1983 at which time he 
was put on reduced hours because of a lack of work. In 
mid May of 1983, Mr Tibaldi, along with a number of 
other employees, was paid off due to the economic 
downturn. Mr Smith, the company's managing director, 
found employment for some of the workers at the Alcoa 
site and it was not until October of 1983 that Mr Tibaldi 
started with the Liva Group again. His service was again 
continuous until April 1986 when he made a further trip 
to Italy, resuming work on 11 August 1986 that being the 
date the company suggests is his proper "start date" 
should the need for termination arise. 

From the evidence presented in this matter, it is clear 
that the company has enjoyed the services of a relatively 
stable group of concrete workers for a period of almost 
15 years. Most of the group are Italian by birth and many 
of them have taken a break from time to time to return to 
their homeland. There is no pattern to whether they are 
paid off their leave accruals or leave the money standing 
in credit until their return. Mr Smith suggested that the 
paying out of holiday pay indicated a termination of 
services while the money not being paid would suggest a 
period of unpaid leave. It is clear that Mr Tibaldi did not 
make such a fine distinction in his mind and I think it 
likely that his workmates would take a similar view to his 
own. When he took a trip he knew that there was no 
guarantee of work being available immediately upon his 
return. He was nevertheless confident that when he 
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returned, if there was work available when he phoned, 
then he would be re-engaged. I am convinced that all of 
the concrete workers took their trips home in similar 
circumstances. 

When the seniority list has been determined the breaks 
in service for overseas trips have been ignored as have the 
periods when the workers were laid off through 
economic downturn. It appears that Mr Tibalid has been 
treated somewhat differently. His trip in 1986 was taken 
at a busy period, so when making up the current list Mr 
Smith seems to have decided that the number of trips 
taken by Mr Tibaldi placed him apart from his 
workmates who had been home only once. On this 
occasion Mr Tibaldi's previous service was ignored and 
he was placed on the seniority list as of 11 August 1986, 
behind everyone. The inconsistency of this approach was 
revealed when a check was made of the service histories 
of the eight most senior workers on the company's list. It 
turns out that a Mr G. Vellutini has had even more 
breaks in service than Mr Tibaldi with his seniority being 
unaffected. 

An examination of the records made available by the 
company allows one to assess the actual time served by 
each worker during the period covered by those records. 
Until December 1986 the service amassed by a small, 
representative, but relevant group is as follows: 
On List Name Start Date Approximate Service 

4. J. Vellutini 26/09/74 9 yrs 9 mths 
5. D. Italiano 30/01/75 11 yrs 11 mths 
6. F. Rechichi 01/01/79 7 yrs 7 mths 
7. D. Faroane 11/12/83 3 yrs 

20. M. Tibaldi 11/08/86 company 8 yrs 5 mths 
03/11/77 union 
03/02/77 actual 

In light of all the available information it seems to me 
to be fair to all parties if a seniority list is constructed 
based on what factual information is available. To 
commence an exercise in making value judgments about 
the reasons for leave being taken or whether entitlements 
were paid out is to open Pandora's box. 

It is abundantly clear that by any equitable yardstick 
Mr Tibaldi's place on the disputed seniority list should be 
between D. Italiano and F. Rechici. The simplest means 
to accomplish that placement is for the Commission to 
declare that his start date for the purposes of the list is 3 
November 1977 but I note in passing that the same effect 
would have been achieved with more compelling logic 
and no injury to his workmates if the factual date of 3 
February 1977 had been used. 

Subject to any speaking to the minutes being 
requested, an order will issue to reflect this 
determination. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR882 of 1986. 

Between Liva Contracting, Claimant and Australian 
Builders' Labourers' Federated Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
HAVING heard Mr T. Dobson on behalf of the 
Claimant and Mr M. Keogh on behalf of the Respondent 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders:— 

That for the purpose of compiling a seniority list 
for the retrenchment of concrete labourers the start 
date for Mr M. Tibaldi is to be taken as 3 November 
1977. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 application. 

Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Multiplex Constructions Pty Ltd. 

(No. CR15 of 1987.) 

Safety Official Construction Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
Perth 10th day of April 1987 

Reinstatement — Dismissal — Re-employment — Health 
and safety on building sites — First on last off policy 
— Safety Officer — Retrenchment — Seniority. 

SENIOR COMMISSIONER: The matter referred to the 
Commission pursuant to section 44 of the Act is as 
follows:— 

The claimant union seeks the reinstatement of the 
Union Safety Officer, Mr Roger Nicholls, to the 
Langley House site, Perth. 

The Respondent objects to and opposes this 
claim. 

The issue was initially suggested as being in the nature 
of a test case and the Commission accordingly sent 
notices of hearing to the section 50 parties. In the result 
the Master Builders' Association of Western Australia 
sought and were granted leave to intervene. The 
reference of the disputed matter concerns the reinstate- 
ment of one Mr R. Nicholls. It raised the broader 
questions of safety on building sites and the operation of 
the first on last off policy which applies in the building 
construction industry generally in Western Australia. Mr 
Keogh succinctly stated the Union's position as 
follows:— 

The Union's case basically is that the safety 
officer is essential and important to any major 
project in this industry and the continum of his 
employment on a building construction site is an 
essential part of his ability to do a fair job in repre- 
senting the members and protecting their safety on a 
site. 

The situation is, as the union sees it, that the 
position of a safety officer requires that safety be 
considered in a continum on any particular site, it is 
an on-going matter, and that a safety officer's 
position being traded as a position of any other 
person in the industry cannot be comparable. That 
is to say that it is not effective for a safety officer to 
be moved and shifted around within the industry 
from site to site in terms of his ability to do a job. 

In this context we will be asking the Commission 
that on the principles of equity and fairness by 
which it is bound it could consider the aspect of 
fairness to the men who work in this industry that 
the position of safety officer not be hampered by 
policies perhaps extraneous to the situation of safety 
on building construction sites. 

The position should be protected in terms of the 
first one, last off principle for the duration of the 
job. That is, until the particular site reaches a level 
where a safety officer is no longer required, the 
position of safety officer should be protected from 
the principle of first one, last off to allow that 
position to be effective. 

Our evidence will show that it is, as I have already 
suggested, the on-going nature of safety develop- 
ments on building sites that makes the importance 
of the continuous nature of safety officers' 
positions so important. 

Evidence was elicited from several witnesses as to 
safety on building sites, safety generally and the appoint- 
ment criteria and safety duties of safety officers in 
general. The evidence also went to the inherently 
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dangerous nature of the industry and the need for 
constant vigilance and care to ensure as safe a working 
environment as is possible having regard to the nature of 
the industry itself. 

Based upon reasons of job safety the applicant seeks a 
"variation" to the first on last off principle for retrench- 
ment of designated safety officers on each building 
construction job. 

Throughout the proceedings the term safety officer 
has been used by the parties and the Commission has 
simply continued that term in these reasons as meaning 
the position described in the Building Industry 
Agreement — Building Industry Safety Code (1) Safety 
Supervisor (Officer). From the evidence as a whole the 
Commission has formed the firm view that safety on 
building sites is of paramount importance and measures 
which have the strong possibility of assisting in the 
prevention of accidents should be carefully considered. 

In the present case although the first on last off policy 
is solidly entrenched it should take second place where 
safety is concerned. Specifically, a designated safety 
officer should be exempt from that policy until the 
project has reached the point where the number of 
construction employees remaining upon the job has 
fallen below 20. 

I am reinforced in this conclusion as the evidence is 
plain that a person becomes familiar with the job he/she 
is responsible for and potential hazards are readily 
noticed due to familiarity with the job on a day to day 
basis. 

I turn now to consider the unfairness or otherwise of 
the termination of the services of Mr Roger Nicholls by 
the Respondent. Mr Keogh stated inter alia:— 

In that light we consider very much that Roger 
Nicholls, as the evidence will show, held the position 
on the particular site at Langley for a period of six 
months. He did his job in a manner that proved his 
worthiness and that to allow the situation to arise 
where his position is terminated has implications for 
the entire workforce on that site. 

The fact is, Mr Nicholls was employed as a safety 
officer on that site. Everyone knew and acknow- 
ledged his position and duties, even the company, 
and the evidence clearly shows that. From the very 
start of his employment and from those who 
previously held his position he has been acknow- 
ledged as the site safety officer. Those duties 
brought him into conflict with a representative of 
the company and for that reason, not because of 
redundancy of his position, not because of 
redundancy of his duties on that site, he was 
dismissed, and I use that word deliberately. 

The union argues this dismissal, within the terms 
clearly laid out before the Commission in investiga- 
ting such a matter — that this was an unfair 
termination of employment. 

The evidence generally shows that Mr Nicholls was the 
safety officer and that his duties were confined to those 
appropriate to such a position at the Langley site. 

Where there is conflict with the evidence of Mr E. 
Rowles the Commission prefers the evidence of Mr 
Nicholls. 

For the exercise of the Commission's power of rein- 
statement the fundamental issue to be demonstrated is 
that unfairness occurred. 

In the present case it has not been shown that Mr 
Nicholls' was terminated (retrenched) other than in 
accordance with seniority according to the first on last 
off policy. Indeed, Mr Nicholls confirms (Transcript 
page 84) that that was the reason he was given and 
further (Transcript page 80) he was unaware of any 
dissatisfaction with his work. 

The onus of demonstrating unfairness ordinarily lies 
with the applicant and that onus has not been 
discharged. The application in respect to Mr R.A. 
Nicholls is refused. 

Mr M. Keogh and with him Mr R. Kinney appeared on 
behalf of the Claimant. 

Mr T. Dobson appeared on behalf of the Respondent. 
Mr P.R. Davis intervening on behalf of the Master 

Builders' Association of Western Australia (Union of 
Employers), Perth. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR15 of 1987. 

Between Australian Builders' Labourers' Federated 
Union of Workers, Western Australian Branch, 
Claimant and Multiplex Constructions Pty Ltd, 
Respondent. 

Order. 
HAVING heard Mr M. Keogh and with him Mr R. 
Kinney on behalf of the claimant and Mr T. Dobson on 
behalf of the respondent, and Mr P.R. Davis intervening 
on behalf of the Master Builders' Association of Western 
Australia (Union of Employers), Perth, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application for reinstatement of Mr 
R.A. Nicholls is refused. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 

The Building Workers' Industrial Union of Australia 
— Western Australian Branch 

and 
Bristile Ltd. 

APPLICATION NO. CR106 OF 1987. 

Carpenter Tile Manufacturing 

MR COMMISSIONER G.J. MARTIN 
Perth lOthday of April 1987. 

Termination of Employment — Unfair Dismissal — 
Redundancy — Reduction of Staff — Last on, First 
off — Notice — Reinstatement — Compensation — 
Application Granted. 

THE COMMISSIONER: The following matter of dis- 
agreement between the parties was not resolved at a 
conference held pursuant to section 44 of the Industrial 
Relations Act 1979 on the 17th day of March 1987. 

The claimant union claims reinstatement and/or 
compensation for its member Mr K.H. Hensellek, 
whom they claim was unfairly dismissed by the 
respondent. 

The respondent objects to and opposes the claim. 
The matter was allocated to me on the 24th day of 

March 1987 and I heard the submissions and evidence of 
the parties on the 2nd day of April 1987 and reserved my 
decision. 

Mr Hensellek commenced employment with the 
respondent on the 27th day of June 1977, in its brick 
works. 

Later, Mr Hensellek, who had served his apprentice- 
ship to the trade of carpentry in Germany was offered 
and accepted a position in that calling in the respondent's 
maintenance division. 

He worked in that calling and which was subject to the 
provisions of the Building Trades (General) Award No. 
31 of 1966 as varied until the 20th day of February 1987. 
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On that day he was informed by his supervisor that he 
was no longer required and he was given moneys for all 
outstanding entitlements, including payment for long 
service leave calculated as if he had completed 10 years of 
continuous service (Exhibit 1). 

It is the claimant's case that Mr Hensellek was not the 
last carpenter to have been employed by the respondent 
and thus should not have been the first person to be 
displaced. 

Accordingly, it seeks that Mr Hensellek be reinstated 
and compensated for the unfair dismissal or 
alternatively, if it is the fact that his job is no longer to be 
done and he is redundant, that he be compensated 
appropriately. 

The respondent submitted and demonstrated that over 
the years the number of its premises had been steadily 
shrinking with the result that its maintenance personnel 
had been reduced. 

In simple terms, it once had 10 to 12 factories whereas 
today, it only has three and its maintenance crew had 
fallen from nine to four personnel. 

It had been decided in February this year that there 
was not enough work for all of the carpenters and to 
terminate the contract of employment of Mr Hensellek. 

The two carpenters retained are the Foreman and a 
carpenter with a lot longer period of service than Mr 
Hensellek. 

The respondent does not consider that Mr Hensellek 
could have replaced the foreman carpenter, had the last 
on-first off practice been allowed. 

The respondent concedes that it made no attempts to 
relocate Mr Hensellek in any of its other maintenance 
sections and nor did it give him specific warning of the 
likelihood of his job loss although his supervisor believed 
that it must have been apparent to all in the maintenance 
crew that the work available for them was increasingly 
diminishing. 

It is quite clear from the material before me that Mr 
Hensellek became redundant and in that circumstance, 
the Principles to which I referred in the Job Protection 
Case, matter No. 394 of 1985 on 19 February 1986, have 
force and effect. Those Principles as I recorded them 
were: 

Warning of Notice of Intent 
Consultation 
Relocation 

(66 WAIG p. 580 at p. 589.) 

In the instant case Mr Hensellek was not given any 
notice, let alone sufficient notice, of the respondent's 
intention, he was not afforded any opportunities for 
consultation as to his future nor afforded any relocation 
opportunities. 

In such circumstances Mr Hensellek has a strong case 
for redress and I consider that after his nine years and 
eight months of service with the respondent that redress 
should firstly be an opportunity to continue employment 
with the respondent in whatever calling is available 
having regard to his experience and competence. It 
would not have to be as a carpenter. 

To that extent the Minutes of the Proposed Order to 
be made in determination of this claim will firstly provide 
that the respondent shall offer such employment to Mr 
Hensellek. 

In the event that there is no such opportunity whatso- 
ever within the respondent's operations or any such 
opportunity is not accepted by Mr Hensellek the Minutes 
will provide a compensation in accordance with the 
Order made in the matter to which I have referred earlier 
in these reasons for decision. That order involves four 
weeks' wages for notice of termination and eight weeks' 
severance pay less the amount which he has been paid for 
long service leave and to which he was not entitled at the 
time of the termination of the contract. 

That discounting is in accordance with the Reasons for 
Decision in the Job Protection Case. 

The Minutes of the Proposed Order now issue and 
may be spoken to by the parties at a time convenient to 
them and to me. 

Ms B. Love appeared on behalf of the claimant. 
Mr S.J. Smith appeared on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR106 of 1987. 

Between the Building Workers' Industrial Union of 
Australia, Western Australian Branch, Claimant 
and Bristile Ltd, Respondent. 

Order. 
HAVING heard Ms B. Love on behalf of the claimant 
and Mr S.J. Smith on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the respondent shall pay to Mr K.H. 
Hensellek of 83 Goddard Street, Lathlain, the 
amount of $1 143.26 within 21 days of the date of 
this Order. 

Dated at Perth this 4th day of May 1987. 

(Sgd.) G.J. MARTIN, 
[U.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Division 2 — General Jurisdiction and Powers of the 

Commission — Section 44 (9) — Reference of a dispute 
for determination. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Derby Industries Pty Ltd trading as Globe Meats. 

(No. CR71 of 1987.) 

Labourer cleaner Meat Industry 

COMMISSIONER GREGOR 
Perth 10th day of April 1987 

Long Service Leave — claim for relief under section 44 
(7) — worker unable to complete qualifying period 
because of injury — contract frustrated — pro rata 
Long Service Leave granted — held redundancy not 
the sole ground upon which an application under 
section 44 (7) may be granted — relief granted on 
basis of equity. 

(Given extemporaneously at the conclusion of the 
hearing, taken from the transcript of proceedings as 

edited by Mr Commissioner J.F. Gregor.) 
THE COMMISSIONER: On 17 March 1987 a matter 
that had been the subject of a conference on 6 March 
1987 and which had then not been resolved, was referred 
for hearing and determination pursuant to section 44 of 
the Industrial Relations Act 1979. The schedule of the 
Memorandum of Reference described the dispute as 
follows: 

Mr C. Tangaris, a member of the AMIEU, had 
been employed at Globe Meats from 11 June 1976 
until he was injured on 11 April 1985. The contract 
of service continued after that date, when he 
returned to work in October 1985 and worked for 
two weeks on light duties. That was unsuccessful 
and he had further leave under workers' compensa- 
tion. He returned to work in March 1986 but, after 
3 Vi hours on the job, said he was unable to perform 
the work and left again. He has not worked since. 
Both parties accept that the contract is at an end. 
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The Union claims that the worker should be paid 
pro rata Long Service Leave notwithstanding that 
his service was for eight years and four months. The 
Company opposes the claim and the issue of any 
order in favour of Tangaris. 

Christos Tangaris commenced employment with the 
respondent on or about 11 June 1976. He continued the 
employment until 11 April 1985, when his attendance at 
work was interrupted by an accident suffered during 
working hours. Until that time the employment contract 
had continued normally. There appeared to be a happy 
relationship between the parties and no reason why the 
contract should end. As a result of his accident, Mr 
Tangaris became unable to perform his normal duties 
and except for two occasions — the first in October 1985, 
the second in March 1986 — when he unsuccessfully 
attempted light duty work, he has not worked. The 
accident was subject to a workers' compensation claim 
which was settled by the issue of an Order under the 
Workers' Compensation and Assistance Act 1981 on 9 
December 1986. 

Shortly summarised, the submission of Ms Boots, who 
appeared for the claimant is that Mr Tangaris had the 
expectation of continued employment until retirement, 
but his accident has interdicted that expectation. As a 
result of the accident he was unable to perform his 
duties, that inability being finally recognised by an Order 
from the Workers' Compensation Board settling a claim 
against the employer. She went on to say that the effect 
of the Order is to bring to an end the contract of employ- 
ment, which had until then remained afoot preserved, 
presumably, by the effect of the Workers' Compensation 
and Assistance Act. It is further submitted that there is a 
thread of case law, commencing with Ingle's case (50 
WAIG 400), which supports the proposition that Mr 
Tangaris should be paid pro rata long service leave. 

For the respondent, the arguments of Mr Heaperman 
can be summarised as follows: He says that the situation 
is far different from that in Ingle's case and its successors 
mentioned by Ms Boots in her submission. In any event, 
there are specific provisions for payment of pro rata long 
service leave emanating from the Meat Industry (State) 
Award No. R9 of 1979 which cover the work. This 
application is therefore a subterfuge to vary those 
provisions. Further, not only was there no fault 
attributable to the employer but there was not 
contractual obligation to pay any further moneys 
whatsoever. 

Before commencing my analysis of the parties' sub- 
missions I will refer to some of the case law which I 
believe is relevant. The first is matter No. CR544 of 1978 
between the Amalgamated Metal Workers' and Ship- 
wrights' Union of Western Australia and the Australian 
Society of Engineers, Industrial Union of Workers, 
Applicants and H.J. Ingle Pty Ltd, Respondent (50 
WAIG 400). That was a matter before Mr Chief 
Commissioner E.R. Kelly and in his decision the 
Commissioner made this observation: 

The evidence is that they were satisfactory 
employees and their contracts of employment were 
terminated through no fault of their own. Under the 
terms of the award applying to them, they were not 
entitled to pro rata long service leave until they had 
completed 10 years' service with the employer. 
Those are general provisions which apply by general 
order to the vast majority of awards in private 
industry. However, they apply as minimum 
conditions and do not preclude the making of a 
more favourable order if the circumstances warrant 
or permit. 

There is a further case which I believe is relevant. It is 
No. 632 of 1983 between Bevron Fibreglass Pty Ltd, 
Appellant, and the Amalgamated Metal Workers' and 
Shipwrights' Union of Workers, Respondent (64 WAIG 

6). It is a decision of the Full Bench issued on 9 Decembei 
1983. On page 6 the following words appear: 

From time to time, it has been recognised that in 
redundancy cases the Commission is not bound to 
the letter of award provisions where, for example, it 
is perceived that service with an employer may be 
nullified for long service leave purposes through no 
fault of the employee (58 WAIG 116 at 119). Ingle's 
case is an example of the Commission awarding 
compensation in the nature of pro rata long service 
leave because it found that there were circumstances 
relating to the termination of the employment which 
justified an order. In each case, the Commission was 
doing what it is required to do, that is to exercise 
discretion according to statutory prescription upon 
the particular facts before it. 

Later in the same decision this paragraph appears: 
In each case it is a matter for discretion of the 

tribunal and the question raised by the appeal is 
whether discretion has been properly exercised. It 
would not have been properly exercised unless it had 
been exercised according to equity — that is, by 
giving fair weight to the elements of merit attaching 
to the situation of the employer as well as the 
employee. 

The thrust of these decisions is that in circumstances of 
applications under section 44 (7) of the Act the Commis- 
sion can apply its general powers to grant equitable 
relief. It is not necessary to follow the current award 
provision. In fact it is the intention of the Act to give the 
flexibility to the Commission to depart from the letter of 
the prescribed provisions in suitable cases. In my view 
this is one of those cases. 

In this case we have a situation where a worker had 
given good service to an employer for eight years and 
four months and through no fault of his own he suffered 
an accident in the service of that employer. The end 
result of that accident is that he is no longer able to 
follow the vocation he had with the employer; in fact he 
is unable to perform any work at the moment. His 
prospects of returning to work are, on the information 
before me, low. I believe that circumstances such as these 
fit within the parameters drawn by the previous decisions 
of the Commission. There is no restriction under section 
44 (7) to limit applications of this nature to circumstances 
of redundancy. It is my belief that the provision is erected 
to allow the Commission to bring to a particular set of 
circumstances a judgment in equity and specifically in 
accordance with its duty under section 26 of the Act. 

Given the decisions of the Commission in the past I 
find that the assertion by Mr Heaperman that the 
provisions of the award are such as to bar the claim is not 
properly founded. It cannot be refuted, in my view, that 
the contract is at an end. The reality of the situation is 
that no work has been performed for a considerable 
period and if any further evidence of completion of the 
contract is required then it appears in Exhibit B1 in the 
Order settling a workers' compensation claim between 
the parties. 

This application will be determined by the issue of an 
order in favour of the claimant which will provide for a 
money sum calculated on the basis of a pro rata payment 
for the whole of the period of service. 

Ms J.F. Boots appeared on behalf of the claimant. 
Mr R.A. Heaperman appeared on behalf of the 

respondent. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1005 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR71 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Claimant and Derby Industries Pty 
Ltd trading as Globe Meats, Respondent. 

Order. 
HAVING heard Ms J.F. Boots on behalf of the claimant 
and Mr R.A. Heaperman on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the respondent pay to Mr C. Tangaris a 
member of the claimant, the sum of $1 650.83 in full 
and final settlement of the claim. 

Dated at Perth this 10th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Division 2 — General Jurisdiction and Powers of the 

Commission — Section 44 (9) — Reference of a dispute 
for determination. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Derby Meat Processing Company Limited. 

No. CR50 of 1987. 

Slaughterers Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 22 April 1987 

Finding — discovery of jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: On the 24th day of March 1987 
a dispute between the parties to this matter which had not 
been settled at a conference between them on 17 March 
1987 was referred for hearing and determination pursunt 
to section 44 of the Industrial Relations Act 1979. The 
Schedule to the Memorandum describes the dispute 
between the parties in the following terms: 

Mr A. Court and Mr G. Court have been 
employed by the Respondent at its Broome abattoir 
for a number of years. 

At the conclusion of the 1986 killing season they 
both received notification that they would not be re- 
employed for the 1987 season. 

The Claimant says that the failure to offer 
employment is unfair and seeks an Order that the 
employment contracts be offered to both workers. 

The Respondent says that its action is fair given 
the work history, performance and attitude of the 
workers and that no Order should issue. 

The matter came on for hearing on 15 April 1987 and 
Mr Member (of Counsel) appearing for the Respondent, 
raised an issue of jurisdiction. In brief his argument 
proceeds as follows. The issue between the parties is the 
question of the failure to offer employment, it is not 
either reinstatement or dismissal. Both the employees 
referred to in the Schedule above were told that they 
would not be offered employment. Fundamentally the 
issue of the offer of employment is outside jurisdiction 
because a relationship has not arisen between the parties. 
It is a matter of managerial prerogative to offer 
employment and fundamental to the application of the 

Commission's power is the existence of the relationship 
of master and servant. He says further than an agreement 
said to exist between the parties and presented to the 
Commission in Exhibit B1 is not enforceable in this 
jurisdiction and should be discounted. It is his 
submission that the issue has been canvassed before the 
Commission and the dicta in appeals Nod. 1 and 2 of 
1980 between the Totalisator Agency Board and the 
Western Australian Institute of Technology, First 
Appellants, and Hon Premier and Others, Second 
Appellants, and the Federated Clerks' Union of 
Australia, Industrial Union of Workers, WA Branch; 
Civil Service Association of Western Australia 
Incorporated, and the Hospital Salaried Officers' 
Association of Western Australia (Union of Workers), 
Respondents (60 WAIG 1980) is applicable. The essence 
of the dicta being that there is no authority for the 
Commission to exercise its jurisdiction if the master and 
servant relationship does not exist. 

In support of the other two legs of his argument, he 
cited previous decisions of the Commission but for the 
purpose of these findings I don't intend to review them as 
I believe that the fundamental issue for decision now is 
contained in the first leg of the argument, that is the 
existence of the master and servant relationship and its 
effect upon the jurisdiction of the Commission. 

In her submissions in opposition Ms Boots, on behalf 
of the Claimant, said that clearly re-employment is an 
industrial matter; that in respect of the argument on 
management prerogative the case law clearly indicates 
that that prerogative is not absolute. She says that a 
master and servant relationship did exist and it has 
existed for every year for 12 years in the caseof both of 
these employees; that the thread of it is maintained from 
year to year by the continuing relationship between the 
Union and the employer to discuss working conditions of 
persons to be employed at the Broome abattoir which is 
seasonal in nature. In any event, the provisions set out in 
the definition of "industrial matter" in the Industrial 
Relations Act 1979, particularly in subparagraphs (b) 
and (c) erect specific authority for the Commission to 
address the issue of post-termination matters, 
particularly in this case, the refusal to employ any person 
or class of person. In respect to the agreement between 
the parties on seniority, Ms Boots says that the 
acceptance by the parties of long standing is that the 
substance of the agreement is applied and on that basis it 
ought to be a consideration in the decision of the 
Commission. 

This is a matter which, in my view, has been well 
settled before the Commission. The nature of the 
Memorandum of Matters for Hearing and 
Determination Under Section 44 is that it addressed a 
dispute between the parties. The dispute happens to 
touch upon the question of the employment or not of the 
two ex-workers of the Respondent whose names appear 
in the Schedule. The substance of it is, however, a 
dispute about a refusal to employ a person, that dispute 
being between a union of industrial workers, of which 
both workers are eligible to be a member, and the 
employer concerned. 

The question of the power of the Commission to deal 
with such disputes has been addressed before and 
appears in a decision of the Industrial Appeal Court in 
No. 21 of 1974 between David Jones (Wa) Ltd and 
Others, Appellants, and the Operative Painters and 
Decorators' Union of Australia, Western Australian 
Branch, Union of Workers, Respondent (55 WAIG 543), 
particularly in the decision of Burt J, as he was then. On 
page 545 the learned Judge observes as follows: 

I agree entirely with the decision and with the 
reasons in the Kwinana case and in substance with 
the reasons which led the Commission in Court 
Session to its conclusion in the present case. In a 
case such as the present one where, as I think is the 
case, there has been a refusal to employ a person, 
that refusal is an industrial matter clearly with 
paragraph (c) of the definition. If there is a dispute 
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about that refusal between an industrial union of 
workers of which the worker concerned is or is 
eligible to be a member and the employer concerned, 
then there is an industrial dispute and then with 
reference to its determination, if an order directing 
the employer to employ or in the case of dismissal 
(the Kwinana case) an order for reinstatement is 
"fair and right in relation" to that matter "having 
regard to the interests of the persons immediately 
concerned, and of the community as a whole" then 
it too, that is to say, the employment of the worker 
or the reinstatement of the worker as the case might 
be becomes an industrial matter. 

In my view the instant case is on all fours with the 
matter described by the learned Judge in his decision and 
on that basis I find I have jurisdiction to hear and 
determine the matter. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Division 2 — General Jurisdiction and Powers of the 

Commission — Section 44 (9) — Reference of a dispute 
for determination. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Derby Meat Processing Company Limited. 

No. CR50 of 1987. 

MEAT INDUSTRY (STATE) AWARD. 

Slaughterers Meat Industry 

COMMISSIONER J.F. GREGOR. 
Perth 28th day of April 1987 

Addendum to finding — discovery of jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: Subsequent to the issue of a 
finding dated 22 April 1987, the respondent, by letter 
dated 24 April 1987, requested a further hearing of the 
matter. In the alternate the respondent asked that the 
powers pursuant to section 24 (2) (b) of the Industrial 
Relations Act 1979 to grant leave to appeal against the 
finding be exercised. 

Having considered the request I am prepared to 
exercise the powers vested in me by the section and leave 
to appeal is hereby granted. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR584 of 1986. 

Between State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the Council 
of Hedland College, Respondent. 

Before Mr Commissioner G.J. Martin. 
The 3rd day of February 1987. 

Mr A.D. Lucev on behalf of the claimant. 
Mr J.D. Miller on behalf of the respondent. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties was not resolved by 
conciliation at a conference of representatives of the 
parties held by me pursuant to section 44 of the Industrial 
Relations Act 1979 on the 5th day of September 1986. 

The Claimant seeks the following Order(s) from 
the Commission on behalf of Mr Christopher 
Hayden, a Lecturer in Admission Studies at 
Hedland College and whose contract of employ- 
ment has been terminated by the respondent by the 
giving of six months' notice, effective from the 15th 
day of July 1986. 

(a) That the respondent shall provide to the 
claimant a specific list of the allegations 
against Mr Hayden relied upon by the 
respondent to formulate the reasons given 
for the decision to terminate the contract 
of employment 
and/or 

(b) That the Commission declare that the 
notice of termination given by the 
respondent to Mr Hayden is unreasonable 
and/or unfair and that the respondent be 
directed to withdraw such notice 
and/or 

(c) That the Commission declare that the 
respondent's suspension of Mr Hayden 
from teaching duties was unreasonable 
and/or unfair and that the Commission 
direct the respondent to re-instate Mr 
Hayden in teaching duties. 

The respondent objects to and opposes the 
issuance of any such Order or Orders. 

On the 8th day of January 1987 I heard the submis- 
sions of the respondent to the effect that the Commission 
had no jurisdiction to make the Order(s) sought by the 
claimant, and the latter's submissions in response and I 
reserved my decision on those "preliminary 
submissions". 

The background, in brief, to the matter of disagree- 
ment is as follows. 

By letter dated the 7th day of July 1983 (Exhibit 3) the 
respondent offered to the employee who was then 
residing in the Australian Capital Territory, a position 
with the respondent as a Lecturer in Basic Education. 

The employee accepted that offer and commenced 
employment with the respondent in Port Hedland on the 
30th day of August 1983. 

On the 12th day of October 1983 the employee and the 
respondent executed a "Deed" to the effect, so far as is 
relevant to these proceedings that: 

1. Subject to the Colleges Act 1978 and to the 
terms conditions and agreements thereinafter 
contained the Council shall employ the Employee 
and the Employee shall service the Council in the 
position to be designated Lecturer in Basic 
Education for a period commencing on the 30th day 
of August 1983 and continuing until determined as 
hereinafter provided at a gross annual salary 
equivalent to the salary paid from time to time in 
respect of Lecturer III Grade 7. 

2. . . . 
3. . . . 
4. The employment of the Employee shall be on 

such of the terms and conditions contained in the 
Statement of Conditions of Service for Staff of 
Pilbara Colleges approved by the Minister for 
Education pursuant to section 31 of the Colleges Act 
1978 as are applicable to the position as stipulated in 
Clause 1 hereof and the Employee shall perform all 
such duties as the Council shall from time to time 
direct. 

(Exhibit 4.) 

To that Deed is appended a 17 page document entitled 
"Pilbara Colleges — Conditions of Service — Academic 
Staff" and initialled on each page, by way of 
acknowledgement by the employee. 

That appendix is the "Statement of Conditions of 
Service for Staff of Pilbara Colleges" approved by the 
Minister for Education pursuant to section 31 of the 
Colleges Act 1978 referred to in Clause 4 of the Deed 
executed by the Respondent and the employee and repro- 
duced earlier in these reasons for decision. 

Section 31 of the Colleges Act, No. 100 of 1978 reads 
so far as it is relevant to these proceedings, 
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31 (1) Subject to this Act and any relevant award 
or agreement in force under the Industrial 
Arbitration Act 1912 — 

(a) the Council of a college may appoint the 
academic and other staff of the college and 
other officers and engage employees for 
the college and may suspend or terminate 
the employment of any person so 
appointed or engaged; 

(b) the terms and conditions of employment 
of the staff, officers and employees of a 
college, including the salary or wages 
payable, are such terms and conditions as 
the Minister on the recommendation of the 
Council approves. 

(My emphasis.) 

The Minister for Education in 1980, approved the 
Statement of Conditions of Service for Academic Staff 
employed by the respondent under letter dated 20 
November 1980 and which reads as follows:— 

Dr V.N. Gidley 
Director 
Hedland College 
PO Box 2254 
SOUTH HEDLAND WA 6722 
Dear Dr Gidley, 
Re Conditions of Service — Academic Staff 

Acting with the advice of the WA Post Secondary 
Education Commission, I have approved, in terms 
of section 31 of the Colleges' Act, the attached 
statement of terms and conditions and salary scales 
of academic staff at your College. 

It is my understanding that the intention of the 
College is to avoid making hourly overtime 
payments or giving time in lieu to salaried staff for 
incidental relief duties occasioned by the absence of 
other members of staff. I also understand that it is 
the intention of the Colleges to avoid the laying 
down of weekly class contact hours, with loadings 
for evening teaching. These intentions are not 
explicit in paragraph 15 of the statement, but my 
approval is based on the condition that your College 
will avoid the two practices listed above. 

Yours sincerely 
Bill Grayden, MLA 
Minister for Education 

On the 16th day of July 1986 the following letters from 
the respondent were transmitted to the employee. 

1 July 1986 
I regret to advise you that the Finance and Staff 

Committee, under its delegation from the Council, 
has resolved not to confirm your appointment with 
tenure under the provisions of Clause 4 (v) of the 
Conditions of Service. Your contract of 
employment will therefore lapse in six months from 
this date and your period subject to review will be 
appropriately extended. 

The reasons for the decision not to confirm tenure 
were: 

1. Failure to exercise proper responsibility 
towards students in discharging lecturing 
responsibilities. 

2. Behaviour in ways antithetical to the College's 
best interests in terms of external relationships with 
the community, the fostering of good relationships 
between staff and respecting confidentiallity. 
(My emphasis.) (Exhibit 2) 

and 
16 July 1986 

The attached letter dealing with your contract of 
service was prepared on receipt of the notification 
from the Finance and Staff Committee. 

Unfortunately, it coincided with you absence on 
leave. Now that you have returned and the notice 
will be transmitted to you today, you may take the 
effective date as 15 July, not I July. 

(My emphasis.) 
Thus the employee was advised by the respondent that 

his contract of employment would lapse in six months 
from the 15th day of July 1986 (15th day of January 
1987) and leads to the matter now before me. 

The respondent's first threshold submission was that 
the end of the employee's contract of employment was 
not a "dismissal" or termination of that contract by the 
respondent but an exercise by the respondent of its rights 
arising from the "Conditions of Service", namely 
subclause (1) — Contract of Employment of Clause 4.— 
Appointments with Tenure of those Conditions of 
Service. 

The immediately relevant provisions of that subclause 
are firstly paragraph (1) which reads: 

(1) The appointment of each employee shall in the 
first instance be subject to review for a period of not 
more than three years from the date of 
appointment. 

Accordingly in the first instance the employee's period 
subject to review was from the 30th day of August 1983 
until the 30th day of August 1986. 

Paragraph (ii) of subclause 1 recites what is to happen 
at the "expiry of any period subject to review" and reads 
as follows; 

(ii) Subject to subclause (i) of this clause, on the 
expiry of any period subject to review, the 
Council shall confirm or terminate the appoint- 
ment or require an additional period of review 
for a further period not exceeding 12 months, 
at the conclusion of which additional period of 
review the Council shall confirm or terminate 
the appointment. 

That says quite clearly in my view that three things 
shall happen on the expiry of the period subject to review 
namely 

1. The appointment is confirmed and will continue; or 
2. The appointment is terminated — at an end; or 
3. The period subject to review is extended for a 

period not exceeding 12 months and at the expiration of 
which one of alternatives 1 or 2 shall come into effect. 

In the respondent's submission it exercised option or 
alternative 1 above and that action is not to be construed 
as a dismissal. 

It was anologous it submitted to a person being 
employed on probation or employed for a finite period 
and at the end of the period of probation or finite period 
the person's employment for whatever reason is not 
continued and the relationship between that person and 
the employer ceases and determines. 

In support of that proposition I was referred by the 
respondent to matter No. 161 of 1969 of the Industrial 
Court of South Australia and in which it was said inter 
alia by Olsson J: 

The Deputy President stated that it was difficult 
as a matter of logic to see how the respondent could 
be accused of harsh conduct in insisting upon the 
claimant adhering to what was a specific bargain 
mutually arrived at by the parties. His Honour held 
that the terms "dismissal" as employed in the 
Statute must comprehend a situation in which an 
employee is either summarily dismissed, dismissed 
on short notice, or whose employment is terminated 
by payment in lieu of notice as opposed to an 
employer terminating employment by giving the 
prescribed or common law degree of notice 
appropriate to the circumstances without 
necessarily giving any reasons for the termination. It 
was held also that section 26 (2) dealt with an 
uncontemplated termination of service of any 
nature and the present circumstances were not of 
this category. 
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His Honour concluded that the claim must fail 
because the facts did not fall within the jurisdiction 
created by section 26 of the Industrial Code, and 
that the conduct of the respondent could not be said 
to be harsh, unjust and unreasonable on the facts 
proved. 

The application was dismissed. 
(My emphasis.) (37 SAIR p. 10 at p. 11.) 

(In that matter the employee attained the age of 60 
years, the age of retirement in that employment. He was 
offered by the employer an extension of two years which 
he accepted. At the expiration of that period he sought a 
further extension which was refused. He thus sought 
from the Court an order to the effect that he had been 
unjustly and harshly treated by the employer and should 
be re-employed by the employer.) 

The matter now before me the respondent submitted 
was identical in that the employee accepted employment 
with the respondent on the basis of a specific bargain 
mutually agreed to by the parties, he was not summarily 
dismissed and was given six months' notice of the 
respondent's decision not to grant him permanency. 

I will deal with that latter situation further on in my 
reasons for decision as it poses a curious but under- 
standable circumstance. 

The respondent in support of this submission further 
referred me to matters Nos: 

CR551 of 1984 of the 1st day of July 1985 — 65 
WAIG p. 1169 

229 of 1986 of the 27th day of May 1986 — 66 
WAIG p. 1082 (being decisions of the Commission 
constituted by a single Commissioner) 
697 of 1986 (being an appeal to a Full Bench) of the 
4th day of September 1986 — 66 WAIG p. 1579 at p. 
1582 

The respondent's second threshold submission goes to 
the provisions of section 23 (Jurisdiction of the Commis- 
sion under this Act) of the Industrial Relations Act 1979 
as contained in paragraph (d) of subsection (3) of that 
section and which reads: 

(3) The Commission in the exercise of the 
jurisdiction conferred on it by this part shall not: 

(a) ... 
(b) ... 
(c) ... 
(d) regulate the suspension from duty in, 

discipline in, dismissal from, termination 
of, or reinstatement in, employment of 
any employee or any one of a class of 
employees if there is provision, however 
expressed, by or under any other Act for 
or in relation to a matter of that kind and 
there is provision, however expressed, by 
or under that other Act for an appeal in a 
matter of that kind. 

The respondent submitted that there was in the 
"Conditions of Service" applicable to the employee, 
provisions for an appeal against the decision of the 
respondent not to confirm the appointment of an 
employee at the expiration of the period of review and 
referred to paragraph (iv) of subclause (2) — Procedure 
for Termination of Appointment During a Period 
Subject to review of Clause 4.—Appointment with 
Tenure. 

That paragraph reads as follows and I set out the 
whole of subclause (2) as a matter of convenient 
reference. 

2. Procedure for Termination of Appointment 
During a Period Subject to Review 

i The Council may terminate an appoint- 
ment prior to confirmation in accordance 
with Clause 4(1) (v), at any time during the 
first 12 months of service. 

ii After 12 months of service an employee 
terminated in accordance with Clause 4(1) 
(v) shall be advised in writing of the 
decision and the reasons for it.. 

iii Any dispute between an employee and the 
Council as to whether the reasons given in 
accordance with Clause 4 (2) (ii) which give 
rise to the notice of intention to terminate 
are correct or justifiable or warrant such 
action, may be referred by the employee to 
a Tribunal of Appeal for determination. 

iv If within 14 days of an employee having 
been given written notice of intention to 
terminate, the employee has not requested 
that a Tribunal of Appeal be constituted, 
then the contract of employment shall 
terminate in accordance with the notice. 

(My emphasis.) 

The relevance of "reasons given in accordance with 
Clause 4 (2) (ii)" relate to a termination of the contract of 
employment as provided in paragraph (v) of subclause 
(1) of Clause 4.—Appointment with Tenure and reads as 
follows: 

(v) During the period subject to review or 
additional period of review, and subject to the 
provisions of Clause 4 (2) the contract may be 
terminated by either side by not less than three 
months' notice during the first 12 months and 
by six months notice thereafter, such notice to 
be given in writing or by the payment or 
forfeiture, as the case may be, of three or six 
months salary except as provided in Clause 8 of 
this Statement. 

(My emphasis.) 

The respondent submitted that the employee had 
invoked the provision of the appeal rights within the 
period specified by virtue of a letter dated the 17th day of 
July 1986 in the following terms: 

Mr W.D. Wallwork 
Chairman 
Hedland College Council 
Dear Mr Wallwork 
Re: Tribunal of Appeal 

On 16 June (sic) I received a letter from the 
Director informing me that the Finance and Staffing 
Committee had resolved not to confirm my tenure 
under Clause 4 (v) of the Conditions of Service. 

I therefore have to inform Council of my 
intention to appeal to the Tribunal of Appeal as 
provided for in Clause 22. 

(Exhibit 5.) 
For the record Clause 22.—Tribunal of Appeal of the 

"Conditions of Service" is as follows: 
22.—Tribunal of Appeal. 

1. In the event of a dispute in relation to any 
matter which may be dealt with by a Tribunal of 
Appeal, the parties agree to the establishment of a 
Tribunal of Appeal consisting of a Chairman who 
shall be a person from the academic administration 
personnel of another institution acceptable to both 
parties, a person nominated by the Council and a 
person nominated by the academic staff association. 

2. The Tribunal of Appeal is assigned the 
function of determining any dispute between the 
parties in relation to any matter which under this 
Statement may be allowed, fixed, determined or 
dealt with by a Tribunal of Appeal. The parties 
before the Tribunal may be represented by any 
person of their choice who shall be a legal 
practitioner, whether on the Rolls or not, or 
solicitor's clerk. 

3. A Tribunal of Appeal shall be conducted in 
such manner as the Chairman shall determine, 
generally in a manner similar to that of a Board of 
Reference under section 89 of the Industrial 
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Arbitration Act and Part V of the Regulations of the 
Act except that a verbatim report shall not be taken 
and evidence shall not be given on oath or 
affirmation. 

4. In the event of a Tribunal of Appeal deter- 
mining that the reasons giving rise to a dismissal or 
penalty under Clause 11 are not correct or do not 
warrant the dismissal or penalty imposed by the 
Council, the Tribunal of Appeal shall determine an 
appropriate penalty if any from Clause 8 (2) which 
penalty shall be imposed by the Council. 

5. The decision of a Tribunal of Appeal shall be 
final and no reasons for a decision shall be 
published. 

That letter was responded to by the President of the 
Hedland College Branch of the claimant in the following 
terms under date of the 7th day of August 1986: 

Dr V. Gidley 
Director 
Hedland College 
SOUTH HEDLAND WA 6722 
Dear Vic 

In response to your letter dated 4 August 1986 (ref 
VNGtCAH P/F) I wish to inform you I have 
forwarded a copy of the letter and Chris Hayden's 
corresponding letter to SSTU of WA, Main Office. 

In the meantime neither Chris nor I will respond 
to your letters. 

(Exhibit 6.) 
The respondent told me that in the result that Tribunal 

was not constituted and envisaged that the claimant 
would argue that it could not be constituted. 

That aside the respondent argued that as there was 
recourse by the employee to a Tribunal of a kind referred 
to in section 23 (3) (d) of the Act the Commission lacked 
jurisdiction to deal with the claim made on behalf of the 
employee in these proceedings. 

In support of that submission the respondent referred 
me to matters Nos: 

552 of 1985 of the 1st day of May 1986 — 66 WAIG 
p. 930 
624 of 1986 of the 23rd day of October 1986 — 66 
WAIG p. 1758 
(and being decisions of the Commission as 
constituted by a single Commissioner) 
and 
697 of 1986 of the 4th day of September 1986 — 66 
WAIG p. 1579, an appeal to a Full Bench of the 
Commission. 

With respect to the respondent only the first of those 
matters can be said to be relevant to these proceedings, 
the remaining two matters being concerned with the 
rights of "Government Officers" specifically provided 
for in the Act. 

The final question addressed by the respondent, and 
that at my invitation, was the extent to which, if any, the 
recently issued "Community Colleges" Award No. A21 
of 1986 affected applied to the circumstances of these 
proceedings. 

That award (a first award) was issued by the consent of 
the parties on the 28th day of October 1986, effective 
from that date and applies to as Clause 3.—Area and 
Scope recites: 

This Award shall apply to all academic 
employees, as defined, employed in the respondent 
Colleges, in the State of Western Australia. 

(66 WAIG p. 1928.) 
This "employee" is an academic employee as defined 

and the respondent is a respondent College (See 66 
WAIG p. 1928 at pp. 1929 and 1934). 

The respondent's short answer to that question was 
that all of the events relevant to these proceedings 
occurred prior to the issuance of the award and the 
"Conditions of Service" remained in place and the 
award did not interfere with those matters. 

In reply to the respondent's threshold or preliminary 
submissions the claimant acknowledged that the 
employee was an "appointee with tenure" and subject to 
Clause 4.—"Appointments with Tenure" of the 
"Conditions of Service" attached to and forming part of 
the "Deed" of appointment executed between the 
employee and the respondent. 

It submitted that such appointment was to be con- 
sidered "a permanent" appointment and not as the 
respondent contended, an appointment for only three 
years. 

It submitted that being subject to review by virtue of 
paragraph (i) of subclause (1) of Clause 4.—Appoint- 
ments with Tenure the appointment was similar to the 
probationary period "imposed on a permanent officer in 
the Public Service", an anology also used by the 
respondent. 

In such a case it had been held the claimant submitted, 
by the Full Court of the Supreme Court of Western 
Australia that an officer appointed to the Public Service 
was dismissed, if at the expiry of the period of probation 
the Public Service Board annuls the appointment and 
terminates the services of the officer. 

in that case, No. 1633 of 1981 in the matter of an 
application for a writ of Prohibition against the Public 
Service Appeal Board the Chief Justice Sir Francis Burt 
said inter alia'. 

Since 1978, in the terms of the Administrative 
instruction, at the expiry of the period of probation 
the Board shall 

(a) confirm the appointment; or 
(b) extend the period of probation for up to 

six months; or 
(c) annul the appointment and terminate the 

services of the appointee. 
That is now a statutory duty laid upon the Board 

and in the context of that duty one cannot now 
contemplate the Board taking no action and with 
the result that the "probationary period would 
lapse". Under the present legislation the appoint- 
ment of a permanent officer on probation is not, I 
think, an appointment for a fixed term it being the 
period of probation and an annulment of the 
appointment on the expiry of the period of 
probation cannot, I think, be said to be "a refusal to 
appoint to a permanent position" . . . 

Every contract of service for a fixed or for an 
indefinite term has within it expressly or by 
implication a conditioned right in the employer to 
terminate the employment. If the condition is 
satisfied and the employment is terminated by the 
employer it may be said that the employee has 
"consented to this state of affairs"; but he is 
dismissed nevertheless although not in breach of the 
contract. He is not unlawfully dismissed. But he is 
dismissed. 

In my opinion, an officer appointed to the Public 
Service on probation if at the expiry of the period of 
probation the Board "annuls the appointment and 
terminates the services" is dismissed within the 
meaning of section 32 (2) (c) of the Public Service 
Arbitration Act and the Appeal Board under that 
Act has jurisdiction to hear and determine an appeal 
from that decision. The fact that the Administrative 
Instructions and hence the Act and the Board use 
the expression "annul the appointment" in my view 
makes no difference. 
(My emphasis.) (Roneod decision pp. 8 and 10.) 

Applying that decision to the circumstances in the 
present proceeding the claimant submitted that: 
* The employee was employed for a period subject to 

review [Clause 4 (1) (i) of the Conditions of Service] 
— on probation. 
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* Clause 4 (1) (i) of those Conditions of Service 
provides for confirmation or termination or 
extension upon the expiration of the period subject 
to review as was the case in the matter just referred 
to. 

* During the period subject to review the appointment 
may be terminated [Clause 4 (1) (v)] and such was 
the case during the period of probation for a Public 
Servant (see p. 2 of the decision above). 

In view of that decision the claimant submitted that I 
was bound to follow it and to find that the employee had 
in fact been dismissed. 

Such a case of dismissal was within the Commission's 
jurisdiction as was any dismissal raised from a section 44 
conference or section 29 of the Act, the claimant argued. 

The claimant then dealt with the manner in which the 
respondent had proceeded to declare the employee's 
appointment to be at an end, to use neutral terms. 

It submitted that if it was accepted that the respondent 
had purported to act in accordance with the provisions of 
Clause 4(1) (ii) of the "Conditions of Service" and at the 
expiry of the period subject to review, it had resolved 
"not to confirm the employee's appointment with tenure 
under the provisions of Clause 4 (v) of the "Conditions 
of Service" (Exhibit 2) it had acted wrongly as it could 
only have so acted in accordance with Clause 4 (1) (ii). 

Then the respondent erred further it was submitted 
because it then said the contract of employment will 
therefore lapse in six months and the period subject to 
review will be appropriately extended by six months. 

The claimant submitted that an extension to the period 
subject to review can only arise under Clause 4(1) (ii) and 
the requirement to give an employee notice of 
termination (three months during the first 12 months 
service and six months thereafter) only arise during the 
period subject to review and not at the expiration thereof 
and at which latter point the Conditions of Service do not 
provide for the giving of any notice at all. 

Accordingly it was submitted that as the imperatives of 
Clause 4(1) (ii) had not been obeyed as they must be (and 
the claimant referred me to a number of authorities to 
the effect that "An absolute enactment must be obeyed 
or fulfilled exactly") the following situations seemed to 
have arisen. 

Firstly the employee has been dismissed by notice or 
not and is thus entitled to seek redress from the Commis- 
sion if he argues that such dismissal is unfair, harsh or 
unjust. 
OR 

Secondly, because the specified procedures have not 
been followed the employee has not been terminated or 
terminated invalidly and is thus still employed. 
OR 

Thirdly he is within an extended period subject to 
review and at the end of that period the respondent must 
confirm or terminate the employment. 
OR 

Fourthly it may be a case of a refusal by the respondent 
to employ the employee and which is clearly an industrial 
matter within the jurisdiction of the Commission 
pursuant to section 7 (1) of the Act. 

In respect to the other arguments raised by the 
respondent the claimant firstly addressed the 
submissions made upon section 23 (3) (d) of the Act and 
submitted that I must conclude that the use of the word 
"regulate" in section 23 (3) (d) means something less 
than prohibit. 

As the claimant expressed it: 
I think it means that the Commission cannot 

regulate by using an award, an industrial agreement 
or regulations to bring into existence, under 
statutory authority, provisions contrary to those 
under the other Acts. 

It does not prevent the Commission from exer- 
cising its jurisdiction under section 23 (1) and in fact 
section 23 (2) when read in conjunction with the 
proper meaning of section 23 (3) (d) and in fact, it 
especially provides for the Commission's 
jurisdiction to be invoked in a matter such as this. 

(Transcript Notes of Proceedings pp. 35 and 36.) 

The claimant referred me to the following authorities 
to support that submission: 

Municipal Corporation of the City of Toronto v. 
Virgo — 1896 Appeal Cases p. 88 and pp. 93 and 94. 
The Co-Operative Brick Co Pty Ltd v. The Mayor 
and Council of the City of Hawthorn 9 CLR p. 301 
at pp. 307, 311 and 319. 
Birmingham and Midland Motor Omnibus Co v. 
Worcestershire CC 1 WLR p. 409. 
Tarr v. Tarr — 1972 All England Reports p. 295. 
Magrath and Another and Goldsborough Mort and 
Company Limited — 47 CLR p. 121 at p. 134. 

The claimant next turned to the Tribunal of Appeal 
constituted under Clause 22.—Tribunal of Appeal of the 
Conditions of Service applicable to the employee. In 
short it was the claimant's submission that the power 
conferred upon the Minister by section 31 (1) (b) of the 
Colleges Act 1978, to approve the terms and conditions 
of employment, including the salaries or wages payable, 
to the staff, officers and employees of the College did not 
include the power to establish a Tribunal of Appeal as 
such a matter was not a term or condition of 
employment. 

The respondent did have the power the claimant 
submitted to establish appeal procedures but that power 
arose specifically under the Colleges Act 1978 in sections 
26 and 27 and not within the Minister's powers over the 
terms and conditions of employment under section 31 of 
that Act. 

Section 26, under Part V — Statutes of the Act says in 
subsection (1): 

(1) The Council of a College may make Statutes 
not inconsistent with this Act with respect to all 
matters pertaining to the College and in particular 
may make Statutes with respect to. 

and section (3) (f) (iii) reads: 
(3) without limiting any of the powers conferred 

by subsection (1), a Statute with respect to the 
discipline of a college may . . . 

(f) prescribe the persons, classes of persons 
and bodies of persons who may 

(i) ... 
(ii) . . . 
(iii) determine all or any appeals against 

decisions made in the exercise or 
purported exercise of disciplinary 
powers 

Paragraph (g) of that subsection reads: 
(g) prescribe the practice and procedure in 

relation to: 
(i) ... 
(ii) . . . 
(iii) determining appeals against decisions 

made in the exercise or purported exercise 
of disciplinary powers 

Those specific powers, the claimant submitted 
overrode any general powers which it may be thought 
that the Minister has under section 31 of that Act and 
therefore: 

The purported use of the Tribunal of Appeal 
under the conditions of service is invalid because it is 
in excess of the powers conferred on the Minister 
under section 31 (1) (b) and contradicts the specific 
power of the College to make statutes on the subject 
matter under sections 26 and 27. 
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The claimant then submitted that the respondent had 
not made a Statute with respect to an appeal tribunal for 
academic staff by analysing the Statutes which it had 
made and which the claimant entered by Exhibit "B" 
being Indices and Extracts from the Western Australian 
Government Gazette 1978 to July 1986. 

Accordingly the claimant concluded that there are no 
provisions for an appeal which invoke the provisions of 
section 23 (3) (d) of the Industrial Relations Act 1979 so 
denying the claimant access to this Commission on 
behalf of the employee in question and his "dismissal" 
by the respondent. 

The claimant then dealt with the constitution of the 
Tribunal of Appeal as prescribed in Clause 22.— 
Tribunal of Appeal of the "Conditions of Service". 

Subclause (1) of that clause provides: 
(1) In the event of a dispute in relation to any 

matter which may be dealt with by a Tribunal of 
Appeal the parties agree to the establishment of a 
Tribunal of Appeal consisting of a Chairman who 
shall be a person from the academic administration 
personnel or another institution acceptable to both 
parties, a person nominated by the Council and a 
person nominated by the academic staff association. 

(My emphasis.) 
It was common ground between the parties that the 

reference to "the academic staff association" was to "an 
organised association of academic staff" of the College 
and not to an organisation registered under the Act or an 
organisation of academic staff of all Colleges. 

I was referred to section 43 (1) of the Colleges Act 1978 
and which reads: 

43 (1) For the purposes of this Act there may be 
established and maintained in a college — 

(a) an organised association of academic 
staff; 

(b) an organised association of other salaried 
staff; 

and those associations shall be a recognised means 
of communication between academic staff, and 
other salaried staff, respectively, and the Council, 
but for those purposes there shall not be at the same 
time more than one such association of academic 
staff, and one such association of other salaried 
staff. 

(2) The primary function of an association main- 
tained under subsection (1) shall be to further the 
common interests of its members. 

(My emphasis.) 
The claimant told me that the academic staff associa- 

tion at Hedland College had been disbanded and sought 
leave to provide me with more details at a later time due 
to the inability to gain access to its records due to the 
school holidays. I allowed that request and under letter 
dated the 16th day of January 1987 (and a copy of which 
was forwarded to the respondent) the claimant supplied 
me with those further details namely: 

That (1) The association was disbanded as a result of a 
resolution passed at its annual general meeting on the 6th 
day of December 1985 

(2) That on the 19th day of February 1986 the claimant 
advised the secretary pro tern of the Hedland College 
Branch of the claimant that the by-laws submitted for 
that proposed branch had been approved and that that 
branch was now operative. 

With that factual background the claimant submitted 
that as the Hedland College Academic Staff Association 
no longer exists the Tribunal of Appeal cannot be 
validity constituted and further that no power exists to 
compel any other body or person or persons to make a 
nomination for that Tribunal in lieu of the disbanded 
association. 

As the machinery to constitute the Tribunal of Appeal 
had thus "broken down" section 23 (3) (d) of the 
Industrial Relations Act did not come into operation and 
the Commission had jurisdiction to proceed to hear and 
determine the matter before it. 

That the employee asked for the Tribunal of Appeal to 
be constituted (Exhibit 5) was probably an act of 
insurance on his behalf having regard to his contract of 
employment, and it was submitted does no violence to 
the claimant's submissions and is no proof of the 
existence of any such Tribunal. 

In reply the respondent firstly argued that the 
provisions of Clause 4.—Appointments with Tenure of 
the Conditions of Service were to be read collectively and 
not in isolation or separate parts. Accordingly if it was 
the respondent's decision that an employer engaged 
pursuant to Clause 4 (1) (i) of those conditions was not to 
be confirmed in that appointment it required recourse to 
Clause 4 (1) (v) to give effect to that decision, namely a 
period of notice dependent upon the length of the period 
subject to review and again according to that period 
reasons in writing were or were not to be furnished. 

Thus in the respondent's view the decision not to 
confirm the appointment of the employee made pursuant 
to Clause 4(1) (ii) of the Conditions of Service had been 
processed strictly according to and properly in accor- 
dance with the "Conditions of Service". 

As to the "failure" by the respondent to make a 
"statute" pursuant to section 23 of the Colleges Act 1928 
for the discipline of academic staff members the 
respondent argued that in the general context of the 
manner in which the affairs of the college are conducted 
the enabling powers so contained in sections 26 and 27 of 
that Act are only utilised in respect of students, not for 
the purpose of disciplining staff and for whom those 
situations are catered for in the "Conditions of Service". 

As to the claimants argument that section 23 (3) (d) of 
the Industrial Relations Act 1979 was a prohibition upon 
the Commission legislating upon matters of discipline 
and the like where such matters were provided for in any 
other way but not a prohibition upon the Commission 
inquiring into and dealing with the results of such 
procedures the respondent relied upon the authorities to 
the contrary which it had recited in its opening sub- 
missions that the Commission had no such power. 

The respondent denied that the Minister in approving 
its "Conditions of Service" had exceeded his powers and 
repeated that the establishment of the Tribunal of 
Appeal in those conditions and its powers were quite 
proper and analogous to the power of a Board of 
Reference in an award which was given the power to hear 
and determine matters of disagreement between the 
parties and referred to under that award, for such 
hearing and determination. 

The status of the academic staff association, the 
respondent argued was quite valid in that it had been 
recognised by the Colleges Act 1978 at a time when the 
academic staff did not have access to the Commission. 

[The previous Act in section 7 (Interpretations) 
excluded from the definition of an employee (h) "any 
person who is a member of the academic staff of a post 
secondary education institution".] 

It's dissolution and reconstitution as a branch of the 
claimant organisation did not it was argued change the 
essence of its character, namely an association of 
academic employees within the College to further their 
mutual interests and represent those interests 
individually or collectively to the College Council. 

That being the case, the respondent submitted, the 
claimant could nominate a person to constitute the 
Tribunal of Appeal and the intransigent position 
adopted by the claimant was the only impediment to that 
event and not a break down in the machinery provided by 
the "Conditions of Service". 

The first question for determination in these 
preliminary points raised by the parties goes to the 
present status of the employee in the light of the events 
which form the background to the matter of disagree- 
ment between the parties — that is has he been dismissed, 
has the contract of employment been terminated, did the 

54421—10 
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contract of employment come to an end by the passage of 
time or is he still in fact employed by the respondent, that 
is, is the contract of employment still in existence? 

That takes me to a consideration of the contract of 
employment between the employee and the respondent 
as evidenced by the Deed executed between them on the 
12th day of October 1983 (Exhibit 4). 

By that Deed, Clause 4.—Appointments with Tenure 
— of the attachment and which forms part of the agree- 
ment between the parties to the Deed and the letter of 
offer of appointment from the respondent to the 
employee (Exhibit), the employee was "appointed to the 
tenured staff" or "appointed with tenure". 

"Tenure" the claimant told me is defined in the 
"Concise Oxford Dictionary", 6th edition as: 

A condition, a form of right or title under which 
especially real property is held; a period of holding, 
possession, engagement. 

Permanent appointment as a teacher . . . 
(Transcript notes of proceedings p. 20.) 

Jo witts Dictionary of English Law — Second Edition 
says of "Tenure", 

Tenure in its general sense is a mode of holding or 
occupying: thus we speak of the tenure of an office 
meaning the manner in which it is held especially 
with regard to time (tenure for life, tenure during 
good behaviour), and of tenure of land . . . 
(My emphasis.) (p. 1754) 

Such an appointment is to be contrasted with an 
appointment as a limited term employee, that is an 
employee with a contract of specified duration. 

Reference to the use of such an appointment is to be 
seen in Exhibit 3 and the "Community Colleges" Award 
No. A21 of 1986 Clause 5.—Definitions — subclause (1) 
(66 WAIG p. 1928 and p. 1929). 

That award also uses the word tenured in subclause (7) 
of Clause 7.—Contract of Service and which reads: 

(7) An employee whose employment is confirmed 
as tenured shall hold that position until the 
employee: 

(a) Retires 
(b) Resigns or 
(c) Has his/her contract of employment 

terminated by the employer in accordance 
with this clause. 

(66 WAIG p. 1928 and p. 1929.) 
I understand the use of the word as applied to 

academic staff to imply continuity of employment or 
permanency on a career basis subject to good behaviour 
and efficiency during the life of the establishment to 
which the employee is appointed. 

In my reading of Clause 4.—Appointments with 
Tenure there were three basic qualifications to that 
appointment with tenure relevant to these proceedings. 

Firstly, 
The appointment was subject to review for a 

period of not more than three years from the date of 
the appointment [Conditions of Service — Clause 4 
(i) (i)]. 

Secondly, 
On the expiry of that (or any other) period subject 

to review the respondent is obliged to 
(a) Confirm the appointment 

or 
(b) Terminate the appointment 

or 
(d) Require an additional period subject to 

review not exceeding 12 months and at the 
end of which either of alternatives (a) or 
(b) shall be applied 
[Conditions of Service — Clause 4 (i) (ii)] 

and Thirdly, 
During the period subject to review or additional 

period subject to review the employee or the 
respondent may terminate the contract of employ- 
ment by giving specified periods of notice or by the 
forfeiture or payment of salary in lieu thereof. 

[Conditions of Service — Clause 4 (i) (v)] 
[When this provision is utilised by the respondent 

after the employee has completed 12 months of 
service additional obligations are imposed upon the 
respondent by Clause 4 (2) of the Conditions of 
Service.] 

I thus disagree with the respondent's contention that 
the provisions of Clause 4 subclause 1 and 2 are to read 
collectively and applied in the manner which the 
respondent did in this matter and the claimant appears to 
share my view although it was not pressing for the result 
of that view. 

Looking at the substance of the respondent's action in 
respect of the employee Exhibit 2 tells us that early in 
July 1986, roughly two months before the expiration of 
the three year period subject to review the respondent 
resolved that the employee's appointment with tenure 
would not be confirmed, that it required an additional 
period subject to review of six months from the 15th day 
of July and at the end of which the contract of employ- 
ment would lapse (Circa 14 January 1987). 

That action was taken at that time presumably because 
the expiration of the three year period subject to review 
was imminent and the respondent felt obliged to 
acquaint the employee as early as possible of its intention 
not to confirm his appointment. 

The requirement by the respondent that the period 
subject to review be extended by six months was clearly 
from the respondent's submissions, dictated by its belief 
that it was obliged to give the employee six months notice 
of the termination of the contract of employment by 
virtue of Clause 4 (i) (v). 

As I have indicated it is my view that the provisions of 
Clause 4.—Appointments with Tenure of the Conditions 
of Service do not so provide. 

Upon the expiration of the three year period subject to 
review it having been resolved by the respondent that the 
employee's appointment would not be confirmed, the 
respondent was only required in my view to so advise the 
employee and the contract of employment was 
thereupon at an end. No provision is made for any notice 
then to be given or to run and there had to be an 
acceptance of that situation by the employee in the full 
knowledge of the Deed executed by the parties. 

In such a case Clause 4 (2) of the conditions of service 
would not become operative, that is the respondent was 
not required to advise the employee of the reasons for its 
decision and the employee had no recourse to the 
Tribunal of Appeal. 

That the respondent gave the employee so much notice 
of his future with it is commendable and fair in 
employer-employee relations as is its acknowledgement, 
albeit erroneously, that the employee could seek redress 
from the Tribunal of Review. 

The question then becomes what was the effect of the 
respondent's action upon the status of the employee? 

In essence the advice to the employee of 1 and 15 July 
1986 (Exhibit 2) was to require of the employee an 
additional period subject to review of six months for the 
reasons I have presumed, namely six months of notice of 
the fact that the appointment would not be confirmed 
and at the expiration thereof it was terminated — at an 
end. 

The requirement of an additional period subject to 
review was permissable [Clause 4 (i) (hi)] and accepted by 
the employee but does the fact that it was required before 
the expiration of the initial period subject to review and 
for a purpose other than "to review" invalidate the 
whole process? 
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The claimant laid stress on the fact that when an 
instrument expressed a clear command it was mandatory 
for the person or organisation to whom or which it was 
directed to comply with that command to the letter and 
that failure to do so rendered the action taken null and 
void. 

Lane L.J. remarked in British Broadcasting 
Corporation and loannou — 

It is trite to say that the substance is more 
important than the form, but the form often 
provides a valuable clue as to the parties' intention 
in relation to the substance. 

(3 Weekly Law Reports 1975 p. 63 and p. 69.) 
I believe that despite the manner in which the 

respondent proceeded to implement its resolution not to 
confirm the employee's appointment with tenure that it 
did in substance act in accordance with the agreement it 
held with the employee. 

In so doing by in fact affording the employee a period 
of notice to that effect which it need not have done, it 
afforded the employee the advantage of a period of paid 
employment in which to find a position with another 
employer. It could not be said in my view that the 
employee was in any way disadvantaged as he could have 
been, no position towards the end of the academic year 
and in which circumstance alternative employment in a 
teaching position may have been difficult to obtain. 

I therefore conclude that the contract of employment 
between the parties concluded, came to an end or was 
terminated in accordance with the terms of that contract 
and no grounds exist for a claim that the employee was 
unfairly or unjustly dismissed. 

That being the case and for the reasons expressed I will 
take this matter no further and conclude it by an Order of 
Dismissal. 

In so concluding I do not consider it necessary to deal 
with the other preliminary matters raised by the 
respondent and the claimant. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR584 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the Council 
of Hedland College, Respondent. 

Order. 
HAVING heard Mr A.D. Lucev on behalf of the 
claimant and Mr J.D. Miller on behalf of the respondent, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the claims herein be dismissed. 

Dated at Perth this 3rd day of February 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (a). 

Shop, Distributive and Allied Employees Association 
of Western Australia 

and 
Parry's Department Stores (WA) Pty Ltd. 

No. CR206 of 1987. 

THE SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

STATE AWARD 1977. 

Storeman Retail 

COMMISSIONER O.K. SALMON. 
Perth 26thday of May 1987. 

Unfair dismissal — claim for reinstatement and compen- 
sation for loss of wages — granted. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The Shop, Distributive 
and Allied Employees' Association (the Union) claims 
that its member George Pierre Jouana, a storeman, has 
been unfairly dismissed from his employment by Parrys, 
West Perth. The Union seeks an order for Mr Jouana's 
re-employment with compensation for lost wages. The 
Company opposes the Union's claim. It says that Mr 
Jouana's dismissal is not unfair because he was dismissed 
for failure to process the store's paperwork correctly and 
according to instructions. This failure is said to produce 
security risks in that a customer may obtain an item of 
goods twice. Furthermore, it can result in delays in the 
calculation of salespersons' commissions and also cause 
inaccurate recording of the stock level at central office. 

The principle points in the Company's complaint 
against Mr Jouana are that he was instructed to check the 
pending files every two or three days for any cart notes 
for goods that had already been picked up or delivered to 
customers. Despite these instructions and warning he still 
failed to check the pending files and failed to process the 
paperwork properly. It was also said that Mr Jouana was 
warned for failing to carry out instructions given to him 
by the West Perth store relieving manager in February 
1987. 

On Tuesday 24 March 1987, Mr Donald Farrell, the 
West Perth manager, inspected the pending files for the 
purpose of providing a tally for head office. He found a 
number of cart notes relating to goods already gone. This 
led to Mr Jouana's dismissal on 25 March. He was paid 
all award entitlements. 

What follows is an explanation of the essentials of my 
reasoning in deciding the outcome of the matter placed 
before me. 

On all of the testimony before me I am satisfied that 
Mr Jouana's tasks as a storeman always included the 
processing of cart notes. However, I am also satisfied 
that in September 1986 the importance of prompt and 
accurate attention to these cart notes was impressed upon 
Mr Farrell by senior management. To use his 
terminology Mr Farrell was "roasted" and he in turn 
"roasted" Mr Jouana. He told Mr Jouana that he was 
not prepared to be admonished by senior management 
again on the subject and that the files must be gone 
through every two or three days. This statement 
amounted to an instruction, at least, to Mr Jouana and 
this much appears to be common ground. The 
contentious point between the parties, indeed the point 
on which the outcome in this case turns, is whether this 
instruction can fairly and reasonably be considered a 
warning. According to Mr Farrell it was a warning 
because it was angrily conveyed and I take his testimony 
to mean that the instruction was conveyed in such a 
manner as to mean that a warning went without saying. It 
follows, in Mr Farrell's testimony, that further mention 
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of the requirements to Mr Jouana in January and March 
were also warnings and since by March Mr Jouana had 
not satisfactorily carried out these requirements, he was 
justifiably dismissed. But Mr Jouana denies that he was 
ever warned by Mr Farrell. Mr Jouana acknowledged 
that he was reminded of the urgency of the tasks in 
connection with the files but he said that on each 
occasion he told Mr Farrell that he did not have the time. 
The time element, I must add, is an important part of Mr 
Jouana's argument in opposition to the Company's case 
against him. According to him such were the general 
demands of the job that he simply could not devote a 
couple of hours required to attend the files each day. 

As to whether a warning was implied and reasonably 
understood by Mr Jouana, there is obviously a difference 
of opinion between the two men, but the mere fact of the 
difference is not important. The important point is that 
the opinions are held by each with equal conviction. I 
have no doubt that Mr Farrell intended to convey a 
warning on the first occasion, yet I also have no doubt 
that he did not effectively communicate that warning to 
Mr Jouana, more especially on the occasions in January 
and March. Therefore, while criticism may be validly 
made of a failure on Mr Farrell's part concerning the fact 
of central importance in this case, no similar criticism can 
be made of Mr Jouana because he failed to grasp the 
message that should have been conveyed to him in 
explicit terms. The result is that I find that no warning 
was fairly and reasonably conveyed to Mr Jouana. 

Of course, it does not necessarily follow that the 
failure to warn Mr Jouana that his employment was at 
risk, by itself, proves a case of unfair dismissal. 
[Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous WA Branch v. The 
Uniting Church of Australia, Trinity Parish, Perth 
Property Commission (66 WA1G 1291)]. However, the 
absence of a warning will be unfair if the evidence shows 
that the cause of the dismissal was something likely to be 
overcome by the employee had he been in fact warned. It 
may be that an employee need only improve his 
performance to the desired degree by careful attention to 
the way he executes particular tasks in his work. In other 
words his job can be saved by a warning followed by 
independent effort on the employee's part. However, it 
may be that the tasks he was unable to perform satis- 
factorily can only be performed thus if his work schedule 
is re-arranged with the employer's approval, or if he is 
given assistance. Both of the latter examples require 
some exchange of views or negotiations between 
employer and employee and in my opinion Mr Jouana's 
case falls in the same category. 

The Company would have it that the amount of 
paperwork requried to keep cart notes and files up to 
date is not inordinate in Mr Jouana's case. Indeed, in 
addition to Mr Farrell's testimony on this point, 
testimony was given by two witnesses for the Company 
who said that the paperwork involved was simple. But 
given Mr Jouana's record of service and position at the 
store, I have great difficulty accepting that such relatively 
simple tasks were beyond his competence. I think it is 
more likely that these tasks were not being satisfactorily 
performed because he did not have enough time to 
perform them. Indeed, apart from his description of the 
whole range of work he was required to perform, there 
are two aspects of Mr Jouana's testimony that assist me 
in reaching my conclusion. In the first place he said that 
at one stage he found it necessary to take paperwork 
home to complete it; this point of his testimony was not 
seriously contested. In the second place he testified about 
the turnover of storemen because of dissatisfaction with 
the wages for the amount of work required; this point 
was not challenged at all. 

On all of the evidence I have the impression that Mr 
Jouana was dismissed because he failed to complete tasks 
that he could not reasonably complete in the time 
available to him. I also believe that if he had been 
properly warned that he was under threat of losing his 
employment, it is likely that he would have taken appro- 

priate steps, with the Union's assistance if necessary, to 
endeavour to negotiate with the employer to adjust his 
workload, so that he could cope with the files to the 
Company's satisfaction, while maintaining his worth as 
an employee to the company. In my opinion Mr Jouana 
was prevented from protecting his own security because 
he was not warned of his plight. For this reason he was 
unfairly dismissed. 

The Company is opposed to an order for re-employ- 
ment. This opposition has nothing to do with the state of 
the relationship between Mr Jouana and the Company's 
management staff, but rather because it is said there is no 
longer a position available for him. Someone else has 
been employed in his place. I understand the Company's 
problem but it may be a passing one only and the fact 
remains that Mr Jouana has a problem also because he 
has been unfairly dismissed. Moreover he supports a wife 
and three children and has a mortgage to pay. He is 
finding it difficult to meet his commitments. He cannot 
find employment although he has generally tried to do so 
and I believe his future is grim. I am compelled to make 
an order requiring the Company to offer Mr Jouana a 
new contract of employment and to pay him compensa- 
tion equal to the amount of money he would have earned 
had he not been dismissed between the date of his 
dismissal and the date that he is re-employed, less the 
amount of money already paid to him by the Company 
when he was dismissed. In addition the order will protect 
all of his accrued rights. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR206 of 1987. 

Between Shop, Distributive and Allied Employees 
Association of WA, Claimant and Parrys Depart- 
ment Stores (WA) Pty Ltd, Respondent. 

Order. 
HAVING heard Mr J. Bullock on behalf of the Shop, 
Distributive and Allied Employees Association of WA 
and Ms A. D'Arth on behalf of Parrys Department 
Stores (WA) Pty Ltd, I the undersigned member of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me by the Industrial 
Relations Act 1979, do hereby order — 

(1) That the respondent shall offer Mr George 
Jouana a new contract of employment as a 
storeman. 

(2) The contract of employment between Mr 
George Jouana and the respondent is deemed to be 
continuous for all purposes of the award and any 
other benefits to which Mr Jouana may be entitled 
pursuant to the contract of employment which 
began with his first engagement. 

(3) The respondent pay to Mr Jouana an amount 
of money equal to that which he would have earned 
had he not been dismissed between the date of his 
dismissal and the date of his re-employment, less the 
amount of money which was paid to him by the 
company when he was dismissed. 

Dated at Perth this 29th day of May 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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UNIONS — 
Application for alteration 

of rules — 

No. 261 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Australian 
Collieries' Staff Association, West Australian 
Branch, Union of Workers, Collie. 

Decision. 
HAVING examined the application, and less than five 
per cent of the membership having objected, and after 
consulting with the President, and upon being satisfied 

that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered a substitute set of rules of the 
applicant organisation in the terms of the application as 
filed on 17 March 1987. 

Dated at Perth this 16th day of April 1987. 

T.J. POPE, 
Deputy Registrar. 

CONFERENCES — Notation of 

PARTIES 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Amalgamated Metal 
Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Australian Workers Union 

Breweries and Bottleyards 
Employees Union 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Electrical Trades Union 

Electrical Trades Union 

Federated Engine Drivers 
Union 

Federated Engine Drivers 
Union 

Furniture Trades Industrial 
Union 

Diane Garner 

Liquor Industry Employees 
Union 

Liquor Industry Employees 
Union 

Meat Industry Employees 
Union 

Miscellaneous Workers 
Union 

Miscellaneous Workers 
Union 

CBI Constructions 
Pty Ltd 

Goldsworthy Mining 
Ltd 

Leighton/TKK Joint 
Venture 

P & M Machinery 

Swan Portland 
Cement 

Transfield Pty Ltd 

Hamersley Iron 
Pty Ltd 

Hamersley Iron 
Pty Ltd 

Hamersley Iron 
Pty Ltd 

Newmont Holdings 
Pty Ltd 

The Swan Brewery 
Company Limited 

Comco Constructions 
Pty Ltd 

Multiplex Construc- 
tions Pty Ltd 

Milec Electrical 
Services Pty Ltd 

Multiplex Construc- 
tions Pty Ltd 

BP Refinery Pty Ltd 

Hamersley Iron 
Pty Ltd 

Allwood Southside 

Indrad Services Inc 

Bayswater Hotel 

Phoenix Hotel 

WA Meat Commission 
— Robb Jetty 
Division 

Hon Minister for 
Education 

Secretary — Shire of 
Rockingham Child 
and Youth Care 
Trust 

NUMBER — 
COM- 

MISSIONER 

C48 of 1987 
Coleman C. 
C275 of 1987 

Gregor C. 
C154 of 1987 
Halliwell S.C. 

C107 of 1987 
Halliwell S.C. 

C246 of 1987 
Salmon C. 

C156 of 1987 
Coleman C. 

C129 of 1987 
Coleman C. 

C782 of 1986 
Coleman C. 
C80 of 1987 
Coleman C. 

C139 of 1987 
Gregor C. 

C599 of 1986 
Kennedy C. 

C164 of 1987 
Coleman C. 

C252 of 1987 
Halliwell S.C. 
C237 of 1987 
Halliwell S.C. 
C231 of 1987 
Halliwell S.C. 

C228 of 1987 
Kennedy C. 

C155 of 1987 
Coleman 

C233 of 1987 
Salmon C. 
C2 of 1987 
Fielding C. 

C242 of 1987 
Kennedy C. 

C210 of 1987 
Kennedy C. 

C243 of 1987 
Gregor C. 

C291 of 1987 
Martin C. 

C699 of 1986 
Fielding C. 

16/02/87 Dispute re: rates of pay Concluded 

20/05/87 

21/03/87 
25/03/87 

No 
conference 
held 
18/05/87 
03/06/87 
02/04/87 

12/03/87 
26/03/87 
03/06/87 
17/11/86 

18/02/87 
12/03/87 
26/03/87 
03/06/87 
25/03/87 

03/09/86 

10/04/87 

07/05/87 

29/04/87 

No 
conference 
held 
07/05/87 

21/03/87 

05/05/87 

04/02/87 

06/05/87 

09/04/87 

05/05/87 

29/05/87 

10/11/86 

Dispute re: wages and Concluded 
conditions 

Strike over a foreman Concluded 
performing wages 
employees work 

Underpayment of award Withdrawn 

Dispute re: Referred 
superannuation 

Dispute re: additional Referred 
allowances 

Dispute re: movement of Concluded 
workers between sites 

Dispute re: stand downs Withdrawn 

Refusal to comply with Concluded 
instructions 

Dispute re: shift change Concluded 

Bans on use of can filler, 
outside contractors, 
overtime 

Dispute re: site allowance 

Refusal to allow two 
workers on site 

Bans in support of claim 
for lost time 

Bans in support of claim 
for wage increase 

Work value changes to 
Area Operator 
classification 

Dispute re: maintenance 
work 

Dispute re: dismissal of a 
worker 

Dispute re: long service 
leave 

Dispute re: dismissal of a 
worker 

Dispute re: dismissal of a 
worker 

Dispute re: retrenchment 
of workers 

Dispute re: bereavement 
leave 

Dispute re: rates of pay 

Concluded 

Referred 

Concluded 

Concluded 

Withdrawn 

Concluded 

Referred 

Concluded 

Concluded 

Concluded 

Referred 

Concluded 

Concluded 

Concluded 
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NUMBER - 
PARTIES COM- DATE MATTER RtSUI." 

MISSIONER 

Railways Union of Workers West Australian C637 of 1986 29/05/87 Bans on acting in salaried Concluded 
Government Salmon C. supervisory positions 
Railways 
Commission 

Royal Australian Nursing Brookton Nursing C290 of 1987 29/05/87 Dispute re: dismissal of a Withdrawn 
Federation Home Negus C. worker 

Shop, Distributive and Fremantle Port C727 of 1986 20/11/86 Dispute re: provisions of Concluded 
Allied Employees Authority Coleman C. employment and new 
Association employees 

Shop, Distributive and Foodland Associated C269 of 1987 22/05/87 Strike — Claim for award Referred 
Allied Employees Limited Salmon C. provisions 
Association 

State School Teachers Hon Minister for TC3 of 1987 14/05/87 Non payment of higher Concluded 
Union Education Martin C. duties 

State School Teachers Hon Minister for TCI3 of 1986 23/10/86 Hours of work for TAPE Concluded 
Union Education Martin C. lectures 

State School Teachers Hon Minister for TC7 of 1986 27/05/86 Dispute re: qualifications Concluded 
Union Education Martin C. 

State School Teachers Hon Minister for TC2 of 1986 04/04/86 Dispute re: transfer of a Concluded 
Union Education Martin C. worker to Albany 

Timber Industry Industrial Bunning Bros Pty Ltd C409 of 1986 28/05/87 Dispute re: protective Referred 
Union of Workers Salmon C. overalls 

Transport Workers Union Floreat Distributors C254 of 1987 No Withdrawn 
Martin C. conference 

held 
Transport Workers Union Swan Portland C261 of 1987 25/05/87 Dispute re: Referred 

Cement Salmon C. 03/06/87 superannuation 

CORRECTIONS — 

CORRECTION. 
ENGINEERING (GOVERNMENT PRINTING 

OFFICE). 
Award No. A12 of 1984. 

Whereas a misprint occurred in the Western Australian 
Gazette on 27 August 1986, Volume 66 page 1155, 
the following correction is made:— 

Delete Award: Engineering (Government Print 
Office) Award No. A12 of 1984 and insert in lieu the 
following:— 

Award No. 12 of 1984. 
1.—Title. 

This award shall be known as the Engineering 
(Government Printing Office) Award 1986 and 
replaces the Enginering (Government Printing 
Office) Agreement No. 11 of 1958. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Contract of Service. 
6. Higher Duties. 
7. Under-Rate Employees. 
8. No New Designation. 
9. No Reduction. 
10. Apprentices. 
11. Hours of Duty. 
12. Overtime. 
13. Shiftwork. 
14. Payment of Wages. 
15. Special Rates and Provisions. 
16. Holidays. 
17. Annual Leave. 
18. Sick Leave. 
19. Long Service Leave. 
20. Shop Stewards. 
21. Notice Boards. 

22. Right of Entry. 
23. First Aid Allowance. 
24. TUTA Leave. 
25. Leave to Attend Union Business. 
26. Deduction of Union Subscriptions. 
27. 38 Hour Week — Trade Offs. 
28. Liberty to Apply. 

First Schedule — Wages. 
Second Schedule — Parties to Award. 

3.'—Scope. 
This Award shall apply to Engineering Trades 

employees of the Government Printer who occupy 
the classifications contained in the First Schedule — 
Wages of this Award. 

This award shall operate for a period of one year 
from the date hereof. 

5.—Contract of Service. 
(1) The contract of service shall be by the week 

and shall be terminable by one week's notice on 
either side or by the payment or forfeiture, as the 
case may be, of a week's wage in lieu of such notice. 

(2) The employer shall be under no obligation to 
pay for any day not worked on which the employee 
is required to present himself for duty, except where 
such absence from work is due to illness and come 
within the provisions of Clause 18.—Sick Leave or 
such absence is on account of holidays to which the 
employee is entitled under the provisions of this 
award. 

(3) This clause does not affect an employer's right 
to dismiss an employee for misconduct and an 
employee so dismissed shall be paid wages up to the 
time of dismissal only. 

(4) An employer is entitled to deduct payment for 
any day or portion of a day on which an employee 
cannot be usefully employed because of a strike by 
any of the unions party to this award or by any other 
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union or association or through the breakdown of 
the employer's machinery or through any stoppage 
of work by any cause which the employer cannot 
reasonably prevent. 

6.—Higher Duties. 
An employee engaged on duties carrying a higher 

rate than his ordinary classification shall be paid the 
higher rate for the time he is so engaged but if he is 
so engaged for more than two hours of one day, or 
shift he shall be paid the higher rate for the whole 
day or shift. 

Provided however, that no higher duties will be 
paid to employees who are required to act in any 
position within the establishment of the 
Government Printing Office whilst the permanent 
occupant is on a rostered day off duty as prescribed 
by Agreements or Awards relating to 38 hour week 
provisions or in the case of Government Officers, 
flexible working arrangements which certain 
provisions for a rostered day off duty. 

7.—Under-Rate Employees. 
(1) Any employee who by reason of old age or 
infirmity is unable to earn the minimum wage may 
be paid much lesser wage as may from time to time 
be agreed upon in writing between the union and the 
employer. 

(2) In the event of no agreement being arrived at, 
the matter may be referred to the Board of 
Reference for determination. 

(3) After application has been made to the Board, 
and pending the Board's decision the employee shall 
be entitled to work for and be employed at the 
proposed lesser rate. 

8.—No new Designation. 
No new designation shaU be introduced during 

the currency of this award so as to reduce the status 
of any employee covered thereby. 

9.—No Reduction. 
This award shall not in itself operate to reduce the 

wages of any employee who is at present receiving 
above the minimum rate prescribed for his class of 
work. 

10.—Apprentices. 
(1) Apprentices may be taken in the ratio of one 

apprentice for every two or fraction of two (the 
fraction being not less than one) journeymen and 
shall not be taken in excess of that ratio unless — 

(a) the union or unions concerned so agree; or 
(b) the Commission so determines. 

11.—Hours of Duty. 
(1) (a) The provisions of this subclause apply to 

all employees other than those engaged in 
continuous shiftwork. 

(b) Except as provided elsewhere in this award, 
the ordinary working hours shall be an average of 38 
per week worked on the following basis: 

(i) 76 hours worked over nine days per 
fortnight with the tenth day to be taken as 
an unpaid rostered day off duty; 

(ii) ordinary hours shall be worked within the 
hours of 7.00 a.m. and 6.00 p.m. each day 
with the exclusion of Saturdays and 

Sundays, provided however, that the 
ordinary hours for employees rostered to 
oil machinery prior to printing employees 
commencing duty each day shall be 6.30 
a.m. to 5.30 p.m. also exclusive of 
Saturdays and Sundays. 

(c) There shall be a cessation of work and of 
working time of not less than 30 minutes between 
11.30 a.m. and 1.30 p.m. for the purpose of taking a 
meal each day. 

(d)(i) Where the first night shift in any week 
commences on Monday night, the night 
shift commencing on Friday and finishing 
not later than 8.00 a.m. on Saturday of 
that week, shah be deemed to have been 
worked on the Friday. 

(ii) Starting or finishing times outside the 
limits prescribed in subclause (2) of this 
clause may, in any particular case, be fixed 
by agreement between the employer and 
the union or unions concerned. 

(iii) The ordinary working hours shah be 
consecutive except for a meal interval 
referred to in subclause (3) of this clause. 

(iv) (aa) Subject to the provisions of this 
paragraph, a rest period of six 
minutes from the time of ceasing to 
the time of resumption of work 
shall be allowed each morning and 
each afternoon. 

(bb) The rest periods shall be counted as 
time off duty without deduction of 
pay and shall be arranged at a time 
and in a manner to suit the con- 
venience of the employer, 

(cc) Refreshments may be taken by 
employees during the rest period 
but the period of six minutes shall 
not be exceeded under any circum- 
stances. 

(dd) An employer who satisfies the 
Commission that any employee has 
breached any condition expressed 
or implied in this paragraph may be 
exempted from liability to allow the 
rest period. 

(2) (a) The provisions of this subclause apply only 
to employees engaged on the continuous telephone 
directory shift. 

(b) The provisions of the Printing (Government 
Printing Office) Award as amended or replaced, 
which relate to continuous shift work on the 
production of the telephone directory shall apply to 
employees engaged on that shift. 

(c) 0.4 of one hour of each shift worked shall 
accrue at ordinary time rates as an entitlement to 
take the twentieth day off in each four weekly cycle 
as a rostered day off, paid for as though worked. 

(d) Each day of paid leave taken and any public 
holiday as prescribed in Clause 16.—Holidays, of 
this award which occurs during a 19 day four weekly 
cycle, shall be regarded as a day worked for accrual 
purposes for employees who work in accordance 
with the provisions of paragraph (2)(c) of this 
subclause. 

(e) An employee who has not worked or is not 
regarded by reason of paragraph (2)(d) above as 
having worked a complete 19 day four week cycle as 
prescribed in paragraph (2)(c) above shall receive 
pro rata accrued entitlements for each day worked 
in such cycle, payable for the rostered day off on the 
twentieth day. 

(3) Maintenance of Rosters. 
(a) The employer is responsible for the 

preparation of the roster which will allow 
one day off in each 10 working day cycle or 
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every 20 day cycle as the case may be, for 
employees. The maintenance of the rosters 
shall be the responsibility of the employer 
and alterations may be made to meet the 
needs of the employer. 

(b) Where an apprentice rostered day off falls 
within a period of block release, an 
alternative rostered day off will be 
arranged at a mutually convenient time to 
the employer and the apprentice. 

(c) Any dispute concerning rosters shall be 
referred to a meeting of the employer and 
the unions concerned. 

(4) Impiementationof Rosters. 
(a) Day Shift employees rostered day off to be 

taken on Monday or Friday only. 
(b) Mixed Shift employees rostered day off to 

be taken on day shift Monday or Friday 
only. 

A Mixed Shift shall consist of five 
periods of intermediate or night shift and 
four periods of day shift with the tenth 
period being the rostered day off. 

(c) Fortnightly Intermediate/Night Shift 
employees rostered day off to be taken on 
the Monday or Friday only of the day shift 
at conclusion of the fortnightly Intermed- 
iate/Night Shift. 

A fortnightly Intermediate/Night Shift 
shall consist of 10 consecutive periods of 
either Intermediate or Night Shift. 

(d) Permanent Intermediate/Night Shift 
employees rostered period off to fall when 
due on Monday or Friday only. 

Permanent Intermediate/Night Shift 
shall consist of continuous employment on 
either Intermediate or Night Shift. 

(e) Continuous Telephone Directory Shift. 
Employees engaged on continuous 
telephone directory shift shall continue to 
work a 20 day, four weekly cycle and their 
rostered day off shall accumulate until 
completion of the respective telephone 
directory. 

(5) Should it not be possible because of the 
operational requirements of the employer, for an 
employee other than a continuous shift employee to 
take a rostered day off when it falls due as specified 
in this clause, the employee will be re-rostered for 
another day off duty within 10 working days unless 
such other time is agreed between the employer and 
the employees. 

The rostered day off shall be the first or last 
working day of the week unless another day is 
agreed between the employer and employee. 

12.—Overtime. 
(1) (a) The provisions of this subclause apply to 

all employees other than those engaged on 
continuous shift work. 

(b) Except as hereinafter provided, all time 
worked in excess of or outside of the usual working 
hours on any day shall be paid for at the rate of time 
and a half for the first two hours and double time 
thereafter. 

(c) Where work is done on Saturdays or Sundays, 
the employees shall be paid at the rate of double 
time for all time so worked but this paragraph does 
not apply in a case to which paragraph (i) of 
subclause (l)(d) of Clause 11.—Hours of Duty 
applies. 

(d) When an employee is required for duty during 
the usual meal time, payment at overtime rates shall 
be made until the meal break is taken. 

(e) In computing overtime each day shall stand 
along but when an employee works overtime which 
continues beyond midnight on any day, the time 
worked after midnight shall be deemed to be part of 
the previous day's work for the purpose of this 
subclause. 

(f) Overtime provisions will not apply until the 
ordinary hours prescribed for that day have been 
worked. 

(2) (a) The provisions of this subclause apply only 
to employees engaged on the continuous telephone 
shift directory. 

(b) Subject to the provisions of paragraph (c) of 
this subclause all time worked in excess of or outside 
the ordinary working hours as prescribed, or on a 
shift other than a rostered shift, shall be paid for at 
the rate of time and a half for the first two hours and 
double time thereafter. 

This subclause includes work performed by an 
employee who is called upon to work a sixth shift in 
not more than one week in any four weeks. 

(c) Time worked in excess of the ordinary 
working hours shall be paid for at ordinary rates — 

(i) if it is due to private arrangements between 
the employees themselves; or 

(ii) if it does not exceed two hours and is due 
to a relieving man not coming on duty at 
the proper time; 

(iii) if it is for the purpose of effecting the 
customary rotation of shifts. 

(3) (a) The provisions of this subclause apply to 
all employees. 

(b) An employee required to work on a day 
observed as a rostered day off pursuant to Clause 
11.—Hours of Duty shall be re-rostered for another 
day of within 10 working days, in lieu of overtime 
rates prescribed in this clause. A rostered day will be 
the first or the last working day of the week unless 
another day is agreed between the employer and 
employee. Provided that where an employee works 
on a rostered day off for less than one complete day 
then the employee should be paid in accordance 
with the call out provisions. 

(c) Overtime on shift work shall be based on the 
rate payable for shift work. 

(d) (i) When overtime work is necessary it shall, 
wherever reasonably practicably be so 
arranged that employees have at least 10 
consecutive hours off duty between the 
work on successive days. 

(ii) An employee (other than a casual 
employee) who works so much overtime 
between the termination of his ordinary 
work onthe next day that he has not had at 
least 10 consecutive hours off duty 
between those time shall, subject to this 
paragraph, be released after completion of 
such overtime until he has had 10 
consecutive hours off duty without loss of 
pay for ordinary working time occurring 
during such absence. 

(iii) If, on the instructions of his employer, 
such an employee resumes or continues 
work without having had such 10 
consecutive hours off duty, he shal be paid 
at double time rates until he is released 
from duty for such period and he shall 
then be entitled to be absent until he has 
had 10 consecutive hours off duty without 
loss of pay for ordinary working time 
occurring during such absence. 

(iv) Where an employee (other than a casual 
employee or an employee engaged on 
continuous shift work) is called in to work 
on a Sunday or holiday preceding an 
ordinary working day, he shall, wherever 
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reasonably practicably, be given 10 
consecutive hours off duty before his usual 
starting time on the next day. If this is not 
practicable then the provisions of sub- 
paragraphs (ii) and (iii) of this paragraph 
shall apply mutatis mutandis. Provided 
that overtime worked as a result of a recall, 
shall not be regarded as overtime for the 
purpose of this paragraph, when the actual 
time worked is less than three hours on 
such recalls or on each of such recalls. 

(v) The provisions of this paragraph shall 
apply in the case of shift employees who 
rotate from one shift to another, as if eight 
hours were substituted for 10 hours when 
overtime is worked. 

(aa) for the purpose of changing shift 
rosters; or 

(bb) where a shift employee does not 
report for duty; or 

(cc) where a shift is worked by arrange- 
ment between the employees 
themselves. 

(e) When an employee is recalled to work after 
leaving the job — 

(i) he shall be paid for at least three hours at 
overtime rates; 

(ii) time reasonably spent in getting to and 
from work shall be counted as time 
worked; 

(f) An employee shall not be compelled to work 
more than five hours without a break for a meal. 

(g) Subject to the provisions of paragraph (h) of 
this subclause, an employee required to work 
overtime for more than one hour shall be supplied 
with a ;meal by the employer or be paid $3.90 for a 
meal, and if, owing to the amount of overtime 
worked, a second or subsequent meal is required he 
shall be supplied with each such meal by the 
employer or be paid $2.90 for each meal so 
required. 

(h) The provisions of paragraph (g) of this 
subclause do not apply — 

(i) in respect of any period of overtime for 
which the employee has been notified on 
the previous day or earlier that he will be 
required; or 

(ii) to any employee who lives in the locality in 
which the place of work is situated in 
respect of any meal for which he can 
reasonably go home. 

(i) If an employee to whom subparagraph (i) of 
paragraph (h) of this subclause applies, has, as a 
consequence of the notification referred to in that 
subclause, provided himself with a meal or meals 
and is not required to work overtime or is required 
to work less overtime than the period notified, he 
shall be paid, for each meal provided and not 
required, the appropriate amount prescribed in 
paragraph (g) of this subclause. 

(j) (i) An employer may require any employee to 
work reasonable overtime at overtime 
rates, and such employee shall work 
overtime in accordance with such require- 
ments. 

(ii) No union or association party to this 
award, or employee or employees covered 
by this award, shall in any way, whether 
directly or indirectly, be a party to or 
concerned in any ban, limitation, or 
restriction upon the working of overtime 
in accordance with the requirements of 
this paragraph. 

(k) The provisions of this subclause do not 
operate so as to require payment of more than 
double time rates, or double time and a half on a 

holiday prescribed under this award, for any work 
except and to the extent that the provisions of 
Clause 15.—Special Rates and Provisions of this 
award apply to that work. 

(4) Notwithstanding the foregoing provisions of 
this clause — 

(a) When the employer intends to work 
overtime on a minor job, i.e. a job which 
does not involve more than nine hours 
overtime per man per week, he shall notify 
the appropriate shop steward of that 
porition of the establishment in which it is 
proposed to work overtime. The shop 
steward shall be advised of the nature of 
the emergency, the day or days upon which 
overtime is to be worked, the names of the 
men required to work and the number of 
hours which will be involved. 

(b) Notwithstanding anything hereinbefore 
contained, all overtime worked shall be 
rostered amongst available and competent 
employees, and no employee shall be 
required to work more than nine hours 
overtime in any one week on a minor job 
or the maximum number of hours agreed 
between management and the employees. 

(c) No employee shall be required to work 
shifts on more than seven consecutive days 
without the approval of the officers of the 
union concerned. 

(d) In the event of an employee being required 
to work shifts on eight consecutive days, 
he shall be rostered off duty on the whole 
of the nineth day without deduction of 
wages. 

(e) When a number of employees are required 
to work shifts on the eighth day and the 
shop would be disorganised by the 
standing off of the whole of the employees 
concerned on the nineth day, by agreement 
between the employer and the employees, 
the employees shall be rostered off duty 
for one shift within six days of the 
conclusion of the job. 

13.—Shift Work. 
(1) The provisions of this clause apply to shift 

work whether continuous or otherwise. 

(2) The employer may, if he so desires, work any 
of his employees on shifts, but before doing so, shall 
give notice of his intention to the union or unions 
concerned and of the intended starting and finishing 
times of ordinary working hours of the respective 
shifts. 

(3) (a) Where any particular process is carried out 
on shifts other than day shift, and less than five 
consecutive afternoon or five consecutive night 
shifts are worked on that process, then employee 
employed on such afternoon or night shifts shall be 
paid at overtime rates. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or on any holiday. 

(4) Subject to the provisions of paragraph (i) of 
subclause (l)(d) of Clause 11.—Hours of Duty 
where a shift commences on or after 10.00 p.m. on 
any day the whole of the shift shall be deemed, for 
the purposes of this award, to have been worked on 
the following day. 

(5) A shift employee when engaged on afternoon 
or night shift shall be paid, a loading at the rate of 20 
per cent of one-fifth of the rate of wage for the 
classification in which that employee is employed as 
set out in the First Schedule to this award, per shift. 
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(6) Subject to the provisions of this award all 
work performed on a rostered shift, when the major 
portion of such shift falls on a Saturday, Sunday or 
a holiday, shall be paid for at the rate of double 
time. 

These rates shall be paid in lieu of the shift 
allowance prescribed in subclause (5) of this clause. 

(7) A continuous shift employee who is not 
required to work on a holiday which falls on his 
rostered day off shall be allowed a day's leave with 
pay to be added to his annual leave or taken at some 
other time if the employee so agrees. 

(8) Monday to Friday shift penalties shall apply to 
employees who are required to work on a rostered 
day off duty as provided in subclause (l)(b) of 
Clause 11.—Hours of Duty. 

14.—Payment of Wages. 
(1) Each employee shall be paid the appropriate 

rate shown in the First Schedule to this award. 
Payment shall be pro rata where less than a full week 
is worked. 

(2) When an employee is discharged before the 
usual pay day he shall be paid his wages when he 
ceases work, or it shall be forwarded to his address 
to day after by registered post, at the employer's 
risk, unless the employee desires to collect at the 
office. 

(3) Payment shall be made weekly into an 
employee's Bank, Building Society or approved 
Credit Union account. 

(4) Pay day shall be Friday of each week and an 
employee shall be paid for all time worked up to the 
finishing time of the usual shift on the preceding 
Wednesday. Provided however, that overtime will 
be paid for all time worked up to the preceding 
Monday. 

15.—Special Rates and Provisions. 
(1) Dirt Money: Dirt money of 28 cents per hour 

shall be paid when work is of an exceptionally dirty 
nature where clothes are necessarily unduly soiled or 
damaged by the nature of the work done. 

(2) Confined Space: 34 cents per hour extra shall 
be paid to any employee working in any place the 
dimensions of which necessitate the employee 
working in an usually stooped or otherwise cramped 
position or where confinement within a limited 
space is productive of unusual discomfort. 

(3) Protective Equipment. 
(a) The employer shall make available a 

sufficient supply of protective equipment 
(as for example hand screens, goggles, 
glasses, gloves, aprons, leggings, 
gumboots and oilskins) for use by 
employees when engaged on work for 
which some protective equipment is 
reasonably necessary. 

(b) Every employee shall sign an acknow- 
ledgement on receipt thereof, but such 
equipment shaU at all times remain the 
property of the employer. 

(c) During the time the same are on issue to 
the employee he shall be responsible for 
any loss or damage thereto, fair wear and 
tear attributable to ordinary use excepted. 

(d) No employee shaU lend another employee 
any protective equipment issued to such 
first mentioned employee, and if the same 
be lent both the lender and the borrower 
shall be deemed guilty of wilful miscon- 
duct. 

(e) Before any protective equipment whichhas 
been used by an employee is re-issued by 
the employer to another employee it shall, 
where necessary, be effectively sterilised. 

(4) Special Rates not Cumulative: Where more 
than one of the disabilities entitling an employee to 
extra rates exists on the same job the employer shall 
be bound to pay only one rate, namely — the highest 
for the disabilitis prevailing. Provided that this 
subclause shall not apply to confined space, dirty 
money, or height money the rates for which are 
cumulative. 

(5) The work of an electrical fitter shall not be 
tested by an employee of a lower grade. 

(6) An Electrician — Special Class, Electrical 
Fitter and/or and Armature Winder, or an 
Electrical Installer who holds and in the course of 
his employment may be required to use a current 
"A" grade or "B" grade licence issued pursuant to 
the relevant regulation in force on 28 February 1978 
under the Electricity Act 1945, shall be paid an 
allowance of $11.40 per week. 

16.—Holidays. 
(1) The following days or the days observed in 

lieu thereof shall, subject as hereinafter provided, 
be allowed as holidays without deduction of pay 
namely New Year's Day, Australia Day, Good 
Friday, Easter Monday, Anzac Day, Labour Day, 
Foundation Day, Sovereign's Birthday, Christmas 
Day, Boxing Day and other days which have been 
observed as public holidays over a period of years. 
Provided that another day may be taken as a holiday 
by arrangement between the parties in lieu of the 
days in this subclause. 

(2) Where any of the days mentioned in subclause 
(1) hereof falls on a Saturday or Sunday , the holiday 
shall be observed on the next succeeding Monday 
and when Boxing Day falls on a Sunday or on a 
Monday the holiday shall be observed on the next 
succeeding Tuesday. In each case the substituted 
day shall be a holiday without deduction of pay and 
the day for which it is substituted shall not be a 
holiday. 

(3) Except in the case of continuous shift 
employees — 

(a) Whenever any holiday falls on an 
employee's ordinary working day and the 
employee is not required to work on such 
day he shall be paid for the ordinary hours 
he would have worked on such day if it had 
not been a holiday. 

(b) If any employee is required to work on a 
holiday he shall be paid for the time 
worked at the rate of double time and a 
half. Provided that in lieu of the foregoing 
provisions of this paragraph and subject to 
agreement between the employer and 4he 
employee work done on any day 
prescribed as a holiday under this award 
shaU be paid for at the rate of time and a 
half and the employee shall, in addition, 
be allowed a day's leave with pay to be 
added to his annual leave or be taken at 
some subsequent date if the employee so 
agrees. 

(c) Payment for holidays shall be in 
accordance with the usual hours of work. 

(4) When an employee is absent on leave without 
pay, sick leave without pay or workers' 
compensation, any day observed as a holiday on a 
day falling during such absence shall not be treated 
as a paid holiday. Where the employee is on duty or 
available on the whole of the working day 
immediately preceding a holiday, or resumes duty or 
is available on the whole of the working day 
immediately following a day observed as a holiday 
as prescribed by this clause, the employee shall be 
entitled to be paid for such holiday. 

(5) Where a public holiday falls on a rostered day 
off duty as prescribed in subclause (l)(b) of Clause 
11.—Hours of Duty, the following working day 
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shall be observed in lieu of the rostered day off in the 
case of day workers and at a mutually convenient 
time within the following fortnightly cycle in the 
case of shift workers. 

(6) This clause shall not apply to casual 
employees. 

17.—Annual Leave. 
(1) Except as hereinafter provided a period of 152 

hours leave with payment of ordinary wages as 
prescribed shall be allowed annually to an employee 
by his employer after a period of 12 months 
continuous service with such employer. 

(2) (a) "Ordinary wages" for an employee other 
than a shift worker shall mean the rate of wage 
including service pay the employee has received for 
the greatest proportion of the calendar month prior 
to his taking the leave. 

(b) "Ordinary wages" for a shift worker shall 
mean the rate of wage the shift worker would receive 
under Clause 13.—Shift Work of the award 
according to the employee's roster or projected 
roster including Saturday and Sunday shifts. 

(3) (a) A seven day shift worker, i.e. a shift 
worker who is rostered to work regularly on 
Sundays and holidays shall be allowed one week's 
leave in addition to the leave to which he is otherwise 
entitled under this clause. 

(b) Where an employee with 12 months 
continuous service is engaged for part of a 
qualifying 12 monthly period as a seven day shift 
worker, he shall be entitled to have the period of 
annual leave to which he is otherwise entitled under 
this clause increased by one twenty-fourth of a 
fortnight for each completed month he is 
continuously so engaged. 

(4) If any award holiday falls within an 
employee's period of annual leave and is observed 
on a day which in the case of that employee would 
have been an ordinary working day, there shall be 
added to that period one day being an ordinary 
working day for each such holiday observed as 
aforesaid. 

(5) If after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his employment or his employment is 
terminated by the employer through no fault of the 
employee the employee shaU be paid 2.92 hours pay 
at his ordinary rate of wage in respect of each 
completed week of continuous service in that 
qualifying period except that, in the case of an 
employee referred to in subclause (3) of this clause, 
he shall be paid 3.64 hours pay at that rate in respect 
of each completed week of continuous service. 

(6) In addition to any payment to which he may 
be entitled under subclause (5) of this clause, an 
employee whose employment terminates after he 
has completed a 12 monthly qualifying period and 
who has not been allowed the leave prescribed under 
this award in respect of that qualifying period, shall 
be given payment in lieu of that leave and the 
loading prescribed in subclause (11) hereof unless — 

(a) he has been justifiably dismissed for 
miscnduct; and 

(b) the misconduct for which he has been 
dismissed occurred prior to the completion 
of that qualifying period. 

(7) (a) Subject to subclause (3) of this clause, 
when computing the annual leave due under this 
clause, no deduction shall be made from such leave 
in respect of the period that an employee is on 
annual leave and/or holidays. Provided that no 
deduction shall be made for any approved period an 
employee is absent from duty through sickness, with 
or without pay, unless the absence exceeds three 
calendar months, in which case deduction may be 
made for such excess only. 

(b) Approved periods of absence from work 
caused through accident sustained in the course of 
employment shaU not be considered breaks in 
continuity of service, but the first six months only of 
any such period shall count as service for the 
purpose of computing annual leave. 

(8) When work is closed down for the purpose of 
allowing annual leave to be taken, employees with 
less than a full year's service shall only be entitled to 
payment during such period for the number of days 
leave due to them. Provided that nothing herein 
contained shall deprive the employer of his right to 
retain such employees during the close down period 
as may be required. 

(9) In addition to the payment prescribed for 
annual leave, an employee shall receive a loading 
calculated on the rate of wage prescribed by 
subclause (2) hereof. This loading shall be as 
follows: 

(a) Day workers: an employee who would 
have worked on day work had he not been 
on leave — a loading of MVi per cent. 

(b) Shift workers: an employee who would 
have worked on shift work had he not been 
on leave shall be paid either: 

(i) the shift loadings prescribed by 
Clause 13.—Shift Work he would 
have received; 
or 

(ii) a 20 per cent loading on the rate 
prescribed by subclause (2)(a) of 
this clause. 

whichever is the greater. 
The loading prescribed by this subclause shall not 

apply to proportionate leave on termination. 
(10) The provisions of this clause shall not apply 

to casual employees. 

18.—Sick Leave. 
(1) (a) An employee shall be entitled to 6.33 hours 

payment for non attendance on the grounds of 
personal ill health or injury for each completed 
month of service. 

(b) An employee's sick leave entitlement shall be 
adjusted on the basis of the hours which would have 
been worked by the employee had the sickness not 
occurred. 

(c) Payment hereunder may be adjusted at the 
end of each accruing year, or at the time the 
employee leaves the service of the employer, in the 
event of the employee being entitled by service 
subsequent to the sickness in that year to a greater 
allowance than that made at the time the sickness 
occurred. 

(2) The unused portion of the entitlement 
prescribed in paragraph (a) of subclause (1) in any 
accruing year shall be allowed to accumulate and 
may be availed of in the next or any succeeding year. 

(3) In order to acquire entitlement to payment in 
accordance with this clause the employee shall as 
soon as reasonably practicable advise the employer 
of his inability to attend for work, the nature of his 
illness or injury and the estimated duration of the 
absence. 

(4) No employee shall be entitled to the benefit of 
this clause unless he produces proof to the 
satisfaction of the employer or his representative of 
such sickness provided that the employer shall not 
be entitled to a medical certificate for absence of less 
than three consecutive working days unless the total 
of such absences exceeds five days in any one 
accruing year. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
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time when he is absent on annual leave and an 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his place of residence 
or a hospital as a result of his personal ill health or 
injury for a period of seven consecutive days or 
more and he produces a certificate from a registered 
medical practitioner that he was so confined. 
Provided that the provisions of this paragraph do 
not relieve the employer of the obligation to advise 
the employer in accordance with subclause (3) of 
this clause if he is unable to attend for work on the 
working day next following his annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave, or if termination occurs 
before then, be paid for in accordance with the 
provisions of Clause 17.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 17.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation Act 
nor to employees whose illness or injury is the result 
of the employee's own misconduct. 

(7) The provisions of this clause do not apply to 
casual employees. 

(8) An employee will not be entitled to claim sick 
leave in substitution for a rostered day off duty as 
prescribed in subclause (l)(b) or (2)(c) of Clause 
11.—Hours of Duty. 

19.—Long Service Leave. 
The conditions governing the granting of long 

service leave to full-time Government wages 
employees generally shall apply to the employee 
covered by this award. 

20.—Shop Stewards. 
Subject to the recognition of properly constituted 

authority, shop stewards, to be appointed by the 
union, shall be recognised by the management. The 
management shall be notified in writing by the 
union of the stewards appointed. 

21.—Notice Boards. 
A notice board shall be provided by the employer 

on all jobs where, in the opinion of the officer in 
charge, it is considered that notices are essential to 
meet the convenience of the union concerned. 

22.—Right of Entry. 
On notifying the officer in charge, any officer of 

the union, authorised in writing by the President 
and Secretary of such union, shall have the right to 
enter any place or premises during ordinary working 
hours wherein members of such union covered by 
this award are engaged for the purpose of 
conversing with or interviewing the employees in 
such place or premises. Provided that such officer 

shaU not hamper or otherwise hinder the employees 
in the carrying out of their work. The officer in 
charge shall determine whether employees are being 
hampered or hindered in their work. 

23.—First Aid Allowance. 
An employee holding the necessary St John's 

Ambulance Association Certificate who is 
appointed by the employer as a First Aid Officer 
shall be paid an allowance of $3.50 per week in 
addition to the rate of pay for his classification. 

24.—TUTA Leave. 
(1) Subject to the provisions of this Clause: 

(a) The employer shall grant paid leave of 
absence to employees who are nominated 
by their union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the parties. 

(2) An employee shall be granted up to a 
maximum of five days paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of five days and up to 10 days may be granted 
in any one calendar year provided that the total 
leave being granted in that year and in the 
subsequent year does not exceed 10 days. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates of overtime. 

(b) Where a public holiday or rostered day off 
(including a rostered day off as a result of working a 
38 hour week) falls during the duration of a course, 
a day off in lieu of that day will not be granted. 

(4) Subject to subclause (3) of this clause shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the 
provisions of subclause (1) of this clause is subject to 
the operations of the organisation not being unduly 
affected and to the convenience of the employer. 

(6) (a) Any application by an employee shall be 
submitted to the employer for approval at least four 
weeks before the commencement of the course, 
provided that the employer may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the relevant 
union indicating that the employee has been 
nominated for the course. The application shall 
provide details as to the subject, commencement 
date, length of course, venue and the authority 
which is conducting the course. 

(7) A qualifying period of 12 months in 
Government employment shall be served before an 
employee is eligible to attend courses or seminars of 
more than a half day duration. An employer may, 
where special circumstances exists, approve an 
application to attend a course or seminar where an 
employee has less than 12 months Government 
service. 

(8) (a) The employer shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 
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25.—Leave to Attend Union Business. 
(1) (a) The employer shall grant paid leave during 

ordinary working hours to an employee, 
(1) who is required to give evidence before any 

Industrial Tribunal; 
(ii) who as a union nominated representative 

of the employees is required to attend 
negotiations and/or conferences between 
the union and employer; 

(iii) when prior agreement between the union 
and employer has been reached for the 
employee to attend official union meetings 
preliminary to negotiations or industrial 
hearings; 

(iv) who as a union nominated representative 
of the employees is required to attend joint 
union/management consultative 
committees or working parties. 

(b) The granting of leave pursuant to paragraph 
(a) of this subclause shall only be approved, 

(i) where an application for leave has been 
submitted by an employee a reasonable 
time in advance; 

(ii) for the minimum period necessary to 
enable the union business to be conducted 
or evidence to be given; 

(iii) for those employees whose attendances is 
essential; 

(iv) when the operation of the organisation is 
not being unduly affected and the 
convenience of the employer impaired. 

(2) (a) Leave of absence will be granted at the 
ordinary rate of pay. 

(b) The employer shall not be liable for any 
expenses associated with an employee attending to 
union business. 

(c) Leave of absence granted under this Clause 
shall include any necessary travelling time in normal 
working hours. 

(3) (a) Nothing in this Clause shall diminish the 
existing arrangements relating to the granting of 
paid leave for union business. 

(b) An employee shall not be entitled to paid leave 
to attend union business other than as prescribed by 
this Clause. 

(c) The provisions of this Clause shall not apply 
to special arrangements made between the parties 
which provide for unpaid leave for employees to 
conduct union business. 

(4) The provisions of this Clause shall not apply 
when an employee is absent from work without the 
approval of the employer. 

26.—Deduction of Union Subscriptions. 
(1) The employer shall deduct normal subscrip- 

tions as equal amounts each pay period. 
(2) Payroll Deduction Authority forms shall be 

completed by employees. Where the employer 
required a standard procuration form, that form 
shall be used. 

(3) Where required by the employer or union, the 
Union Secretary, or person acting in his/her stead, 
shall countersign all forms and forward them to the 
employer's paymaster. 

(4) (a) The employer shall commence deduction 
of subscriptions from the first full pay period 
following receipt of a completed Payroll Deduction 
Authority form and continue deducting throughout 
the employee's period of employment, except as 
provided in subclause (5) of this Clause or until the 
Authority is cancelled in writing by the employee. 

(b) Where the Payroll Deduction Authority form 
authorises the employer to deduct union subscrip- 
tions in accordance with the rules of the Union, the 
Union shall notify the employer in writing of the 

level of union subscription to be deducted. The 
employer shall implement any change to union sub- 
scriptions no later than one month after being 
notified by the Union except where the Union 
nominates a later date. 

(5) (a) The collection of any nomination fees, 
arrears, levies or fines are not the responsibility of 
the employer. 

(b) Where a deduction is not made from an 
employee in any pay period, either inadvertently or 
as a result of an employee not being entitled to 
wages sufficient to cover the subscription, it shall be 
the employee's responsibility to settle the outstand- 
ing amount with the Union direct. 

(6) The employer shall not make any deduction of 
subscriptions from an employee's termination pay 
on termination of service, other than normal 
deductions for the preceding pay period. 

(7) The employer shall forward contributions 
deducted, together with supporting documentation, 
to the relevant union party to this award at such 
intervals as are agreed between the employer and the 

27.—38 Hour Week — Trade Off. 
As at 23 October 1983 the following trade offs 

applied with the introduction of the 38 hour week 
and shall continue to apply with the introduction of 
the nine day fortnight as follows: 

® Employees will be paid weekly into a bank, 
building society or approved credit union 
account. 

• There will be no wash up time allowed in 
the employers time prior to meal breaks or 
at the end of a shift. 

® Standard pays will be made up to the 
Wednesday whereas overtime will be paid 
up to Monday only. Overtime accruing on 
Tuesday and Wednesday will be paid in the 
following weeks pay. 

• The morning tea break to be reduced to six 
minutes. 

• Afternoon tea breaks which currently last 
for 10 minutes for which two time units are 
recorded, in future last for one time unit 
(six minutes) with afternoon tea to be 
consumed while work proceeds after the 
six minute break. 

28.—Liberty to Apply. 
The parties may, within the term specified in 

Clause 4.—Term, of this award apply in respect of 
the provisions of the First Schedule — Wages, for 
the purpose of inserting the classification of 
Electrician Special Class. 

First Schedule — Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on 24 
December 1983, or otherwise vary the conditions of 
employment applicable to an employee on that date so as 
to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

The total wage payable weekly to adult employees 
classified in subclause (1) of this Clause shall be as 
follows: 

On Engage- After 1 yr After 2 yrs 
ment of Service of Service 

Tradesman 
Electrical Tradesman 
General Hand 
Tool & Material 

Storeman 

357.90 
357.90 
299.70 

362.80 
362.80 
303.10 

366.70 
366.70 
306.40 

306.30 309.70 313.00 
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(2) Casual Employees: An employee who is 
engaged to work for less than five consecutive days 
shall be paid 20 per cent of the ordinary rate in 
addition to the ordinary rate for his class of work. 

(3) Employees appointed by the Government 
Printer as leading hands or deputy foremen or 
forewomen shall be paid, in addition to the rates 
prescribed herein for the appropriate class of work, 
an allowance equivalent to counterparts appointed 
as such under the Printing (Government Printing 
Office) Award, 1976 as amended. 

(4) Apprentices: The weekly wage rate shall be a 
percentage, as hereunder, of the tradesman's rate: 

(a) Five Year Term — % 
First year 40 
Second year 48 
Third year 55 
Fourth year 75 
Fifth year 88 

Four Year Term — 
First year  42 
Second year 55 
Third year 75 
Fourth year 88 

Three and Half Year Term — 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

Three Year Term — 
First year 55 
Second year 75 
Third year 88 

(b) For the purposes of this part' 'tradesman's 
rate" means the rate of pay payable on 
engagement to an Adult Male Fitter under 
the Engineering Trades (Government) 
Award Nos. 29, 30 and 31 of 1961 and 3 of 
1962, as amended. 

(5) Tool Allowance. 
(a) Where an employer does not provide a 

tradesman or an apprentice with the tools 
ordinarily required by that tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of — 

(i) $7.90 per week to such tradesman, 
or 

(ii) in the case of an apprentice a 
percentage of $7.90 being the 
percentage which appears against 
his year of apprenticeship in Clause 
(4) of this schedule for the purpose 
of such tradesman or apprentice 
supplying and maintaining tools 
ordinarily required in the perform- 
ance of his work as a tradesman or 
apprentice. 

(b) Any tool allowance paid pursuant to 
paragraph (a) of this clause shall be 
included in, and form part of, the ordinary 
weekly wage prescribed in this schedule. 

(c) An employer shall provide for the use of 
tradesman or apprentices all necessary 
power tools, special purpose tools and 
precision measuring instruments. 

(d) A tradesman or apprentice shall replace or 
pay for any tools supplied by his employer 
if lost through his negligence. 

Second Schedule — Parties to Award. 
The Government Printer. 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia. 
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Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

Dated at Perth this 30th day of June 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 96 of 1985. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Action Food Bams 
and Others, Respondents. 

Correcting Order. 
WHEREAS an error occurred in Order No. 96 of 1985 of 
28 August 1985 varying the Meat Industry (State) Award 
No. R9 of 1979 as amended, the Commission, pursuant 
to the powers conferred on it under the. Industrial 
Relations Act 1979 hereby orders that the following 
correction be made — 

1. That part (a) of subclause (10) of Clause 29.— 
Work of Employees in Boning Room be renamed part 
(c). 

2. That the following be inserted into subclause (10) of 
Clause 29.—Work of Employees in Boning Rooms: 

(a) In any boning room where boners and/or 
sheers are employed and paid on a tally system, 
employees engaged in any of the callings specified in 
placitum (i) of this paragraph, shall be paid an 
allowance per day in accordance with the provisions 
of paragraph (b) of this subclause for each quarter 
or carcass or equivalent thereof (except bulls and 
genuine stags, ram lambs, rams and genuine stags 
and birdcaging) processed by boners in excess of the 
daily tally prescribed for boners in subclause (2) of 
this clause (and in the case of beef the tally to be 
applied for the purposes of this subclause shall be 
that prescribed for table or fixed hook boning) in 
addition to the rates of wages to which they are 
entitled pursuant to Clause 9.—Rates of Wages of 
this award. 

(i) Specified Callings: 
Carcass Pre-Trimmer 
Carton Room Employee 
Scale Weigher 
Spotter/Packer 
Spotter or Quality Control Tester 
Strapping or Wiring Machine Operator 
Tally Employee (Recorder) 
Wrapper and Packer 

(ii) For the purpose of this subclause, the 
callings specified in placitum (i) of this 
paragraph shall be allocated the following 
values — 
Carcass Pre-Trimmer as defined 
(including employees solely feeding 
quarters or carcasses to Boners 
from chillers)  0.4 
Carcass Pre-Trimmer as defined 
and who also feeds quarters or 
carcasses to Boners from chillers.... 0.6 
Carton Room Employees  0.4 
Scale Weigher  0.4 
Spotter/Packer  1.0 
Spotter or Quality Control Tester... 1.0 
Strapping or Wiring Machine 
Operator   0.4 
Tally Employee (Recorder)  0.4 
Wrapper and Packer  1.0 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(b) For the purpose of this subclause, the number 
of quarters or carcasses to be paid for each day shall 
be calculated as follows: 

(i) Spotter/Packer 
Spotter or Quality Control Tester 
Wrapper and Packer: 
Total over tally by Boners each day 
Total number of Spotter/Packers, 
Spotters or Quality Control Testers and 
Wrappers and Packers each day. 

(ii) All other employees specified in placitum 
(i) of paragraph (a) of this subclause: 
The result of the calculation in placitum (i) 
of this paragraph multiplied by the values 
assigned in placitum (ii) of paragraph (a) 
of this subclause. 

(iii) The calculation to be made in placitas (i) 
and (ii) of this paragraph shall be taken to 
two decimal points. 

Dated at Perth this 27th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

No. 1027 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the Merchant Service 
Guild of Australia, Western Australian Branch, 
Union of Workers for alteration of its rules. 

WHEREAS an error occurred in the Western Australian 
Industrial Gazette on 26 November 1986 Volume 66, 
Page 1822 the following correction is made:— 

Delete the Decision and insert in lieu:— 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 7 and 8 of 
the registered rules of the applicant union in the terms of 
the application as filed on 14 October 1986. 

Dated at Perth this 31st day of October 1986. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 332 of 1987. 

Between Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth, Applicant and 
Dampier Salt (Operations) Pty Ltd, Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 8th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 408 of 1987. 

Between Jennifer Anne Harbisher, Applicant and Peter 
John Arnold trading as Ascot Veterinary Clinic, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave to withdraw the application, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

Dated at Perth this 15th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

T. POPE, 
Deputy Registrar. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 242 of 1987. 

Between HF Services, Applicant and Lana Louise 
Hampton, Respondent. 

Order. 
HAVING heard Mr J. Groppoli (of Counsel) on behalf 
of the Applicant and the Respondent in person, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
orders — 

That the application be and is hereby withdrawn 
by leave. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 410 of 1987. 

Between West Australian Branch, Australasian Meat 
Industry Employees' Union, Industrial Union of 
Workers, Perth, Applicant and Western Australian 
Meat Commission Robb Jetty Division, 
Respondent. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

Dated at Perth this 14th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. INDUSTRIAL RELATIONS COMMISSION. 

No. 417 of 1987. No. 425 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 416 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Multiplex 
Construction Pty Limited in accordance with the 
Industrial Relations Act 1979; and whereas the applica- 
tion was heard ex parte before me in Chambers, I, the 
undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 417 of 1987, its accompanying 
statement and this Order on the Federated Engine 
Drivers' and Firemen's Union of Workers of 
Western Australia. 

(2) That an answer to the claim in matter No. 416 
of 1987, lodged with the Commission on the 15th 
day of April 1987 shall be lodged with the 
Commission and a copy thereof served on the 
applicant by 12 noon on Wednesday the 22nd day of 
April 1987. 

Dated at Perth this 16th day of April 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

[A hearing on this matter is listed for 2.30 p.m. in 
Court No. 1 (Floor 7) on the 23rd day of April 1987.] 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 421 of 1987. 

Between Dampier Salt (Operations) Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Order. 
HAVING heard Mr G.D. McKenzie on behalf of the 
applicant, ex parte, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the Application, being an application for 
shortened time for answers in Application No. 415 
of 1987 be dismissed. 

Between Brett Egerton Barns, Applicant and Gallagher 
and Usher trading as Coolshade, Respondent. 

Order. 
HAVING heard the Applicant esparte, the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, and by consent, hereby 
orders — 

That the Application, being an Application for 
the production of documents in application No. 201 
of 1987, be dismissed. 

Dated at Perth this 8th day of May 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 511 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of time 
in which an answering statement to application No. 
510 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by Bamboo Creek 
Management Pty Ltd as Manager for Bamboo Creek 
Joint Venture in accordance with the Industrial Relations 
Act 1979; and whereas the application was heard ex parte 
before me, I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 511 of 1987, its accompanying 
statement and this Order on the Australian 
Workers' Union, West Australian Branch, 
Industrial Union of Workers. 

2. That the applicant shall forthwith serve upon 
the respondent Union a schedule specifying the 
termsof the order requested by it. 

3. That an answer in Application No. 510 of 1987 
be filed in the Commission by 3.00 p.m. on the 14th 
day of May 1987 and a copy thereof be served on the 
applicant by 4.00 p.m. on the 14th day of May 1987. 

Dated at Perth this 14th day of May 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Dated at Perth this 24th day of April 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 585 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of time 
in which an answering statement to application No. 
584 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch in accordance with the 
Industrial Relations Act 1979; and whereas the 
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application was heard ex parte before me, I, the 
undersigned Commissioner pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 585 of 1987, its accompanying 
statement and this order on the State Energy 
Commission of Western Australia, respondent, 
with respect to the claim in matter No. 584 of 1987. 

2. That an answer to the claim in matter No. 584 of 
1987 filed with the Commission on the 27th day of May 
1987, shall be lodged with the Commission and a copy 
thereof served on the applicant within seven days from 
the date upon which the documents mentioned in 1 above 
are served on the State Energy Commission of Western 
Australia. 

Dated at Perth this 3rd day of June 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

No. 594 of 1987. 

Between in the matter of the Industrial Relations Act 
1979, and in the matter of an application for a 

reduction of time in which an answering statement 
to application No. 593 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the Swan 
Brewery Co Ltd in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me, I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission, pursuant to the powers 
conferred on me under the Industrial Relations Act 1979, 
do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 594 of 1987, its accompanying 
statement and this Order on the Breweries and 
Bottleyards Employees Industrial Union of 
Workers of Western Australia. 

2. That the applicant shall forthwith serve upon 
the respondent Union a schedule specifying the 
terms on the order requested by it. 

3. That an answer in Application No. 593 of 1987 
be filed in the Commission by 3.00 p.m. on 2 June 
1987 and a copy thereof be served on the applicant 
by 4.00 p.m. on 2 June 1987. 

Dated at Perth this 28th day of March 1987. 

J.F. GREGOR, 
[L.S.] Commissioner. 

PUBLIC SERVICE — Reclassification appeals — 

Appeal 
No. Name Item No. Decision 

PSA 891/85 Ms J.E. KUHN P063903 Withdrawn 
PSA 902/85 Steven John BURGESS P084750 Withdrawn 
PSA 905/85 Cheryl Enid JOHNSTON P047521 Withdrawn 
PSA 924/85 Joan HARRIS P062339(0215) Withdrawn 
PSA 935/85 Norman ORR PI60477 Withdrawn 
PSA 950/85 Mr G.J. FERGUSON P056406 Withdrawn 
PSA 973/85 Peter Francis CAMPAGNA 102660 Withdrawn 
PSA 27/86 Richard John WILLIAMS PI66376 Withdrawn 
PSA 44/86 Matthew (Max) David VISKOVICH 092230 Withdrawn 
PSA 43/87 Brian John HARVEY-LAYNG 140673 Withdrawn 
PSA 190/87 Arthur Thomas STAPLETON 142645 Withdrawn 
PSA 880/85 T.J. FARRANT 039676 Withdrawn by leave. 
PSA 881/85 Patricia E. MULLER 032256 Withdrawn by leave. 
PSA 883/85 Terillee KEEHNER 030363 Withdrawn by leave. 
PSA 886/85 Susan LAING 178962 Withdrawn by leave. 
PSA 897/85 William John TOOMATH 062182 Withdrawn by leave. 
PSA 899/85 Margaret CARR P032220 Withdrawn by leave. 
PSA 906/85 Vera FARR P032232 Withdrawn by leave. 
PSA 912/85 Ms S.V. MUDDLE P032293 Withdrawn by leave. 
PSA 918/85 Pauline Rae BALLANTINE PI 14637 Withdrawn by leave. 
PSA 922/85 Peter CRITCHLEY P064725 Withdrawn. 
PSA 923/85 Ernest George WRIGHTSON PI00705 Withdrawn. 
PSA 928/85 P. DEWHURST P153059 Withdrawn by leave. 
PSA 937/85 Mr D.K. FREEDMAN PI27140 Dismissed for want of 

prosecution. 
PSA 942/85 Mr L. DODDEMEAD 210110 Withdrawn by leave. 
PSA 943/85 Mr D. McCLURE 210134 Withdrawn by leave. 
PSA 944/85 Mr S. NORMAN 210146 Withdrawn by leave. 
PSA 946/85 Mr T. KINNAIRD PI74075 Withdrawn by leave. 
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Appeal 
No. 

PSA 947/85 

PSA 948/85 

PSA 951/85 
PSA 956/85 
PSA 959/85 
PSA 964/85 
PSA 967/85 
PSA 969/85 
PSA 970/85 
PSA 979/85 
PSA 981/85 
PSA 03/86 
PSA 23/86 
PSA 24/86 
PSA 28/86 
PSA 50/87 
PSA 219/87 
PSA 220/87 
PSA 221/87 

Ms C. HOLLINGWORTH 

Ms A. BATTEN 

John Leslie MANNING 
The Civil Service Association 
Mr J.H. MURCH 
Mr I. MAHLER 
Mr J.H. PATTERSON 
Michael J. ADLAM 
David Alexander THOMSON 
Elizabeth Lorraine HIGGINS 
Steward Ross DARBY 
Kerry DAL WOOD 
M.G. WILLS 
Michael Jerrard POKUCINSKI 
Robert John McLELLAN 
Geoffrey Alan Taylor 
Andre Akbar SYED 
Thomas Harrison Cairnes 
Kevan James McGILL 

Item No. 

PO 70336 

PO 70329 

PO 56959 
P0230870 
PO 78529 
PO 13419 
156047 
153114 
P 154260 
6290 (PO 23152) 
PO 99508 
032311 
038 006569 
PI00602 
P191784 
0023620 
202319 
202332 
202320 

Decision 

Dismissed for want of 
prosecution. 

Dismissed for want of 
prosecution. 

Withdrawn. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn. 
Withdrawn. 
Withdrawn by leave. 
Withdrawn. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn by leave. 
Withdrawn by leave. 

Effective 
Date* 

! With effect from the beginning of the first pay period commencing on or after the Effective Date. 

SCHOOL TEACHERS 
TRIBUNAL — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T8 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Before the Commission Constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 6th day of February 1987. 

Mr R.L. LeMiere (of Counsel) on behalf of the 
Applicant. 

Mr R.E. Cock (of Counsel) on behalf of the 
Respondent. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal. By this application the applicant seeks an 
Order that: 

1. The findings and decision of the Director 
General be set aside. 

2. The Director General be instructed to have the 
letter dated 14 May 1986 removed from Mr . . .'s 
personal file and the said letter destroyed. 

That Order is sought on the fact that: 
A member of the organisation, Mr . . . was 

recently charged with misconduct under section 7C 
of the Education Act. At the conclusion of the 

inquiry, in a letter dated 14 May 1986 the Director 
General did not impose any of the punishments 
available to him under section 7C (12) but cautioned 
Mr ... as to his behaviour. 

The grounds upon which the application is made are: 
(1) The inquiry was conducted in breach of 

regulation 135. 
(2) The inquiry was conducted in breach of the 

rules of natural justice. 
(3) The decision and findings were not based on 

any or any sufficient evidence. 
(Schedule accompanying application.) 

By the consent of the parties and the leave of the 
Tribunal we initially heard the submissions of the 
respondent that the Tribunal does not have jurisdiction 
to entertain the application and the applicant's response 
in opposition to those submissions. 

At the conclusion of those arguments we reserved our 
decision. 

The applicant briefly indicated that the Tribunal does 
have jurisdiction to hear and determine the application 
under section 78 (1) (a) (ii) of the Industrial Relations Act 
1979. 

That provision is in the following terms: 
78 (1) Subject to Division 3 of Part II, the 

Tribunal has exclusive jurisdiction 
(a) to enquire into and deal with 

(i) ... 
(ii) any matter concerning the interpre- 

tation or application of any Act or 
regulation governing the service of 
a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation. 
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In opening its submissions the respondent entered 
Exhibit 1, a report dated the 12th day of May 1986 from 
the Assistant Director of Schools to the Director General 
of Education "following an informal inquiry regarding 
allegations that Mr . . a teacher at the . . . School, had 
touched girls in an improper manner" to provide a 
background to the matter before us. 

Additionally it entered Exhibits 2 and 3 to demonstrate 
the results of that report and hence the reason for the 
application now before us. 

In short those results were that the teacher in question 
was suspended from teaching duties prior to the date of 
the informal inquiry held on the 9th day of May 1986, 
and reinstated in his usual calling on the 12th day of May 
1986 effective on and from the 13th day of May 1986. 

He was written to by the Director General of 
Education and advised to that effect by letter dated the 
14th day of May 1986. 

In part that letter explained that having considered the 
report, the Director General did not intend to take any 
further action against the teacher pursuant to section 7C 
of the Education Act 1928 and counselled the teacher to 
examine his methods of class motivation and control and 
that he should refrain from excessive physical contact 
with pupils and use alternative approaches to gain the 
interest and respect of the children in his classes (see 
Exhibit 3). 

The respondent took us to various sections of the Act, 
to analyse and identify every "particular head of 
jurisdiction of the Tribunal". 

Firstly the respondent referred to section 78 and 
paragraph (a) of the first subsection thereof. That reads 
as follows: 

Jurisdiction of Tribunal 
78 (1) Subject to Division 3 of Part II, the 

Tribunal has exclusive jurisdiction: 
(a) to enquire into and deal with: 

| (i) any industrial matter relating to a 
teacher, a group of teachers or 
teachers generally; and 

(ii) any matter concerning the inter- 
pretation or application of any Act 
or regulation governing the service 
of a teacher, a group of teachers or 
teachers generally or concerning 
any inequity arising out of the 
application of any such Act or 
regulation. 

In relation to placitum (i) of paragraph (a) the 
respondent submitted quite properly that regard had to 
be had to section 7 of the Act and the definition therein 
of "industrial matter" in relation to a person who is a 
teacher as defined in section 73A of the Act and who is 
employed under the Education Act 1928 and so far as it is 
relevant to these proceedings the exclusion in paragraph 
(g) which reads: 

but does not include any matter regulated under 
conditions of employment prescribed by or under 
the Education Act 1928 unless an organisation of 
employees and an employer agree that it is desirable 
for the matter to be dealt with as if it were an 
industrial matter and the Commission constituted 
by the Government School Teachers Tribunal 
established under Division 1 of Part IIA is of the 
opinion that the objects of this Act would be 
furthered if the matter were dealt with as if it were 
an industrial matter. 

(Our emphasis.) 
The respondent observed that by virtue of that inter- 

pretation the Tribunal's jurisdiction was more limited 
than the jurisdiction of the Commission and it was 
prohibited from dealing with any matter regulated under 
the conditions of employment prescribed by or under the 
Education Act 1928. 

We note that by virtue of the Interpretation Act 1984, 
section 47, subsection (1), a reference in a written law to a 
written law shall be construed so as to include a reference 
to any subsidiary legislation made under that written law, 
such as regulations and in this case the Education Act 
Regulations 1960. 

Decisions made by the Tribunal under section 78 (1) (a) 
are subject to appeal to a Full Bench of the Commission 
pursuant to section 49 of the Act by reference to section 
SOB (2) (b) of the Act. 

The Tribunal has exclusive jurisdiction under section 
78 (1) (b) to hear three categories of appeals by teachers 
and pertinent to these proceedings category (iii) namely: 

(iii) an appeal by a teacher against any punishment 
for alleged misconduct imposed on him under 
the Education Act 1928 other than a punish- 
ment that is a reprimand or a fine that does not 
exceed $50.00. 

[By virtue of section SOB (2) (b) of the Act an appeal 
does not lie to a Full Bench of the Commission against a 
decision of the Tribunal on such matters.] 

Accordingly the respondent submitted that the 
Tribunal has no jurisdiction to entertain an appeal 
against a punishment for alleged misconduct which is a 
reprimand or a fine of $50.00 or less. 

In the instant case the respondent submitted that the 
teacher had not been reprimanded but even if its letter 
(Exhibit 3) was construed as such by straining its clear 
language it was still a matter beyond appeal by the 
teacher. 

From those submissions the respondent emphasised 
that the Parliament had clearly gone to great pains to 
delineate the jurisdiction of the Commission and the 
Commission constituted by the Tribunal, generally and 
particularly to the extent that 
* Matters regulated under conditions of employment 

prescribed by or under the Education Act (in the 
absence of the parties consent to the contrary) were 
not within the jurisdiction of the Tribunal — section 
78 (1) (a) (i) 

* Appeals by teachers in any of the three categories 
prescribed in section 78 (1) (b) were within the 
Tribunal's jurisdiction and no other 

* Any punishment imposed on a teacher under the 
Education Act 1928 for alleged misconduct which 
was a reprimand or a fine of $50.00 or less (trivial or 
minor matters) was not a matter within the juris- 
diction of the Tribunal. 

The respondent then analysed the remaining explicit 
jurisdiction conferred upon the Tribunal under section 
78 (1) (a) (ii) and which reads: 

78 (1) (a) to enquire into and deal with: 
(ii) any matter concerning the interpretation 

or application of any Act or regulation 
governing the service of a teacher, or 
group of teachers or teachers generally or 
concerning any inequity arising out of the 
application of any such Act or regulation. 

The respondent in essence submitted that this 
provision was not to be read in such a way as to provide a 
means of access to the Tribunal which was otherwise 
proscribed. 

Leaving aside the reference to the second alternative in 
that provision relating to "any inequity" because there 
would not be jurisdiction unless the Tribunal had juris- 
diction to deal with "the interpretation or application of 
any Act or regulation", the respondent submitted that 
there was no difficulty with the power of the Tribunal to 
declare the true interpretation of any Act or regulation 
governing the service of teachers (in the same way as the 
Commission has the power to declare the true 
interpretation of an award under section 46 of the Act) or 
for the Tribunal to decide whether any Act or regulation 
applies or does not apply to teachers but those powers do 
not entitle or allow the Tribunal to enquire into and deal 
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with how someone else handles or interprets the 
provisions of an Act or Regulation — or put another way 
"application" means "does it apply?" and not "the 
manner in which it has been applied" and in the 
respondent's submission the Order sought by the 
applicant could not be made by the Tribunal under 
section 78 (1) (a) (ii) of the Act. 

As the Tribunal thus lacked jurisdiction to entertain 
the application under any of its enabling powers it should 
dismiss the application, the respondent submitted. 

In support of its application the applicant 
forshadowed that if the matter was to proceed beyond 
the matters to be initially raised on jurisdiction it would 
seek to expand upon the application as filed to set out in 
greater detail the grounds on which it claims the decision 
made by the Director General of Education is invalid and 
briefly explained why that action was necessary in its 
view. 

Upon the respondent's arguments it submitted that its 
application, is concerned with the application of 
regulation 135 of the Education Act Regulations 1960 
and fits the narrow limits of the respondent's arguments 
on section 78 (1) (a) (ii) of the Act in that the first 
question to be determined is did the regulation apply to 
the teacher in question? That question it submitted, as 
did the respondent, was within the Tribunals 
jurisdiction. 

The second question the respondent says is how was 
the regulation applied? On this question it argues that the 
respondent has read down that section of the Act in 
concluding that such a question is beyond the Tribunal's 
jurisdiction. 

It submitted that the introductory words "to enquire 
into and deal with any matter concerning the application 
of any Act or regulation" inherently involves in legal 
terms and practice the examination of the whole 
substratum of facts giving rise to the application. 

The application the applicant told us relates to or is 
concerned with the interpretation or application of 
section 7C of the Education Act and regulation 135 of 
the Education Act Regulations 1960 and the "matter" is 
the procedures followed under section 7C, the complaint 
made under regulation 135 and the decision taken by the 
Director General of Education as a result thereof. 

The applicant submitted that it was a most unreal 
proposition for the respondent to suggest that the 
Tribunal could enquire into and deal with whether or not 
certain Acts or Regulations apply to teachers but that it 
could not enquire into or deal with the factual back- 
ground thereof or decisions made thereon. 

It suggested that the matter before the Tribunal was 
analogous to matters before courts of law and which 
required that the particular facts in dispute had to be 
considered in a determination of jurisdictiohal or 
constitutional questions. 

To highlight the nature of the proceedings the 
applicant then submitted that as the "punishment" 
imposed on the teacher in question was a reprimand or 
less and did not involve a fine the teacher could not 
appeal against the merit of that decision taken by the 
Director General of Education pursuant to section 78 (1) 
(b) (iii) of the Act but that these proceedings were not 
directed to such a result. 

The purpose of the application was to correct and 
quash the procedure by which that decision was arrived 
at and that involved the claim that the Director General 
had not observed the provisions of section 7C of the 
Education Act 1928 and regulation 135 of the Education 
Act Regulations 1960 and such a matter is properly 
brought within section 78 (1) (a) (ii) of the Act. 

In reply the respondent argued that section 7C of the 
Education Act and regulation 135 of the Education Act 
Regulations 1960 had separate purposes — different 
methods of dealing with different things. The former was 
concerned with possible misconduct by a teacher and the 
latter with circumstances such as a complaint by a parent 

that a pupil has been incorrectly marked for an assign- 
ment or not allowed to participate in a particular school 
activity. 

Looking at the detail of regulation 135 of the 
Education Act Regulations 1960 the respondent argued 
that it could be the case that a complaint against a teacher 
by a parent of a pupil or some other person was of such a 
nature as to appear to the Director General that a teacher 
may be guilty of misconduct and invoke the provisions of 
section 7C of the Education Act. 

At that point the respondent acknowledged that there 
could be an inter relationship between section 7C of the 
Education Act and regulation 135 of the Education Act 
Regulations 1960. However, the respondent saw the two 
provisions as being alternatives and not the provision in 
one of a procedural process to be observed in the other. 

That is to say section 7C of the Education Act 1928 
provides for the complete process to be undertaken 
where it appears to the Director General that a teacher 
may be guilty of misconduct as defined in that section 
and regulation 135 of the Education Act Regulations 
1960 provides for a complete process upon the receipt of 
a complaint against a teacher by a parent of a pupil or 
some other person of a minor or trivial matter and those 
processes are quite different and separate. 

Our Views. 
The arguments put by Counsel for the parties have 

provided us with considerable assistance not only upon 
the instant issue but on the question of the Tribunal's 
jurisdiction generally. As we observed during the pro- 
ceedings we have been concerned from time to time 
about the proper construction of the various sections of 
the Act as they apply to the Commission constituted by 
the Government School Teachers Tribunal, and 
particularly section 78 (1) (a) (ii) of the Act. 

We find it convenient to deal firstly with the nature of 
the application before us. 

The notice of application says that the applicant seeks 
an "Order" from the Tribunal in certain terms which 
have been recited earlier in these reasons for decision. By 
the applicant's explanation that order is to issue pursuant 
to section 78 (1) (a) (ii) of the Act. It is not therefore on its 
face and by the applicant's submissions an appeal 
brought pursuant to section 78 (1) (b) (iii) of the Act 
against a punishment for alleged misconduct but again 
by virtue of the applicant's submissions an application to 
correct deficiencies in the application by the respondent 
of section 7C of the Education Act and regulation 135 of 
the regulations made thereunder. 

We have no difficulty or quarrel with the parties 
submissions that the "counselling" "admonition" or 
whatever description or label is attached to the Director 
General's letter of 14 May 1986 (Exhibit 3) to the teacher 
concerned does not constitute an appealable situation 
under section 78 (1) (b) (iii), being a reprimand or less 
and not involving any fine at all. 

The next step becomes to determine what that letter 
and its preceding circumstances do constitute for the 
purpose of the Act. The opposing viewpoints are clear, 
the applicant contending that the processes undertaken 
by the Director General, were concerned with a 
"complaint" and the respondent that a question of 
possible misconduct appeared to have arisen. 

Which contention is correct is a question of fact and in 
which manner it should be dealt with by the respondent 
goes to a consideration of the Act, the Education Act 
1928 and its regulations. 

Exhibits 2 and 3 leave us in no doubt that the Director 
General in investigating the circumstances brought to his 
attention relating to the teacher, was exercising the 
powers conferred on him by section 7C of the Education 
Act. 
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The teacher was suspended pursuant to subsection (5) 
of section 7C of that Act (Exhibit 2) and that subsection 
provides: 

(5) Where — 
(a) an enquiry is being held under subsection 

(3) of this section; or 
(b) a teacher has been charged with an offence 

against any other Act and it appears to the 
Director General that if the teacher is con- 
victed of the charge the offence may be 
such as to constitute misconduct by the 
teacher, 

the Director General may suspend the teacher from 
duty. 

(Our Emphasis.) 
That suspension was lifted (Exhibit 3) pursuant to sub- 

section (9) of section 7C and in the light of the result of 
the inquiry made by the Director General presumably 
subsection (6), (7) or (10) was applied. 

Those subsections relate to the non-payment or 
payment of salary during the period of suspension. 

The power for the Director General of Education to so 
Act arises from the following provisions of section 7C of 
the Education Act 1928: 

(3) Where it appears to the Director General that 
a teacher may be guilty of misconduct the Director 
General shall cause an inquiry to be held by an 
authorised person. 

(4) It is not necessary for an inquiry under 
subsection (3) of this section to be formal but the 
teacher shall be informed of the nature of the alleged 
misconduct and be given an opportunity of furnish- 
ing an explanation in relation thereto. 

(Our emphasis.) 
The Director General of Education did cause an 

inquiry to be held pursuant to those provisions and in the 
result concluded not to take any further action against 
the teacher, lifted the suspension and offered advice as to 
a more appropriate style to be adopted by the teacher in 
the future towards his pupils. 

There is nothing before us which suggests that the 
Director General of Education acted in this matter other 
than in accordance with the relevant provision of section 
7C of the Education Act. 

The applicant's submissions that the provisions of 
regulation 135 of the Education Act Regulations 1960 
were not complied with, we reject as we do not consider 
that the Director General of Education was dealing with 
a "Complaint" as envisaged by that regulation and thus 
was not obliged to pay any regard to that regulation. 

In our view, the respondent is correct in that the two 
processes provided for in section 7C of the Education 
Act and regulation 135 of the Education Act Regulations 
1960 are separate and distinct and either may be utilised 
by the Director General of Education depending on the 
nature of the information raised against the teacher. 

We take that view in light of the history of section 7C 
in the Education Act 1928 and which we have had cause 
to analyse in detail in matter No. TCR12 of 1986 (66 
WAIG p. 1874, the reasons for decision being as yet 
unreported). 

In essence that analysis disclosed that prior to the 
enactment of section 7C of the Education Act on the 4th 
day of December 1981, matters of alleged misconduct 
were provided for in regulation 134 of the Education Act 
Regulations 1960. 

Regulation 3 the index of those regulations states in 
Part IV — Teachers: 

Division 10 — Misconduct and Complaints — 
Regulations 134-136. 

(Regulation 134 was deleted from the Regulations 
in 1982 — see WAGG 19 March 1982 p. 947 after 
section 7C was inserted in the Education Act 1928 by 
amending Act No. 100 of 1981 on the 4th day of 
December 1981.) 

Regulation 134 read as follows: 
134. (1) A teacher who — 

(a) disobeys or disregards a lawful order made 
or given by or on behalf of the Director 
General; 

(b) fails to comply with or contravenes any of 
the provisions of the Act or these 
regulations; 

(c) is absent from school without leave; 
(d) wilfully makes a false entry in a return or 

register; 
(e) engages in disgraceful or improper 

conduct, whether during or connected 
with his employment and functions as a 
teacher or not; 

(f) is inefficient or incompetent and such 
inefficiency or incompetence appears to 
arise from causes within his own control. 

is guilty of misconduct and is liable to be dismissed. 
(2) Where it appears to the Director General that 

a teacher may be guilty of misconduct the Director 
General shall cause an inquiry to be held by an 
officer holding or acting in a position that is not less 
than the position of Superintendent. 

(3) It is not necessary for any inquiry under sub- 
regulation (2) of this regulation to be formal but the 
teacher shall be informed of the nature of the alleged 
misconduct and be given an opportunity of 
furnishing an explanation in relation thereto. 

(4) Where — 
(a) an inquiry is being held under sub- 

regulation (2) of this regulation; or 
(b) a teacher has been charged with an offence 

against any other Act and it appears to the 
Director General that if the teacher is con- 
victed of the charge the offence may be 
such as to constitute misconduct by the 
teacher. 

the Director General may suspend the teacher from 
duty. 

(5) . . . 
(6) . . . 
(7) . . . 

(Our Emphasis.) (WAGG 17 August 1979 p. 2522.) 
Regulation 135 read and still reads in subregulation 

(1): 
(1) (a) Where a complaint is made against a teacher 
by a parent of a pupil or by some other person, the 
Director General shall cause a copy of the complaint 
as so made to be referred to the teacher for his 
remarks. 

(b) After receipt of the teacher's remarks, the 
Director General shall, if he considers the complaint 
worthy of investigation, inform the complainant 
that an investigation of the complaint will be made 
upon receipt by the Director General of the 
complaint in writing on a departmental form and 
signed by the complainant before a Justice of the 
Peace and that upon the application of the 
complainant the appropriate departmental form 
shall be supplied to him. 

(c) If the complaint so signed differs in substance 
from the original complaint referred to in paragraph 
(a) of this subregulation no further action shall be 
taken by the Director General and the complainant 
shall be informed accordingly; but if the complaint 
so signed does not differ in substance from the 
original complaint, the Director General may cause 
an inquiry to be held, and notice of that inquiry shall 
be given to the teacher against whom the complaint 
was made, and to the complainant, at least a week 
before the date fixed for the inquiry. 

(2) . . . 
(3) . . . 

(Our emphasis.) (WAGG 29/6/61 p. 2065.) 
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Regulation 136 read and still reads as follows: 
136 An inquiry shall be confined only to matters 

relevant to the complaint notice of which shall be 
given to the teacher against whom the complaint was 
made. 

It thus appears to us that when an information is laid 
before the Director General of Education relating to an 
alleged wrong action or improper conduct by a teacher he 
is required to make a preliminary decision on whether or 
not that information is to be investigated either as an 
alleged act of misconduct as defined and within the ambit 
of section 7C of the Education Act or a "mundane or 
minor matter" under regulation 135 of the Education 
Act Regulations 1960. 

Both those provisions confer a discretion upon the 
Director General of Education as to whether he 
"inquires" or not. 

We can envisage that an information initiated under 
regulation 135 may turn out to be of a more serious 
nature than it first appeared, causing the Director 
General of Education to change the nature of the 
investigation from under the provisions of that 
regulation to the provisions of section 7C of the 
Education Act and we see no difficulty with or 
impediment to, that course of action. 

Having expressed those views it follows that there is no 
substance in our view to the claim by the applicant that it 
can challenge a proceeding under section 7C of the 
Education Act 1928 by recourse to the procedures of 
regulation 135 of the Education Act Regulations 1960. 

It would also be quite wrong and improper for us to 
allow a different proceeding which could be said to be 
directed towards the same result as an appeal under 
section 78 (1) (b) (iii) of the Act, however grounded. 

Additionally we discern no power open to us to direct 
what letters may be forwarded by the Director General of 
Education to a teacher, the way they are to be written or 
where they shall or shall not be filed at the conclusion of 
any inquiry under section 7C of the Education Act. 

For those reasons alone and subject to what follows we 
would not take the application any further and determine 
it by an Order of Dismissal. 

We next deal with the submissions by the parties upon 
the other matters raised and which go to the Tribunal's 
jurisdiction under the Industrial Relations Act 1979 and 
that takes us to the construction to be placed upon 
section 78 (1) (a) (i) and (ii) of the Act, firstly: 

(a) to enquire into and deal with:— 
(i) any industrial matter relating to a teacher, 

a group of teachers or teachers generally; 
and 

We consider that the language of that provision is clear 
and unambiguous as what is or is not an industrial matter 
is clearly defined in section 7 of the Act. 

The prohibition in that definition is equally clear when 
it says: 

But does not include any matter regulated under 
conditions of employment prescribed under the 
Education Act 1928. 
(and we interpolate from our earlier conclusions 
that the reference to the Education Act 1928 
includes the Education Act Regulations 1960.) 

except by the consent of all the parties and the Tribunal. 
The respondent did not so consent in these 

proceedings. 
Section 28 of Part VII Regulations of the Education 

Act 1928 gives the Honourable Minister for Education 
the power to make regulations for all or any designated 
purposes. 

Subsection (1) (d) of that section covers: 
(d) The admission, training, examination 

certification, classification, appointment 
promotion, transfer, dismissal, resignation, leave of 
absence, discipline and duties of teachers. 

The Education Act Regulations 1960 provide for those 
sorts of things as an examination of those extensive 
Regulations reveals. 

To what then does section 78 (1) (a) (ii) relate when it 
says that the Tribunal has exclusive jurisdiction: 

(a) to enquire into and deal with 
(i) ... 
(ii) any matter concerning the interpretation 

or application of any Act or Regulation 
governing the service of a teacher, a group 
of teachers or teachers generally or 
concerning an inequity arising out of the 
application of any such Act or Regulation. 

(Our Emphasis.) 
The questions which come to our minds are firstly is it 

a qualification or proviso to section 78 (1) (a) (i) of the 
Act? On the wording of the Act it clearly is not. 

Secondly is it to be read as "any other matter 
concerning . . ."? 
and again on the clear wording it should not be so read. 

Thirdly is it an enabling provision to cater for the 
situation when the parties and the Tribunal agree under 
the definition of Industrial Matter in section 7 (8) of the 
Act that a condition of service regulated under the 
Education Act 1928 (or its regulations) shall be dealt with 
by the Tribuna;? We do not think so because the 
provisions of that definition so entitles the Tribunal and 
a further provision would be unnecessary and repetitive. 

Finally is it to be read as suggested by the respondent 
as an interpreting power and a power to determine 
whether any particular Act or regulation applies to a 
teacher? 

It seems to us that this provision in its first alternative 
is saying that the Tribunal may: 
* interpret any Act or Regulation governing the 

service of a teacher and declare the true meaning of 
such Act or interpretation. 

* determine whether or not the provisions of any Act 
or Regulation governing the service of a teacher do 
in fact apply to a teacher, teachers or a group of 
teachers. 

* determine whether or not the provisions of any Act 
or regulation governing the service of teacher has 
been correctly applied in the sense of whether or not 
the prescribed processes have been followed. 

and the results the exercise of those powers will be either 
a declaration of the true meaning of an Act or Regulation 
or a declaration that a particular Act or regulation does 
or does not apply to a teacher or a finding that prescribed 
processes have been observed or not and in the latter case 
the further result would be that the process may need to 
be redone in whole or in part. 

The second alternative contained in section 78 (1) (a) 
(ii) is as follows 

any matter concerning any inequity arising out of 
the application of any such Act or regulation 

Inequity ordinarily means "unfairness" and thus this 
alternative could be read as "concerning any unfairness 
arising out of the application of any such Act or 
regulation" entailing an examination of the result of the 
application of any Act or regulation to a teacher and 
testing that result for unfairness. 

That power we view as being quite specific but to what 
Acts does it refer? 

The question springs to mind — are the words "any 
Act or regulation" governing the service of a teacher to 
be read literally or are they to be taken as meaning Acts 
and/or regulations other than the Education Act 1928 
and its regulations and which the Tribunal is proscribed 
from dealing with in the definition of "Industrial 
Matter" in the absence of the consent of the parties? 

We pose that question because if it was intended that 
the Tribunal is not to enquire into and deal with "any 
matter regulated under the conditions of employment 
prescribed by or under the Education Act 1928" except 
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by the consent of the parties and the Tribunal, section 78 
(1) (a) (ii) read literally contradicts or overrides that 
specific provision. 

Such a result seems to us to be illogical and not 
intended and we do not read it as such. 

The other question that arises is what Acts or 
Regulations are there which govern the service of a 
teacher apart from the Education Act 1928 and its 
regulations? And is there any significance in the use of 
section 7 of the Act of the words "any matter regulated 
under conditions of employment prescribed by or under 
the Education Act 1928" and the words used in section 
78 (1) (a) (ii)' 'any Act or regulation governing the service 
of a teacher". 

The authorities suggest that "any is a word which 
excludes limitation or qualifications" . . . "but its 
generality may be restricted by the subject matter or the 
context" (Stroud's Judicial Dictionary of Words and 
Phrases — Fourth Edition — Volume 1 pp. 145 and 146). 

In the matter of the Victorian Chamber of Manufac- 
turers and Others and the Commonwealth and Others on 
the 13th day of August 1943 the High Court of Australia 
said inter alia: 

The authorities to which Mr Ham referred, Liddy 
v. Kennedy (2), Isle of Wight Railway Co v. 
Tahourdin (3), and other authorities cited in 
Stroud's Judicial Dictionary, 2nd ed and 
supplement, under the word "any", show that 
"any" is a word which ordinarily excludes 
limitation or qualification and which should be 
given as wide a construction as possible. "Any 
goods" therefore includes all goods except where 
this wide construction is limited by the subject 
matter and context of a particular statute [Attorney 
General v. Brown (4) (reversed by consent in conse- 
quence of the Indemnity Act 1920: se (5)] — See also 
Hall v. Jones (6). (This court refused special leave to 
appeal from this decision.) In the present case there 
is no indication in the subject matter or context of 
the Regulations to limit or qualify the ordinary wide 
construction of the word. 

Within the context of the Industrial Relations Act 1979 
and its subject matter it seems to us that section 78 (1) (a) 
(ii) is an expansion of the Tribunal's powers beyond its 
powers on "industrial matters' as defined and the powers 
of the Commission conferred on it under section SOB to 
exercise the jurisdiction conferred on the Commission 
constituted by the Commissioner by Division 2 — 
General Jurisdiction and Powers of the Commission to 
deal with instruments (Acts or Regulations) which are 
not made under the Act as are awards or industrial 
agreements but by some source external to the Commis- 
sion and which "govern the services of a teacher", the 
Education Act 1928 and its regulations excluded, except 
by the consent of the parties. 

In other words it gives to the Tribunal powers over all 
"things" governing the services of a teacher erected by 
Acts or regulations and not just those "things" to which 
the Commission is limited, namely industrial relations 
matters. 

To that extent in our view section 78 (a) (1) (ii) is a form 
of enabling provision saying to the Tribunal you may 
enquire into and deal with industrial matters as defined 
and in addition the provisions of any act or regulations 
which may exist now or in the future governing the 
service of a teacher subject to the proscription as to the 
Education Act 1928 and its regulations as contained in 
the definition of industrial matter in relation to a person 
who is a teacher as defined in section 73A of the Act. 

The words "under conditions of employment" in the 
interpretation of "industrial matter" in relation to a 
person who is a teacher as defined in section 73A of the 
Act and who is employed under the Education Act 1928 
could be read in a narrow sense of the colloquial use of 
them in the industrial relations arena namely, annual 
leave, sick leave, hours of work and the like. 

The Law Book Company Limited "Industrial 
Information Digest, Volume I" under the heading of 
"Conditions of Employment" says — "see Contract of 
Employment. See also Awards (p. 192)". 

The reference to the contract of employment is self 
explanatory. 

Under the heading of awards is the introductory 
paragraph: 

A wards. An industrial award is the instrument by 
which an industrial tribunal prescribes the 
conditions regulating the work of employees in the 
particular craft, industry or occupation to which the 
award relates. 
(My emphasis.) (p. 87) 

The "index" to the Education Act 1960 states that 
such regulations deal with as they relate to teachers, as 
follows: 

Part IV — Teachers. 
Division 1 — Admission and Appointment — 
Regulations 56-68 
Division 2 — Transfer — Regulations 69-75 
Division 3 — Certification — Regulations 76-79 
Division 4 — Examination — Regulations 80-84 
Division 5 — Resignation and Retirement — 
Regulation 85-86 
Division 5A — Dismissal for Inefficiency — 
Regulation 86A 
Division 6 — Appointments and Promotion 

Section A — General Regulations 87-90 
Section B — Positions in Primary Schools for 
which Promotion Lists are Prepared — 
Regulations 91-100 
Section BA — Appointment as Deputy 
Principle of Class I Primary of Class I Junior 
Primary School — Regulation lOOA-lOOE 
Section C — Advertised Vacancies — 
Regulations 101-102 
Section D — Principals and Deputy Principals 
of Senior Colleges and Secondary Schools — 
Regulations 102A-102DC 
Section E (Deleted by GG 8/880 p. 2692) 
Section F — Appointment to special Positions 
— Regulations 102I-102M 
Division 7 — Quarters and Accommodation — 
Regulations 103-106 
Division 8 — Salaries and Teaching Allowances 
— Regulations 109-114 
Division 9 — Leave — Regulation 115-133 
Division 10 — Misconduct and Complaints — 
Regulations 134-136 
Division 11 — Other Conditions of Service — 
Regulations 137-139 

We adopt the dicta of McTiernan J in the matter of 
Commissioner for Railways v. McCulloch (1946) ALR p. 
414 at p. 422 and which reads: 

. . . and that the employer shall then make 
available to him employment in the occupation in 
which he was employed prior to his war service' 'and 
under conditions no less favourable to him" than 
those applicable if he had remained in the employ- 
ment. "The word according to its ordinary 
meaning, is capable of including such matters as 
grade, rank and standing in the employment. 
Having regard to the purposes of the Act, I think the 
word should not be narrowed in construction to 
refer only to such matters as remuneration, hours of 
employment and holidays, but should be given the 
widest application that the ordinary meaning of the 
word allows. 

and thus in our view the words "conditions of employ- 
ment" include all of those matters which impinge upon 
the employment of a teacher including matters of 
discipline and accordingly we read that phrase as 
embracing all of the matters contained in the Education 
Act Regulations 1960 and pertinently those contained in 
Part IV Teachers, regulations 58 to 139 both inclusive. 
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Having regard to the manner in which the exclusion to 
the interpretation in the Act of "Industrial Matter" in 
relation to teachers, is introduced namely "but does not 
include any matter regulated under conditions of 
employment prescribed by or under the Education Act 
1928" it may be the case that it was intended by the 
Parliament that the Tribunal was not to regulate or 
legislate upon, any such conditions of employment in the 
sense of varying, cancelling or replacing such matters but 
the words do not say that, they completely exclude 
particular subject matters from the jurisdiction of the 
Tribunal (except in the circumstances recited therein — 
namely by the agreement of the parties and the 
Tribunal). 

If our construction of the Act is correct it may be the 
case that there is a defect in that legislation if it was the 
intention of the Parliament that the Tribunal was to have 
jurisdiction over matters of disagreement whatever they 
may be, application, interpretation or results therefrom, 
between the parties without the consent of those parties 
and the Tribunal, arising from the application of the 
Education Act 1928 or the regulations made thereunder 
and that defect needs attention. 

For all of the reasons we have expressed in these 
reasons for decision this application is formally deter- 
mined by an Order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T8 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Mr R.L. Le Miere (of Counsel) on 
behalf of the applicant and Mr R.E. Cock (of Counsel) 
on behalf of the respondent, the Commission constituted 
by the Government School Teachers Tribunal pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders: 

That the application be dismissed. 

Dated at Perth this 6th day of February 1987. 
By the Government School Teachers Tribunal. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, Chairman. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TCR3 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant and the 
Honourable Minister for Education, Respondent. 

Before the Commission Constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman), 
Mr D.G. Powell (Member), 

and Dr K.W. Evans (Member). 
The 11th day of December 1986. 

Mr W.S. Latter on behalf of the claimant. 
Mrs J. Harris on behalf of the respondent. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal. 

The following matter of disagreement between the 
parties had not been resolved by conciliation at a con- 
ference presided over by me pursuant to section 44 of the 
Industrial Relations Act 1979 on the 27th day of May 
1986. 

Regulations 103, 131 and 132 of the Education 
Act Regulations 1960 prescribe the conditions for 
Long Service Leave for employees employed in the 
calling of "teachers" and employed by the 
respondent. 

Regulation 132 deals with the credit towards and 
entitlement to Long Service Leave to which a 
Commonwealth or State Employee is entitled upon 
being appointed as such a teacher and whose 
appointment is continuous with his employment 
with a State instrumentality. 

Mr Mervyn Bond was appointed as a teacher on 
the 22nd day of December 1972 having been 
employed by the Western Australian Government 
Railways Commission from the 3rd day of April 
1945 until the 21st day of December 1972. 

Mr Bond commenced to accrue an entitlement 
with that Commission on attaining 18 years of age 
on the 22nd day of November 1946. He retired from 
the service of the Education Department on the 26th 
day of July 1985 aged 56 years. 

The claimant contends that the calculations made 
by the respondent on the amount of long service 
leave Mr Bond was entitled to upon his retirement 
are incorrect and that he should be paid a further 
amount equivalent to circa 2.7 weeks salary. 

The respondent denies that claim. 
The matter of disagreement between the parties, from 

the material before us, arose in the following way. 
Mr M. Bond (the employee) served an apprenticeship 

to a trade with the Western Australian Government 
Railways Commission ("Westrail") as from the 3rd day 
of April 1945. 

Under the relevant conditions of employment applic- 
able to him with that employer his service for the purpose 
of entitlements to long service leave commenced to 
accrue upon the occasion of his 18th birthday, the 22nd 
day of November 1946. [Industrial Agreement No. 35 of 
1930(10WAIGp. 324.] 

That agreement provided inter alia: 
1. All full-time wages workers in the Department 

who have served continuously for 10 or more years 
after attaining the age of 18 years will be entitled, 
subject to the following regulations, to three 
months' long service leave, to be granted at the 
convenience of the Department. 

2. They will be similarly entitled to a further 
period of three months' long service leave for 10 
years' continuous service in accordance with para- 
graph 4 hereof; and to a further period of three 
months for seven years' subsequent continuous 
service; and thereafter to a further period of three 
months' long service leave in respect of each seven 
years' subsequent continuous service. The words 
"continuous service" do not include the period 
during which a worker is on long service leave or any 
period exceeding two weeks a worker is absent 
without pay. A worker who has served continuously 
partly on the salaried staff and partly on the wages 
staff shall be treated as if the whole of his service had 
been served on the wages staff. 

(Our emphasis.) 
On the basis of that entitlement to long service leave as 

a wages employee of "Westrail", the employee pro- 
ceeded on three months' long service leave after com- 
pleting 10 years of continuous service on the 22nd day of 
November 1956. 

The employee commenced to accrue his next 
entitlement to long service leave from the 22nd day of 
February 1957 (the period of long service leave not being 
counted as service for the purposes of the long service 
leave provisions applicable to him). 

Thus after the completion of the next qualifying 
period of 10 years of continuous service on the 22nd day 
of February 1967 the employee proceeded again on long 
service leave for a period of three months. 
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The datum point for the commencement of the accrual 
of his next qualifying period, seven years of continuous 
service, for the reasons referred to above, commenced 
three months later on the 22nd day of May 1967. 

On the 21st day of December 1972 the employee 
terminated his contract of employment with "Westrail" 
to join the Technical Education Division of the Educa- 
tion Department (TAPE) as a "Lecturer Trades" as 
from the 22nd day of December 1972. 

At that time the employee for the purposes of the long 
service leave provisions applicable to him by virtue of his 
employment with "Westrail", had an accrued 
entitlement to five years and seven months towards the 
next complete qualifying period of seven years. 

Expressed in simple arithmetical terms that accrual 
was 

5 7/12 years 0f three months long service leave 
7 years 

or 
2.39 months of long service leave. 

To complete the qualifying period with "Westrail" the 
employee needed to serve a further period of one year 
and five months. 

As a teacher employed by the Education Department 
the employee is subject to the long service leave 
conditions as prescribed by the Education Act 
Regulations 1960. 

In the case where a person joins the Education 
Department as a teacher from a "State Instrumentality" 
those regulations provided in 1972 in regulation 132 that: 

132 (1) where a teacher is transferred to the 
Department from a position in a Western Australian 
Government Service carrying rights to long service 
leave, his accrued long service leave, if any, and 
accruing long service leave, if any, in that position, 
shall be counted towards his long service entitlement 
as a teacher. 

0Government Gazette of Western Australia 
19 March 1971 p. 855 subpage 44.) 

The entitlement to long service leave as a teacher in the 
employ of the Education Department was prescribed in 
those regulations as: 

130 (1) The Minister may grant a teacher on the 
permanent staff — 

(i) Who has 15 years' continuous service in 
the Department, long service leave for 26 
weeks on full pay; and 

(ii) Who has had 10 years' continuous service 
in the Department long service leave for 13 
weeks on full pay. 

(Government Gazette of Western Australia 
19 March 1971 p. 855 subpage 44.) 

No fine point is made by the parties of the word 
"transferred" (the respondent submitted that the 
employee was "seconded" between the 14th day of 
February 1972 and the 31st day of December 1972 and 
appointed to the Department as from the 1st day of 
January 1973) in regulation 132 (1) or the "Ministers 
discretion" under regulation 130 (1) for the purpose of 
these proceedings. 

The next step in the sequence of events occurred in 
1973 when by a letter dated 28 February 1973 the 
respondent advised the employee that he would become 
due for 13 weeks long service leave on the 21st day of 
December 1974 (that date was two years after the 
employee commenced employment with the respondent 
as a teacher), and there is no dispute between the parties 
as to that fact. 

To arrive at the date of the 21st day of December 1974 
as that upon which an entitlement arose for the employee 
to proceed on 13 weeks long service leave the claimant 
makes the following calculation as I interpret it working 
with a long service leave entitlement of three months (13 
weeks as it was in fact) after 10 years of continuous 
service. 
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Table "A". 
(1) Long Service Leave Accrued with Westrail 

(a) = 5 years and 7 months x 3 months 
7 years 

5 7/12x3 
7 

= 2.39 months 
(b) Service to qualify for long service leave with the 

respondent: 3 months long service leave — 2.39 
months = .61 months to be accrued at the rate 
of three months long service leave after 10 years 
continuous service 
ie 10 x .61 

3 
= 2.033 years of service 
(In rounded terms as the claimant expressed it 
three months - 2.4 months = .6 months 
ie 10 x .6 

3 
= two years of service) 

(c) If the calculation is done by reference to 13 
weeks of long service leave as provided in the 
Education Act Regulations 1960 the result is 
2.02 years of service. 

The respondent explained its method of calulcation as: 
Table "B" 

(1) (a) 13 weeks of long service leave is 91 calendar 
days (ie 13 x 7). 

That period of leave accrued over 10 years of 
continuous service entails the completion of 3 650 
calendar days of continuous service (ie 365 x 10). 

(b) Therefore one day of long service leave accrues 
with the completion of every 40 days of continuous 
service ie 

3 650 = 40 
91 

(2) In the case of a qualifying period for 13 weeks of 
long service leave being seven years the calculation 
becomes: 

(a) 13 weeks of long service leave is 91 calendar 
days (ie 13 x 7) 
That period of leave accrued over seven years 
of continuous service entails the completion of 
2 555 calendar days of continuous service (ie 
365 x 7) 

(b) Therefore one day of long service leave accrues 
with the completion of every 28 days of 
continuous service 
(ie 2 655) = 28 days 

91 
(3) In the case of the instant employee who had served 

five years and seven months towards his next qualifying 
period of seven years with "Westrail", his "accruing 
long service leave" to be carried forward with the 
respondent, as a teacher was: 

5 years and 7 months or 2038 days 
28 

= 73 days 
The difference between 73 days and 91 days (13 weeks 

of long service leave x 7) is 18 days. 
To accrue 18 days at the rate of 13 weeks long service 

leave after 10 years of continuous service requires a 
further (18 x 40) or 720 days of continuous service. 

720 days is two years less 10 days. 
Thus, it was, as previously mentioned, that the 

employee was informed by the respondent that he was 
next due for long service leave, in its employment on the 
21st day of December 1974, two years after he joined the 
services of the respondent and the claimant does not 
disagree with that date. 
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Up to this point of the recitation of the sequence of 
events there are no difficulties — they arise with the next 
step — the respondent's advices to the employee. 

That advice arises from the provisions of the 
Education Act Regulations 1960 previously recited in 
these reasons for decision and which provided: 

130 (1) The Minister may grant a teacher on the 
permanent staff: 

(i) who has 15 years continuous service in the 
Department, long service leave for 26 
weeks on full pay and 

(ii) who has 10 years continuous service in the 
Department, long service leave for 13 
weeks on full pay . . . 

The respondent explained that a teacher chose after 
completing 10 years of continuous service whether he or 
she would then proceed on long service leave or the 
teacher could wait until further years of service were 
completed and make the decision to take the 13 weeks 
long service leave after the 10 years qualifying period or 
the 26 weeks long service leave after 15 years. 

The employee in question was advised by the 
respondent that his 26 weeks of long service leave would 
be due on the 21st day of December 1979, five years after 
the date on which he became entitled to long service leave 
in December 1974 on the basis of 10 years continuous 
service. 

Later the respondent claimed an arithmetical error had 
been made and that the employee was not entitled to the 
26 weeks period of long service leave until the 17th day of 
December 1981. 

The arithmetic of that calculation is as follows: 
Table "C" 

(a) 26 weeks of long service leave is 182 calendar days 
(ie 26 x 7). 

(b) 15 years of continuous service is 5 475 calendar 
days (ie 15 x 365). 

(c) Thus long service leave under this entitlement 
accrues on the basis of one day for each 30 days of 
continuous service 

(ie 5 475 = 30 
182) 

(d) The employee in question had to his credit from 
our previous calculations (and that of the parties) on his 
incomplete seven years qualifying period with Westrail, 
73 days of long service leave. He thus had to accrue an 
additional 109 days of long service leave (ie 182 days — 
73 days) at the rate of one day for each 30 days of 
continuous service or 109x30 = 3 270 days or 8.96 years 
(eight years and 350 days) 

(ie 3 270) t0 qualify for 26 weeks of long 
365 

service leave with the respondent. 

Translating that to the date of commencement of 
accrual ie 21 December 1972, produces the date of com- 
pletion of the qualifying period for an entitlement of 26 
weeks of long service leave of 21 December 1981 less 15 
days or circa 6 December 1981 (the slight differences in 
arithmetic are of no moment). 

The employee acting upon the original advice 
conveyed to him by the respondent proceeded on 23 
weeks of long service leave from July 1981. 

The employee retired from the service of the 
respondent on the 26th day of July 1985, three years and 
seven months and some days after the date upon which 
his last period of long service leave accrued, on the basis 
of the calculations just referred to. 

In such case subregulation 131 (3) of the Education 
Act Regulations 1960 creates a payment for pro rata long 
service leave on the basis of the proportion of time served 
bears to 10 years of 13 weeks long service leave. 

This would be for this employee: 
3 7/12 x 365 = 1 308 days 
less 23 weeks taken (161 days) [Regulation 130 (7) (a) 
(ii)] 
= 1 147 days at the rate of one day of leave for each 
40 days of continuous service = 29 days or 4 1/7 
weeks. 

To that must be added three weeks not taken in 1981 
making a total entitlement of 6 4/7 weeks or 6.6 weeks. 

The employee was paid 5.7 weeks of long service leave 
upon retirement and a further L3 weeks later in 
correction of an error thus totalling'seven weeks. 

The claimant claims that the employee was entitled to a 
total payment of 9.7 weeks of long service and the short 
fall therefore is 2.7 weeks. In arriving at those figures the 
claimant submits that as the employee did not exercise his 
right to proceed on long service leave after he first 
became entitled to it as a teacher on 21 December 1974 
(when he became entitled to long service leave with the 
respondent in accordance with the calculations referred 
to in these reasons for decision Table "A") he was 
entitled after a further five years service to a period of 26 
weeks long service leave on the basis as provided in the 
regulation of "26 weeks long service leave after 15 years 
continuous service" namely 22 December 1979 and not 
circa 6 December 1981 (as set out in Table "B") and 
calculations for pro rata up to the time of his retirement 
on 26 July 1985 should be calculated from that datum 
point. 
ie (a) Long Service Leave accrued to 22 December 

1979 = 26 weeks. 
Leave taken in July 1981 = 23 weeks, leaving a 

credit of three weeks. 
(b) Period of Service from 22 December 1979 to 

26 July 1985 = five years and 31 weeks. 
Deducting the period of long service leave taken 

in 1981 ie 23 weeks leaves a residual period of service 
of five years and eight weeks towards the next 
qualifying period of 10 years. 

Therefore the pro rata payment due on 26 July 
1985 becomes 6.7 weeks 
ie 5 years 8 weeks x 13 weeks = 6.7 weeks 

10 years 
(c) To that period of 6.7 weeks is to be added the 

period of three weeks long service leave not taken 
and carried over from 1981. 

Adjustment = 9.7 weeks. 
Less the respondent's payment of seven weeks. 
Leaves a balance due of 2.7 weeks. 

The crux of the matter of disagreement becomes the 
manner in which the parties respectively construe the 
relevant provisions of the Education Act Regulations 
1960. 

At the time the employee joined the service of the 
respondent as a teacher the Regulations provided as 
follows: 

132 (1) Where a teacher is transferred to the 
Department from a position in a Western Australian 
Government service, carrying rights to long service 
leave, his accrued long service leave is any and 
accruing long service leave if any in that position, 
shall be counted towards his long service leave 
entitlements as a teacher. 

(WAGG 19 March 1971 p. 858 at subpage 46 
— Exhibit A) 

That regulation in our view poses no difficulty in 
construction. 

It says simply that the long service leave accruing to the 
employee in question with "Westrail" and being 2.39 
months of long service leave (in the claimant's calcula- 
tion — Table "A") for five years and seven months of 
continuous service or 73 days of long service leave (as 
calculated by the respondent — Table "B") shall be 
counted towards his entitlement to long service leave as a 
teacher. 
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That entitlement to long service leave arose from 
Regulation 130 and which prescribes two long service 
leave options for a teacher namely: 

either 
(a) to proceed on 26 weeks of long service leave 

after 15 years of continuous service 
or 

(b) to proceed on 13 weeks of long service leave 
after 10 years of continuous service. 

To calculate the employees long service leave credit 
upon his "transfer" or "secondment" or appointment 
as a teacher involves an arithmetical translation firstly of 
the nature of the credit towards the eventual entitlement 
under Regulation 130 namely: 

(a) 26 weeks of long service leave (182 calendar 
days) accruing long service leave with "Westrail" 
counted towards that entitlement ie 73 days leaves a 
balance of 109 days of long service leave to be 
accrued at the rate of 26 weeks after 15 years of 
continuous service and due on 21 December 1981 
(Table "C") 
or 

(b) An entitlement of 13 weeks of long service 
leave (91 calendar days) accruing long service leave 
with "Westrail" counted towards that entitlement 
ie 73 days leaves a balance of 18 days of long service 
leave to be accrued at the rate of 13 weeks of long 
service leave after 10 years of continuous service 
(Table "A" or Table "B") ie 21 December 1974. 

The difficulty between the parties is simply that the 
claimant does not treat those two entitlements as options 
for all purposes but as a separate and cumulative 
entitlements for some purposes. 

The claimant puts the proposition that having trans- 
lated the period of accrued long service leave with 
"Westrail" into time to be served with the respondent a 
point in time is established at which the employee is 
entitled to proceed on long service leave and that is done 
by taking firstly the point in time when an entitlement to 
13 weeks after 10 years of continuous service has been 
reached and it is agreed, as seen from these reasons for 
decision earlier on, that such a time was reached as the 
21st day of December 1974. 

The claimant's next step in its proposition is to say that 
the employee has thus at that point (21 December 1974) 
satisfied the first step of Regulation 130 and has in fact 
completed 10 years of continuous service with the 
respondent. 

Therefore, in five years time, the employee will have 
completed 15 years of continuous service with the 
employer and thus become entitled to 26 weeks of long 
service leave. This however is a misconception in our 
view of the long service leave provisions in question. 

We have said that the claimant treats the two options 
as cumulative for some purposes and concurrent for 
others, it does not suggest that the employee could have 
proceeded on 39 weeks of long service leave between 1974 
and 1979 or put another way, have accrued two periods 
of long service leave ie 13 weeks after 10 years and 26 
weeks after 15 years which would be the logical applica- 
tion of treating the two options for long service leave as 
separate distinct and cumulative. 

The acceptance of the claimant's proposition upon 
how to apply Regulation 132 as it existed at the time the 
employee joined the service of the respondent as a 
teacher involves a form of double counting in that whilst 
it agrees with the respondent's proposition to achieve the 
date upon which the employee became due for 13 weeks 
of long service leave after 10 years continuous service it 
chooses another method to arrive at the date upon which 
the employee is due for 26 weeks of long service leave 
after 15 years of continuous service and that in our view 
is contrary to the ordinary and unambiguous meaning of 
the regulation. 

A considerable amount of time was devoted by the 
applicant to a change effected to Regulation 132 in 1977 
and when it became (as it presently exists) the following 
so far as it is relevant to these proceedings. 

(2) (a) A Commonwealth or State employee is 
entitled to a credit towards an entitlement to long 
service leave under regulation 130, hereinafter 
referred to as a "long service leave credit", in 
respect of his service with a Commonwealth or State 
instrumentality, calculated according to the 
prescribed formula. 

(b) For the purposes of paragraph (a) of this 
subregulation, the prescribed formula is the 
formula: 

A = BxD 
C 

where 
A represents the long service leave credit, in days; 
B represents the period, in days, of continuous 

service with the instrumentality which — 
(i) ended on the date the employee left the 

service of the instrumentality; 
(ii) was, under the long service leave 

conditions of the instrumentality — 
(1) countable, as service towards entitle- 

ment to a period of long service leave; and 
(2) less than the period of service 

required to entitle an employee to a period 
of long service leave; and 

(iii) in respect of which the employee has not 
taken long service leave or received from 
the instrumentality any benefit in lieu of 
long service leave; 

C represents the period, in days, of continuous 
service with the instrumentality which, under the 
long service leave conditions of that instrumentality, 
would have entitled the employee to a period of long 
service leave had he remained in the employ of the 
instrumentality; and 

D represents the period, in days, of long service 
leave to which the employee would have been 
entitled under the long service leave conditions of 
the instrumentality had he completed the period of 
continuous service with the instrumentality 
represented by B. 

(WAGG — 25/2/77 pp. 615-616.) 
Applying that formula to the employee in question 

procudes: 
A = 5 years and 7 months x 91 

7 years 
5 7/12 x 365 x 91 

7 x 365 1 
67_ _91 
12 7 

= 73 days Long Service 
Leave Credit 

and 
(c) A Commonwealth or State employee credited 

with a long service leave credit shall be deemed to be 
entitled to long service leave under the provisions of 
regulation 130 on the day after he has completed the 
period of service from the date of his appointment 
as a teacher calculated according to the prescribed 
formula. 

(d) For the purposes of paragraph (c) of this 
subregulation, the prescribed formula is: 

(i) in respect of an entitlement to a period of 
long service leave of 13 weeks, the 
formula — 

E = (91 - A) x 40; and 
(ii) in respect of an entitlement to a period of 

long service leave of 26 weeks, the 
formula — 

E = (182-A) x 30 
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where 
E represents the period of service, in days, a 

Commonwealth or State employee must, complete, 
from the date of his appointment as a teacher, in 
order to be entitled to long service leave; and 

A represents, in days the employee's long service 
leave credit. 

(3) Where a State employee is entitled to a period 
of accrued long service leave, he shall be deemed to 
be entitled, as of the date of his appointment as a 
teacher, to that period of long service leave as long 
service under these regulations. 

(WAGG 25/2/77 — pp. 615-616) 
That provision using the results of the calculation 

made from subregulation (2) results as follows: 
(1) In respect of an entitlement to a period of long 

service leave of 13 weeks after 10 years of 
continuous service 
(91 x 73) x 40 = 720 days 

= two years less 10 days 
(2) In respect of an entitlement to a period of long 

service leave of 26 weeks after 15 years of 
continuous service 
(182 - 73) x 30 = 3270 days 

= nine years less 15 days 
Those calculations produce the same results as 

contained earlier in these reasons for decision in Tables 
"B" and "C" and we accept the respondent's 
explanation that the amendment of the Regulations in 
1977 merely "spelled out" in a precise formula the 
method it had applied to the Regulations as they existed 
in 1972. 

In so doing we reject the claimant's assertion that the 
1977 amendment of the Regulations introduced a new 
"formula" and which was applied in retrospect to the 
employee in question, contrary to law. 

For the reasons which we have expressed in these 
reasons for decision we conclude that the respondent 
correctly applied the long service leave provisions 
contained in the Education Act Regulations 1960 from 
time to time, to the employee in question and the claim 
made on his behalf by the claimant is determined by an 
Order of Dismissal. 

In so doing we are conscious of the fact that the 
Respondent's error in its original advices to the 
employees as to the due date of his second period of long 
service leave influenced the date upon which he took his 
retirement, and if it were not for that error he would have 
adjusted his retirement date so as to accrue additional 
payments for long service leave. 

In our view an equitable result will be achieved if the 
respondent acknowledged that situation and makes an 
additional payment to Mr Bond of 2.7 weeks salary. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. TCR 3 of 1986. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Claimant and the 
Honourable Minister for Education, Respondent. 

Order. 
HAVING heard Mr W.S. Latter on behalf of the 
claimant and Mrs J. Harris on behalf of the respondent, 
the Commission constituted by the Government School 
Teachers Tribunal pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders: 

That the claim herein be dismissed. 

Dated at Perth this 11th day of December 1986. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, Chairman. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T4 of 1985. 

Between the State School Teachers' Union of Western 
Australia (Incorporated), Applicant, and The 
Honourable Minister for Education, Respondent. 

Before the Commission constituted by the 
Government School Teachers Tribunal. 

Mr Commissioner G.J. Martin (Chairman). 
Mr D.G. Powell (Member). 
Dr K.W. Evans (Member). 

The 13th day of March 1987. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal: This application seeks to vary the 
"Government School Teacher' Salaries" Award (1981) 
by deleting the provisions in subclause (9) of Part 
V—Allowances and Additional Payments and inserting a 
new provision. 

Subclause (9) presently reads: 
9. Masters and mistresses in special Aboriginal 

schools and centres in special schools for mentally 
and/or physically handicapped children and in 
other special classes approved by the Director 
General — salary according to Column AB (four- 
years-trained teacher) or Column AS (other) of the 
Salary Scales. 

The application as filed sought to replace that 
provision in the following terms: 

9. Masters and mistresses in special Aboriginal 
schools and centres in special schools (sic) for 
mentally and/or physically handicapped children 
and in special classes — salary according to column 
AB (four-years-trained teacher) or Column AS 
(other) of the salary scales. 

It will be noted that the basic difference between those 
two provisions is the exclusion in the latter of the 
discretion of the Director General of Education to 
approve "other special classes" as being subject to the 
"additional payments" prescribed in the subclause, thus 
applying those "additional payments" to Masters and 
Mistresses teaching in all "special classes". 

The variation so sought was made on the following 
grounds: 

The current provision provides for teachers in 
special classes approved by the Director General to 
receive the allowance provided but the Director 
General does not give approval. Therefore, no-one 
teaching in special class receives an allowance. 

There have been significant and wide-ranging 
changes in Education Support (Special Education) 
teaching and the transfer of children from support 
schools to classes in ordinary schools, consequently 
the allowances should apply across the board to 
teachers in the Education Support System. 

[Schedule "B" accompanying the application], 
[Our Emphasis]. 

The matter first came for hearing before the Tribunal 
on 4 June 1986. 
The applicant explained that the phrases "special 
schools" and "special classes" as contained in the 
subclause had been replaced over the years by the phrases 
"education support schools" and "education support 
units" respectively. 

As more "handicapped students" are being integrated 
by Government policy into "normal schools" as distinct 
from attending education support schools the anomaly 
has arisen whereby a teacher teaching students with a 
degree of handicap in a latter school and receiving the 
allowance prescribed in the subclause, could be 
transferred to an education support unit to teach 
students with the same degree of handicap but not be 
paid the allowance. 
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The applicant's first witness was the Principal of the 
Yokine Language Development Centre (an education 
support centre). This centre is one of four in the 
Metropolitan Area catering for communication for 
handicapped children. 

It has a capacity for thirty children with 24 occupants 
presently. 

Three teachers are employed at this centre, two aides 
and part time attendance by a clerical and a specialist 
person. 

The subclause allowance is paid to the teacher. 
In the Principal's opinion from her experience in other 

schools, there are no distinguishing factors which justify 
the payment of different and lower salaries to teachers in 
education support units when compared with teachers in 
education support centres. 

The applicant then requested that inspections of 
various schools, centres and units be undertaken. That 
request was supported by the respondent, particularly in 
the light of the changes which had occurred over the 
years in "education support" or "special education". 

It explained some of the changes to us and pointed out 
that having regard to those changes it may be the case 
that in addition to opposing the applicants claim, it 
would ask the Tribunal to rescind the payment of the 
subclause salary for teachers presently in receipt of it in 
"education support centre". 

That was envisaged the respondent submitted because 
the education support centres (new since 1985) which 
were on the same campus as a normal school were part 
and parcel of the total campus of the school and in fact 
not specifically provided for in the subclause under 
review. 

Equating those centres to education support units the 
same in physical terms — probably meant that the higher 
salary should not have been paid to teachers in education 
support units, on its equation it should logically if not on 
merit alone oppose payment to teachers in education 
support centres situated on a regular school campus, as 
well. 

As a result of the applicant's request for inspections 
and the respondent's observations thereon we adjourned 
briefly to consider the position. Upon returning to the 
proceedings we advised the parties that we had 
considered the "precise nature of the problem we are 
being asked to solve" and having studied the wording of 
the subclause in question there seemed to be several 
options open to us and to the parties. They were: 

(1) To proceed with the application as presently 
worded before us and determine whether or not 
teachers in education support units should be paid 
the higher salary prescribed by the subclause 
or 

(2) Invite the parties to update the phraseology of 
the subclause without disturbing the payments 
presently being made to individual teachers and hear 
arguments as to whether other teachers should 
receive the higher salaries as envisaged by the 
application then before us. 
or 

(3) If the parties cannot agree on option two in 
detail or principle the respondent should make its 
own application to vary the structure of the 
subclause 

Accordingly we requested the parties to jointly and 
individually consider their positions and those options 
and to advise us of their elections and we adjourned the 
proceedings for those purposes and for inspection. 

The Inspections. 
23 July 1986. 

(1) Melville Senior High School. 
(a) We visited education support units catering 

for students with profound to severe hearing 

impairments and observed them in classrooms and a 
library situation. The teachers in those units receive 
the subclause salary. 

(b) We then visited two support units catering for 
"difficult" or "mentally affected" students who 
possessed some hearing impairment or bevavioural 
problem. The teachers in these units do not receive 
the subclause salary. 

(2) At the Belmont Senior High School we visited and 
education support unit located in the Enrichment 
Centre. The unit caters for children with special needs 
mainly in receptive and expressive skills. The work and 
responsibilities of the teacher in the unit were described 
to us in detail by the teacher in charge of the unit who 
also supplied us with a detailed written description of 
those matters. 

(3) The Yokine Language Development Centre was 
next visited and we were able to see at first hand the 
nature of the Centre which was described to us in 
evidence by its Principal. 
27 July 1986. 

(1) Balga Junior Primary School. 
Within this school is a double education support unit 

staffed by two teachers and a .1 teachers aide. The 
students catered for have language problems or are 
slightly retarded. 

The teachers supplied us with a short written 
description of their duties and responsibilities and we 
observed a class in progress. 

(2) Westminster Junior Primary School. 
This school has an education support unit staffed 

by one teacher catering for up to 12 intellectually 
handicapped children. 

A teacher's aide is available one day per week on a 
share basis with the Westminister Education 
Support Centre. 

The teacher does not receive the higher salary 
prescribed by the subclause under review. 

(3) Westminister Education Support Centre. 
We viewed the facilities and working of this centre 

and which was later the subject of evidence from its 
Principal Co-ordinator. 

(4) Sir David Brand School. 
This "special school" is designed and caters for up 
to 78 physically and mentally handicapped children 
of whom presently 72 are dependent on wheel 
chairs. 

The school is staffed by 13 teachers ans 13 
teachers' aides and we viewd all of the facilities and 
observed the various tasks which are required of the 
teachers. 

On 8 September 1986 we resumed the hearing of the 
application and on that day we were informed by the 
applicant that it had chosen the second of the options we 
posed to the parties on 4 June 1986 and entered a varied 
application which was allowed. 
The varied claimed new subclause (9) reads as follows: 

9. Teachers employed in Remote Community 
Schools, as per the schedule in the award, and 
teachers in Education Support Schools, Centres and 
Units — salary according to Column AB (four-year- 
trained teacher) or Column AS (other) of the salary 
scales. 

[Remote Community Schools are those schools 
previously known as Special Aboriginal Schools]. 

The varied subclause uses the present wording for the 
schools, centres and units involved and explicitly refers 
to education support centres for the first time. 

To assist us in our understanding of the problem 
before us the applicant traced the history of the subclause 
since 1958. 

It told us that in 1958 the respondent administratively 
introduced an "allowance" for teachers of physically 
handicapped children. 
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In 1961 the then Teachers' Tribunal, we were told, 
allowed an appeal against a Determination of the 
Minister for Education, and set an allowance for 
teachers in "special schools for native children and for 
mentally and physically handicapped children". 

The then Teachers' Tribunal was asked in 1965 by the 
applicant to award an allowance to teachers of "special 
classes" in primary and secondary schools. 

We were told that the Tribunal said inter alia in 
dismissing that claim: 

We do not consider that the task of teaching 
special classes is comparable to the task of teaching 
in special schools. In the special schools the children 
are more abnormal and for the most part look it. 
and 

Thus whilst these teachers have a different 
teaching assignment to the normal class teacher we 
do not consider that there is any measurable 
different in their respective responsibilities which 
warrants the granting of an allowance. 

[Our Emphasis] [Transcript Notes of 
Proceedings p 26]. 

The applicant repeated its claim in 1970 and the 
Tribunal again dismissed it re-iterating the lack of 
comparability between teachers in special schools and 
teachers in special classes but emphasising that in some 
cases teachers in "special classes" do have additional 
duties either of a teaching or administrative nature which 
should be compensated above the level of salary paid to 
teachers of normal children and considered that the 
discretion residing in the Director General of Education 
to approve the higher salary rate for teachers in "special 
classes" adequately provided for such cases. 

In 1984 the "Beazley Report" recommended, after 
detailing the manner in which physically and mentally 
handicapped children were catered for educationally, 
made recommendations towards integrating such 
children within "regular" schools. 

The applicant referred us to recommendation 184 of 
that report which deals with that question [Transcript 
Notes of Proceedings p 28], 

As a result of that report, the applicant told us the 
respondent embarked upon such an integration 
programme, establishing in 1985 the education support 
centres and paying to the teachers therein the higher 
salary in accordance with subclause (9). In addition such 
centres are entitled, we were told, to a full range of 
resources including administrative relief, clerical 
assistance, school stock and funding. 

As part of a continuing programme since 1981, there 
was a movement of severely and multiple handicapped 
children from custodial and care settings into the 
"special schools" (now the education support schools) 
and a total movement of less severely handicapped 
children into the education support centres and 
education support units. 

It was submitted that teachers in education support 
units often work in isolation, without the invaluable help 
of an official co-ordinator and having to deal with many 
of the problems that occur in education support centres. 
In addition to the responsibilities of a mainstream 
teacher, such teachers are responsible for additional 
administrative duties, parent contact and contact with 
specialists in the fields of child guidance, speech and 
occupational therapy and the like. 

The applicant's first witness in the resumed 
proceedings was the Principal co-ordinator of the 
Westminister Education Suport Centre. He told us the 
nature of and work within that centre, his role as the co- 
ordinator and the administrative and clerical relief 
provided. 

Three teachers are employed at the centre and a 
teachers aide. He expressed the view that teachers in 
education support schools perform additional tasks 

different from those performed in the "centres" and 
"units" but envisaged that in time with the increasing 
numbers of children in need of "special education" 
being brought from sheltered environments into main 
stream schools the work and responsibilities of teachers 
in education support centres and education support units 
are starting to become similar in nature. 

The similarities relate to tasks such as toileting, 
feeding, transport training and the like. 

This witness told us that in his view it was inequitable 
that the teacher in education support units "next door" 
to his centre and dealing with the same sort of population 
of children did not receive the subclause salary which the 
teachers in the centre did. 

He also expressed the view that: 
What has tended to happen in ed support branch 

schools is that they are now non-categorical which 
means there are many children there with all sorts of 
handicaps. Previously there might have been a 
physically handicapped school, an intellectually 
handicapped school, a sensory handicapped school. 
In many schools now those distinctions have been 
broken down and the thrust is towards non- 
categorical education for these children. But the 
level of training and expertise hasn't changed — in 
fact, it has increased. 

(Transcript Notes of Proceedings p. 37.) 
When asked about the degree of inter changeability 

possible between teachers in the three areas of education 
support, "schools", "centres" and units" and witness 
said: 

Currently they not only could but they would be 
expected to. Because of the nature of ed support 
branch there has been a move towards people 
working both segregated settings. So it is an 
expectation that we could. In my own case I feel I 
have sufficient training and expertise to be able to 
do that and the people I work with would also be 
able to that. 

(Transcript Notes of Proceedings p. 37.) 
The applicant's next witness was the teacher in the 

education support unit at Westminster Junior Primery 
School who elaborated upon what we had been told and 
seen during our inspection of that unit. 

She told us that she had 11 core students who were 
intellectually handicapped and also she assisted students 
from the school who need specific help. An aide is 
available to her one half day per week and the aide from 
the adjacent "centre" assists for half an hour on each of 
four mornings each week. 

Her duties include stock re-quisitioning, supervising 
the students on and off the bus, liaising with parents and 
specialist people such as speech therapists. In those tasks 
she is autonomous without reference to the Principal of 
the school except on matters relating to the school as a 
whole and does not have the administrative relief and 
assistance available to the Principal Co-ordinator of the 
adjacent centre. 

The respondent's submissions were commenced with 
an explanation of the structure and nonemclature of the 
"schools", "centres" and "units". 

In its explanation the respondent confirmed the 
change in nomenclature of the various educational 
support establishments and indicated that the 
introduction of the education support centres in 1985 
had resulted in some restructuring changes. 

The change in the education support schools has been 
the enrolment in those schools of a larger percentage of 
profoundly handicapped children. 

Some children who were previously in "special" 
schools are now in education support centres, "schools 
within schools" and are those of the school population 
with the lowest degree of handicap. 
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The core group of children in education support 
centres consists of children who were previously in either 
special schools or special classes — now education 
support units. Children who were in units and are now in 
centres are similar to those who are still in units. 

In addition to the core group of children in centres, the 
centres support children in need of remedial teaching on 
a part-time attendance basis. 

The centres are established with the status of a Class 
III school and the co-ordinating teacher is classified as a 
Class III Principal. 

When the education support centres were first 
proposed and then planned the intention was to have a 
larger percentage of students from the special schools 
including those with physical handicaps. The approvel of 
the Director General of Education that teachers in the 
centres be paid the higher salary prescribed in the 
subclause was based on that planning but the final 
planning was different so far as the competition of the 
student population was concerned. 

The special classes — now units are virtually 
unchanged still catering for students with learning and 
behavioural problems and the handicaps experienced by 
them are are those which have been placed in the special 
classes previously — now units — and they are still in 
those places. 

Additionally the respondent told us that there are 460 
teachers exmployed in the education support area in 28 
schools, 23 centres and 156 units. 219 teachers are in the 
schools, 82 in the centres and 159 in units. 

Like the applicant the respondent traced the history of 
the payments to teachers under the subclause in question. 
That history commenced we were told in the Minister's 
determination of 1 January 1954 with the following 
provision: 

Teachers in special schools for native children 
established in accordance with Regulation 282 of 
these Regulations. Men 40.00 pounds, Women 
32.00 pounds. 

(WAIG 12 February 1954.) 
In 1955 these amounts were increased to 45.00 pounds 

and 38.00 pounds respectively and the following 
provision added: 

Special schools for mentally handicapped 
children; allowance to be in addition to all other 
allowances provided for the class of school on the 
work done; Headmaster 30.00 pounds, 
Headmistress 25.00 pounds, Master 15.00 pounds 
and Mistress 13 pounds. 

(WAIG 18 May 1955.) 
In 1961 the Tribunal confirmed the appropriateness of 

an allowance for teachers in special native schools and 
special schools for mentally or physically handicapped 
children. 

In so doing it said, inter alia: 
We have inspected a number of these special 

schools and, whilst admitting that the classes may be 
smaller and in certain cases the teachers may receive 
assistance from aides, we are satisfied beyond doubt 
that teachers in these schools — 

(1) carry a responsibility which is greater than 
that borne by the teachers of a normal 
class; 

(2) are subject to far greater stresses and 
strains than are the teachers of a normal 
class; 

(3) are called upon to perform duties which 
are in excess of, are more arduous than 
and are certainly more unpleasant than 
those which are performed by teachers of a 
normal class; and 

(4) in many instances have to develop closer 
contact with, and to work in association 
with, parents, medical staff and welfare 
departments and workers, which is in 
addition to their normal class duties. 

For these reasons, we are satisfied that there are 
good grounds for reinstating, in the Minister's 
determination, a special responsibility allowance for 
teachers in these special schools. 

(Transcript notes of proceeds pp. 45 and 46.) 
It did so in the following form: 

Teachers (including headmasters and head- 
mistresses) in special native schools appointed under 
regulation 262 of the Education Regulations and in 
special schools for mentally or physically 
handicapped children, in addition to all other 
allowances provided for the class of school or work 
done, an allowance of 50.(X) pounds. 

(WAIG 12 January 1962.) 
The 1965 decision of the Tribunal was referred to as it 

was by the applicant and reproduced earlier in those 
reasons for decision. 

The 1970 decision of the Tribunal was similarly 
treated. 

It was the respondent's basic submission that generally 
speaking teachers in education support units do not have 
the same level of responsibility as teachers in education 
support schools and thus cannot aspire to the same level 
of salary. 

Whilst, it was submitted, teachers in support units do 
have tasks which differ from those of teachers in 
"normal" classrooms, compensation for those tasks is 
provided by smaller class sizes, and support from the 
guidance branch and the education support branch. 
Accordingly the claim in the respondent's view must fail 
on the merits. 

As to the Commission's Principles the respondent 
submitted that there was no evidence before the 
Commission of changes in the nature of the work 
performed by the teachers concerned or their 
responsibilities which satisfied Principle 4.—Work Value 
Changes and if the increased salary prescribed by the 
subclause was to be regarded as an allowance, the lack of 
changes so referred to could not satisfy the criteria of 
Principle 9.—Allowances, particularly Principle 
9(a)&iii) or (9)(b)(iii) and (iv). 

If there was, as suggested by the applicant, an anomaly 
or inequity it must be, the respondent submitted, dealt 
with in accordance with Principle 6.—Anomalies and 
Inequities. 

The applicant had submitted in its arguments that the 
Principles did not arise for consideration in this matter as 
the application did not seek to do other than apply an 
existing provision to additional persons. 

In any event the application, if successful, would not 
create a "flow on" and as an existing provision it would 
have been budgeted for thus involving no additional 
costs to the respondent. 

Our Determination. 
As the recitation of the parties' submissions reveals, 

the prescription of a higher salary for teachers in special 
aborignal schools and special schools for mentally 
and/or physically handicapped children had its origins as 
an additional allowance in 1954 and 1955 respectively, 
and we note different allowances for the different types 
of schools and for males and females. 

That remained the case until 1961 when the then 
Teachers Tribunal prescribed the same allowance for all 
teachers (be they head masters, head mistresses, masters 
or mistresses) in special native schools and special 
schools for mentally or physically handicapped children. 

We note that prior to the 1961 determination teachers 
in special schools for native children recrived a higher 
allowance than for headmasters, headmistresses, masters 
and mistresses in special schools for mentally 
handicapped children, but we were not told and we do 
not know the reasons for those distinctions. Nor were we 
told and nor do we know why the Tribunal removed all 
of those distinctions in 1961 when it prescribed the same 
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allowance for all teachers (including head masters and 
head mistresses) in special native schools and special 
schools for mentally and physically handicapped 
children. 

Be that as it may, the fact is that the Tribunal by so 
doing equated the duties and responsibilities of teachers 
and the disabilities suffered in both types of schools. 

As the work of teachers in special aboriginal schools 
was not discussed at all in these proceedings we cannot 
comment on that equation. 

The question then becomes whether the duties and 
responsibilities of and the disabilities endured by the 
teachers in support units should be equated to those 
teachers in support schools (and by implication support 
centres) and so become entitled to the higher salary 
prescribed in the subclause as claimed by the applicant. 

The manner in which the existing subclause has been 
applied leads to some difficulties. It has been applied to 
teachers in the new support centres on the basis, as the 
respondent told us, that it was expected that those 
centres would have a large percentage of students from 
the special schools including those with physcial 
handicaps, but that did not transpire. 

In the result from the evidence before us, including the 
inspections which we undertook, it is clear that teachers 
in the support centres do not undertake the same 
responsibilities and duties and are not subject to the same 
working environment as are teachers in special schools. 

That they do receive the "special" salary applicable to 
special schools is thus fortuitous, but a fact. As a matter 
of numbers therefore of the 460 teachers employed in the 
education support area 301 teachers in special schools 
and centres receive the "special salary". Of the 
remaining 159 teachers in support units some do and 
some do not. 

From the evidence presented to us by teachers in 
support units and the inspections which we made of such 
units we conclude quite clearly that teachers in the 
support units are not subject to the same duties, 
responsibilities and disabilities of teachers in support 
schools, and indeed there are variations in those criteria 
between support units. 

As a matter of comparison some support units do 
appear to approximate to the support centre which we 
visited and were told about and in other cases the gap is 
wider. 

Those comparisons will change when that suport 
centre has physically handicapped children in its classes 
and for which it already has the necessary additional 
facilities. 

In our view whilst the various schools, centres and 
units are occupied in the manner which they are presently 
the subclause is inappropriately and inequitably 
structured and applied, and requires correction. 

The additional salary arising from the subclause 
should continue to be applied as it was originally 
structured to teachers in "Remote Community Schools" 
and Education Support Schools; and a lesser additional 
salary should be applied to teachers in Education 
Support Centres. 

There should be an additional salary for teachers in 
Education Support Units, at a slightly lower level and 
probably in several steps to cater for perceptible 
differences in the additional work responsibilities of and 
the disabilities endured by teachers in those units. 

In so saying, we are acknowledging that the work, 
responsibilities and disabilities of all teachers in support 
schools, centres and units justify the prescription of a 
higher rate of salary or additional allowance compared 
with teachers in "regular situations". 

It seems to us that the parties are capable of structuring 
such a re-designed subclause to give effect to those views. 

Such a new subclause prepared by the applicant and 
the respondent or in the absence of consensus by the 
applicant could then form the basis of a fresh application 
to vary the award and would need in our view to be 
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processed through an anomalies conference in 
accordance with Principle 6.—Anomalies and Inequities 
of the Commission in Court Session General Order No. 
261 of 1986 of 9 July 1986, as that is the nature of the 
problem. 

As the claim before us in our view cannot succeed as a 
merit of merit and to enable the matter to be approached 
afresh in the manner which we have outlined in these 
reasons for decision we formally determine the claim by 
an Order of dismissal. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. T4 of 1985. 

Between the State School Teachers' Union of Western 
Australia (Inc), Applicant and the Honourable 
Minister for Education, Respondent. 

Order. 
HAVING heard Ms E.M.A. Parker on behalf of the 
applicant and Mr M.A. O'Connor and Mrs J. Harris on 
behalf of the respondent, the Commission constituted by 
the Government School Teachers Tribunal, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders: 

That the application be dismissed. 

Dated at Perth this 13th day of March 1987. 

(Sgd.) G.J.MARTIN, 
[L.S.] Commissioner, Chairman. 

COAL INDUSTRY TRIBUNAL — 

Awards/agreements — 
variation of — 

MINING AWARD. 
No. 4 of 1953. 

BEFORE THE WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL. 

Held at Collie on the 3rd day of December 1986. 
Application No. 25 of 1986. 

Between Griffin Coal Mining Company Ltd, Applicant 
and the Coal Miners' Industrial Union of Workers 
of Western Australia, Collie, Respondent. In the 
matter of an application that notwithstanding 
Clause 6.—Wages of the Coal Mining Industry 
(Miners' Western Australia) Consolidated Award 
1981 the rate of pay for 190 ton trucks to be utilised 
by the company shall attract the rate of pay 
applicable to the 135 ton truck. 

Decision of the Tribunal. 
THIS is an application which simply provides "(t)hat 
notwithstanding the provisions of Clause 6.—Wages of 
the Coal Mining Industry (Miners' Western Australia) 
Consolidated Award the rate of pay for 190 ton trucks to 
be utilised by" the Griffin Coal Mining Company Ltd, 
"shall attract the rate of pay applicable to the 135 ton 
truck". There is in fact no rate applicable under the 
Award to the 135 ton truck but it is acknowledged by the 
parties that an agreement exists, and it is of reasonably 
long standing, between thfe Griffin Coal Mining 
Company Ltd and the Miners' Union whereby the rate 
for the 135 ton truck is currently $431.55. That has been 
arrived at on the basis of the formula prescribed in New 
South Wales and used frequently in this State which, as I 
understand it, provides that the existing Award rates 
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shall be increased where they are inadequate at the rate of 
38.16 cents per ton or perhaps it is 36 cents a ton, 
depending on which document one looks at, but in the 
circumstances nothing really turns on that on this 
occasion. 

The claim brought on behalf of the Griffin Coal 
Mining Company Ltd is simply that it proposes in 
January of next year or thereabouts, to bring on to the 
coal field a 190 ton Wabco truck. Its argument is that for 
all intents and purposes no extra skills are required to 
operate that vehicle than are required to operate the 
Caterpillar 785 or 135 ton truck which is currently in use 
on the field. To support its claim the Company adduced 
evidence from its maintenance manager, Mr Palmer. He 
testified that he had examined the respective vehicles and 
had come to the conclusion, for reasons which he stated, 
that there was really no difference between the two. 

Furthermore, the Company outlined in support of its 
claim the history of wage adjustments for lorry drivers 
over the years. In particular, it noted that in 1976 and 
1979 when similar cases to these had been put to the 
Tribunal, the Tribunal suggested that the idea of follow- 
ing the formula as of right was something that would not 
necessarily continue and cautioned about its use in the 
future. Furthermore, the Company says that there is no 
logic behind fixing a rate of pay based on the carrying 
capacity of the truck in the way in which has been the 
case in the past. It suggested that there should be some 
form of broad banding as had been done in other 
industries where vehicles of this nature were driven. 
Reference was made to the iron ore industry in the north- 
west of this State. 

The Union's case is that there is really nothing new 
about this application. It is similar in terms to other 
applications which have failed in the past when attempts 
have been made to deviate from the New South Wales 
formula. The Union says adopting that formula a rate of 
$446.81 is appropriate having as a cut-off point 200 tons 
as I understand the Union's case. 

Sadly, the Tribunal is equally divided on the matter 
and in the circumstances the decision falls to be that of 
the Chairman. 

Much has been said about the New South Wales nexus 
in the course of these proceedings. It is worth noting, 
however, that the New South Wales Award has a slightly 
different wage structure. Moreover, unlike ours it has 
written into it the formula that any lorry driver driving a 
vehicle in excess of 12 tons, which I think is the cut-off 
point, shall be entitled to a wage calculated on the basis 
of 36 or 38.1 cents per ton as the case might be, in excess 
of that 12 tons. Our Award on the other hand, provides 
that there shall be special rates to be fixed for vehicles 
over 110 tons. On two occasions in the not too distant 
past when cases of this nature were before the Tribunal, 
the Tribunal, differently constituted I might say, has said 
that the Union should not presume that the New South 
Wales formula will be followed automatically and that 
the time was approaching where the Tribunal might need 
to determine a cut-off point. 

In my view, in light of the evidence which has been 
adduced in these proceedings, that time has now arrived. 
The evidence is that there is very little difference between 
the vehicle now in question and the 135 ton truck. That 
evidence was not challenged. Furthermore, the evidence 
is that few, if any, additional skills will be required to 
drive this vehicle. Indeed the evidence is that it is likely to 
be easier to drive and it is more user-friendly than the 
existing vehicles on the field. On the basis of that it is very 
difficult to see how the Union can ask for anything 
greater than the rate fixed by agreement for the 135 ton 
truck. 

However, since the Tribunal cautioned against the 
continued blind use of the New South Wales formula 
both companies have, notwithstanding that cautionary 
note, seen fit to fix a rate of pay for trucks larger than 
were then in use and for which the Award provides a rate. 
The companies, as I have said, have seen fit to use the 

New South Wales formula. In those circumstances it is 
perhaps not suprising to hear the Union stand before the 
Tribunal today and say that the formula should continue 
to be applied. I do not think, in the light of that, it is 
unreasonable to expect or to hear that there is some 
expectation in the workforce that there will be a different 
rate for this truck than for its smaller counterpart. 

In the circumstances, though somewhat reluctantly, I 
am prepared to fix a different rate for this truck than for 
its smaller counterpart. The rate I have chosen is $435 a 
week. That recognises that the cut-off time for the New 
South Wales formula has come, and for the reasons I 
have mentioned earlier. It recognises too my belief that 
there is some reasonable expectation in the workforce 
that this truck would have a different rate than the 
existing truck. I admit that the rate is not scientifically 
arrived at. In matters such as this it is simply impossible 
to do that. Indeed, I suggest that the New South Wales 
formula has no science about it. 

In choosing the rate I have had no regard to what goes 
on in the iron ore industry in this State. It has never been 
the practice of this Tribunal to look outside the coal 
industry and I do not think that on this occasion I should 
do that, and therefore I have not done so. I have fixed the 
rate, however, having regard to the fact that deputies in 
the open cut are paid a rate of $443.64. The Union's 
proposal, if accepted, would have resulted in the lorry 
drivers being paid more than their supervisors. In my 
view that is a recipe for disaster and something which the 
Tribunal should steer clear of. 

Also it is to be noted that the claim before the Tribunal 
is not to fix a new rate in the Award on a broad banding 
basis but rather it is a claim simply by the Griffin Coal 
Mining Company to provide that notwithstanding what 
the Award might say, the vehicle in question is to attract 
a given rate. It is a special claim relating to this vehicle 
and I have dealt with it on the basis that it relates to this 
vehicle and this vehicle alone, and not attempted to strike 
a broad banded rate in the Award as perhaps the parties 
should look to in the long term. As far as I am concerned, 
it is a one-off matter. It is to be regarded as such and 
nothing more than that is to be read into it. I think the 
claim in its wording is somewhat misconceived in the 
sense that it says "notwithstanding" what the Award 
says the rate shah be the same as for the existing truck. 
The Award does not say anything. It simply says that 
there shall be a special rate for vehicles over 110 tons and 
for this particular vehicle the decision of the Tribunal is 
that that rate be $435, and so be it. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of the Appli- 
cant and Mr E.G. Smith on behalf of the Respondent, 
the Tribunal, doth hereby award, order and prescribe:— 

That for motor truck drivers of the Wabco 190 
trucks utilised by the Griffin Coal Mining Company 
Ltd the special rate in accordance with item 9 of 
Clause 6.—Rates of Wages of the Coal Mining 
Industry (Miners' Western Australia) Award 1981 
as amended and consolidated shall be $435 per 
week. 

Dated at Collie this 3rd day of December 1986. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

54421—11 
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NOTICES — 
Union matters — 

No. 488 of 1987. 

NOTICE is given of an application by the "Western 
Australian Railway Officers Union" under the Industrial 
Relations Act 1979 for an alteration to Rule 4.— 
Membership of its regiatered rules. 

The organisation wishes to amend the rule in the 
following terms:— 

(i) In subrule (g) of rule 4 delete the word 
"person" after the word "Any" and insert in 
lieu thereof the word "persons". 

(ii) In subrule (g) of rule 4 delete the word "his" 
after the words "clearance from other Union, 
and" and insert in lieu thereof the word 
"their". 

So far as is material the rule woyld then read:— 

Membership. 
1. (a) . . . 

(i) ... 
(ii) ... 

(a) ... 
(b) ... 
(c) . . . 

(b) . . . 
(c) . . . 
(d) . . . 
(e) . . . 
(f) . . . 
(g) Any persons appointed from the Wages to the 

Salaried Staff shall produce a clearance from the other 
Union, and their contributions to this Union shall 
commence from the date such clearance has been granted 
and application for membership lodged. 

(h) . . . 

This matter has been listed before the Full Bench on 28 
July 1987. 

A copy of the Rules of the organisation and the pro- 
posed alteration may be inspected at my office, 815 Hay 
Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 4th day of June 1987. 

R. LOVEGROVE, 
Acting Deputy Registrar. 




