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406 Appeal — Claim Abuse of Process — Duplication of 
action before Commission — Appellant claimed 
action oppressive or vexatious under Common Law 
— Appeal dismissed — Found procedures allow 
bringing of fresh application and the expeditious 
hearing of matters with a minimum of legal form. 

506 Admissibility of Evidence — Evidence before Com- 
mission in another matter — Questioned findings — 
section 43 of Act — Wage fixing principles — 
Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. We were concerned in these proceedings 
with two appeals brought by Robe River Iron Associates 
against decisions of the Commission constituted by 
Salmon C. By appeal 406 of 1987 the company 
challenged the "decision, order or ruling" of the 
Commission in refusing to stay or dismiss proceedings 
56821—1 

brought by the respondents, namely Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Others, being application 247 of 1987, on the ground 
that the matters to which that application referred were 
already the subject of application 758 of 1986 and, at the 
time of the application for dismissal, namely 9 April 
1987, that matter, namely 758 of 1986, was part heard 
and set down for hearing on 4 May 1987 after being 
remitted to the Commission in Court Session by the 
Western Australian Industrial Appeal Court in a decision 
handed down on 25 February 1987 in appeal No. 8 of 
1986, 67 WAIG 723. The Full Bench rejected appeal 406 
of 1987 and immediately proceeded to hear appeal 506 of 
1987 to which we shall later refer. 

Application 758 of 1986 was an application brought by 
the present respondents for the purpose of hearing and 
determining an industrial matter, namely a decision of 
the company to introduce across-the-board changes in 
the terms and conditions of work. The application was 
heard by the Commission in Court Session and on 5 
December 1986 it made orders, inter alia, order 6 which 
provided that the company allow paid union meetings on 
terms which are substantially the same as the terms on 
which the respondents in application 247 of 1987 sought 
and obtained by order of Salmon C., on 1 May 1987, that 
Industrial Agreement No. 10 of 1979 .be varied. 

Prior to that application the Industrial Appeal Court 
had on 25 February 1987 published reasons for judgment 
upholding an appeal against the decision of the Commis- 
sion in Court Session in respect of order 6, broadly upon 
the basis that order 6 effectively varied Industrial 
Agreement No. 10 of 1979 and the Commission in Court 
Session erred in failing to consider whether or not the 
variation was contrary to a General Order made under 
section 51, or the principles or any principles formulated 
in the course of proceedings in which such a General 
Order was made and further, in failing to form an 
opinion as to matters referred to in paragraph (a) of 
subsection (2) of section 43 of the Industrial Relations 
Act 1979 which paragraph provides:— 

(a) in the opinion of the Commission — 
(i) circumstances have arisen since the 

making of the agreement that at the time 
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the agreement was made could not reason- 
ably have been foreseen by the parties to 
the agreement; and 

(ii) those circumstances render the provisions 
of the agreement, or any of them, no 
longer just; . . . 

In accordance with the Industrial Appeal Court's 
decision to uphold the appeal, order 6 was quashed and 
the matter was remitted to the Commission in Court 
Session for further hearing and determination according 
to law. 

The company submitted to the Full Bench that the 
proceedings in application 247 of 1987 ought to have 
been dismissed because they were vexatious and oppres- 
sive in that the respondents, as applicants, were seeking 
to pursue the same matter which was already properly 
before the Commission under application 758 of 1986 
and thus the application constituted an abuse of process. 
In support of that contention the company drew upon 
rules which apply in respect of common law courts and 
provide that it is an abuse of process to bring two actions 
in respect of the same course of action; see Buckland v. 
Palmer (1984) 3 All ER 554. Also there is said to be a 
presumption that an action is oppressive or vexatious 
where the action is by the same plaintiff in jurisdictions 
capable of granting the same relief; Rutt v. Metropolitan 
Underwriters Australasia Limited 1929 SASR 426. The 
appellant asserts that application 247 of 1987 involves the 
same parties, the same relief, the same forum and 
involves the same issues as those in relation to order 6, 
and it is therefore vexatious and oppressive and Salmon 
C. ought to have treated the respondents' attempts to sue 
concurrently on the same matter as an abuse of process 
and ought to have refused to proceed with the claim. 

According to the respondents, on the other hand, the 
Commissioner's unfavourable adjudication of the 
appellant's motion for dismissal did not amount to a 
finding which was capable of appeal and, according to its 
contention, the appeal is incompetent. In any event, the 
ground of appeal is completely lacking in merit in that 
application 247 of 1987 was not intended to get around 
the hearing proposed before the Commission in Court 
Session but was made in good faith with a view to obtain- 
ing an adjudication of the terms of the proposed varia- 
tion in the light of matters referred to in section 43 (2) (a), 
and to do so expeditiously. The respondents were at 
pains to point out that the grounds upon which the 
Industrial Appeal Court upheld the appeal were the only 
grounds on which it struck down order 6 and that, 
effectively, application 247 of 1987 was based on the 
terms of order 6 but as rectified in order to correct a 
perceived deficiency. The respondents considered that a 
fresh application was the most expeditious way of 
dealing with the matter since the industrial matter with 
which application 786 of 1986 was concerned related to 
other matters in addition to paid union leave and the 
respondents believed there was every indication that the 
company would oppose any attempt by the Commission 
in Court Session to divide the issue and deal separately 
and hence expeditiously with the matter of paid union 
leave. As it was, the earliest possible date for a 
resumption of the hearing of the matter before the 
Commission in Court Session was 4 May 1987. The 
respondents contended that application 247 of 1987 did 
not operate in any way to prejudice the company since all 
that they, the respondents, had done was to exercise an 
option to seek directly a variation of Industrial Agree- 
ment No. 10 of 1979 instead of proceeding to obtain an 
order which would have the same effect. 

For the purpose of appeal, the company treated the 
Commission's refusal to dismiss the proceedings as a 
"finding" but it overlooked the requirements of 
regulation 29 (3) and failed to state in the grounds of 
appeal the reasons why it considered that the matter was 
of such importance that in the public interest an appeal 
should lie, which is what must be established for the 
purposes of section 49 (2) (a). Notwithstanding the 
respondents' argument to the contrary we consider that 

the refusal to stay or dismiss the proceedings amounted 
to a finding as defined in section 7 and because of the 
quite unusual nature of the arguments involved, which 
include the prospect of contravention of the public 
interest by multiple proceedings, we accept that an 
appeal should lie. We declined nevertheless to uphold the 
appeal and then proceeded in consequence to a hearing 
of appeal No. 506 of 1987. As we see it, the effect of the 
order made by the Industrial Appeal Court is such that 
the matter which it has remitted to the Commission in 
Court Session remains quite unaffected by application 
247 of 1987, or the order made thereunder, but we see no 
reason to hold that the present respondents were 
estopped from seeking a direct variation of Industrial 
Agreement No. 10 of 1979 once it became known that 
earlier efforts before the Commission were ineffective 
and order 6 was quashed. It is reasonable to expect that, 
in the normal course, the Commission in Court Session 
would deal with the matter remitted to it in the same way 
as before unless, on the second occasion, it fails to come 
to an opinion that the terms of the variation are not 
contrary to the matters referred to in section 43 (2), or it 
fails to reach the opinion on the other matters referred to 
in subparagraph (a) of that subsection. It was equally 
open to the company, whether in proceedings before the 
Commission in Court Session on a hearing of the case 
remitted to it in respect of application 758 of 1986, or in 
proceedings in respect of application 247 of 1987, to 
contest the nature and terms of any variation, in terms of 
section 43 (2), and the matters which condition the 
exercise of jurisdiction to vary an Industrial Agreement. 
It will be seen that the company followed that course in 
opposing application 247 of 1987 and therefore it seems 
to us there was no reasonable likelihood that it would be 
put in a position of prejudice because of those proceed- 
ings, the likelihood of prejudice being a factor which 
causes the common law to set its face firmly against 
permitting duplicity of claims. The Commission, on the 
other hand, is geared to conduct of matters with a 
maximum of expedition and a minimum of legal form. 
Although it was an unusual course for the respondents to 
take, we venture to think that the procedures of the 
Commission are sufficiently elastic to permit it to bring a 
new application as it did, even though the proposed 
terms of variation pick up in substance what was con- 
tained in order 6. It seems to us there is little risk that the 
two arms of the Commission will reach inconsistent 
decisions, that being, again, part of the common law 
basis for treating duplication as abuse of process. The 
risk is minimal because, in the light of the present 
decision of Salmon C., the respondents have no interest 
in pursuing the matter of paid union leave under and 
pursuant to application 758 of 1986 and it is a fair 
speculation that further proceedings in relation to that 
application may be unnecessary. If nothing is to be 
achieved the Commission in Court Session, although 
directed to further hear and determine the matter, would 
be entitled to dismiss it pursuant to the provisions of 
section 27 (1). 

These, in short, are reasons for refusing to uphold 
appeal 406 of 1987, a decision which we announced at the 
time and thereupon proceeded to hear appeal 506 of 1987 
and we turn now to consider that appeal. 

Appeal 506 of 1987. 
The conditions of employment of those employed by 

the company are governed by the provisions of an 
Industrial Agreement (No. 10 of 1979) and application 
247 of 1987 proceeded on the basis of establishing the 
existence of circumstances which justify the issuing of an 
order which would vary the agreement in like terms to 
those determined by the Commission in Court Session in 
order 6. The matter of arrangements which the company 
made to permit unions to have meetings of their members 
without loss of pay had received a great deal of con- 
sideration before the Commission up to the time of the 
proceedings in application 247 of 1987. For example 
extracts from judgments in application 758 of 1986 show 
the considered views of each member of the Commission 
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in Court Session which favoured the formal establish- 
ment of such an arrangement as a condition of employ- 
ment by way of order. These extracts are reproduced in 
the judgment of Olney J. in appeal No. 8 of 1986 and His 
Honour's own views are also most informative on the 
particular issue of paid union meetings. His reasons for 
holding that order 6 dealt with an industrial matter, as 
defined, makes reference to the role assigned to unions in 
the employment relationship between the company and 
individual employees in which he found ample justifica- 
tion to conclude that attendance at union membership 
and shop stewards' meetings has a relevant connection 
with the employment relationship of the company and its 
employees. Of course His Honour was not at all con- 
cerned with the particular merits of a paid arrangement 
but what he did have to say is illuminating from the point 
of view of the purposes to be served where there is an 
opportunity to hold meetings of members and shop 
stewards. No doubt these observations were not lost on 
Salmon C. 

In dealing with application 247 of 1987 the learned 
Commissioner acknowledged that he had read the 
judgments of the members of the Commission in Court 
Session and he was therefore aware of their favourable 
views. His attention was also drawn to provisions 
allowing paid union meetings in agreements governing 
the conditions of employment of other major iron ore 
producers, Mt Newman Mining Co Pty Ltd and 
Hamersley Iron Pty Ltd, furthermore the iron ore 
industry had, at one time, been part of his responsibility 
as a Commissioner and he knew that a voluntary 
arrangement relating to paid union leave operated in 
relation to Cliffs Robe River Iron Associates since 1978. 
He would not have been unaware that elsewhere the 
practice was of long standing and that it was regarded as 
a factor which made some contribution to effective 
industrial relations within the iron ore industry. 

Turning to particular grounds of appeal, ground 1 
alleges that the learned Commissioner erred in that he:— 

(a) he was entitled to rely and did rely on 
evidence given in the Commission in Court 
Session in proceedings under No. 758 of 
1986 when such evidence was not 
admissible in the proceedings before the 
Commissioner. 

(b) the order of the Commission in Court 
Session in application No. 758 of 1986 
must be taken to be the best available 
expression of the agreements across the 
operation when 

(i) such a conclusion was not open to 
him 

(ii) such a finding when made did not 
address section 43 of the Act and 
the wage fixing principles. 

Ground 8 alleges that the learned Commissioner erred 
in that:— 

He decided the matter before him in favour of the 
respondents when there was no or no sufficient 
evidence before him which could justify a finding to 
amend Industrial Agreement No. 10 of 1979. 

It seems to us not at all surprising that application 247 
of 1987 relied, perhaps to a considerable extent, on the 
favourable determination of the Commission in Court 
Session. The reasons expressed by members of the 
Commission in Court Session and, order 6 itself, were 
each treated as part of the equity, good conscience and 
substantial merits of the case before the learned 
Commissioner. But in addition there was other material 
and there was the testimony of particular witnesses who 
spoke at first hand of arrangements which existed. It was 
within that context we think that Salmon C. observed 

that the order of the Commission in Court Session being 
made on the basis of evidence before it should be taken as 
the best available expression of the relevant agreements 
that had previously operated. We repeat our view that 
the result of the deliberations of the Commission in 
Court Session would quite naturally be persuasive, 
nevertheless it was only part of the material which led 
Salmon C. to decide in favour of the case presented by 
the respondents and in particular we note that he 
addressed the matters mentioned in section 43 of the 
Industrial Relations Act 1979. The evidence which is 
admissible in proceedings before the Commission is not a 
matter of strict application, as is indicated by section 26, 
which, to say the least substantially modifies rules of 
evidence which have application in proceedings in other 
courts by providing that the Commission shall not be 
bound by any rules of evidence. Nevertheless we take it 
as a basic rule that a decision should be based on material 
properly before the Commission for the purpose of the 
particular proceedings and not upon extraneous 
information, see Pearce v. Lake View and Star Ltd 1969 
WAR 84. We do not consider it would permit a single 
commissioner to act upon evidence or information 
acquired by the Commission in Court Session without 
the parties having an opportunity to consider it and, if 
necessary, to dispute or qualify it, in this case that 
opportunity was available. As a party to proceedings in 
application 758 of 1986 the company was undoubtedly 
aware of the material which the Commission in Court 
Session then relied upon and it was made plain in pro- 
ceedings in application 247 of 1987 that the respondents 
intended to rely on what was there presented, which leads 
us to think that the company understood that some use 
might be made of such material in deciding the matter. In 
our view the provisions of section 26 (3) may not be 
called in aid in the particular circumstances because of 
the way in which the company chose to respond to the 
claim. It was afforded a hearing where it chose to take 
issue and on occasions when objections were unavailing 
it took no steps to otherwise contest the material which 
the respondents obviously intended to rely upon, even 
though there was opportunity then to do so. Accepting 
that it was for the Commission, in this instance, to be 
satisfied as to those matters referred to in section 43 (2), it 
appears to us that the provisions of section 26 (1) (b) were 
particularly apt since they permit the Commission to 
inform itself on any matter in such way as it thinks just, 
without being bound by rules of evidence, and, because 
of the wide canvassing of the issue in earlier proceedings 
before the Commission, there was an abundance of 
available material as to the position of paid union 
meetings. 

It needs to be emphasised that the substantial basis of 
the decision which Salmon C. made to grant the claim for 
variation of Industrial Agreement No. 10 of 1979 was 
that paid union leave was warranted on considerations of 
merit and there was a clear adjudication in favour of the 
practice after prolonged hearings before the Commission 
in Court Session. It was not therefore unexpected that 
with much of the same material before him, a similar 
decision should be arrived at. Apart from finding that it 
was a practice which was warranted on merit it was held 
that it did not involve awarding new conditions of 
employment which would conflict with the wage fixing 
principles and that the need for variation came about 
through circumstances which could not have been 
foreseen and had the effect of rendering unfair a pro- 
vision of the agreement, namely Clause 18 (6), the pro- 
visions of that clause being inconsistent with an arrange- 
ment to pay employees who were absent from the work- 
place because of attendance at a union meeting. 

Grounds 2, 6 and 7 relate to the application of the 
wage fixing principles and may be conveniently dealt 
with together. Ground 2 alleges that the Commissioner 
erred in holding that the wage fixing principles were not 
really in issue in the case. Having said that they were not 
really in issue, the learned Commissioner went into a 
careful analysis of the proposed variation in the light of 
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the wage fixing principles and indeed Ground 6 contains 
allegations that he erred as well in this respect, namely:— 

Held that he was bound by the so called "de 
facto''' wage fixing principle and further that such 
principle: 

(i) had application in this case; 
(ii) applied to over award conditions or a 

benefit or condition allowed by employees 
outside of a registered industrial agree- 
ment or award. 

(iii) could override or nullify the effect of the 
wage fixing principle of the Commission. 

In state wage reviews from time to time it has been 
recognised as a general rule that a claim by an employer 
to worsen conditions of employment should be refused 
unless it is shown to be necessary and on balance to the 
advantage of the employees concerned. Applying this 
test to the circumstances as he found them the learned 
Commissioner considered the proposed alteration was 
not contrary to the wage fixing principles because in 
reality it represented a restoration of a condition of 
employment which had previously existed by mutual 
arrangement, hence the union members would receive no 
greater benefit than before and no additional cost would 
be involved. Furthermore, there was no basis for flow-on 
claims because unions had given their undertakings and 
also for the plain reason that there already existed 
equivalent arrangements elsewhere throughout the iron 
ore production and processing industry. Put shortly 
there is in our view no relevant error established by 
Grounds 2, 6 or 7, which would entitle us to interfere 
with the judgment that a variation which would give 
effect to a practice which had been followed here and 
elsewhere in the particular industry would not be con- 
trary to the wage fixing principles. We put aside for the 
moment the necessity to consider whether the previous 
arrangements did raise a valid expectation and whether 
the discontinuance of those arrangements was unfair, 
those matters we shall shortly turn to, nevertheless it 
appears to us that it was not at all inappropriate that 
Salmon C. should approach the question of whether the 
wage fixing principles were being contraverted by con- 
sidering the substantial effect of a variation of the 
industrial agreement, given that in practical terms it 
would merely restore an arrangement which had 
previously existed. In the overall no extra cost would be 
imposed upon industry than that which had previously 
existed and flow-on was not a practical consideration 
where the practice was universal throughout the 
industry. 

In further grounds the appellant challenges other 
factors upon which the decision was based. It is alleged 
that the Commissioner erred in that he:— 

3. Held that the previous arrangements or agree- 
ment between the parties relating to paid meetings 
for union members in working time ("the 
meetings") raised valid expectations that the 
arrangements or agreements would continue in 
force when no evidence or sufficient evidence 
existed to justify such a finding or inference. 

4. Held that the appellant carried the burden of 
showing that it's policy to refuse further meetings of 
such a kind is fair and reasonable in all the circum- 
stances when: 

(i) the agreement or arrangement between the 
parties was never intended to be enforce- 
able for an indefinite duration; 

(ii) the agreement or arrangement between the 
parties was never intended to form part of 
an industrial agreement or award; 

(iii) the respondents (applicants at first 
instance) accepted that they carried the 
onus of satisfying the Commission that the 
Industrial Agreement should be amended; 

(iv) the onus was on the respondents (appli- 
cants in first instance) to show that the 
company had acted harshly or unfairly. 

5. Held that if the appellant could not discharge 
the burden of showing that the action not to allow 
meetings was fair and reasonable there were grounds 
per se for incorporating the agreements or 
arrangement into Industrial Agreement 10 of 1979. 

8. He decided the matter before him in favour of 
the respondents when there was no or no sufficient 
evidence before him which would justify a finding to 
amend Industrial Agreement No. 10 of 1979. 

9. Held on the evidence that: 
(a) there was a valid expectation in all the 

Unions that the arrangement for the paid 
meetings would remain in force for as long 
as other major conditions of employment 
prescribed in agreement No. 10 of 1979 
when there was no or no sufficient 
evidence to justify such a finding; 

(b) because one of the Unions was found to 
have refused or neglected on the grounds 
of secrecy to have incorporated the 
arrangement for meetings into agreement 
No. 10 of 1979 when it could readily have 
done so there were grounds for attributing 
to the appellant an intention to perma- 
nently allow the meetings. 

10. Held that: 
(a) the appellant must have known that by 

terminating the arrangement for paid 
meetings that the respondents would 
counter with a claim that the practice be 
restored when no evidence or no sufficient 
evidence existed to support such a finding; 

(b) it followed from such a finding that an 
order compelling the appellant to allow the 
meetings for the duration of agreement 
No. 10 of 1979 would impose no extra 
costs on the appellant. 

11. Held that:— 
(a) the requirements of section 43 (2) could be 

equated with what was "industrially 
unfair"; 

(b) that the practice (of allowing meetings) 
had been found to be industrially fair; 

(c) Clause 18 (6) was industrially unfair. 

These grounds in one way or another go to findings 
concerning an arrangement whereby the company agrees 
to pay union members for attending monthly meetings 
on stipulated conditions. There was documentary 
evidence of such agreements made between the company 
and two of the unions, these were the result of 
arrangements made as early as 1979 and were of 
indefinite duration but subject to review. In addition 
there was evidence from a past union organiser of the 
Amalgamated Metal Workers and Shipwrights Union, 
Mr C.A. Hollett, and a present organiser of that union, 
Mr A. W. Clarke. The tenor of their evidence was that the 
arrangement was an innovation by the company for the 
purposes of rationalising previous practices in which 
there was no control over the time or duration of union 
meetings, their testimony also indicated that it was the 
intention that it be part of an ongoing industrial relations 
exercise much the same as that followed at that time in 
other places throughout the Pilbara iron ore industry. 
Mr Hollett negotiated the arrangement for his own union 
and, as we understand it, by 1982 each of the respondent 
unions participated and according to Mr Hollett and Mr 
Clarke the unions certainly expected that the arrange- 
ment was to be a permanent one, while for its part the 
company appeared to them to be perfectly comfortable 
with the arrangement. Each of these witnesses said that 
he had read and agreed with evidence on transcript in 
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proceedings from application 758 of 1986. The relevant 
evidence related to the company's initiative and support 
in establishing the practice of paid union meetings, and 
each of the witnesses indicated that this situation 
continued until July 1986 when a change in the attitude 
of management caused abandonment of the practice. 

Local agreements constituted a formal recognition of a 
binding arrangement and, even though the arrangement 
was not written into Industrial Agreement No. 10 of 
1979, Salmon C. was clearly persuaded by the evidence 
before him which attributed the omission to enshrine the 
arrangement in the Industrial Agreement to the 
company's diffidence in exposing itself to criticism from 
other employers for providing by agreement for such 
conditions. It may be that that explanation sounds 
unconvincing to some but in our view there can be little 
doubt that the unions anticipated that the arrangement 
would be honoured in any event. If it had not been so 
they could have been expected to demand inclusion of 
such provision in the agreement, whether the demand 
would have been successful is another thing but having 
already achieved such a condition with the other major 
iron ore producers it seems most likely that the unions 
would have endeavoured to achieve a similar provision 
unless they expected that the company would honour the 
arrangement as it existed. The fact is that the company 
did honour its commitment to paid union meetings until 
mid 1986, notwithstanding that, strictly speaking, it was 
contrary to Clause 6 (12) (a) of the Industrial Agreement 
that any contract of employment contain a term or 
condition inconsistent with Clause 18 (6) thereof. That 
latter clause was inserted in 1982 and its terms are such 
that they preclude an arrangement to pay for absence on 
union matters, nevertheless, the fact that the company 
continued to pay indicated that there was no intention 
that Clause 18 (6) be interpreted so as to abrogate the 
arrangement which the company was voluntarily 
complying with. For their part the unions had pressed for 
and obtained a similar condition elsewhere and, rightly 
or wrongly, Clause 18 (6) was hardly likely to have been 
regarded by the unions as an impediment to the 
continuation of an arrangement for paid union meetings. 
On either side a change of attitude or intention could not 
reasonably be anticipated, so in effect it became unfair in 
the view of the Salmon C. to apply Clause 18 (6) in such a 
way as to preclude the long standing practice of paying 
for the absence of an employee for the purpose of 
attending a union meeting, that being an absence which is 
not provided for in the clause. 

Since the company chose not to call evidence before 
the Commission, the only evidence was that favouring 
the case argued by the unions. It can be accepted without 
difficulty, in our view, that from 1978 until July 1986 
paid union meetings constituted an adjunct to the con- 
ditions of employment of the company's employees 
notwithstanding the provisions stipulated in Industrial 
Agreement No. 10 of 1979. That circumstances have 
arisen since the arrangement operated between 1978 and 
1986, which circumstances resulted in a change of 
attitude by the company in relation to this and other 
practices, has not seriously been challenged. Such 
circumstances do exist according to the finding of the 
learned Commissioner and in his judgment they render 
the provisions of the agreement no longer just, that was a 
matter for him to determine on all the material before 
him as an exercise of discretionary judgment and in our 
view it was open for him to find as he did. Despite 
assertions to the contrary the short answer to the many 
matters raised in the grounds of appeal is that they have 
not shown the exercise of discretion to be afflicted by any 
error which would permit us to review the decision under 
appeal. Accordingly we propose to order that appeal 406 
of 1987 and 506 of 1987 each be dismissed. 

Order accordingly. 

Appearances: 
Mr H.J. Dixon (of Counsel) on behalf of the 

appellant. 

Mr D.M. Stone (of Counsel) on behalf of the 
respondents. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 406 of 1987. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondent. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner S.A. Kennedy. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 9th day of June 1987 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant 
and Mr D.M. Stone (of Counsel) on behalf of the 
respondents and judgment being given on the 9th day of 
June 1987 wherein the Full Bench unanimously dismissed 
the appeal and gave reasons therefor on the 3rd day of 
August 1987, it is this day, the 3rd day of August 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 506 of 1987. 

Between Robe River Iron Associates, Appellant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Others, 
Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner S.A. Kennedy. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 9th day of June 1987 and having heard 
Mr H.J. Dixon (of Counsel) on behalf of the appellant 
and Mr D.M. Stone (of Counsel) on behalf of the 
respondents and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 3rd day of August 1987 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 3rd day of August 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Indastrial Relations Act 1979 
Section 49. 

James V. Bannister 
and 

Kema Corporation Pty Ltd trading as Miss Maud. 
No. 552 of 1987. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD No. 48 of 1978. 

Chef Restaurant 

BEFORE THE FULL BENCH. 
His Honour the President D. J. O'Dea, 

Chief Commissioner BJ. Collier, 
and Commissioner G.J. Martin. 

7th day of September 1987. 

Termination of employment — unfair dismissal — 
appeal — respondent claimed appellant given notice 
prior to dismissal — claim denied by appellant — 
respondent had programme of reduction — reason- 
able to assume the appellant was given notice prior 
to dismissal — appellant claimed compensation — 
grounds for compensation not established — appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is an appeal against the 
dismissal of a claim by a former employee, James Victor 
Bannister, that he was unfairly dismissed from his 
employment with the respondent, Kema Corporation 
Pty Ltd trading as Miss Maud. 

Originally, the employee referred to the Commission 
applications purporting to be pursuant to section 29 of 
the Industrial Relations Act 1979 and each being directed 
to a differently named organisation seeking an order on 
the grounds of unfair dismissal, victimisation and racial 
discrimination. Apparently the appellant was attempting 
to ensure that action was taken against the right party 
and the Commission dealt with the application as one, 
upon the only relevant ground provided in section 29, 
namely that the appellant, as applicant, claimed to have 
been unfairly dismissed from his employment. That 
course has not been called in question in any way in this 
appeal. 

The appellant was employed at the respondent's 
Carillon restaurant as a Carvery Chef, on a part-time 
basis, from 27 December 1982 to 26 September 1986, on 
which day as he reported for work he was ordered off the 
premises and forbidden to return. That action was taken 
following an event which occurred on that same day 
when the appellant reported to an officer of the State 
Energy Commission that the area of the premises in 
which he worked was unsafe. This report resulted in the 
attendance of an inspector who found some deficiency in 
the electrical system and issued a work order to be carried 
out within 21 days. As the Commission recognised, an 
employee has every right to take appropriate action to 
ensure safe working conditions whether or not the 
employer is advised beforehand. It would be wrong to 
condone the sacking of an employee for taking such 
action and if that were the only reason for the dismissal, 
in my view, it would be in the relevant sense unfair. In the 
instant case, the complaint of the appellant that he was 
sacked unfairly on the spot because he simply asked that 
the SEC come and inspect because he was concerned 
about the safety of the Carvery, met with assertions by 
the respondent that there were other explanations. It was 
claimed that he was already on notice having been given 
two weeks' notice of termination about one week before 
26 September 1986 because of cut-backs in part-time and 
casual staff due to a down-turn in the employer's trading 
position. The appellant stated that he did not receive any 
notice or payment in lieu of notice at all but that he was 

instantly dismissed and was not paid any wages due to 
him on the day of termination of his employment. 
Secondly it was claimed by the respondent that on 26 
September 1986 the appellant made threats against other 
members of the employer's staff in the course of a tele- 
phone call to one of them. The appellant denied that he 
threatened anyone. 

The appellant was employed pursuant to the terms and 
conditions of the Restaurant, Tearoom and Catering 
Workers' Award 1979 which makes provision for notice 
of termination to be given and in the case of an employee 
such as the appellant it provided for one week's notice of 
termination or a week's pay in lieu of notice. There is no 
requirement that notice be given in writing. 

After the appellant had testified before the Commis- 
sion, the respondent adduced evidence in order to show 
that the appellant was already on notice of termination 
and his actions on 26 September 1986 were calculated to 
damage the respondent and a decision was made to pay 
out the remaining period of notice. 1 propose to 
summarise the evidence. 

Nicholas Werner Niederberger is the Executive Chef at 
the Carillon Restaurant responsible for supervision of 
the kitchen staff. Except on rare occasions when he is 
absent he prepares work rosters for employees. He was 
aware that at the relevant time the respondent was in 
financial difficulties. In September 1986, upon instruc- 
tions received by him, he gave the appellant two weeks' 
notice because of the necessity to cut back on staff. He 
did not state what date that occurred but recalled that it 
was done in the presence of another member of staff 
named Dusan Njegich. He recalled that on 26 September 
1986 the appellant telephoned him and told him in an 
angry tone that the electricity at work was unsafe and 
that somebody could get killed and that he (the 
appellant) had telephoned the union, the licencing 
authority and the health inspectors. The appellant had 
never previously raised with him the question of electrical 
safety. He was instructed by a Mr Paulus to dismiss the 
appellant as soon as he came to work on that day because 
of his approach to the SEC. When the appellant came to 
work on that day he told him he was dismissed and 
ordered him off the premises. 

Dusan Njegich gave evidence that he is a Chef at the 
restaurant. The appellant never discussed with him 
matters of safety concerning electrical wiring at the 
workplace. He recalled being present about 5.15 p.m. on 
a day, the date of which he did not specify, when the 
appellant walked into the premises and from a position 
outside an office he heard Mr Niederberger, who was 
making up rosters, call the appellant into the office and 
say to him: "We've got to give you two weeks' notice 
because we are cutting down on staff". He said he was 
present on 26 September 1986, again about 5.15 p.m., 
when the appellant walked into the premises. He believed 
that on the occasion Nick (Mr Niederberger) and Michael 
(Mr Paulus) were present and he thought it was Michael 
who said: "You're sacked from now, we don't want you 
on the premises". 

Nicholas Michael Paulus gave evidence that he is 
Service Executive Manager in the employ of the 
respondent. He knew and had contact with the appellant 
who never mentioned his concerns about electrical safety 
at the Carillon Restaurant. The respondent employs full- 
time employees including a qualified electrician for the 
purpose of doing regular maintenance on its premises. In 
the second half of 1986 the respondent encountered 
financial difficulties and decided to reduce costs by 
shedding staff. He affirmed that a direction was given to 
Mr Niederberger in late September 1986 to further 
reduce staff in relation to the respondent's financial 
problems. In answer to the question: "Are you aware 
whether Mr Bannister was one of those whose positions 
were made redundant at that stage?" he made an oblique 
answer. According to the transcript at page 54 he replied: 

The position as such was not made redundant; the 
position as such does not require a qualified person 
— to do that job — on the highest salary structure. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1729 

It can be maintained by levels of the kitchen on 
existing staff they have available to them and also 
junior staff. It is a carvery position. There is no skill 
required in that position. 

He said that after the appellant was given notice he did 
not approach him (Mr Paulus) but he did approach Miss 
Maud by telephone. On 26 September 1986 he went to 
the restaurant in response to a request by an inspector 
from the SEC that he attend the Carillon Restaurant 
premises. He had then returned to his office and 
instructed the Executive Chef, Mr Niederberger, to 
dismiss the appellant immediately he came onto the 
premises because he considered the appellant's action 
was calculated to damage the respondent. He said that 
later that day he received a telephone call in which the 
appellant told him he had reported to the SEC unsafe 
working conditions at the restaurant, he had been to the 
union and he also intended going to the Health 
Department. He said the appellant used threatening 
words to the effect "I'm going to get your chefs". 

I have not mentioned the testimony of Alfred Von 
Kanel employed as a chef as second-in-charge at the 
Carillon Restaurant because his evidence related largely 
to matters concerning negotiations between a union and 
the respondent concerning an extension of working 
hours for the appeOant and this matter occurred some 
time before the events surrounding the appellant's 
dismissal and appears to me to be of little relevance to 
those events. Likewise the summary of evidence which I 
have recounted has omitted reference to such matters. 

In his testimony the appellant denied altogether 
receiving notice of termination and denied he had made 
any threats but he claimed that he had told Mr Paulus 
that he was going to call in the SEC because he was con- 
cerned about safety in working conditions at the 
restaurant. In other respects his version of the events of 
the day, and that of the respondent's witnesses are not 
seriously at variance. It should also be noted that I have 
made no reference to other matters of complaint such as 
victimisation and racial discrimination, these being 
matters raised in his application at first instance and 
matters to which he referred in his testimony. In my view 
they could not relate to the central issue which was 
whether circumstances leading to Mr Niederberger 
ordering him off the premises on 26 September 1986 and 
telling him not to return amounted to unfair dismissal 
from his employment. 

The Commission at first instance came to the con- 
clusion that it was probable the appellant was already on 
notice on 26 September 1986 and a decision to pay out 
the appellant for the period of notice remaining was 
justified. The appellant instituted this appeal against the 
Commission's decision on a number of grounds which 
asserted, inter alia, that witnesses for the respondent had 
sworn falsely in a number of respects in particular that on 
18 or 19 September 1986 he was given two weeks' notice. 
Subsequently with the assistance of an agent fresh 
grounds of appeal were filed and the Full Bench granted 
leave on the application of the agent, despite opposition 
from the respondent, and this permitted the appellant to 
argue the appeal on the following grounds:— 

... that the decision of the Commission made the 
following errors of law and did not determine the 
claim for unfair dismissal properly in accordance 
with the weight of evidence; to wit:— 

(i) That the Commission did not properly 
consider the Applicant's status under the 
Allied Liquor Trades Employees Award in 
respect of notice and wages entitlements 
due and owing as a result of a decision to 
dismiss the Appellant; 

(ii) That the Commission did not consider the 
Admission of Mr Pember in the 
Respondent's Notice of Answer and 
Counter-proposal dated 21 November 
1986 that staffing levels had to be reduced 
(inter alia); 

(iv) That the Commission did not consider 
whether this admission was an estoppel on 
any subsequent explanation by the 
Respondent and did not weigh this con- 
sideration in respect of the credibility of 
the witnesses called by the Respondent; 

(v) That the Commission did not consider 
another admission by the said Mr Pember 
in the same notice which indicates 
expressly that the Respondent dismissed 
the Appellant for misconduct; viz 
"reporting his area of work to the SEC for 
unsafe working conditions, and 
threatening the staff over the telephone to 
Mr Paulus that he will get even with 
them". 

(vi) That the Commission did not consider 
whether this admission was a further 
estoppel and did not weigh this considera- 
tion in respect of the credibility of the 
witnesses for the Respondent; 

(vii) That the Commission determined the 
nature of the dismissal against the weight 
of evidence by failing to consider the 
summary termination on 26 September 
1986, the absence of any managerial 
warning concerning the Appellant's 
conduct and the peremptory decision to 
terminate which deprived both the 
Appellant of any opportunity to explain 
his actions; and the Respondent to make 
clear to the Appellant the real grounds for 
its decision to dismiss; 

(viii)That the Commission did not consider 
properly the significance of the 
Respondent's failure to pay wages in lieu 
of working out the alleged notice at the 
time of dismissal and the significance and 
probability of the Respondent having 
dismissed the Appellant summarily and 
unfairly in a period during which the 
Respondent alleges that the Appellant was 
under notice of dismissal; and 

(ix) That the Appellant refers to pages 9,11, 
12,15,16,19,22,23,24,25,26,27,30,33, 
34, 35, 36, 37, 38,40,42,43,47,48,49,51, 
53, 54 and 56 of the transcript (inter alia). 

The agent of the appellant has identified a number of 
deficiencies in matters which the respondent presented to 
the Commission and it is claimed that the Commission 
made findings and inferences which are contrary to 
admissions and against the weight of evidence. These, it 
is claimed, are sufficient to show a fundamental error in 
that the Commission failed properly to characterise the 
dismissal as summary dismissal in circumstances which 
were unfair. One example on which the argument relies is 
that the notice of answer is at variance with evidence that 
the appellant was given two weeks' notice of dismissal 
before 26 September 1986, which is not stated in the 
notice of answer, the wording of which suggests that 
labour changes were intended to occur after October 
1986. It would not appear to be inconsistent with that 
time projection if notice of termination were given on 18 
or 19 September. The notice of answer, when read as a 
whole, can therefore reasonably be reconciled with the 
evidence. 

The second matter related to evidence. The appellant 
emphatically denied that he was given notice of dismissal 
prior to 26 September 1986 and as it was the respondent 
which asserted this to be the case, it bore an obligation to 
show that it was more probable than not. The evidence 
which the respondent adduced was in some respects 
deficient. The appellant acknowledged in his application 
that he had received some wages ($195.93) subsequent to 
his dismissal but the respondent omitted to produce 
evidence to show whether he was paid all wages due up to 
the expiration of the purported notice of termination. 
Accordingly it was unclear whether or to what extent that 
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notice of termination complied with the relevant award 
provisions relating to the payment of wages on termina- 
tion. Witnesses were vague about the date when the 
notice was given.1 This was somewhat surprising in the 
case of Mr Niederberger who was responsible for making 
up rosters, but was unable to fix the date more accurately 
than "late September". Mr Paulus too was unable to 
specify the date and in fact the information that the 
appellant was one of those who received a notice to 
terminate in late September was implied from what the 
witness said rather than direct testimony, that being 
because he did not answer a direct question. 

It was part of the appellant's submission that the 
whole business of labour shedding and two weeks' notice 
of termination was invented after the event in order to 
minimise the legal consequences of summary dismissal 
on 26 September 1986, yet on another limb of his 
argument the appellant was prepared to assume, as a 
basis for a submission that the two weeks' notice period 
was substituted by summary dismissal effective from 26 
September 1986, that the Commission in fact correctly 
concluded that the appellant was already on notice on 
that date. In the circumstances it was necessary that the 
Commission be satisfied of that issue according to the 
relevant standard of proof, that is the balance of 
probabilities, and if the probabilities are equal the 
burden is not discharged. In general an Appeal Bench is 
reluctant to differ from a tribunal at first instance on 
questions of fact particularly when it has heard the 
witnesses and the Appeal Bench has not: see Kwinana 
Construction Group Pty Ltd v. Electrical Trades Union 
(34 WAIG 51). It will differ on occasions where findings 
of fact or the inferences drawn therefrom are shown to 
be wrong. In my opinion, it has not been shown in the 
present case that the Commission was wrong in its 
finding that it was probable that the appellant had 
already received notice. I reach that conclusion having 
considered the evidence and after allowing for the short- 
comings to which I have referred. It seems to me that the 
Commission was entitled to remonstrate and did remon- 
strate about the manner in which some of the questions 
which were directed to issues in dispute were posed. Even 
so there was uncontested evidence of staff reductions due 
to a financial turn down, in addition Mr Paulus swore 
that he gave a direction to Mr Niederberger in late 
September to reduce staff in relation to the financial 
difficulties. He also swore that in September he gave the 
appellant two weeks' notice because of the necessity to 
cut back on staff. Mr Njegich affirmed that evidence of 
Mr Niederberger. In my view, upon the evidence before it 
it was open for the Commission to conclude on the 
balance of probabilities that about a week before 26 
September 1986 the appellant was given notice, probably 
because the respondent's difficulties caused a 
programme of reduction. 

The Commission also concluded that in taking the 
decision to pay out the applicant for the period of notice 
remaining from 26 September 1986 the respondent had 
grounds (presumably that is intended to mean sufficient 
grounds). I have pointed out that the evidence was 
insufficient to show whether the appellant was in fact 
paid out for the period referred to, moreover the 
effective action taken by the respondent was to sack the 
appellant on the spot and I am somewhat at a loss to 
understand what grounds were considered to be 
sufficient to justify that action, according to the con- 
clusion reached by the Commissioner. The appellant 
obviously managed to create the impression that by 
notifying the SEC he intended to damage or embarrass 
the respondent. The difficulty is that although the 
Commission noted that, before it, the appellant dis- 
played a strong sense of grievance, any intention to 
damage or embarrass the respondent by reporting to the 
SEC is not made manifest in the evidence or other 
material which was before the Commission, that being 
the only matter to which the consideration of the Full 
Bench is directed in determining this appeal. There was 
of course a direct assertion in the notice of answer that 
the appellant had threatened the staff over the telephone 

to Mr Paulus, although the statement of Mr Paulus that 
other staff were threatened and the appellant's denial left 
the evidence as to that issue evenly poised. In my view the 
evidence and matters before the Commission leave little 
room for any other conclusion but that the substantial 
reason for the appellant's dismissal on 26 September 
1986 was that he called in the SEC without reference to 
the respondent. That of itself in my view does not 
provide sufficient ground for summary dismissal and 
should be treated as unfair. This is small consolation 
however because it in no way affects the fact that the 
appellant was due to leave the respondent's employment, 
in accordance with the notice he received, about a week 
after that date. The agent of the appellant contended that 
summary dismissal had the effect of substituting any 
existing period of notice. He referred to an English 
authority, Harris and Russell Ltd v. Slingsby (1973) 3 All 
ER 31. In that case the fact that an employee had been 
unfairly dismissed during a period of notice of termina- 
tion was held in no way to affect the fact that he was due 
to leave his employment at the end of that period of 
termination. In my opinion it is supportive of the view- 
point that I have expressed. Reference is also made to 
two decisions of the New Zealand Arbitration Court, 
Auckland Grocers Assistants IUOW re Fabris v. Cooks 
Trading Co (1979) NZACJ 229 and Wellington Road 
Transport and Related Industries Motor and Horse 
Drivers IUW re Hepi v. Fletcher Construction Co Ltd 
(1983) NZACJ 653 at 667-669. There, issue arose as to 
whether a first dismissal was really a dismissal at all since 
it did not come to fruition because a second dismissal 
supervened, however the reasoning, related to the 
present facts, supports the proposition that the giving of 
two weeks' notice determined the moment when the 
contract of employment would be terminated and that 
notice was not revocable by the employer's unilateral 
action. It seems to me to follow that although the 
appellant may be considered to have been unfairly dis- 
missed on 26 September 1986 any relief which is con- 
templated must take into account the fact that his 
employment future with the respondent was of very short 
duration. In those circumstances if the Commission had 
treated the dismissal on 26 September 1986 as unfair 
there was no reasonable prospect of an order for 
reinstatement. The appellant failed in my view to 
establish any basis to ground an order for compensation 
notwithstanding that under "unfair dismissal" he 
claimed $10 000. I consider it was well within the power 
of the Commission in the circumstances to decline to 
make any award. 

For the foregoing reasons I propose that the appeal be 
dismissed. 

THE CHIEF COMMISSIONER: I have read the 
Reasons for Decision of His Honour, the President, and 
agree with his conclusion that the appeal be dismissed. 

From the evidence advanced to the Commissioner it 
was reasonable for her to conclude that Mr Bannister was 
probably already on notice of the termination of his 
contract of employment on 26 September 1986 and that 
the respondent had grounds for ending the 
employer/employee relationship before that notice 
expired. 

COMMISSIONER MARTIN: I also agree that the 
appeal be dismissed and share the views expressed by the 
Chief Commissioner. 

PRESIDENT: For the foregoing reasons the Full Bench 
is of the opinion that the appeal should be dismissed. 

Order accordingly. 

Appearances: 
Mr W.D. Clay don and with him Mrs C. Gardner on 

behalf of the appellant. 
Mr P.J. Cooke on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

James V. Bannister 
and 

Kema Corporation Pty Ltd trading as Miss Maud. 
No. 552 of 1987. 

RESTAURANT, TEAROOM AND CATERING 
WORKERS' AWARD No. 48 of 1978. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner G.J. Martin. 

7th day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 21st day of July 1987 and having heard 
Mr W.D. Claydon and with him Mrs C. Gardiner on 
behalf of the appellant and Mr P.J. Cooke on behalf of 
the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 7th day of September 1987 wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 7th day of September 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to Full Bench. 

Master Builders' Association of Western Australia 
(Union of Employers), Perth 

and 
Building Trades Association of Unions of Western 

Australia (Association of Workers) and John Holland 
Constructions Pty Limited. 

No. 237 of 1987. 

NO AWARD. 
Site allowance Building industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner J.F. Gregor. 

Perth 24th day of July 1987. 

Site allowance — Disabilities — Parties sought ratifica- 
tion of agreement — $1.70 per hour granted — 
Appeal by intervenor — Failure to consider the 
principles in Sapri's case and the Wage Fixing 
Principles — Appeal Upheld — Wage Fixing 
Principles not applied — Principles in Sapri's case 
and consequently Wage Fixing Principles to be 
properly applied — Decision suspended — Matter 
remitted for further hearing and determination. 

Reasons for Decision. 
THE PRESIDENT: John Holland Constructions Pty 
Limited is a major construction company which employs 
members of the various unions forming the Building 
Trades Association of Unions of Western Australia 
(Association of Workers) and at the relevant time those 
employees were engaged in construction work at a site in 

the city of Perth which is referred to as the main Forrest 
Place Redevelopment site. Each of the organisations to 
which I have referred are bound by the provisions of the 
Building Trades (Construction) Award and after 
negotiation they reached agreement that an allowance be 
paid to employees on site to compensate for disabilities 
and that it be at a proposed rate of $1.70 per hour 
worked. That agreement was required to be ratified 
pursuant to Clause 8 (16) — Site Allowances which 
requires that the agreement be referred to the 
Commission for ratification in accordance with the 
criteria outlined in Full Bench decision of the 
Conciliation and Arbitration Commission dated 25 
February 1983 (Print F1957). 

Pursuant to the required procedure the matter was 
referred to the Commission by John Holland Construc- 
tions Pty Limited and the Building Trades Association of 
Unions of Western Australia (Association of Workers) 
was named as respondent to the application. It contained 
a statement of claim which referred to the agreement and 
requested the Commission to consider ratification. The 
provisions of section 32 of the Industrial Relations Act 
1979 are relevant to every matter referred to the Commis- 
sion but it was unusual to be seeking the Commission's 
sanction of an agreement already reached and resolution 
of such a matter was unlikely to be assisted by con- 
ciliation. Accordingly the Senior Commissioner dealt 
with the application as a matter of arbitration and the 
course that was taken appears to have been open under 
the provisions of section 32 (6). In any event the Senior 
Commissioner conducted a hearing on 30 January 1987 
at which the above parties were represented and with the 
leave of the Commission intervention was allowed of the 
Confederation of Western Australian Industry Inc and 
the Master Builders' Association of Western Australia 
(Union of Employers) Perth. 

The Commission heard evidence and submissions and 
subsequently the site was inspected. It is convenient to 
make brief reference to the matters which each of the 
parties saw fit to put to the Commission. 

In its submission John Holland Constructions Pty 
Limited covered information concerning the project on 
the site, which project was expected to extend until 
February 1988 and cost an estimated $14.8 million at the 
peak of 40 employees and an average of 30 employees. 
Construction work was intended to be carried out on the 
old Boans site and the north-west corner of Forrest Place 
and part of the city railway station. Particular difficulties 
were anticipated because the site was in the central 
shopping area providing difficulty of access and con- 
gestion. The $1.70 per hour site allowance proposed was 
intended to cover all disabilities associated with the site. 

Having made their agreement which only needed to be 
ratified the original parties to the application were of 
course in full accord, for its part the Building Trades 
Association of Unions of Western Australia (Association 
of Workers) endeavoured to justify the proposed 
allowance by reference to awards of the Australian 
Commission and agreements between other parties in 
which various site allowances were struck. None of these 
was of the order of $1.70 per hour. The Association 
pointed out that the agreement with John Holland Pty 
Limited took place against a background of the building 
industry code of conduct in which agreements between 
unions and contractors were prohibited unless approved. 
It further relied upon a negotiated site allowance of $ 1.40 
for each hour worked in lieu of payment for specific 
disabilities at Newspaper House project at Herdsman, 
for which the Commission otherwise constituted had 
issued an order by consent. In support of its submissions 
evidence was given by a union organiser in relation to the 
nature of particular disabilities encountered on site. 

The Confederation of Western Australian Industry 
Inc obtained leave to appear and in its submission it 
stressed the need for adherence to what are commonly 
referred to as the wage fixing principles, in particular it 
referred to the need to avoid contrived arrangements 
which would circumvent established principles; that 
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increases outside national adjustments must constitute a 
very small addition to overall labour costs, and that any 
increases awarded should be on the basis that they will 
not become a cause of flow on. In particular reference 
was made to the requirements of principle 9 which relates 
to allowances and the need for a complete and proper 
assessment to ensure compliance with principle 10. The 
Confederation put it to the Commission that other 
awards and agreements provided no justification for the 
allowance claimed unless they in their turn were shown to 
comply with the wage fixing principles. 

The Master Builders' Association of Western 
Australia (Union of Employers) Perth firmly endorsed 
the submissions of the Confederation which required 
compliance with the wage fixing principles. In addition, 
although it was conceded that the Forrest Place site fitted 
into the pattern of projects for which allowances have 
been awarded having regard to its location and the value 
of the project, it strongly contested the existence of 
special factors justifying the proposed allowance, 
particularly when an industry allowance of $13.50 per 
week was provided for in Clause 8 of the award in order 
to cater for a variety of disabilities normally encounter- 
ed. It was claimed that the proposed allowance was an 
attempt to fix a rate by reference to the amount the 
market could bear and that this was contrary to the wage 
fixing principles and to the criteria enumerated in the 
Sapri decision, that being the decision referred to in 
Clause 8 (16) from which the Commission was to adopt 
the applicable criteria. The Master Builders' Association 
of Western Australia (Union of Employers) Perth 
tendered to the Commission a summary of decisions of 
this Commission dealing with site allowances, the 
purpose in doing so was apparenty to indicate that the 
highest arbitrated allowance was in reference to 
Newspaper House and was fixed at $1.40 per hour. 

After the submissions and evidence the proceedings 
before the Senior Commissioner were adjourned to 
enable an inspection of the conditions on site to be made. 
This was done and a hearing of the application resumed 
on 4 February 1987 at which time the Building Trades 
Association called further witnesses as to the state of 
disabilities encountered on the site and after that the 
parties concluded their submissions. The Commissioner 
found that it was uncontested that the Forrest Place site 
fits within the pattern for the awarding of a site 
allowance and he decided that an allowance should be 
awarded to compensate for disabilities experienced 
above those provided by the award. Specifically he found 
that there were unusual disabilities which he described in 
his published reasons. He ratified the agreement and on 
17 February 1987 made the following order:— 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978 as amended, employees who are 
employed by the Respondent on the Forrest Place 
re-development site, Perth shall be paid a site 
allowance of $1.70 per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. 

The task of the learned Commissioner has to be deter- 
mined by reference to the provisions of Clause 8 (16) of 
the award. Those provisions distinguish between the task 
of the Commission where the parties have reached agree- 
ment, and where they have not and refer the matter to the 
Commission in order to determine an appropriate rate. 
In my view the Commission's task is really much the 
same in either event and requires that the Commission 
determines what is an appropriate rate to be paid as a site 
allowance. The provisions of Clause 8 (16) however 
impose upon the Commission an obligation to determine 
the matter in accordance with the criteria outlined in 
what is known as the Sapri decision. The relevant criteria 
are set out at pages 10 and 11 of print F1957 and are 
reproduced hereunder for convenience:— 

(i) In relation to a claim for a new site allowance 
the first issue to be decided is whether the site is 

one for which an allowance is appropriate. As 
the unions acknowledged, not all projects 
attract an allowance. The test is whether at 23 
December 1982 the site would have attracted 
such an allowance. It would be quite contrary 
to the intention of the wage pause to grant a site 
allowance for areas or circumstances where one 
would not have customarily applied or in any 
other way to create a precedent for the 
extension of site allowances beyond the areas or 
circumstances to which they have previously 
applied. 

(ii) As to the quantum of any allowance, this 
should be assessed on the same basis as 
immediately prior to 23 December and there- 
fore the level should not exceed what would 
have been appropriate at that date for the 
circumstances on the site. 

(iii) Fixation of a new site allowance should have no 
regard to other site allowances, even in the 
immediate area, which have not been assessed 
by the Commission or where the Commission is 
not satisfied that the amount agreed between 
the parties is appropriate. 

(iv) The foregoing applies to all claims for site 
allowances made before 23 December 1982 and 
not determined at that date as well as new 
claims after that date. 

In addition to the particular task allotted to the 
Commission pursuant to Clause 8 (16) the Senior 
Commissioner was, in this case, required to deal with the 
matter before him by the proper exercise of discretion as 
to whether or not to ratify the agreement and in con- 
sidering whether to ratify the agreement or determine an 
appropriate rate he was obliged to act in accordance with 
the wage fixing principles: Amalgamated Metal Workers 
and Shipwrights Union of Western Australia and 
Electrical Trades Union of Workers of Australia v. State 
Energy Commission of Western Australia 59 WAIG 494 
per Wickham J. at 496; see also re Clarkson ex parte 
Australian Telephone and Phonogram Officers 
Association (1981) 56 ALJR 224 and see State Review of 
National Wage Decision 67 WAIG 435 at 440. 

Failure to abide by the wage fixing principles justifies 
the Full Bench in concluding that the discretion has 
miscarried: Catherine McAuley Centre Day Care and 
Others v. Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch 64 WAIG 1245, Wynne's Pty Ltd v. West 
Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers 65 
WAIG 772. 

In reference to the present facts I consider it was open 
to find that the Forrest Place construction site is within 
the pattern of sites to which an allowance is customarily 
applied and the Senior Commissioner held that that 
much had been conceded. I also consider that there was 
sufficient evidence of disabilities of a nature which are 
customarily compensated by way of payment of an 
allowance. I cannot determine by reference to the terms 
of the order or from the brief reasons for decision which 
underlay the order, whether or to what extent the Senior 
Commissioner gave effect to the requirements which are 
imposed by Clause 8 (16) where the Commission is 
resorted to for the purpose of ratification where the 
parties have agreed upon a proposed rate. In particular it 
is not known whether he paid any regard to the informa- 
tion contained in a number of exhibits which purported 
to show allowances paid in respect of other sites. In my 
opinion such information is only of value if it is 
authentic, in that the disabilities on the site at which the 
allowance is paid are similar to those on the site in 
question and the allowance has been determined or 
ratified by an appropriate Tribunal in accordance with 
the wage fixing principles. In any event it was not 
possible to draw support from the information provided 
for an allowance beyond $1.40.1 venture to suggest that 
apart from the agreement of the original parties there 
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was little material put before the Senior Commissioner to 
enable him to assess the appropriate quantum of the 
allowance in compliance with the criteria in the Sapri 
decision. 

Again it is not possible to determine from anything 
that is said in the reasons for decision whether or in what 
way the learned Senior Commissioner was guided by the 
wage fixing principles in exercising his discretion. The 
Full Bench was informed that the order would in fact 
effectively add to the overall labour costs, some 
$750 000, if that be so it cannot be reasonably described 
as a very small addition to overall labour costs. In the 
appellant's contention this was one of a number of 
factors indicating that there was a failure in this case to 
exercise a proper discretion. It also pointed to the fact 
that the proposed allowance was a fixed amount and 
presumably was to operate throughout the project, even 
though some disabilities were of a temporary nature and 
others had been remedied. Furthermore there was no 
evidence or indication why, or to what extent, the pro- 
visions in the award for an industry allowance were 
shown to be inadequate. Again, according to the 
appellant's contention there was no evidence to indicate 
what would have been an appropriate allowance at 23 
December 1982 which, according to the Sapri test, is the 
appropriate date, and finally there was no evidence to 
indicate that an appropriate allowance could be as high 
as $1.70 per hour. 

Because a proposed rate of allowance was agreed to be 
paid by John Holland Pty Limited, the Senior 
Commissioner was required, according to the words used 
in Clause 8 (16), to ratify "it", presumably the agree- 
ment rather than to determine an appropriate rate as 
would otherwise be required, but the Sapri criteria 
necessitated that he decide for himself what was an 
appropriate amount of allowance having regard to that 
which would have been appropriate immediately prior to 
the imposition to the wage freeze on 23 December 1982. 
In other words in order to ratify the agreement it was 
necessary to make a proper assessment of the 
appropriateness of the proposed allowance. The Senior 
Commissioner faced the daunting task of assessing what 
was appropriate in the absence of evidence or sufficient 
evidence other than an indication of what the employer 
was prepared to pay and confronted with the Commis- 
sion's commitment to a general policy of restraint in 
relation to any proposal for an increase. Be that as it may 
I can find no evidence that the allowance proposed in the 
agreement which was sanctioned bears any relation to an 
assessment of the kind referred to in the second of the 
criteria set out in the Sapri decision. 

Accepting that the Forrest Place redevelopment site, 
because of disabilities, is suitable to attract an allowance 
for each hour worked, it is not apparent on what basis it 
was seen fit to ratify, in accordance with Clause 8 (16) of 
the award, the agreement to pay the proposed rate of 
allowance. In fact the proposed allowance is so much 
higher than allowances approved in respect of other sites 
considered to fit within the relevant pattern as to make it 
appear likely that the order under appeal has effectively 
awarded an increase which is beyond what is authorised 
by the wage fixing principles. Accordingly I am led to 
conclude that in this case the discretion has miscarried. 
This conclusion would justify the Full Bench taking the 
position to uphold the appeal and quash the decision, 
however the relief sought by the appellant is for a 
remission of the case for rehearing and that appears to be 
the best course since I think it was sufficiently established 
that payment of a site allowance is warranted subject to 
proper assessment of quantum. For these reasons I 
propose that the operation of the decision be suspended 
and the matter be remitted to the Commission for further 
hearing and determination in the light of the foregoing. 

Since writing these reasons I have had the advantage of 
reading, in draft form, the reasons for decision of Gregor 
C. I gratefully acknowledge his coherent account of 
developments in site allowance procedures culminating 
in the Sapri decision, the effect of which he has 1 think 
accurately summarised. On the basis of what he has 
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written, it appears, and should be acknowledged as a 
matter of logic that there is sufficient compliance with 
the wage fixing principles if the Sapri criteria are properly 
applied. 

COMMISSIONER NEGUS: I have had the advantage of 
perusing the reasons for decision of both His Honour, 
the President and Gregor C. I concur with both my 
colleagues that the decision of the Senior Commissioner 
should be suspended and the matter be remitted for 
further hearing and determination. I agree with and 
endorse the observations of Gregor C. regarding the 
Sapri decision vis-a-vis the wage fixation guidelines. 

COMMISSIONER GREGOR: I have had the advantage 
of reading the decision of His Honour the President and 
although I agree with it in general terms, I have the 
following viewpoints to add. 

The relevant award is the Building Trades (Construc- 
tion) Award No. 14 of 1978. In Clause 8 (16) — Site 
Allowances are the following provisions — 

(16) Site Allowances: The Union on behalf of its 
members may request an employer to consider a site 
allowance to compensate for all special factors 
and/or disabilities on a project. 

Where the parties have considered the merit of the 
claim and have agreed on a proposed rate, it shall be 
referred to the Commission for ratification. 

Where agreement cannot be reached, the Parties 
shall refer the matter to the Commission which shall 
determine an appropriate rate, if any, to compen- 
sate for such special factors and/or disabilities. 
Provided, however, that the Commission may deter- 
mine that such site allowance shall be paid in lieu of 
any of the special rates related to conditions on the 
site as prescribed in Clause 9 subclause (1). 

The Commission shall ratify or determine such 
matters on the criteria outlined in the Full Bench 
Decision of the Conciliation and Arbitration 
Commission dated 25 February 1983 (Print F1957). 

Where the procedure prescribed by this subclause 
is being followed, work shall continue normally. 

A site allowance determined in accordance with 
this subclause shall be deemed to be prescribed by 
this Award. 

These provisions have their genesis in an Award of the 
Australian Conciliation and Arbitration Commission, 
namely the National Building Trades Construction 
Award 1979 (Print F9770). They are an outgrowth of an 
amendment which was made to the Award in January 
1982 (Print E8647) to enable the Australian Commission 
the flexibility to deal with fixation of site allowances 
when it had been hitherto constrained because of the 
"paid rates" provisions of the 1975 Award. 

The 1982 amendment was in the following terms: 
Site Allowance 

Where a dispute arises on any site as to entitle- 
ment to an allowance or the proper level of such an 
allowance, a party may notify the Commission of 
such dispute and the Commission shall determine 
the proper rate as thought necessary to compensate 
for special factors or disabilities associated with 
work on that site; provided however that the 
Commission may determine that such site allowance 
shall be paid in lieu of any of the special rates related 
to conditions on the site as prescribed in subclause 
12.1 hereof. 

From a comparison with the existing clause it can be 
readily seen that, although there have been a number of 
amendments to it since 1982, they have not diluted its 
central purpose. In April 1982 there was a conference 
between members of the Commission and representa- 
tives of employers and unions to discuss problems with 
particular reference to site allowances. A report of that 
conference was submitted in the hearing below in Exhibit 
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M1. The report describes the procedure to be adopted by 
the Commission in dealing with site allowance claims as 
follows: 

1. The Commission should refuse to handle any 
claim for an allowance if bans are in existence on the 
site. 

2. If the employer totally rejects the claim the 
Commission determines — 

(a) if the site is one in respect of which an 
allowance should be paid, and if so 

(b) the amount to be paid. 
In determining (a) above regard should be had to 

the expressed intention not to widen the existing 
pattern of jobs of a medium to large nature in 
metropolitan areas and major projects in country 
areas. 

3. If the employer agrees that some site allowance 
should be payable it is quite proper for the unions 
and the employer to confer and agree to the amount. 
However the Commission retains the discretion to 
disapprove any agreement, and if thought fit to 
grant a different amount, or no amount at all. In 
ordinary circumstances an agreed amount properly 
assessed would be likely to be accepted by the 
Commission. 

(Exhibit Ml) 
The conclusions reached at the conference are set out 

as follows: 
1. The members of the Commission will follow 

the procedure set out above in dealing with site 
allowances. This procedure is generally accepted by 
unions and employers. 

2. It is desirable for members of the Commission 
to adopt a consistent approach to site allowance 
claims. 

3. It is for the Commission to decide whether any 
claim falls within an existing pattern, and in so 
deciding the member of the Commission will have 
regard both to the type of building and the locality 
of the site. 

4. A member of the Commission has a complete 
discretion in deciding the amount of any site 
allowance, but will have regard to amounts 
payable — 

(a) on similar sites, and 
(b) within the same locality. 

5. It is expected that decisions of the Commission 
will be accepted. 

(Exhibit Ml) 
These procedures were followed by the parties and the 

Australian Commission until January 1983 when it 
became clear that they were incompatible with the so- 
called Wage Pause as created by the National Wage Case 
Decision of 23 December 1982 (Print F1600). As a result, 
a number of disputes were referred via section 34 of the 
Conciliation and Arbitration Act 1904 to a FuE Bench of 
the Commission for determination. This determination, 
which is now the centrepiece of site aEowance fixation in 
the buEding and construction industry, has become 
known as the Sapri Case (Print F1957) and was the 
subject of much debate in the proceedings leading to this 
appeal. 

In essence, the decision examines how site allowance 
claims were to thereafter be considered by the Commis- 
sion, given the commands of Guideline 3 of the National 
Wage Decision of 23 December 1982, particularly in 
respect to the granting or altering of allowances. The 
relevant part of the Guideline is — 

Only in circumstances which could not have been 
foreseen at this date should increases in existing 
award allowances or service increments be permitted 
or a new allowance or service increment created. 

Ultimately the Bench in the Sapri Case decided — 
It will be evident from the submissions that there 

was common ground among the parties that Guide- 
line 3 does not preclude the establishment of new 
site allowances. We agree with this as it does not 
involve the creation of a new type of allowance but 
the fixing of the amount of an aEowance for which 
provision exists in the award and for which there is a 
specific procedure laid down, (supra) 

The Bench went on to observe that there were 
differences amongst the parties as to what the circum- 
stances ought to be in which new site allowances could 
apply and indeed the basis of their fixation, and in that 
event, it went on to consider the appHcation of Guideline 
3 to those aspects. It then, as a result of that con- 
sideration, laid down the arrangements which were to 
operate after 23 December 1982 — 

(i) In relation to a claim for a new site aEowance 
the first issue to be decided is whether the site is 
one for which an aEowance is appropriate. As 
the unions acknowledged, not aE projects 
attract an aEowance. The test is whether at 23 
December 1982 the site would have attracted 
such an aEowance. It would be quite contrary 
to the intention of the wage pause to grant a site 
allowance for areas or circumstances where one 
would not have customarily applied or in any 
other way to create a precedent for the exten- 
sion of site allowances beyond the areas or 
circumstances to which they have previously 
applied. 

(ii) As to the quantum of any allowance, this 
should be assessed on the same basis as 
immediately prior to 23 December and 
therefore the level should not exceed what 
would have been appropriate at that date for 
the circumstances on the site. 

(iii) Fixation of a new site aEowance should have no 
regard to other site allowances, even in the 
immediate area, which have not been assessed 
by the Commission or where the Commission is 
not satisfied that the amount agreed between 
the parties is appropriate. 

(iv) The foregoing applies to all claims for site 
allowances made before 23 December 1982 and 
not determined at that date as well as new 
claims after that date, (supra) 

The balance of the decision then considered the fate of 
the individual disputes which had been referred. The 
intention of the Commission in respect of the rules it had 
laid down was made clear. It was without question that 
the Commission had intended that a constraint be drawn 
around the approach to site allowance fixation so that 
the building and construction industry was in a similar 
position to other industries, but that there remained an 
opportunity for relief to be granted in genuine circum- 
stances which were unforeseen and which related to 
disabilities on a particular site itself. The following 
passage from the decision is relevant in this respect — 

There can be of course no question that the 
decision itself and the amount fixed by the Commis- 
sion could not have been foreseen on 23 December 
1982. On the other hand, if the increases were to be 
flowed into awards before us merely on the ground 
that the decision was given after 23 December 1982, 
the Commission would in effect be increasing the 
rates in those awards because of circumstances of 
the site which were known and in existence prior to 
23 December 1982. To say that in those circum- 
stances the decision, of itself, created an unforeseen 
circumstance which justified an extension of the 
increased allowance to the awards before us would, 
in our view, at the best, be tenuous. We are of the 
opinion that to be consistent with the wording and 
intent of Guideline 3 the unforeseen circumstances 
should relate to the disabilities on the site itself. 
(supra) 
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The intent and thrust of the decision of the Full Bench 
in Sapri is therefore clear and in my view can be 
summarised as follows:— 

1. The site allowance concept could not be spread 
to new areas solely on the basis of precedent. 

2. Genuine unforeseen circumstances in the 
context of the building industry must relate to the 
site under consideration itself. 

3. The quantum of any allowance granted was 
pegged at the level which applied immediately prior 
to 23 December 1982. 

In other words, the Full Bench built a procedural fence 
designed to stop or inhibit the spread and escalation of 
site allowances in a way incompatible with the wage 
policy, that is the Guidelines, which had been introduced 
by the National Wage Bench in the best interests of the 
economy and the Nation as a whole. 

The amendments to the National Building Trades 
Construction Award 1975 and to the Building Trades 
(Construction) Award No. 14 of 1978 of this Commis- 
sion to incorporate the criteria established by the Sapri 
Case then followed. Those provisions created by the 
amendment have remained in place to date. The 
Benches, in succeeding wage cases, both Federal and 
State, have issued their decisions in the full knowledge of 
the special circumstances which apply in the building and 
construction industry without finding it necessary to 
amend the Sapri rules. In my view, it is reasonable to 
conclude that in dealing with site allowances matters, 
that a single Commissioner complies with the existing 
Wage Principles as long as he applies the criteria in the 
Sapri Case, there being an implicit warrant for him to do 
so without further reference to the Wage Principles. In 
this regard I respectfully disagree with His Honour the 
President. I do not see the application of the Award 
provisions, that is the Sapri criteria, and the Wage 
Principles as two separate functions because of the 
special warrant which was established in 1983 and which 
has been accepted since. That is to say, there is sufficient 
compliance with the Wage Principles so long as the Sapri 
criteria are properly applied. 

In the matter under appeal it is alleged by the 
intervenor appellant that the criteria were not applied 
and I turn now to examine this proposition. However, 
before I do so, it is important in the contextual sense that 
I comment briefly on what has happened in the building 
industry with site allowances post Sapri. Some of this 
history can be gleaned from Exhibits B4, B5, B6, B7, B8 
and B9, all of which relate to private agreements made 
between building companies and the unions and which 
provide the site allowances, which by their very nature, 
quantum and methodology by which they were made, are 
in breach of the Sapri criteria. The agreements cover the 
period 1982 to date. 

I will make further comment on the phenomena of 
private agreements later, but it first must be said that 
during the period of application of the Sapri criteria that 
the records of this Commission and the published 
decisions of the Australian Commission reveal that on 
many occasions the parties in the building industry, and 
particularly the employers, have urged the Commission 
to ratify site allowance agreements in situations where 
such ratification solved both industrial and commercial 
problems for them and that in doing so they were more 
concerned with a solution to their problems than with the 
application of the Sapri criteria. On many occasions the 
Commission has been reminded of its duties to resolve 
disputes and has been urged to apply the rules in section 
26 of the Industrial Relations Act 1979 which provide in 
section 26 (1) (a) the following — 

26 (1) In the exercise of its jurisdiction under this 
Act the Commission — 

(a) shall act according to equity, good 
conscience, and the substantial merits of 
the case without regard to technicalities or 
legal forms; 

On occasions when the Commission has declined to do 
so, the participants in the industry, of which the 
appellant is a leader, have been strident in their criticism. 
It appears in the matter under appeal that the criticism is 
just as strident when the Commission does approve an 
allowance. This raises questions as to the true purpose of 
the appeal. I do not intend to speculate in that respect, 
but I make the following observations. 

Since 1982 in the Western Australian building 
industry, many private site allowance agreements have 
been made (Exhibits B5 to B9 are but a few examples). 
Initially this was done by one company for reasons of it's 
own but who, it is argued, saw a marketing and commer- 
cial advantage in doing so and with whom it appears, the 
building unions were happy to co-operate. This action 
led to a spread of site allowances and an increase in the 
quantum which was not only contrary to the Sapri 
criteria, but also at odds with the general trend in other 
States so that Western Australia now has a more uniform 
spread of site allowances at a generally higher level. 

It is within this environment that Halliwell S.C. was 
confronted with an application for ratification of a site 
allowance of $1.70 per hour at the Forrest Place site. He 
was urged by the direct parties that the amount was 
legitimate because there were special disabilities on the 
site and that, as it had not been the practice to have site 
allowance matters in the central city brought to the 
Commission for ratification, that by implication the 
quantum could be approved because the old process of 
private agreement was in transition as a result of a Code 
of Conduct which had been introduced by the Govern- 
ment. Finally, the $1.70 was said to be approvable 
because it would be in lieu of all special rates in the 
Award, not just the usual three or four. 

The Master Builders Association of Western 
Australia, which challenged the Commission's decision 
to ratify, did so on the basis that it would be contrary to 
the Wage Principles and the Sapri decision. But in so 
doing in the proceedings below they drew attention to a 
site allowance of $1.40 which they said had been granted 
by Negus C. in No. C757 of 1986. A perusal of the Order 
issued by the learned Commissioner shows that it was by 
consent, in other words it was not "granted" by the 
Commission in the normal accepted sense of the word. 
The Master Builders Association was a party to the pro- 
ceedings in No. C757 of 1986 and it obviously believed 
that $1.40 was acceptable, even though it was in excess of 
allowances which had been arbitrated in the Commission 
previously. 

If $1.40 had been granted on the Forrest Place project 
we are told it would cost approximately $600 000, 
whereas the $1.70 would cost $750 000. Both of these 
increases cannot be described as a very small addition to 
labour costs, so I wonder how it can be that $1.40 is an 
acceptable amount for this Commission to be urged to 
ratify by the appellant in a consent arrangement, but 
$1.70 is not, such that it attracts the most forceful 
intervention of the appellant in these proceedings. Hence 
my concern previously expressed as to the motivation of 
the appellant. I agree with His Honour the President that 
the parties confronted the Senior Commissioner with an 
unenviable task when they sought ratification. They sub- 
mitted little to assist him to assess the arrangement 
against the strict test of Sapri and that ought now be 
remedied by a suspension of the decision for the purpose 
of remittal for further hearing and determination. 

THE PRESIDENT: The unanimous decision of the Full 
Bench is that the decision of Senior Commissioner 
Halliwell in matter No. 3 of 1987 be suspended and the 
application be remitted for further hearing and 
determination. 

Order accordingly. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 237 of 1987. 

Between Master Builders' Association of Western 
Australia (Union of Employers) Perth, Appellant 
and Building Trades Association of Unions of 
Western Australia (Association of Workers) and 
John Holland Construction Pty Ltd, Respondents. 

Before the Full Bench. 
His Honour the President D.J. O'Dea, 

Commissioner J.A. Negus, 
and Commissioner J.F. Gregor. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 2nd day of April 1987 and having 
heard Mr H.J. Dixon (of Counsel) on behalf of the 
appellant and Mr S.M. Billing on behalf of the first 
respondent and Mr T. Dobson on behalf of the second 
respondent and the Full Bench having reserved judgment 
on the matter and judgment being delivered on the 24th 
day of July 1987 wherein the Full Bench unanimously 
found that the operation of the decision of the Commis- 
sion should be suspended and gave reasons therefor, it is 
this day, the 24th day of July 1987 ordered that:— 

1. The operation of the decision of Senior 
Commissioner G.G. Halliwell given on the 17th day 
of February 1987 in matter No. 3 of 1987, be 
suspended; and 

2. The said matter No. 3 of 1987 be remitted to 
Senior Commissioner G.G. Halliwell for further 
hearing and determination. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] ' President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to the Full Bench. 

Nicholas Richard Lysaght 
and 

Superweld Olympic JV. 
No. 145 of 1987. 

Inspector Building and 
Construction Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner W.S. Coleman. 

18th day of September 1987. 

Termination of employment — Unfair dismissal — 
Disputed facts — Onus of proof — Dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Respondent supplies pipes with a 
protective covering for use on the North West Shelf 
development project. The Appellant was employed by 
the Respondent as a protective coatings inspector from 7 
November 1986 until 11 February 1987 when, for reasons 
of alleged unsatisfactory service, his employment was 
terminated with one week's pay in lieu of notice. He 
subsequently made application to the Commission 
alleging that his dismissal was unfair. The matter came 

before the Commission, constituted by Salmon C., who 
after hearing the evidence, dismissed the claim, not being 
satisfied that the dismissal was unfair. 

The Appellant now appeals from that decision. The 
grounds of appeal are somewhat unorthodox and not 
readily comprehensible. Not by any measure can they be 
said to be a brief but specific statement of the grounds 
relied upon. Stripped of their gloss, they appear, in 
essence, to allege that the Commission's finding was 
against the weight of evidence and that the 
Commissioner misdirected himself as to the extent and 
import of the Appellant's contract, and as to the onus 
required of the Appellant in proceedings of this nature. 

In our view there is no substance in any of the grounds 
of appeal. In their original form, in their form as 
amended, and as reformulatd in the submissions before 
us the grounds of appeal were totally misguided, as for 
example that which alleged "that the employer has a 
Duty of Care (sic) to inform the employee of short- 
comings in work performance", or otherwise revealed a 
failure to appreciate the nature and scope of the issues to 
be determined by the Commission on the occasion in 
question. 

Much of the evidence before the Commission was con- 
flicting and it was the Commission's task to resolve that 
conflict. It did so on this occasion, by apparently 
preferring the Respondent's evidence and there can be no 
valid complaint against that. Such a complaint cannot be 
substantiated simply by a selective reference to passages 
in the evidence of some of the witnesses favourable to the 
Appellant as was attempted on the occasion of this 
appeal. More relevant is the credibility of the witnesses 
and in assessing that the Commissioner had the 
inestimable advantage of seeing and hearing the 
witnesses. A key witness for the Appellant was Mr Allen, 
formerly the Appellant's supervisor. His evidence was, 
to say the least, contradictory, and it is not surprising 
that the Commissioner concluded that it did little to help 
the Apphcant's cause, but in part, supported the 
Respondent's case. 

It is patently clear from the evidence of the witnesses 
called by the Respondent that the Appellant's work 
performance was less than satisfactory. That is so, even if 
one accepts the Appellant's assertion that his duty 
statement limited his function to inspectorial duties 
related to quality control rather than the broader 
function which the Respondent seemed to expect of him. 
Whatever the Appellant might say of his duty statement, 
it expressly imposed upon him full authority to place a 
stop-work order on subcontractors in the event of work 
being not to specification. It is totally unrealistic to 
suggest in these circumstances that the Appellant was not 
required to deal effectively with subcontractors working 
on the project. There is ample evidence to indicate that 
even after the Appellant was employed, goods were 
rejected by customers on the grounds of poor quality, 
which would not suggest that the Appellant was perform- 
ing his duties as he should have. 

Matters of this nature cannot be resolved by an 
academic analysis of a duty statement, nor by reference 
to the standards of a purist but rather by reference to 
industrial fairness in the commercial environment in 
which the employment occurs. It is not the case that 
industrial fairness necessarily requires a formal warning 
in instances of dismissal for unsatisfactory service, still 
less in contracts of this nature is there an obligation to 
comply with the strictures of natural justice, as the 
Appellant contends. The Appellant was part of a 
management team entrusted with the task of ensuring 
that the Respondent met its contractual obligations. He 
was under a duty to confront production problems and 
arrange work priorities, or at least to seek further 
direction when his efforts were not proving effective. 
Instead, it appears that he could not dissociate himself 
from the problems and pressures faced by the 
Respondent other than by recourse to a pedantic 
application of his duty statement. In these circumstances 
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it is not surprising that his services were terminated, or 
that the Commission was not satisfied that in so doing, 
the Respondent acted unfairly. 

The Appellant carried the onus of convincing the 
Commission that his dismissal was unfair. He failed to 
do that and for the reasons indicated we see no reason to 
interfere with the Commission's decision. 

We are of the view that the appeal should be dismissed. 
Order accordingly. 

Appearances: 
Mr W.D. Claydon and Miss M.M. Neave on behalf of 

the Appellant. 
Mr P.J. Cooke on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Nicholas Richard Lysaght 
and 

Superweld Olympic JV. 
No. 145 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner W.S. Coleman. 

18th day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 8th day of September 1987, and having 
heard Mr W.D. Claydon and with him Miss M.M. Neave 
on behalf of the appellant and Mr P.J. Cooke on behalf 
of the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 18th day of September 1987, wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 18th day of September 1987, 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Derby Industries Pty Ltd trading as Globe Meats 
and 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth. 

No. 436 of 1987. 

Labourer Cleaner Meat Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner W.S. Coleman. 

7th day of September 1987. 

Termination of employment — Appeal — Workers' 
Compensation claim — Work accident — Unable to 
resume previous vocation — Equitable relief — 
Compensation — Pro rata long service leave — 
Appeal upheld — Order quashed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. It concerns an appeal from a decision of 
Gregor C. on 10 April 1987 by which he made an order 
for payment of an amount calculated on the basis of pro 
rata long service leave for Mr C. Tangaris, whose 
employment with the appellant was curtailed after 
service amounting to eight years and four months. In 
making the order he purported to exercise the power of 
the Commission to grant equitable relief in the belief that 
the circumstances relating to the cessation of employ- 
ment by Mr Tangaris were comparable with those in 
which compensation in the nature of pro rata long service 
leave has, from time to time, been awarded even though, 
under the terms of the applicable award, there is no 
entitlement until the completion of 10 years service. 

An entitlement to long service leave arises from 
continuous service with the same employer and in cases 
where compensatory orders in the nature of pro rata long 
service leave have been made they have been justified by 
circumstances relating to the termination of employ- 
ment. The usual case is where an employee has evinced 
an intention to continue indefinitely in his employment 
but is robbed of the opportunity to do so because, for 
one reason or another connected with the employer's 
business, the employee's job has become redundant and 
he has been retrenched or dismissed. That was the case, 
for example, in Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and Australasian 
Society of Engineers Industrial Union of Workers v. 
H.J. Ingle Pty Ltd (59 WAIG 400), a case referred to by 
the learned Commissioner, from which he quoted the 
following extract:— 

The evidence is that they were satisfactory 
employees and their contracts of employment were 
terminated through no fault of their own. Under the 
terms of the award applying to them they were not 
entitled to pro rata long service leave until they had 
completed 10 years' service with the employer. 
Those are general provisions which apply by 
General Order to the vast majority of awards in 
private industry. However, they apply as minimum 
conditions and do not preclude the making of a 
more favourable order if the circumstances warrant 
and permit it. 

Again the cause or event which led to the termination 
of employment was related to the employer's conduct of 
his business in well known cases in this area such as 
Transport Workers' Union of Australia v. Skipper 
Chrysler (Butler case) (59 WAIG 1747), Federated 
Clerks' Union v. Civil Flying Services (60 WAIG 164), 
Western Glass Works Pty Ltd v. Federated Clerks' 
Union (60 WAIG 287) and Poon Brothers (WA) Pty Ltd 
v. The Federated Liquor and Allied Industries 
Employees' Union (63 WAIG 385). 

Bevron Fibreglass Pty Ltd v. Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
(64 WAIG 6), was again a case in which the cause of 
termination of employment related to the circumstances 
of the employer. In that case the Full Bench made the 
following observation which was also referred to by the 
learned Commissioner:— 

. . . From time to time it has been recognised that 
in redundancy cases the Commission is not bound to 
the letter of award provisions where, for example, it 
is perceived that service with an employer may be 
nullified for long service leave purposes through no 
fault of the employee (58 WAIG 116 at 119). Ingle's 
case (59 WAIG 400) is an example of the Commis- 
sion awarding compensation in the nature of pro 
rata long service leave because it found that there 
were circumstances relating to the termination of 
employment which justified such an order ... In 
each case the Commission was doing what it was 
required to do, that is to exercise discretion 
according to statutory prescription upon the 
particular facts before it. 
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... In each case it is a matter for the discretion of 
the tribunal and the question raised by the appeal is 
whether discretion has been properly exercised. It 
will not have been properly exercised unless it has 
been exercised according to "equity" that is by 
giving fair weight to the elements of merit attaching 
to the situation of the employer as well as that of the 
employee. 

The learned Commissioner expressed his belief that the 
circumstances before him fitted within the parameters 
drawn by the previous decisions of the Commission and 
he held that in dealing with a dispute relating to an 
employee's entitlement to long service leave a 
Commissioner is not limited in the exercise of his 
discretion to cases of redundancy. The Ingles case and 
the Bevron Fibreglass case were given as examples of 
decisions where the Commission had applied its general 
powers to grant equitable relief. 

In our view the Commission's mandate would not 
extend so far as to permit the order made in favour of Mr 
Tangaris. Firstly, because unless on the evidence and 
matters raised in the original proceedings it is possible for 
the Commission to distinguish the case before it from the 
generality of cases it is bound to follow the "standard" 
provisions relating to the subject with which it is dealing. 
The decision of the Commission in Court Session in 
Caris Bros Pty Ltd v. Federated Miscellaneous Workers 
Union of Australia, Western Australian Branch (58 
WAIG 122), in relation to annual leave as a condition in 
the standard form in awards, is authority for that 
proposition. 

Secondly, the standard for long service leave derives 
from provisions which apply by general order to the vast 
majority of awards in private industry: see West 
Australian Shop Assistants and Warehouse Employees 
Industrial Union of Workers and Others v. Douglas 
Liquor House and Others (58 WAIG 116). In that case a 
number of unions sought to have applied to private 
industry, conditions which then applied to state govern- 
ment wage employees, one effect amongst others would 
have been to reduce the qualifying period for pro rata 
entitlement to three years, but this was rejected. Kelly C. 
delivered the leading judgment. At pages 117 and 118 he 
reproduced the history of the enactment of long service 
leave and at page 119 he observed:— 

. . . But in addition to those workers whose 
employment is rendered intermittent by the nature 
of the industry in which they are employed, many 
workers are similarly disadvantaged in respect of 
long service leave by the closing down of the 
business in which they are employed, or by the 
introduction of labour saving equipment or by 
business amalgamations, or by other business 
decisions made by employers. The existing con- 
ditions recognise the principal that such employees 
are entitled to pro rata payment, but limit the 
entitlement to those employees who have completed 
10 years' service. I find great difficulty in accepting 
that it is fair that an employee who has completed, 
say seven, eight or nine years of service with an 
employer can have the whole of that service nullified 
for long service leave purposes by a decision over 
which he has no control and for which he is in no 
way responsible. Such a situation can, I think, only 
be accepted as fair if one takes the view first, that no 
worker should be entitled to any benefit by way of 
leave or payment in respect of long service leave 
unless he has completed a period of service with the 
one employer or such length that it may be described 
appropriately as "long service" and secondly that 
any period of service less than 10 years cannot be 
appropriately so described. It is, perhaps, easier to 
take such a view of the matter now that the annual 
leave standard has become four weeks, and, with the 
exception of the South Australian legislation, that 
does seem to be the prevailing viewpoint not only in 
the Australian Commission but also in the legisla- 
tion of the States. Noting, as I do, that in 

redundancy cases the Commission has not con- 
sidered itself to be bound by the letter of the award 
provisions and being conscious of the recency of a 
decision the Full Bench of the Australian Commis- 
sion in which it varied the pro rata payment pro- 
vision to extend that benefit to employees who 
terminate their employment for any reason after 10 
years' service, I think we should not on this occasion 
depart from the prevailing Australian viewpoint on 
this matter. 

We have italicised the passage above in order to 
emphasise the particulr recognition afforded to 
redundancy cases as illustrated in the cases earlier 
referred to, that is that in 1977 when a claim for pro rata 
entitlement after three years' service was rejected the 
Commission noted that it had not considered itself 
bound to the letter of the award provisions in 
redundancy cases. The subject of an employee leaving his 
job after less than 10 years' service on account of injuries 
sustained at work was not touched upon in the decision, 
but there was nothing new in that occurrence and it seems 
reasonable to conclude that, except for redundancy cases 
when loss of potential long service leave entitlements 
could be a consideration in assessing compensation, the 
Commission in Court Session did not intend that pro rata 
long service leave be available to employees with less than 
10 years' service on leaving an employer's service. 

The reason why the employment was terminated in the 
case before this Bench is that Mr Tangaris was prevented 
from ever returning to his former employment because 
he suffered an accident in the course of his employment 
and it was expressly found that the end result of that 
accident is that he is now no longer able to follow the 
vocation he had with his employer. The employer was 
required to compensate him for the disability resulting 
from the accident pursuant to the provisions of the 
Workers' Compensation and Assistance Act 1981. In our 
opinion the plight of Mr Tangaris cannot be dis- 
tinguished from that of any worker employed under the 
Meat Industry (State) Award or, indeed, any other award 
to which the standard long service leave provisions apply, 
who is unfortunate enough to end his employment 
because of an injury sustained at work. In the circum- 
stances we conclude that it was not open to the learned 
Commissioner to exercise his discretion in the manner 
complained of and accordingly we are obliged to uphold 
the appeal. A number of appeal grounds were submitted 
and supported by argument but in view of the foregoing 
there is no need to consider further grounds of appeal. 
We propose that the appeal be upheld and the order 
quashed. 

Order accordingly. 

Appearances: 
Mr P.R. Momber (of Counsel) appeared for the 

appellant. 
Ms J.F. Boots appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Derby Industries Pty Ltd trading as Globe Meats 
and 

West Austrahan Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth. 

No. 436 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner W.S. Coleman. 

7th day of September 1987. 
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Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 2nd day of June 1987 and having heard 
Mr P.R. Momber (of Counsel) on behalf of the appellant 
and Ms J.F. Boots on behalf of the respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 7th day of September 
1987, wherein the Full Bench unanimously upheld the 
appeal and subsequently gave reasons therefor, it is this 
day, the 7th day of September 1987, ordered that:— 

1. The appeal be upheld; 
2. The Order of Commissioner Gregor made on 

the 10th day of April 1987, be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Appeal to the Full Bench. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Norwest Beef Industries Ltd. 

No. 838 of 1987. 

MEAT INDUSTRY (NORWEST ABATTOIRS — 
WYNDHAM) AWARD. 

Meat Workers Meat Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 
23rd day of September 1987. 

Appeal against dismissal of claim — Claim for payment 
at a seasonal abattoir — Particular award unique in 
Meat Industry — Clearly recognised seasonal 
industry — Failed to establish error on part of 
Commission — Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Appellant appeals against the 
dismissal of a claim that Norwest Beef Industries Ltd be 
required to pay severance pay to those employees whose 
contracts of service were terminated as a result of the 
closure of the employer's Wyndham Abattoir. 
Consideration of competing submissions made on behalf 
of each of the parties led the Commission to conclude 
that conventional considerations relating to redundancy 
payments were inappropriate in relation to meat workers 
at Wyndham, where the employer operated for a limited 
time during the year, according to seasonal opportunities 
and the availability of cattle, and engaged employees for 
each season according to requirements. 

It is part of the grounds of appeal that the Commission 
erred in finding that seasonal employees are excluded 
from consideration for severance payments in the event 
of redundancy. In our view there can be no doubt that 
employment in this particular segment of the meat 
industry was characterised by its cyclical nature, 
employees being engaged at the beginning and 
terminated and paid out at the end of each session. 
Although employment was arranged according to a 
system of seniority, it could not be said that there was a 
reasonable expectation of re-employment given the 

uncertainty of work being available. As the Commission 
observed, the Meat Industry (Wyndham) Award reflects 
the unique features of employment for meat workers at 
Wyndham Abattoir. Reference was made, for example, 
to the terms of employment in which there is a require- 
ment that the employer supply to an employee an 
estimation of the total seasonal kill, the number of tally 
workers in each team and the estimated number of work 
days per week. It also provides that applications for 
employment are to be called and the names of those 
applying are to be submitted to the Union to ensure that 
they are competent to perform the tasks for which they 
have been selected. There is, furthermore, provision for 
a guarantee of a minimum period of work and provision 
for payment of an allowance which includes compensa- 
tion for factors resulting from the seasonal nature of the 
work. 

As we apprehend the decision, the Commission found, 
upon this issue, that, because the employees on whose 
behalf the claim was lodged were employed in a clearly 
recognised seasonal industry in which employment was 
intermittent, there being no job protection provision in 
the award, severance pay which may be appropriate 
where an employee is in the accepted sense "redundant" 
was inappropriate in the case of this application. There is 
no doubt, on the whole of the material before the 
Commission, that decision was open and in fact we think 
it was plainly right and it is sufficient to say that, upon 
the evidence, the employees affected by the closure of the 
Wyndham Abattoir were shown to have no reasonable 
expectation of re-employment as to amount to a 
confident expectation and no right to severance pay in 
the accepted sense arose. 

Reference was made to a similar finding in respect of 
an earlier claim by the Appellant for severance pay in 
relation to meat employees at Linley Valley Abattoir (65 
WAIG 1456). In that case the Commission, similarly 
constituted, found grounds for dismissing the applica- 
tion but decided to order certain payments to employees 
on the basis of what was equitable. The Commission 
acted in this case in a similar way. After the initial 
submissions it adjourned and, before there was any 
reference to dismissal of the claim, it reconvened and 
heard evidence with a view to determining whether, as a 
matter of equity, it would be appropriate to award some 
payment in the nature of compensation. It decided 
against that course. 

It is now asserted by way of further grounds of appeal 
that the decision to dismiss the claim was against the 
(weight of) evidence and contrary to the provisions of 
section 26 of the Industrial Relations Act 1979. Various 
matters are specified but, in our opinion, they contain no 
basis to establish error as alleged, we turn now to 
consider them. 

Clause 7.—Terms of Employment, Clause 8.—Appli- 
cations, Clause 9.—Guarantee, and Clause 
13.—Seasonal Allowance cover a number of provisions 
peculiar to this segment of the industry and we have 
earlier referred to their content. The Commission 
referred to them and to Clause 23.—Incentive Bonus 
Arrangement, and it seems to us the purpose in referring 
to those clauses was for the indications which they 
undoubtedly provide of substantial differencies from 
conditions of employment which apply in the rest of the 
meat industry, other than the Broome Meat Works. They 
were relevant matters to consider in relation to the 
appropriateness of redundancy payments for employees 
covered by the award and they plainly demonstrated that 
its conditions were designed to compensate for the 
remote location of the Abattoir and the seasonal nature 
of employment there. The Appellant complains that the 
Commission gave undue weight to those provisions of 
the award and, on the other hand, the Commission failed 
to take into consideration Clause 22 which provides for 
long service leave entitlements. Clause 22 is a somewhat 
incongruous provision to find in an award which 
provides coverage in respect of cyclical and intermittent 
employment and it is quite insufficient to outweigh the 



1740 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

effect of the other provisions referred to which are 
factors which mitigate against the appropriateness of 
redundancy payments for employees covered by this 
award. 

It is said that the Commission failed to take into 
consideration the effect of the seniority agreement 
providing employees with an expectation of employment 
in subsequent years. The Commission recognised that 
there was such an arrangement but, it operated, not by 
agreement but as a matter of convenience and could not 
in any real sense be thought of as providing employees 
with more than a preference over others, as distinct from 
a confident expectation, of re-employment in 
accordance with well understood experience. 

It is said that the Commission failed to take into 
consideration that the Respondent's employees at 
Forbes (NSW) had been paid redundancy payments. 
This refers to a decision, Norwest Beef Industries 
Limited and Hollsworth reported in 1986 Australian 
Industrial Law Review at 347. It was a decision of the 
New South Wales Commission with respect to entitle- 
ments to payments under the Employment Protection 
Act 1982 of that State. The employees were there found 
to have a reasonable expectation of re-employment such 
as to amount to a confident expectation in accordance 
with well understood experience. It is understood that 
those concerned were employed on a substantially 
different basis to the strictly cyclical nature of 
employment of those at Wyndham and it was found in 
that case that the capacity of the employer to re-employ 
them was not maintained but surrendered by a conscious 
commercial decision. It was found that the case fell 
within accepted provisions for requiring payment under 
the particular provisions of the statute applying in that 
SDtate. These are features which may well be taken to 
distinguish what happened in the case at Forbes from the 
circumstances at issue before the Commission. 

The Commission considered the question of equitable 
relief in relation to the evidence of a number of former 
employees who were called in support of the application. 
One aspect which was considered was whether the 
employees had received equitable treatment by 
comparison with other groups and the evidence revealed 
that they were not treated any differently. Under this 
heading the Commission also examined any supportive 
conduct by the workforce which might have justified 
financial recognition but came to the conclusion that, on 
the contrary, there had been industrial action with 
resulting expense to the employer. It does not appear to 
us that this fact received undue weight in the context and 
we think the Appellant's complaint to this effect is 
unfounded. 

The second matter for consideration related to 
hardship and in this regard the Commission was 
unconvinced. In the reasons for decision it will be seen 
that analysis of the evidence led the Commission to 
conclude that there was no reasonable grounds for 
finding that employees had suffered personal and 
financial hardship or that those employees who testified 
should have received compensation for the loss of 
employment. The Appellant has in our view failed to 
establish the allegations of error on the part of the 
Commission in this respect. 

For the foregoing reasons we propose that the appeal 
be dismissed. 

Order accordingly. 

Appearances: 
Ms J.F. Boots (of Counsel) for the applicant. 
Mr P.R. Momber (of Counsel) for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. ■ 

Industrial Relations Act 1979 
Section 49. 

West Australian Branch, Australasian Meat Industry 
Employees' Union, Industrial Union of Workers, Perth 

and 
Norwest Beef Industries Ltd. 

No. 838 of 1987. 

MEAT INDUSTRY (NORWEST ABATTOIRS — 
WYNDHAM) AWARD. 

Meat Workers Meat Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner G.J. Martin. 
23rd day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 10th day of September 1987 and 
having heard Ms J.F. Boots (of Counsel) for the 
appellant and Mr P.R. Momber (of Counsel) on behalf 
of the respondent and the Full Bench having reserved 
judgment on the matter and judgment being delivered on 
the 23rd day of September 1987, wherein the Full Bench 
unanimously dismissed the appeal and gave reasons 
therefor, it is this day, the 23rd day of September 1987 
ordered that the appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Water Authority of Western Australia 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. 644 of 1987. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD 

No. 2 of 1980. 
Government Water Government Water 
Supply, Sewerage and Supply, Sewerage and 
Drainage Employees Drainage Employer 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
21st day of September 1987. 

Appeal — amendment to existing award to include 
English Language Tuition Leave — employers 
opposition — Commission lacked jurisdiction 
according to employer — industrial matter or social 
matter? — no reading down of the wide and general 
definition of industrial matter. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Government Water Supply, 
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Sewerage and Drainage Employees Award No. 2 of 1980 
was amended by order of the Commission on 20 May 
1987 to include:— 

43.—English Language Tuition Leave. 
(1) The employer shall grant employees of non- 

English speaking background and who are unable to 
adequately communicate in the English language, 
time off without loss of pay during normal working 
hours to attend English language classes conducted 
by the Adult Migrant Education Service or any 
other recognised statutory authority. 

(2) The selection of employees and the type, 
duration and extent of such courses shall be 
developed in consultation with the union, the 
employer and the Adult Migrant Education Service 
or other recognised authority. 

This arose as a result of an application by the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, 
whereby it sought to include in the award precisely those 
provisions and the application was granted despite the 
opposition of the employer, which is a public authority, 
the Water Authority of Western Australia, which con- 
tended that the Commission lacked jurisdiction to deal 
with the matter, that contention being put upon the basis 
that any rights which employees may have to English 
classes in the workplace is a social and not an industrial 
matter. 

Section 23 of the Industrial Relations Act 1979 
provides that, apart from some exceptions which are not 
presently relevant, the Commission has authority to 
inquire into and deal with any industrial matter. The 
expression "industrial matter" is defined by section 7 of 
the Act, unless the contrary intention appears, as 
meaning:— 

. . . any matter affecting or relating to the work, 
privileges, rights, or duties of employers or 
employees in any industry or of any employer or 
employee therein . . . 

and without limiting the generality of that meaning 
includes any matter relating to those matters set out in 
lettered paragraphs (a) to (i), of which (b) should be 
mentioned which provides:— 

... the hours of employment, leave of absence, 
sex, age, qualification, or status of employees and 
the mode, terms, and conditions of employment 
including conditions which are to take effect after 
the termination of employment; . . . 

In Hospital Employees Industrial Union of Workers 
WA v. St John of God Hospital and Others 54 WAIG 
1266, Burt J. as he then was, observed:— 

... the Commission is subject to control by means 
of the prerogative writs and by these procedures the 
High Court becomes effectively the final court of 
appeal upon jurisdictional questions. This being so 
this Court must regard itself as bound by decisions 
of the High Court, bearing upon such questions, 
which are directly in point and we should follow the 
reasoning of the High Court whenever it is 
applicable to the resolution of such questions. 

This view was endorsed in that case in the judgment of 
Wallace J. 

The Industrial Appeal Court has consistently been 
influenced by High Court authority when considering 
whethre a given matter is within the definition of 
"industrial matter" in section 7; see Robe River Iron 
Associates v. Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and Others 67 
WAIG 723. 

In considering whether the claim before the Commis- 
sion constituted an industrial matter a recent unanimous 
judgment of the justices of the High Court is particularly 
instructive. 

The matter is re Cram and Others Ex parte NSW 
Colliery Proprietors' Association Limited and Others 
(1987) 72 ALR 161. Their Honours rejected an argument 

that a dispute about manning and mode of recruitment is 
not a dispute about an industrial matter. We refer to a 
number of passages the first commencing at page 168:— 

In Federated Clerks' Union (Aust) v. Victorian 
Employers' Federation (1984) 154 CLR472; Mason 
J. pointed out (CLR at 488) that, in order to 
constitute an "industrial matter" and become the 
subject of an "industrial dispute" what is 
demanded must have a relevant connection with the 
relationship of employer and employee or, as it has 
been put more narrowly, "the relationship of 
employer and employee must be directly involved in 
the demand": see R v. Commonwealth Conciliation 
and Arbitration Commission; Ex parte Melbourne 
and Metropolitan Tramways Board (1966) 115 CLR 
443 at 450. More recently in Re Manufacturing 
Grocers' Employees Federation (1986) 60 ALJR 
347; 65 ALR 461, the court said (ALJR at 351; ALR 
at 467): 

For present purposes, it is sufficient to say 
that a matter must be connected with the 
relationship between an employer in his 
capacity as an employer and an employee in his 
capacity as an employee in a way which is direct 
and not merely consequential for it to be an 
industrial matter capable of being the subject 
of an industry dispute. 

Again at page 168 Their Honours said:— 
. . . The words "pertaining to" mean "belonging 

to" or "within the sphere of" and the expression 
"the relations of employers and employees" refers 
to the relation of an employer as employer with an 
employee as employee: Kelly, at 84. And, as Dixon 
C. J. noted in R v. Findlay; Ex parte Commonwealth 
Steamship Owners' Association (1953) 90 CLR 621, 
at 629-630, although the possibility of an indirect 
and consequential effect is not enough, the con- 
ception of what arises out of or is connected with the 
relations of employers and employees includes much 
that is outside the contract of service, its incidents 
and the work done under it. The Chief Justices went 
on to say (at 630): 

Conditions affecting the employee as a man 
who is called upon to work in the industry and 
who depends on the industry for his livelihood 
are ordinarily taken into account. 

His Honour referred to the remarks of Isaacs 
and Rich JJ. in Australian Tramways 
Employees Association v. Prahran and 
Malvern Tramway Trust (1913) 17 CLR 680. 
Their Honours, with reference to the 
equivalent of paragraph (h) of the definition of 
"industrial matters" in the Commonwealth 
and State Acts, said (at 693-4): 

The "conditions" of employment 
include all the elements that constitute the 
necessary requisites, attributes, qualifica- 
tions, environment or other circumstances 
affecting the employment. 

And the words "employers" and 
employees" are used in the Act not with 
reference to any given contract between 
specific individuals, but as indicating two 
distinct classes of persons co-operating in 
industry, proceeding harmoniously in time 
of peace, and contending with each other 
in time of dispute. 

Assuming that in the case before it the Commission 
had cognisance of a matter relating to leave of absence, 
then obviously the opening words of the definition of 
industrial matter in section 7 are wide enough to found 
jurisdiction because what is involved is the employer 
permitting an employee to be absent during working 
hours and that would plainly relate to leave of absence 
under paragraph (b); see Robe River Iron Associates v. 
Amalgamated Metal Workers and Shipwrights Union of 
Workers and Others supra per Brinsden J. at 725 and 



1742 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

Olney J. at 729 and 730, and see also the leading 
judgment of Mitchell J. and the concurring judgment of 
Bray C. J. in The Queen v. The Industrial Commission of 
South Australia ex parte The Fire Brigade Board (1977) 
15 SASR 546. According to the appellant's submission 
however the real subject matter of the application or 
demand before the Commission is indicated by the very 
words used by the applicant union in the title which was 
given to the proposed new subclause "English language 
tuition leave", thus, so the argument goes, it has made 
clear the social or cultural nature of the matter as distinct 
from its industrial nature. Accordingly the primary 
grounds of the appeal before us assert that the Commis- 
sion wrongly determined that it had jurisdiction and 
lacked jurisdiction to make the order and the appellant 
makes further assertions about the nature of the union's 
demand in specified particulars. 

A number of relevant propositions relating to the 
nature of what is demanded if a matter is to constitute an 
industrial matter were formulated by Mason J., as he 
then was, in Federated Clerks' Union of Australia v. 
Victoria Employers' Federation 154 CLR 472 at 479-480. 

A matter does not become an industrial matter or the 
subject of an industrial dispute simply because it is a 
matter over which persons who are employers and 
employees are disputing. 

Secondly in order to constitute an industrial matter 
and become the subject of an industrial dispute what is 
demanded must have a relevant connection with the 
relationship of employer and employee. 

There is no authority directly in point as to whether 
absence on leave for the purpose of English language 
tuition is an industrial matter. The determination of that 
question depends largely upon the proper characterisa- 
tion of the demand upon which the Commission is caUed 
upon to adjudicate. There are well settled principles but 
as Mr Justice Olney remarked in connection with "paid 
union meetings" it is the application of the broad 
principle to the particular set of circumstances that has 
given rise to the occasion for debate; see Robe River Iron 
Associates v. Amalgamated Metal Workers and 
Shipwrights Union and Others supra. 

That characterisation of the demand upon which 
Salmon C. settled appears, according to his reasons for 
decision, to be "a claim for paying during an authorised 
absence from work". 

The appellant contended that, properly characterised, 
the union's demand related to English language tuition. 
It sought to support that contention by reference to 
observations from the judgment from Mr Justice 
Stephen in R.V. Coldham ex parte Fitzsimmons and 
Others (1976) 137 CLR 153 at 163-4. 

Whether or not in any particular case a dispute 
concerns an industrial matter may depend, 
ultimately, upon the degree to which what is in 
dispute can be said to be demanded by employees in 
their role as employees and of employers in their role 
as employers (only for convenience of expression do 
I assume, contrary to the fact, that all demands are 
made by employees upon employers). In the words 
of the definition of "industrial matters" in section 
4, the subject matter of the demand must pertain to 
the present and future relations of employers and 
employees; this may include "much that is outside 
the contract of service and its incidents and the work 
done under it": per Dixon C.J. in Reg v. Findlay; 
Ex parte Commonwealth Steamship Owners' 
Association (19). 

The reflection, in the subject matter of a demand, 
of some other role, whether played by employee or 
by employer, or the attempted imposition upon 
employers of another role, is likely to result in the 
subject of the dispute no longer being industrial in 
character. Thus if the demand relates to matters 
predominantly of concern to employees in their role 
as electors or, say, as conservationists, or of concern 
to employers as, perhaps, entrepreneurs or 

exporters or if it seeks to impose upon the employer 
an obligation unrelated to his role of employer, for 
instance that of financial agent — see per Menzies J. 
in Reg v. Portus; Ex parte ANZ Banking Group Ltd 
(20) — it may have thereby lost its character as a 
dispute concerning industrial matters. 

We return to Robe River Iron Associates and 
Amalgamated Metal Workers and Shipwrights Union 
and Others, supra, which is instructive in relation to the 
present inquiry particularly observations of members of 
the Industrial Appeal Court in relation to a related 
matter, that is, leave to attend union meetings. Mr 
Justice Brinsden at page 725 categorised a paid union 
meeting of the type there under discussion as "a matter 
which is connected with the relationship between an 
employer in his capacity as an employer and an employee 
in his capacity as an employee in a way which is direct 
and not merely consequential". That is an accepted 
expression of the true test and it is a measure by which 
one may determine what in substance was the nature of 
the union's claim in the present case. In that case His 
Honour said that he was unable to make any intelligent 
distinction between leave of absence for the purpose of 
attending a union meeting and leave of absence for a 
public holiday, paid sick leave or absence through 
bereavement all of which are authorised by the relevant 
agreement. He then expressly referred to the significance 
of the role played by unions in the industrial relationship 
and came to a conclusion that employees may attend 
meetings of unions from time to time during working 
hours as a direct incident of the relationship of employer 
and employee as such and not merely consequential. His 
Honour quoted with approval passages from the 
judgment of Bray C.J. in The Queen v. The Industrial 
Commission of South Australia: ex parte The Fire 
Brigade Board supra, where at 548 he said:— 

But the study leave in question here seems to me 
to fall into the same category as sick leave, 
bereavement leave, maternity leave, paternity leave 
and the like, which are frequently provided for in 
awards. If attending a trade union education course 
has nothing to do with the employment and is not 
connected with the length of service, neithr is 
sickness, death or birth. 

Again at page 549 Bray C.J. said:— 
... the periods for which in the circumstances 

under which an employee may still be entitled to his 
wages under the contract of employment, notwith- 
standing his absence from work, seem to me to be 
matters pertaining to the employer/employee 
relationship upon its narrowest construction. 

Mr Justice Olney in his judgment in the same case 
analysed at some length the special role of unions in 
connection with the employer's relationship with its 
employees and he found a clear and relevant connection 
between the employment relationship and attendance at 
union meetings. His Honour clearly accepted the 
necessity for the matter in question to have a relevant 
connection with the relationship of employer and 
employees, indeed he pointed out, at page 729:— 

it would be fanciful in the extreme and indeed 
contrary to authority to suggest that a claim on 
behalf of employees to compel an employer to 
permit absence from work for attendance at 
meetings of a purely political, social, sporting or 
cultural nature (with or without payment for the 
period of absence) could be regarded as an industrial 
matter even if accompanied by a threat of industrial 
action in the event of the claim being denied. 

We have already referred to the j udgment of Bray C.J. 
in The Queen and The Industrial Commission of South 
Australia: ex parte The Fire Brigade Board, the leading 
judgment in that case however was that of Mitchell J. 
who expressed the view in clearest terms that the purpose 
for which the leave is sought, that is, the subject matter 
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of a claim (supposing it is not industrial in character) is 
not material to jurisdiction. She said, at pages 552 and 
553:— 

I do not think that it is any more material to 
jurisdiction that the study leave is for the purpose of 
attending trade union courses than it is that annual 
leave is for the purpose of following the employee's 
own pursuits. Once again this may be a reason to 
refuse the application but it does not seem to me to 
go to jurisdiction. We are not concerned with the 
merits of the application but merely have to deter- 
mine whether the Commission has jurisdiction to 
entertain it. I am of the opinion that the Commis- 
sion may hear any application for a provision for 
leave as being, in the words of Griffiths C.J., "a 
matter relating to the terms of service", and 
accordingly I would discharge the order nisi. 

In a matter before it, which concerned an application 
by the Municipal Officers' Association for paid study 
leave, the Full Bench of the Australian Conciliation and 
Arbitration Commission, in print F2761, after citing a 
number of cases including R v. The Commonwealth 
Court of Conciliation and Arbitration Re: Merchant 
Service Guild (1912) 15 CLR 586, and The Queen and 
Industrial Commission of South Australia ex pane Fire 
Brigade Board, expressed its unanimous view, in these 
terms:— 

These authorities confirm our view that a claim 
for a paid absence from work is a claim as to an 
industrial matter regardless of the purpose of the 
absence. It matters not whether the absence from 
work is for recreational purposes as in annual leave, 
or reasons arising out of the death of a relation as in 
bereavement leave, or on account of some religious 
or national event as in some public holidays, or 
reasons associated with maternity or paternity, or 
for any other reason. 

The leave itself is a matter pertaining to the 
relations of employers and employees, and the 
purpose for which the leave is granted has no 
bearing on the question of whether such leave is an 
industrial matter. 

It is clear in our view, according to the reasoning of the 
High Court and the other relevant authorities to which 
we have referred, that any application for a provision for 
leave is a matter relating to the terms of service. The 
purpose of the leave is a question not of principle but of 
degree, which may be a reason for disallowance or 
whittling down of the application. It will not generally be 
material to the question of jurisdiction that the demand 
is for one purpose or another but of that purpose is to 
compel an employer to permit absence from work for 
purposes which are not regarded as being industrial in 
character an application may well be refused. It does not 
therefore follow that any given claim for leave should be 
granted as a matter of merit. In this case however the 
respondent has strongly contended that the popular 
meaning of industrial matter is capable of including 
English on the job, whereas the appellant authority 
claimed from the outset that the purpose of the leave, 
that is, the subject matter of the claim, had no direct 
connection with the employer and employee relationship 
and therefore lacked the necessary industrial character. 

In the particulars adjoined to the first ground and 
included by reference in the second ground of appeal the 
appellant alleges that the Commission erred in law in 
holding that the claim constituted an industrial matter 
pursuant to section 7 of the Industrial Relations Act 1979 
in that — 

(a) the said claim sought to place an obligation on 
the employer to provide an English language course; 

(b) the said claim sought to place an obligation on 
the employer to consult with other bodies in the 
development of such course; 

(c) the said claim was so uncertain, vague and 
meaningless as to be incapable of being an 
"industrial matter"; and, 

(d) the said claim, properly characterised, related 
to English language tuition and not leave of 
absence. 

As evidenced by its terms, the application brought by 
the union sought to amend the relevant award by adding 
to those already provided a further entitlement to leave 
whereby the employer was obliged to permit employees 
to have time off without loss of pay during normal 
working hours for the purpose of obtaining English 
language tuition. Although the terms of the proposed 
amendment gave rise to some uncertainty as to how its 
provisions might be applied, in our view, it could not 
reasonably be said that it was not a claim that related to 
leave of absence or that its real purpose was to place an 
obligation on the employer to provide an English 
language course. There was evidence before the Commis- 
sion that alteration of the award was sought by the union 
on behalf of a considerable number of its members 
whose English language skills were inadequate without 
training at or in relation to the workplace with the 
obvious object of improving communications in relation 
to a variety of matters that impinged upon their work or 
conditions. There was also evidence before the Commis- 
sion which indicated that the authority had a policy 
which supported the improvement of the use of English 
as a language by many of its employees who came from 
non-English speaking backgrounds and were 
disadvantaged by their inadequacy in the use of English. 
After considerable negotiation the proposed amendment 
provided essentially for absence on leave on full pay and 
as such was, in our view, a matter relating to the terms of 
service and an industrial matter. The obligation to 
consult with other bodies was proposed in an effort to 
support an English language programme for such 
employees and the proposed mechanism was a means of 
giving proper effect to the scheme. The Commission 
expressed its concern that the arrangement was open 
ended and that there was a need for the provision to be 
expressed in a more certain fashion, see transcript pages 
92 to 94 and see further criticism of the imprecise nature 
of the proposals at transcript pages 194 to 195, 197 to 
199, 228 to 229 and 233 to 238. In the result the desire for 
greater clarity was unresolved and the order of the 
Commission was expressed in the terms of the claim 
despite the Commission's reservations because of the 
uncertainty of its application. The reason why the 
Commission was satisfied to issue the order in that form 
was because the mechanism provided for consultation 
between the union, the employer and the Adult Migrant 
Education Service or other recognised authority con- 
cerning the selection of employees to undergo courses 
and the type, direction and extent of those courses. The 
Commission considered that that arrangement required 
from each of the parties a reasonable approach which 
should achieve in the end a satisfactory arrangement and 
the Commission pointed out that the provision contained 
in the order was open to further variation if that became 
necessary. The appellant trenchantly criticised the 
Commission in that any effective implementation of a 
provision in an award requires certainty of definition, 
particularly where the jurisdictional basis of the 
provision is in dispute. Some of the criticism as to 
uncertainty is justified and comments expressed by 
Salmon C. indicate that the Commission itself 
appreciated as much. We cannot think however that, on 
that account, it was not within the range of a fair 
discretion to grant the claim in the terms in which it was 
framed having first drawn to the attention parties certain 
reservations. In particular there is, in our opinion, 
nothing in the particulars specified in grounds 1 and 2 
which warrant a reading down of the wide and general 
definition of industrial matter so as to deny jurisdiction 
to the Commission. 

Finally in relation to the question being an industrial 
matter we refer to a proposition to which the appellant 
took great exception. At page 4 of the reasons for 
decision it was said:— 

Therefore, by comparison with maternity leave, it 
seems plain enough that any "leave of absence" is 
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an industrial matter if it is authorised for a purpose 
that adds to the working efficiency of the employee 
taking that leave and if it also has the objective of 
meeting the Respondent's statutory obligations 
towards certain of its employees under equal 
employment opportunities policy. 

The opinion so expressed should not be regarded as 
part of the means of determining whether the matter with 
which the Commission was dealing was an industrial 
matter. The matters referred to are not essential elements 
of an industrial matter and the Commission must have 
been aware of that having canvassed the views of the 
Industrial Appeal Court and the authorities to which 
reference was made in the Robe River case (supra). The 
learned Commissioner expressly stated that his own 
conclusion was consistent with reasoning of others of 
whom he makes mention. We take it therefore that in 
determining that the matter was an industrial matter the 
appropriate tests were applied. 

Ground 3 of the appeal correctly asserts an error by the 
Commissioner in issuing the order expressing it to be by 
consent when that was obviously not the case. In our 
view that error may be corrected by varying the order so 
as to omit reference to consent so that the order will be in 
terms which could have and should have been awarded 
by the Commission when the decision was given. 

The fourth ground alleges error in law and in principle 
in that the Commission misconceived and misapplied the 
terms of the Equal Opportunity Act 1984 in so far as they 
relate to the employer. According to the appellant's 
argument the misconception and misapplication asserted 
led to fundamental errors and indicated a direct excess of 
jurisdiction. A similar error of misconception and mis- 
application is alleged in respect of the employer's duty of 
care to its employees along with the relevance of that to 
the speaking of English, this is the substance of the fifth 
ground of appeal. 

The Commission was presented with considerable 
material relating to a policy which the respondent 
authority had adopted for the promotion of equal 
employment opportunities in the workforce. The union 
stressed the obligation imposed by statue to follow such a 
policy and that the acquisition of English language skills 
by migrant workers from non English speaking countries 
was essential to that policy. The Commission plainly 
accepted that proposition despite the employers assertion 
that granting paid leave to attend English classes would 
provide a social advantage to employees with only 
incidental industrial implications. The Commission 
however was convinced that the respondent would be 
advantaged by greater efficiency within a few years if 
participants were encouraged by payment of their wages 
during attendance at English classes, and also that the 
employer would be advantaged to a degree that would 
offset the cost thereof. The Commission was also con- 
vinced that it was in the interests of the respondent that 
its employees gain some competence in the use of English 
having regard to an employers duty of care. These 
fundamental findings made by the Commission were 
open upon the material before it and support the 
decision. They are to be found towards the end of the 
published reasons. 

In our view the Order which constitutes the decision 
under appeal does not in any meaningful way attempt to 
apply or enforce the Equal Opportunity Act 1984, nor 
the employer's duty of care except to the extent that may 
be affected by the terms, express or implied, of the 
contract of employment. The fourth and fifth grounds of 
appeal and the arguments in support of them have arisen 
by reference to matters which appear in the expanded 
process of reasoning by which the decision was reached 
whereas the appeal is against the decision itself. It is 
possible to exaggerate the relevance of what may merely 
be observation. This applies particularly to matters 
raised under the final ground of appeal ground 6, and it 
also has application in reference to the present grounds 
under consideration. Although it is not mentioned as a 
ground of appeal we refer for example to a matter of 

which the appellant complained in which the Commis- 
sion appeared to be linking the existence of a statutory 
duty imposed on the respondent with a requirement that 
it bear the onus of proof. We think the proper view is 
that in this respect the Commission made the observation 
that there was a policy in existence of which the need to 
have English on the job was an essential element and in 
referring to an onus on the respondent the Commission 
was indicating that unless the employer could show that 
English on the job was not relevant to that policy then the 
proposed arrangement for paid leave in order to attend 
English classes appeared to be one that was just and 
equitable. It did not involve a reversal of the onus of 
proof in the strict sense. 

We think it is immaterial whether or not one accepts all 
that the Commission has had to say about the obligation 
of the employer and his duty of care, it was part of the 
analysis of material before the Commission but was not, 
in our view, fundamental to the determination of the 
matter before it. Certainly we cannot accept that there 
have been errors of law of principle in the manner alleged 
in the fourth and fifth grounds of appeal. 

Finally the sixth ground alleges that the Commission 
erred in principle and in fact in inserting such a clause 
into the award, in that he — 

(a) took into account the fact that paid leave for 
the purpose of attending English language classes 
during working hours will be prescribed in awards 
and industrial agreements generally in the 
foreseeable future when there was no or no 
sufficient evidence of such a fact; 

(b) took into account the fact that there were real 
benefits to the employer of granting the claim when 
there is no or no sufficient evidence of such benefits; 

(c) took into account the fact that the cost to the 
employer of the order will be offset in the longer 
term by greater employee efficiency when there was 
no or no sufficient evidence that this would be the 
case; and 

(d) took into account that in the range of work 
undertaken by the employer an employee may be 
seriously injured or killed through his inability or 
that of his work mate to communicate in English 
when there was no or no sufficient evidence of this. 

These propositions have received some attention 
earlier in these reasons in one way or another either by 
reference to evidence or inference. There was reference 
to similar arrangements having been entered into in New 
South Wales and there was a reference to the Williams 
Town Dockyard Agreement, which included a similar 
provision. There was reference to a policy of promoting 
English on the job adopted by the Australian Council of 
Trade Unions. Furthermore the learned Commissioner 
drew upon his own knowledge of industrial affairs as a 
basis for opinion that implementation of similar 
provisions was likely in the future. As the respondent has 
pointed out there was in fact a considerable body of 
evidence much of which the respondent made no attempt 
to rebut. In connection with this ground of appeal we 
were reminded of the limited right of the Full Bench to 
interfere with an exercise of discretionary judgment as 
constituted by the decision under appeal, in particular we 
were referred to a passage from the judgment of Mr 
Justice Stephen in Gronow v. Gronow (1979) 144 CLR 
513, at 519-520:- 

The constant emphasis of the cases is that before 
reversal an appellant court must be well satisfied 
that the primary judge was plainly wrong, his 
decision being no proper exercise of his judicial 
discretion. While authority teaches that error in the 
proper weight to be given to particular matters may 
justify reversal on appeal, it is also well established 
that it is never enough that an appellate court, left to 
itself, would have arrived at a different conclusion. 
When no error of law or mistake of fact is present, 
to arrive at a different conclusion which does not of 
itself justify a reversal can be due to little else but a 
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difference of view as to weight: it follows that 
disagreement only on matters of weight by no means 
necessarily justifies a reversal of the trial judge. 
Because of this and because the assessment of 
weight is particularly liable to be affected by seeing 
and hearing the parties, which only the trial judge 
can do, an appellate court should be slow to over- 
turn a primary judge's discretionary decision on 
grounds which only involve conflicting assessments 
of matters of weight. 

To the extent that the propositions contained in the 
sixth grounds of appeal have not been previously covered 
in these reasons, we think it is sufficient to recall that 
there was a considerable body of material which was 
extensively analysed and to the extent that conclusions or 
inferences were based upon assessment of weight 
attributable to the evidence or material referred to, the 
particulars in the sixth ground provide no basis for inter- 
fering with the discretionary judgment to grant the 
application. 

In summary, we are satisfied that it was correctly held 
that the claim constituted an industrial matter and that 
there was jurisdiction to make an order. We would 
accordingly reject grounds 1 and 2, and propose that 
ground 3 be upheld and that the order be varied by 
omitting reference to consent. The matters raised and the 
submissions in support of the remaining grounds fail to 
demonstrate that the Commission has in the respects 
alleged been guilty of any error and in our view those 
grounds afford no justification to interference with the 
Commissions decision. 

Subject to the amendment proposed, we propose that 
the appeal be dismissed. 

Order accordingly. 

Appearances: 
Mr G. Tannin (of Counsel) for the Appellant. 
Mr W.B. Creighton for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Water Authority of Western Australia 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. 644 of 1987. 

GOVERNMENT WATER SUPPLY, SEWERAGE 
AND DRAINAGE EMPLOYEES AWARD 

No. 2 of 1980. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
22nd day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 6th day of August 1987 and having 
heard Mr G. Tannin (of Counsel) on behalf of the 
appellant and Mr W.B. Creighton on behalf of the 
respondent and the Full Bench having reserved judgment 
on the matter and judgment being delivered on the 21st 
day of September 1987, wherein the Full Bench 
unanimously upheld the appeal in part and determined 
that the appeal should otherwise be dismissed and gave 
reasons therefor, it is this day, the 22nd day of September 
1987 ordered that:— 

(1) The appeal be upheld in part in respect of 
ground 3 and that the order of Commissioner O.K. 
Salmon delivered on the 20th day of May 1987 in 

matter No. 204 of 1985 be varied by deleting the 
words, "and by consent" in the preamble thereto; 
and; 

(2) The appeal otherwise be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — against the decision of the Commission. 

The State Energy Commission of Western Australia 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. 804 of 1987. 

STOREMEN (STATE ENERGY COMMISSION) 
AWARD 1972. 

Storemen Electrical Power Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
21st day of September 1987. 

Award variation — Power station allowance — Claim to 
extend allowance to Storemen — Claim granted 
with reduced allowances for each power station — 
Appeal — Decision against weight of evidence and 
contrary to substantial merit of case — Alleged 
Commission erred in applying work value changes 
principle — Increase not warranted — Appeal 
upheld and order quashed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The State Energy Commission has 
brought this appeal against a decision of Commissioner 
O.K. Salmon by which he made an order on 22 June 1987 
amending the Storemen (State Energy Commission) 
Award 1972, No. 4 of 1971 as amended. The Appellant 
employs persons as storemen at Bunbury, Muja and 
Kwinana Power Stations and under the award they are 
paid, in addition to other prescribed rates, a power house 
allowance. The Shop, Distributive and Allied 
Employees' Association of Western Australia sought an 
order increasing the amount of the allowance from 
$10.30 per week to $22.90 per week on the basis of 
comparison with a similar allowance prescribed at the 
higher figure for employees of the Appellant under the 
Engineering Trades (State Energy Commission) Award. 
The justification for increase was claimed to be that there 
exist particular disabilities associated with the work of 
storemen who are required to move around the power 
stations. The learned Commissioner rejected the claim 
on the basis of comparison but granted an increase (of 
differing amounts) in the power house station allowance 
for storemen employed at Kwinana and Muja Power 
Stations after hearing witnesses called by both sides and 
in the light of his knowledge of conditions encountered 
by storemen as gained by inspection and comparison at 
Kwinana, Muja and Bunbury Power Stations. No 
increase was granted in the case of storemen employed at 
Bunbury Power Station, an increase of 50 per cent and 
100 per cent respectively was granted in the case of 
storemen employed at Kwinana and Muja Power 
Stations. 
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The appeal against that decision is on the grounds that 
it is against the weight of evidence and contrary to the 
substantial merit of the case in three ways. Firstly, in 
finding that the range of disabilities suffered at Kwinana 
warranted the increase. Secondly, in granting an increase 
after finding that at Bunbury Power Station the 
disabilities encountered by storemen (who are paid an 
allowance of $10.30) are minimal, which leads to the 
conclusion that the compensation fixed for each 
disability is fixed at a "fairly high level". Thirdly, in not 
applying due weight to the Appellant's submission 
relating to the nature and degree of disabilities suffered 
and the question of allowances paid to other employees 
working in diesel and thermal power stations. 

As indicated in his reasons for decision the Commis- 
sioner inspected the various power stations and heard 
submissions and evidence. The case of the Union was put 
bu Mr Bishop and he adduced evidence as to disabilities 
encountered on the job from Mr B.K. Thomas, a 
storeman employed at Muja and Mr A.L. Harvey a 
storeman employed at Kwinana. Mr Mitsopoulos put the 
case for the Respondent and called Mr R.N. Bevington 
whose current responsibility is to supervise the stores 
operatives which includes those at Bunbury, Kwinana 
and Muja Power Stations. He gave evidence as to the day 
to day duties of those employed as storemen or store- 
persons at those depots. He indicated that those duties 
had changed in recent times at Kwinana and at Muja, in 
that those persons are now required to deliver to various 
points which to an extent has exposed them to 
disabilities, mainly noise and at Muja, coal dust. Mr 
Bevington estimated that each stores employee would be 
away from the main store at Kwinana for one hour a day 
and for two or IVi hours a day at Muja. Mr Bevington 
expressed the view that storespersons do not suffer from 
confined space or working at heights or that they do not 
perform work of an extremely hot or wet nature. 
Generally speaking, he considered those employed under 
the Engineering Trades Award suffer more disabilities 
than storepersons who suffer disabilities relating to 
noise, dust, ash and sometimes coal dust. He considered 
that the present allowance was sufficient to compensate 
storepersons for disabilities encountered. His evidence 
appears at transcript pages 71 to 75 inclusive, to which we 
were referred and that evidence was not tested by cross- 
examination. 

It was pointed out on behalf of the Appellant, by 
reference to the transcript of evidence, that the basis of 
the claim of storemen at Kwinana was heat and noise 
(Harvey transcript 29), the dirt factor having virtually 
been eliminated since the power station became a gas 
fired operation. 

As to Muja, the problems of disability relate to coal 
ash and fly ash (Thomas transcript 16), noise and heat, 
dust and fly ash and "the wet" (transcript 18). Coal dust 
and wet sludge were also present at the coal plant 
(transcript 20), as were noise, dust and dirt (transcript 
21). 

It is important to note that a power house allowance 
was first awarded in 1972 (52 WAIG 835) at a rate 
equivalent to that applying in respect of the power house 
allowance under the Engine Drivers Award which was 
prescribed to cover disabilities of heat, noise and dust. 
The Appellant had demonstrated however, according to 
the evidence before the Commission, that there has been 
no significant change in the disabilities suffered by 
storemen at the relevant power stations, and the change 
which requires employees to move out of the store from 
point to point around the power station would not 
appear to warrant an increase in the allowance already 
paid and found to be fixed at a fairly high level. Certainly 
we can find no justification on the evidence to increase 
the existing power house allowance so that, at its highest 
level, it is just short of that applying to tradesmen who 
spend the whole or a substantial proportion of their 
working hours exposed to disabilities, when according to 

the evidence storemen would only spend between three to 
four hours at best per day so exposed at Muja and much 
less at Kwinana. 

Mr Bishop advised the Commission at the outset that 
the Union's claim was brought under the allowances 
principle of the Wage Fixing Principles and expressly 
placitum (iii) thereof which reads:— 

Existing allowances for which an increase is 
claimed because of changes in the work or 
conditions will be determined in accordance with the 
relevant provisions of the Work Value Changes 
Principle or the Restructuring and Efficiency 
Principle and will be subject to the second tier 
ceiling. 

It is also made clear that it was intended to proceed 
under the work value change principle not the 
restructuring and efficiency principle. In either event it 
seems to us, as a matter of construction, any increase 
would be subject to the second tier ceiling. 

A further ground of appeal is that the Commission 
erred in applying the work value changes principle and, 
according to the Appellant's submission, the claim failed 
to satisfy the strict test which that principle requires. 
According to the Appellant an increase could only have 
been made payable in accordance with paragraph (b) and 
not by increasing the rate for the classification as a 
whole. We think the Appellant's interpretation in that 
respect would be most difficult to translate into a 
practical prescription providing for an increase if one 
were warranted. We are quite unable to see that the 
increase awarded was warranted upon the evidence 
having regard to the strict test requirement. It seems to us 
that the increase in the amount of power station 
allowances ordered manifestly exceed the second tier 
ceiling and the order could not be said to be in 
accordance with the terms of the general order of the 
Commission No. 1195 of 1986, dated 24 April 1987. 

For the foregoing reasons we uphold the appeal and 
propose that the order be quashed. 

Order accordingly. 

Appearances: 
Mr N. Fry and with him Mr N. J. Mitsopoulos for the 

Appellant. 
Mr M. Bishop for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

The State Energy Commission of Western Australia 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. 804 of 1987. 

STOREMEN (STATE ENERGY COMMISSION) 
AWARD 1972. 

Storemen Electrical Power Industry 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 
Senior Commissioner G.G. Halliwell, 

and Commissioner W.S. Coleman. 
22nd day of September 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 1st day of September 1987 and having 
heard Mr N. Fry and with him Mr N.J. Mitsopoulos on 
behalf of the appellant and Mr N. Bishop on behalf of 
the respondent and the Full Bench having reserved 
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judgment on the matter and judgment being delivered on 
the 21st day of September 1987, wherein the Full Bench 
unanimously upheld the appeal and subsequently gave 
reasons therefor, it is this day, the 22nd day of September 
1987 ordered that:— 

(1) The appeal be upheld; 
(2) The Order of Commissioner O.K. Salmon 

made on the 22nd day of June 1987, be quashed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Lisa Francesca Stothard 
and 

Mr R.O. Meyers trading as International Bloodstock. 
No. 635 of 1987. 

NO AWARD. 
Clerical Horseracing 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner W.S. Coleman. 

Perth 3rd day of August 1987. 

Wages — Contractual Benefits — Appeal — Doubt as to 
identity of employer — Additional proof now 
available — Operation of decision suspended — 
Remitted for further hearing and determination. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I propose to deliver the decision of 
the Full Bench in this matter. It is a decision which will, 
we hope, assist an equitable conclusion to this matter to 
be reached. In delivering the decision, I must say it is a 
most unusual case. The circumstances are extraordinary. 

The appellant is a young woman who claimed to have 
been unfairly dismissed from employment and to have 
been denied contractual benefits. There is provision in 
the Industrial Relations Act 1979 (section 29) which gives 
rise to those claims being brought by her, or by any 
employee, in person. In this case the notice of application 
was made by the girl herself, Miss Stothard, and it was 
directed to Mr R. Meyers trading as International 
Bloodstock. There evidently was a conference at which, 
so we are informed, the respondent, R.O. Meyers trading 
as International Bloodstock or trading as any other firm, 
made no appearance and when the application was 
brought on and adjourned on one or more occasion 
again there was no attendance by the respondent so- 
named or of any person by the name of R. Meyers. 

When the matter finally came on for hearing before 
Gregor C. on 29 May 1987 the applicant was represented 
by Mr Ruskin who appears representing her on this 
appeal and who has not addressed the grounds of appeal 
specifically except to explain to the Appeal Bench that 
there were errors made, and he concedes they were made 
on his part, in that there was evidence which he failed to 
produce which if it had been produced would have 
established the necessary contract of employment 
between Miss Stothard and the respondent. I say "the 
respondent" advisedly recalling that the respondent as 
named in the application was said to be trading as 
International Bloodstock whereas according to the 

evidence, as it appears by reference to the decision of 
Gregor C., there was evidence of a Kiwi Bloodstock 
Syndication being the employer. There was produced in 
evidence a subsidy agreement which appears to have been 
made between an employer named as Kiwi Bloodstock 
Syndication and signed by a person referred to as 
Robert Meyers, although the signature appears to be 
E.M. Meyers. This document, the so-called subsidy 
agreement, purports to cover the conditions relating to 
the payment of a subsidy. That firm. Kiwi Bloodstock 
Syndication, being the employer and Lisa Francesca 
Stothard being the employee. The condition is described 
thus: 

On the basis that I will receive payment of a 
subsidy, I agree to provide employment in 
accordance with the provisions of the above 
award/legislation and work experience in 
accordance with the above. I understand that, 
subject to conditions overleaf, I will be paid a 
subsidy as follows . . . 

Then there is set out $75.00 per week from 3 January 
1985 to 1 May 1985 and $50.00 per week from 2 May 1985 
to 28 August 1985. 

The evidence which was adduced in this matter and the 
documentary evidence, so far as it went, was, as I have 
said, found by the Commissioner to be insufficient to 
establish a contract of employment between the 
applicant and R.O. Meyers trading as International 
Bloodstock. 

I suppose the key to the written reasons for decision 
which indicates the reason why the application was 
dismissed is the last sentence of those reasons in which 
the Commissioner says: 

The applicant carries the onus to prove its case on 
the balance of probability, that onus has not been 
discharged and the matter must be determined by an 
order of dismissal. 

It is clear to us that in coming to that decision the 
Commissioner was not simply saying that because of that 
failure that is an end to it. The reasons in their fullness 
will indicate that he has taken into account all the 
circumstances as they were placed before him. Never- 
theless, we have listened to what has been said by way of 
explanation and excluse by Mr Ruskin and it is apparent 
that at one time Miss Stothard was employed by Kiwi 
Bloodstock Syndication and that that was an 
organisation or a firm, the proprietor of which was 
Robert Meyers. That on the face of it is a different firm, 
or organisation, to the named respondent, but having 
regard for the evidence which was given in the case there 
were two periods of employment, as I understand it. It is 
possible that the named respondent can be linked with 
the applicant in employment and the deficiency that was 
found required an order of dismissal. I would put it as 
high as to say that it can very likely be rectified according 
to what Mr Ruskin says he has by way of further 
evidence. Not that it is new evidence as it was available 
presumably at the time. 

It may be established by reference to the business 
names registration that the respondent named and Kiwi 
Bloodstock Syndication are the same or it may be 
established by other direct evidence. If it can be 
established then it seems to us that an equitable result will 
have been achieved. 

I am anxious to make it clear that the circumstances 
are extraordinary. Evidently the respondent named, that 
is, the personal respondent R.O. Meyers, whether he is 
named in respect of one firm or the other, failed on any 
occasion to attend these appeal proceedings. There are 
factors which have been put before us which indicate 
quite strongly that an opportunity for a further hearing 
in this matter may be an opportunity to replace the 
absence of connecting evidence in terms of the true 
employer. 

Normally, as I tried to explain to Mr Ruskin, the 
Appeal Court will not interfere unless it is satisfied that 
there is something wrong with a decision but we do have 
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the power to remit the matter for further hearing and we 
do have an overriding responsibility to look at all the 
factors of any decision and if we think that it is a decision 
which is not in accordance with equity, good conscience 
and the substantial merits of the case then we have an 
obligation to exercise properly the powers vested in us in 
order to see that such a decision is reached. 

The reasons for the order for dismissal in this case 
might shortly be described as a lack of evidence, or an 
insufficiency of evidence. One is left, nevertheless, with 
an impression that, as Mr Ruskin concedes, if the case 
had been approached differently and if the respondent 
had been present, there would have been an opportunity 
in that event, of course, to cross-examine him and if 
those eventualities had occurred it may be that the 
deficiencies of evidence could have been made good. 

This is a special case, so far as we are concerned, and 
we do propose that the operation of the decision reached 
by Gregor C. be suspended and we propose to remit the 
case for further hearing and determination. That will do 
no more than provide an opportunity to this young 
applicant to establish on the balance of probabilities, 
which is the required standard, that she is owned the 
moneys that are claimed from R.O. Meyers, trading as 
International Bloodstock and Syndications, or Inter- 
national Bloodstock, or it may be in some other form. If 
that is the way the evidence goes it may be necessary that 
the proceedings in relation to the respondent be 
amended. It is not for us to determine that or to decide 
whether leave should, at this late stage, be granted. That 
would be a matter for the Commission but it is a decision 
which would be made without reluctance, I would have 
thought, if it means that, in the final analysis, the correct 
employer is named and an equitable decision is reached 
in relation to this claim. 

For those reasons we propose to make an order, as I 
have indicated, suspending the operation of the decision 
and remitting the matter for further hearing and 
determination. 

Order accordingly. 

2. The said matter Nod. 198 of 1986 be remitted 
to Commissioner J.F. Gregor for further hearing 
and determination. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

UNIONS — 
Application for alteration 

of rules — 

Application No. 990 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application by the "Western 
Australian Police Union of Workers" for alteration 
of its rules. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered alterations to rules 4, 14 (a) and 
29 of the registered rules of the applicant union in the 
terms of the application as filed on 17 August 1987. 

Dated at Perth this 29th day of September 1987. 

T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

Lisa Francesca Stothard 
and 

Mr R.O. Meyers trading as International Bloodstock. 
No. 635 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner W.S. Coleman. 

Perth 3rd day of August 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 3rd day of August 1987 and having 
heard Mr R. W. Ruskin on behalf oif the appellant, there 
being no appearance by or on behalf of the respondent 
and the Full Bench delivered judgment on the matter on 
the said 3rd day of August 1987 wherein the Full Bench 
unanimously found that the operation of the decision of 
the Commission should be suspended and gave reasons 
therefor, it is this day, the 3rd day of August 1987, 
ordered that:— 

1. The operation of the decision of Commissioner 
J.F. Gregor given on the 29th day of May 1987 in 
matter No. 198 of 1986, be suspended; and 

COMMISSION 
IN COURT SESSION — 

Matters dealt with — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 622 of 1984. 

Between the Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Applicant and the Board of Manage- 
ment, Ngal-A Mothercraft Training Centre, 
Respondent. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Ms M. Kuhne on behalf of the respondent, and 
by consent, the Commission in Court Session, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Hospital Workers (Ngal-A) Award No. 
6A of 1958 be varied in accordance with the 
following Schedule. 

Dated at Perth this 9th day of September 1985. 
By the Commission in Court Session. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Senior Commissioner. 
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Schedule. 
1. Clause 2.—Arrangement: 

A. Delete the numbers and title 28. Part-Time 
Workers and insert the numbers and title 28. Part- 
Time Employees. 

B. Delete the numbers and title 30. Deduction for 
Board and Lodging and insert numbers and title 30. 
Deduction for Lodging. 

C. Immediately after the numbers and title 32. 
Wages of this clause add the following numbers and 
titles: 

33. Representatives Interviewing Employees 
34. Effect of 38-Hour Week 
35. Temporary Employees 
36. Calculation of Penalties. 

2. Clause 6.—Definitions: Delete this clause and insert 
the following in lieu: 

6.—Definitions. 
(1) "Laundress" means a female employee who is 

required to do washing and/or ironing and any 
other function in a laundry. 

(2) "Laundry Hand, female" means an employee 
employed in a laundry whose major employment is 
not washing and/or ironing. 

(3) "Orderly" means a male employee not other- 
wise classified in this award. 

(4) ' 'Postered Employee'' means an employee for 
whom the ordinary hours of work may include work 
on a Sunday. 

(5) "Seamstress" means an employee who cuts 
out and fits uniforms or dresses to measure or 
pattern. 

(6) "Tradesman Cook" means an employee 
employed in cooking who possesses recognised 
qualifications in the trade of cooking. 

(7) "Part-Time Employee" means an employee 
who regularly works less than 40 hours per week. 

(8) "Casual Employee" means an employee 
engaged for a period of less than one month. Where 
the employment continues beyond one month, 
he/she shall be deemed to be a temporary employee 
from the end of that month. 

(9) "Temporary Employee" means an employee 
engaged for a specific period or periods longer than 
one month but less than 12 months. 

(10) "Accrued Day(s) Off" means the paid days 
off accruing to an employee resulting from an 
entitlement to the 38-hour week as prescribed in 
Clause 7.—Hours of this award. 

3. Clause 7.—Hours: Delete this clause and insert the 
following in lieu: 

7.—Hours. 
(1) From 1 July 1985 and subject to the provisions 

of this award, the ordinary hours of duty shall be an 
average of 38 per week with the hours actually 
worked being 40 per week or 80 per fortnight at the 
option of the employer with a maximum of eight 
hours per day, exclusive of meal breaks. 

Except where provided elsewhere, the ordinary 
hours shall be worked — 

(a) With two hours of each week's work 
accruing as an entitlement to a maximum 
of 12 Accrued Days Off in each 12 month 
period. The Accrued Day(s) Off shall be 
taken in a minimum period of one week 
made up of five consecutive Accrued 
Day(s) Off in conjunction with a period of 
annual leave or at a time mutually 
acceptable to the employer and the 
employee; or 

(b) with 0.4 of an hour per day accruing as an 
entitlement to take the 20th day in each 
cycle as an Accrued Day Off in con- 
junction with other days off. 

Provided that an employee who, at the comple- 
tion of a 20 day work cycle, has not accrued 
sufficient hours to enable him/her to take a full paid 
shift off duty, will continue past the 20 day work 
cycle until sufficient hours have accrued to enable 
him/her to take a full paid shift off duty. 

(2) By agreement between the Union and the 
employer the ordinary hours of an employee, in lieu 
of the provisions of subclause (1) hereof, may be 
worked within a 10 day, two week cycle, with an 
adjustment to hours worked to enable 76 hours to be 
worked over 9!/2 days of the two week cycle and an 
entitlement to take the other half day in each cycle as 
an accrued half day off. 

(3) The employer and employee may by agree- 
ment substitute the Accrued Day Off the employee 
is to take off for another day in which case the 
Accrued Day Off shall become an ordinary working 
day. 

(4) Where practicable the ordinary hours of work 
shall be rostered over not more than six consecutive 
days. 

(5) The provisions of this clause apply to a part- 
time employee in the same proportion as the hours 
normally worked bear to a full-time employee. 

(6) Any dispute between the employer and the 
Union concerning the operation of this clause shall 
be referred to the WA Industrial Relations 
Commission. 

4. Clause 9.—Rosters: Delete this clause and insert the 
following in lieu: 

9.—Rosters. 
(1) The ordinary hours of duty prescribed in 

Clause 7.—Hours of this award shall be set out in a 
roster which shall be posted in a convenient place 
where it can be readily seen by the employees 
concerned. 

(2) The roster shall set out the time each employee 
starts and finishes each shift, and also each break in 
the shift together with the days each employee is 
rostered off duty, and shall be open for inspection 
by a duly accredited representative of the Union at 
such times as the record is open for inspection. 

(3) Except as provided in subclause (7) hereof 
meal breaks shall be for a period of at least 30 
minutes, but not greater than one hour for each 
meal. 

(4) Except at the change of roster, no employee 
shall be rostered for duty until at least 10 hours have 
elapsed from the time his previous rostered shift 
ended. 

(5) Such roster shall be posted at least 48 hours 
before it comes into operation and may be altered by 
48 hours' notice, but this shall not prevent a part- 
time employee working additional shifts in 
accordance with subclause (4) of Clause 29.—Part- 
Time Employees. 

(6) No alteration shall be made to the roster in 
accordance with subclause (5) of this clause unless 
the employee concerned is notified before the con- 
clusion of his rostered shift immediately before the 
changed shift, or on the day before the changed shift 
commences. 

(7) Where employees are employed on rotating 
shifts which cover 24 hours per day, the night shift 
shall be rostered on a straight shift of eight hours, 
which shall include a meal break to be taken in the 
employer's time; provided that during such meal 
break the employee shall be on call. 

5. Clause 11.—Contract of Service: Delete this clause 
and insert the following in lieu: 

11.—Contract of Service. 
(1) Subject as hereinafter provided no employee 

shall have his/her services terminated unless he/she 
has received 14 days' previous notice of his/her 
termination or pay for such period in lieu thereof. 
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(2) No employee shall, without the consent of the 
employer, resign without first having given 14 days' 
previous notice of his/her intention to do so, and in 
the absence of such notice, the employer may with- 
hold holiday or other pay up to the amount of 14 
days' wages. 

(3) The employer may at any time without prior 
notice dismiss an employee for refusal or neglect to 
obey orders or for misconduct, and such employee 
shall be entitled to a written statement as to the 
reason for the dismissal within 14 days of the said 
employer having received a written request for such 
a statement. 

In such cases an employee shall be paid up to the 
time of dismissal. 

(4) The employer shall be under no obligation to 
pay for any day not worked upon which the 
employee is required to present him/herself for 
duty, except where such absence from work is due to 
illness and comes within the provisions of Clause 
20.—Sick Leave of this award, or such absence is on 
account of holidays to which the employee is 
entitled under the provisions of this award, or where 
the employee is on an Accrued Day Off. 

6. Clause 14.—Overtime: Delete this clause and insert 
the following in lieu: 

14.—Overtime. 
(1) Overtime shall mean all time worked beyond 

or in excess of the ordinary rostered hours of duty 
prescribed in Clause 7.—Hours or Clause 28.— 
Part-Time Workers of this award on any day the 
employee is rostered on duty, and except as 
hereinafter provided shall be paid for at the rate of 
time and one half for the first two hours and double 
time thereafter. Such rates shall be calculated on an 
employee's hourly award rates. 

(2) In lieu of payment for overtime, and by agree- 
ment between the employees and the employer, time 
off equivalent to the time worked may be granted 
when overtime is occasioned through the failure of 
another employee to report for duty, except where a 
full additional shift is required when overtime rates 
shall apply. 

(3) All work performed by employees on any day 
on which they are rostered off duty or days worked 
in excess of those provided in Clause 7.—Hours or 
Clause 28.—Part-Time Employees shall be paid for 
at the rate of double time. 

(4) Where an employee is required to work over- 
time and such overtime is worked for a period of at 
least two hours in excess of the required daily hours 
of work, the employee shall be provided with a 
meal, free of cost, or shall be paid the sum of $4.00 
as meal money. 

This subclause shall not apply where the employee 
has been advised of the necessity to work overtime 
on the previous day. 

(5) An employee who has completed his/her 
usual hours of duty and has left the job and who is 
recalled to work after the usual ceasing time, shall be 
paid a minimum of three hours at overtime rates. 

7. Clause 14A.—Maternity Leave: Immediately after 
subclause (11) of this clause add the following: 

(12) Effect of Maternity Leave on Accrued 
Day(s) Off 

(a) When an employee proceeds on maternity 
leave there will be no accrual towards an 
Accrued Day(s) Off as prescribed in sub- 
clauses (1) and (2) of Clause 7.—Hours of 
this award. 

(b) When an employee proceeds on maternity 
leave the employer may pay an employee 

. the amount of hours accrued towards an 
Accrued Day(s) Off as prescribed in sub- 
clauses (1) and (2) of Clause 7.—Hours of 
this award. 

8. Clause 15.—Shift Work: Delete this clause and 
insert the following in lieu: 

15.—Shift Work. 
(1) Subject to subclause (2) hereof, a loading of 

12.5 per cent of the ordinary wage shall be paid for 
time worked on afternoon or night shift as defined 
hereunder: 

(a) Afternoon shift — commencing between 
12 noon and finishing at or after 6.00 p.m. 

(b) Night shift — commencing between 6.00 
p.m. and 4.00 a.m. 

(2) A loading of 18.75 per cent of the ordinary 
wage shall be paid for time worked on permanent 
afternoon or night shifts provided that where an 
employee requests in writing permanent afternoon 
or night shift, the provisions of subclause (1) of this 
clause shall apply. 

(3) For the purposes of subclause (2) of this clause 
an employee shall be deemed to have been working 
permanent afternoon or night shift where such 
employee works that shift as part of a non-rotating 
roster. 

9. Clause 16.—Weekend Work: Delete this clause and 
insert the following in lieu: 

16.—Weekend Work. 
An employee shall be paid for ordinary hours 

worked between 12 midnight on Friday and 12 mid- 
night on Sunday at the rate of time and one half. 

10. Clause 17.—Allowances and Special Provisions: 
Delete this clause and insert the following in lieu: 

17.—Allowances and Special Provisions. 
(1) Any employee handling foul linen in laundry 

procedures shall be paid an allowance of $1.10 per 
week. 

(2) An employee engaged as a casual shall be paid 
25 per cent over the rates specified in this award. 

11. Clause 18.—Higher Duties Allowance: Delete this 
clause and insert the following in lieu: 

18.—Higher Duties Allowance. 
(1) An employee who performs duties which carry 

a higher minimum rate than that which such 
employee usually performs shall be entitled to the 
higher minimum rate while so employed. 

(2) Where such an employee is engaged in the 
higher grade of work for more than two hours in any 
one day, the employee shall be paid the higher rate 
for the whole day. Provided that payment for higher 
duties shall not apply to an employee required to act 
in another position whilst the permanent employee 
is on a single Accrued Day Off as prescribed by sub- 
clause (2) of Clause 7.—Hours of this award. 

12. Clause 19.—Holidays 
A. Delete subclause (5) of this clause and insert the 

following in lieu: 
(5) (a) The annual leave prescribed in subclause 

(1) of this clause may be split into more than one 
portion: 

(i) where the 12 Accrued Day(s) Off are taken 
in conjunction with annual leave, by the 
employer once per annum provided that 
no portion is less than two weeks, 

(ii) by agreement between the employer and 
the employee provided that no portion is 
less than one week. 

(b) Any dispute arising out of this clause in 
relation to splitting or not splitting an employee's 
annual leave entitlement, if not resolved by agree- 
ment between the employer, the employee and the 
Union, shall be referred to the WA Industrial 
Relations Commission for determination. 
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B. After subclause (9) of this clause, insert the 
following: 

(10) If the services of an employee terminate and 
the employee has taken a period of leave in accor- 
dance with this subclause and if the period of leave 
so taken exceeds that which would become due 
pursuant to subclause (3) of this clause the employee 
shall be liable to pay the amount representing the 
difference between the amount received by him for 
the period of leave taken in accordance with this 
subclause and the amount which would have 
accrued in accordance with subclause (3) of this 
clause. The employer may deduct this amount from 
moneys due to the employee by reason of the other 
provisions of this award at the time of termination. 

(11) When an employee proceeds on the first four 
weeks' of the annual leave prescribed by subclause 
(1) of this clause there will be no accrual towards an 
Accrued Day(s) Off as prescribed in subclauses (1) 
and (2) of Clause 7.—Hours of this award. Accrual 
towards and Accrued Day(s) Off shall continue 
during any other period of annual leave prescribed 
by this clause. 

13.—Clause 20.—Sick Leave 
A. Delete subclause (4) of this clause and insert the 

following in lieu: 
(4) No employee shall be entitled to the benefit of 

this clause unless he/she produces proof to the 
satisfaction of the employer or his/her representa- 
tive of such sickness provided that the employer 
shall not be entitled to a medical certificate for 
absences of less than three consecutive working days 
unless the total of such absences exceeds five days in 
any one accruing year. 

Provided that where an employee has had two 
absences on paid sick leave adjacent to other days 
off duty within a period of 12 months the employer 
may request in writing that any further absences 
adjacent to days off be accompanied by such 
certificate. 

Provided further than this request shall remain in 
force until the employee has completed a continuous 
period of 12 months without such absence. 

B. After subclause (8) of this clause insert the 
following: 

(9) An employee shall not be entitled to claim 
payment for non-attendance on the ground of 
personal ill-health or injury nor will the employee's 
sick leave entitlements be reduced if such personal 
ill-health or injury occurs on a day when an 
employee is absent on an Accrued Day Off in 
accordance with the provisions of subclauses (1) and 
(2) of Clause 7.—Hours of this award unless such 
illness is for a period of seven consecutive days or 
more and in all other respects complies with the 
requirements of subclause (5) of this clause. 

(10) An employee whilst on paid sick leave shall 
continue to accrue an entitlement to an Accrued 
Day Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this award. 

14. Clause 21.—Compassionate Leave: Delete this 
clause and insert the following in lieu: 

21.—Compassionate Leave. 
(1) An employee shall, on the death within 

Australia of a spouse, de facto spouse, parent, 
parent-in-law, brother, sister, child or stepchild, be 
entitled on notice, of leave up to and including the 
day of the funeral of such relation and such leave 
shall be without deduction of pay for a period not 
exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of 
such death to be furnished by the employee to the 
satisfaction of his/her employer. 

(2) Provided that payment in respect of com- 
passionate leave is to be made only where the 
employee otherwise would have been on duty and 

shall not be granted in any case where the employee 
concerned would have been off duty in accordance 
with his/her roster, or on long service leave, annual 
leave, sick leave, workers' compensation, leave 
without pay or on a public holiday. 

(3) An employee shall not be entitled to claim 
payment for compassionate leave on a day when 
that employee is absent on an Accrued Day(s) Off in 
accordance with the provisions of subclauses (1) and 
(2) of Clause 7.—Hours of this award. 

(4) An employee, whilst on compassionate leave 
prescribed by this clause shall continue to accrue an 
entitlement to an Accrued Day(s) Off as prescribed 
in subclauses (1) and (2) of Clause 7.—Hours of this 
award. 

15. Clause 22.—Long Service Leave: Number the 
existing provision as subclause (1) and after subclause (1) 
insert the following: 

(2) When an employee proceeds on long service 
leave there will be no accrual towards an Accrued 
Day(s) Off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this award. 

16. Clause 23.—Uniforms: After subclause (2) of this 
clause, insert the following: 

(3) Liberty is reserved to the parties to apply as to 
the amount of the allowance as prescribed in 
subclause (2) of this clause. 

(4) Subject to the provisions of subclause (3) of 
this clause no claim shall be made to amend the 
provisions of this clause before 1 July 1988. 

17. Clause 28.—Part-Time Workers: Delete this 
clause and insert the following in lieu: 

28.—Part-Time Employees. 
(1) Notwithstanding anything contained in this 

award, employees may be regularly employed to 
work less hours per week than are prescribed in 
Clause 7.—Hours of this award. 

(2) When an employee is employed under the 
provisions of this clause, he/she shall receive 
payment for wages, annual leave, sick leave and 
long service leave on a pro rata basis in the same 
proportion as the number of hours regularly worked 
in each week bears to 40. 

(3) The secretary of the union shall be advised 
within seven days of any part-time position created 
after the date of this award. 

(4) Any dispute as to whether a part-time position 
is necessary shall be referred to a Board of 
Reference. 

(5) (a) The laundry and uniform allowances pre- 
scribed in this award shall be paid pro rata to part- 
time employees in the proportion that the number of 
shifts worked each week bears to five. 

(b) A part-time employee working three shifts or 
less each week shall be supplied with one uniform 
per shift each week. 

(6) A part-time employee may work shifts 
additional to the rostered shifts at ordinary rates, 
subject only to the normal rostering parameters of a 
full-time employee, where the employee has 
previously indicated a willingness to work extra 
shifts or where the extra shift was arranged prior to 
the completion of the employee's previous shift. 
Provided that a part-time employee shall not be 
required to work an extra shift. 

18. Clause 30.—Deduction for Board and Lodging 
A. Delete the heading 30.—Deduction for Board and 

Lodging and insert the heading 30.—Deduction for 
Lodging in lieu. 

B. Delete subclause (5) of this clause. 
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19. Clause 31.—Payment of Wages 
A. Delete subclause (1) of this clause and insert the 

following in lieu: 
(I) Wages shall be paid by cheque, direct transfer 

or cash at the employer's discretion following con- 
sultation with the employees. 

B. After subclause (10) of this clause insert the 
following: 

(II) An employee who regularly performs shift or 
weekend work shall be paid for Accrued Day(s) Off, 
including shift or weekend penalties, when those 
days are taken as leave for the hours worked during 
which the leave was accumulated, and shall be paid 
at the rate applicable at the time the leave is taken. 

(12) An employee who performs shift or weekend 
work irregularly may be paid for Accrued Day(s) 
Off the average of shift or weekend penalties paid in 
the preceding month. 

20. Clause 32.—Wages: Immediately after paragraph 
(b) of subclause (2) of this clause add the following: 

(c) The hourly rate shall be calculated by dividing 
the weekly rate by 40. 

21. Immediately after Clause 32.—Wages of this 
award insert the following new clauses: 

33.—Representative Interviewing Employees. 
(1) An accredited representative of the Union 

shall be entitled to enter the business premises of the 
employer and interview an employee subject to the 
following: 

(a) On arrival at the workplace the union 
representative shall seek permission to 
enter the premises from the employer or 
his senior representative. 

(b) Agreement between the union representa- 
tive and the employer shall be sought as to 
where and subject to what conditions the 
employee may be interviewed or work 
inspected. 

(2) Failing agreement on the foregoing, the 
following shall apply: On giving prior notice in 
writing or by telephone to the employer or his 
appointed representative, or failing that person 
being available, the most senior person in charge of 
the establishment, an accredited representative of 
the Union shall be entitled to enter the business 
premises of the employer to interview an employee 
during the recognised meal period at the place at 
which the meal is usually taken, provided that this 
right shall not be exercised without the consent of 
the employer more than once in any one week, 
however the employer does not have the right to 
refuse the first occasion in any one week provided 
prior notice has been given. If access has not been 
gained in accordance with the provisions of this 
clause then the union representative shall leave 
immediately upon a request from the employer or, 
his appointed representative or senior person in 
charge. 

34.—Effect of 38-Hour Week. 
(1) Termination 

(a) An employee subject to the provisions of 
subclause (1) of Clause 7.—Hours of this 
award who has not taken any Accrued 
Day(s) Off accumulated during a work 
cycle in which employment is terminated, 
shall be paid the total of hours 
accumulated towards the Accrued Day(s) 
Off during a work cycle in which employ- 
ment is terminated shall have the wages 
due on termination reduced by the total 
hours for which payment has not already 
been made but for which the employee had 
no entitlement toward those Accrued 
Day(s) Off. 

(2) Workers' Compensation 
(a) 20 Day Work Cycle 

(i) Where an employee is on workers' 
compensation for periods for less 
than one complete 20 day work 
cycle, such employee will accrue 
towards and be paid for the 
succeeding Accrued Day Off 
following such absence. 

(ii) An employee will not accrue 
Accrued Day(s) Off for periods of 
workers' compensation where such 
period of leave exceeds one or more 
complete 20 day work cycle. 

(iii) Where an employee is on workers' 
compensation for less than one 
complete 20 day work cycle and an 
Accrued Day Off falls within the 
period, the employee will not be re- 
rostered for an additional Accrued 
Day Off. 

(b) 12 Months' Work Cycle 
(i) Where an employee is on workers' 

compensation for periods for less 
than a total of 20 consecutive work 
days in a work cycle such employee 
shall accrue towards and be paid 
for the succeeding Accrued Day(s) 
Off following such leave. 

(ii) Where an employee is on workers' 
compensation for periods greater 
than a total of 20 consecutive days 
in a work cycle such employee will 
have the period of workers' 
compensation added to the work 
cycle. 

(iii) Where an employee is on workers' 
compensation for periods greater 
than 20 consecutive work days and 
an Accrued Day Off as prescribed 
in subclause (1) of Clause 7.— 
Hours of this award falls within the 
period the employee shall be re- 
rostered for another Accrued Day 
Off on completion of the 20 week 
work cycle following such absence. 

(3) Leave Without Pay: An employee who is 
absent on any form of leave without pay shall not 
accumulate an entitlement to an Accrued Day Off 
for the period of such leave nor will the employee be 
entitled to an Accrued Day Off whilst on leave 
without pay. 

(4) Pay Out of Entitlements: An employee whose 
hours are worked in accordance with Clause 7 (1) (a) 
and who, after 12 months' employment, is to take 
the full six consecutive weeks annual leave pre- 
scribed by Clause 15.—Annual Leave of this award 
may by mutual written agreement, be paid at the 
time of taking such annual leave, for any Accrued 
Day(s) Off then standing to the credit of that 
employee. Such payment will be in full discharge of 
any liability on the employer arising pursuant to 
Clause 7.—Hours of this award. An employee shall 
not otherwise be paid for Accrued Day(s) Off 
without actually taking them as days off. 

35.—Temporary Employees. 
A temporary employee shall accrue and be paid 

all the benefits prescribed by this award for time 
worked as if the employee was permanently 
employed, notwithstanding breaks in employment, 
and shall be entitled to or give, as the case may be, 
one week's notice of termination of the contract of 
service, and shall either be paid or forfeit, as the case 
may be, one week's pay if the required notice is not 
given. 
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36.—Calculation of Penalties. 
Where an employee works hours which would 

entitle that employee to payment of more than one 
of the penalties payable in accordance with Clause 
14.—Overtime, Clause 15.—Shift Work, Clause 
16.—Weekend Work and Clause 19A.—Public 
Holidays of this award, only the highest of any such 
penalty shall be payable. 

Order. 
HAVING heard Ms S. Jackson on behalf of the claimant 
and Mrs P.M. Bentley on behalf of the respondent, the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be refused. 

Dated at Perth this 1st day of October 1987. 
By the Commission in Court Session. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — claim for travel allowance. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Wesfarmers Limited trading as Masters Dairy Pty Ltd. 
No. CR198 of 1987. 

DAIRY FACTORY WORKERS' AWARD 
No. 15 of 1982. 

Wheeler — Relief Dairy 
Storeman 

COMMISSION IN COURT SESSION. 
Chief Commissioner B.J. Collier, 

Senior Commissioner G.G. Halliwell, 
and Commissioner W.S. Coleman. 

1st day of October 1987. 

Claim for travel allowance — transfer allowance — 
transfer of employment — refused. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
mission, taken from the transcript as edited by the Chief 

Commissioner.) 
CHIEF COMMISSIONER: In this matter the union 
claims that its member, Mr R.P. Liptrot, should be 
compensated for the full period he was required to travel 
in the service of his employer. 

The evidence reveals that Mr Liptrot was employed as 
a wheeler, although the title relief storeman was applied 
to him when he commenced employment in 1979. In that 
capacity he relieved at Palmyra on a number of 
occasions, without receiving an allowance for travel 
involved, except that in 1985, after remonstration about 
travelling costs, he was paid an allowance based upon a 
provision in the Diary Factory Workers Award. 

The onus of proof is clearly on the applicant in these 
proceedings and the evidence does not persuade us that 
Mr Liptrot was engaged upon the basis that an allowance 
for travel formed part of this contract of employment. 
We find that this man was employed under the provisions 
of the Dairy Factory Workers Award and if there were 
any entitlement under that award, then this is a matter 
for determination by the Industrial Magistrate and not 
for this bench. 

The application is refused. 

Appearances: 
Ms S. Jackson on behalf of the claimant. 
Mrs P.M. Bentley on behalf of the respondent. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. CR198 of 1986. 
Between the Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch, Claimant and Wesfarmers Limited 
trading as Masters Dairy Pty Ltd, Respondent. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

PRESIDENT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Application for Stay of Decision 

of Commission. 

The State School Teachers Union of WA (Inc) 
and 

The Honourable Minister for Education. 
No. 1190 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

23rd day of September 1987. 

Application for Stay of Decision of Tribunal — 
Principles regarding Stay of Decision — Dismissed. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is an Application pursuant to 
section 49 subsection (11) of the Industrial Relations Act 
1979. It was made by the State School Teachers Union of 
WA (Incorporated). The Respondent to the Application 
is the Honourable Minister for Education. 

The Application seeks an order of the President 
Staying the operation of a Decision of the Government 
School Teachers Tribunal in Application No. T2 of 1987 
which, described broadly, was a decision which declared 
the true interpretation of the Government School 
Teachers (Education Department Locality Allowances) 
Award, in respect of part-time teachers. The Decision is 
the subject of appeal to the Full Bench of this Commis- 
sion and that is listed for hearing tomorrow, 24 
September 1987. 

On 13 October 1987, the Government School Teachers 
Tribunal proposes, according to a scheduled matter of 
Application No. T1 of 1987, to hear and determine that 
Application on that date and the purpose of that is to 
amend the Award, as I understand it, in a way which 
would give express recognition to the interpretation that 
the Government School Teachers Tribunal in T2 of 1987 
has already determined and proclaimed. 

The Application seeks to Stay the operation of that 
decision, and hence that interpretation, because of the 
impact it may have on the Application on the 13th. It is 
feared that the view of the law, or the state of the law as 
expressed by the interpretation in T2 of 1987, may 
impact on the view taken of the merit and equity of an 
Application to amend the Award in the same terms. 

The Application is opposed on the basis that there is 
really no need for it, largely because there are reasonable 
prospects that the Full Bench, being urged, may before 
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13 October, have heard and determined the question at 
issue and the state of the law may be as interpreted or 
otherwise. Alternatively, if that has not happened, it is 
said that the Tribunal might be moved to postpone the 
hearing of the Application to amend the Award until the 
Full Bench has delivered its determination on that inter- 
pretation question. Even if it has not, the Application for 
amendment is really separate and unaffected by interpre- 
tation. I think that essentially is a proper view. The 
Application T1 of 1987, as the numeration suggests, was 
lodged first and I am told was lodged in April, but events 
have overtaken that Application to some extent. Never- 
theless, it is a matter which must be dealt with on its 
merits and in a real sense it is difficult to see how, 
whatever view has been taken of the meaning of the 
existing provisions, it should not impinge upon the rights 
of both the Applicant seeking the Award and the 
Respondent opposing it. 

If that is a real fear, I think it is offset by the prospect 
of the hearing being adjusted so that the Full Bench 
decision is first known. That is the kind of consideration 
which should determine this matter because there is 
obviously an issue to be tried before the Full Bench. The 
other factor which justifies granting the stay is the factor 
of the balance of convenience. There is no prejudice to 
the Respondent, that has been emphasised. On the other 
hand, from the analysis I have made of the possible 
circumstances, there is unlikely to be any real prejudice 
to the Applicant if the stay is not made. 

On that basis I propose to dismiss the Apphcation. In 
doing so, I express the view that I think it is very likely 
that the Full Bench will be fully conscious of the need to 
determine the matter as quickly as possible. I would be 
surprised if that did not occur before any complications 
arising from the subsequent Application on the 13th. 

Order accordingly. 
Appearances: 

Mr G. Droppert (of Counsel) for the Applicant. 
Mr G.M. Overman (of Counsel) for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — Application for Stay of Decision 

of Commission. 

The State School Teachers Union of WA (Inc) 
and 

The Honourable Minister for Education. 
No. 1190 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

23rd day of September 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 23rd day of September 1987 and having heard Mr 
G. Droppert (of Counsel) on behalf of the Applicant and 
Mr G.M. Overman (of Counsel) on behalf of the 
Respondent and judgment being delivered on the said 
23rd day of September 1987, wherein I found that the 
application should be dismissed, and gave reasons 
therefor, it is this day, the 23rd day of September 1987 
ordered that the application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

67 W.A.LG. 

PRESIDENT — 
Unions — matters-dealt with 

under section 66 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66. 

Owen Neil Morgan 
and 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch. 
No. 956 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

14th day of September 1987. 

Rule interpretation — eligibility for particular Union 
positions — enquiry into temporary positions — no 
jurisdiction for order or direction. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Owen Neil 
Morgan and is made pursuant to section 66 of the 
Industrial Relations Act 1979. Mr Morgan is a member 
of the Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch and nominated for the position of 
Organiser (extraordinary vacancy) at an election recently 
conducted within the Union. He has subsequently been 
advised that he was unsuccessful. 

Mr Morgan has asserted that the Secretary of the 
Union has misinterpreted certain Rules and requests an 
interpretation thereof. 

Rule 46 is headed Organiser and subrule (1) provides 
that:— 

Any financial member of the Branch with not less 
than five years' continuous membership shall be 
eligible for the position of Organiser. 

Branch Officers, constituting the Branch Executive 
have their offices (for which election is required), 
designated under Rule 31 and the office of "Organiser" 
is included under that Rule. Subrule (2) of Rule 31 
provides that the Organiser, along with Branch 
Secretary, Assistant Branch Secretary and another shall 
hold office for four years. Subrule (3) thereof provides 
that all other officers shall hold office for a term of three 
years. 

Rule 46 also provides, by subrule (2) that:— 
The Branch Executive may appoint temporary 

Organisers. After a temporary Organiser has been 
employed for a period of 12 months, his position 
shall become an elective one and shall be filled by a 
ballot of the members. 

It is evident that confusion could arise by virtue of that 
wording in respect of the term of office of an Organiser 
so elected having regard to some of the provisions 
contained in Rule 31. The history of recent events 
indicates that Mr D. Forster was elected to the office of 
Organiser within the meaning of Rule 31 and held that 
position until elected unopposed to the position of 
Assistant Secretary which became vacant during his term 
of office as Organiser within the meaning of Rule 31. In 
the meantime, the Branch Executive had appointed a 
temporary Organiser in the person of Mr Morgan but 
resolved on 25 January 1984 not to call nominations for 
that position (the term of which was then about due to 
expire). Subsequently, on 25 October 1985, the Branch 
Executive appointed a temporary Organiser, a Mr 
Bickford, for a term commencing on 11 November 1985. 
This occurred as the result of a resolution of the Branch 
Executive on 23 October 1985. The resolution was that 
the employment of a temporary Organiser be approved, 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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and by virtue of a resolution of a Special State Executive 
Meeting of 6 November 1985 it was resolved to appoint 
Mr Bickford as temporary Organiser from 11 November 
1985. The terms of that resolution make it clear that the 
appointment was made pursuant to Rule 46 subrule (2). 

On 14 January 1987 it was resolved that the Secretary 
be instructed to call (elections for) the position of 
Organiser. That is the expression used in the resolution 
according to the minutes of the Branch Executive of that 
date, namely 14 January 1987, and it is a fact that at that 
time the office of Organiser (as provided in Rule 31), 
formerly occupied by Mr Forster, was vacant as a result 
of his election unopposed to the position of Assistant 
Secretary. However, Dr Crouch (who appeared on 
behalf of the Union) informed me that on 14 January 
1987 the Union moved to fill the position of temporary 
Organiser as required by Rule 46 (2). Accordingly, it was 
his contention, that the resolution to which I have 
referred was intended to bring about an election for a 
temporary Organiser. Acting in accordance with the 
resolution, the Secretary of the Union wrote to the 
Registrar of the Western Australian Industrial Relations 
Commission and the text of that letter to which I now 
refer suggests that the proposed election was to fill the 
position of the office of Organiser pursuant to Rule 31, 
that position having been vacated by Mr Forster upon his 
election to the position of Assistant Secretary prior to 21 
January 1987. The letter reads:— 

Dear Sir, 
In accordance with Rule 69 of the Industrial 

Relations Act 1979, the Executive of this Union (as 
per Rule 46) has authorised me to request you to call 
for nominations for the elected position of 
Organiser to fill the vacancy created by the previous 
Organiser vacating that position. 

This election will be for a four year term. 
An election was conducted by the State Electoral 

Department and according to the Declaration by the 
Returning Officer dated 20 March 1987, Mr Bickford 
was nominated for the officer of Organiser and elected 
unopposed to that office. 

According to that I would understand that at that 
point the office of Organiser was occupied by Mr 
Bickford, but from thereon matters become a trifle 
confused. According to the minutes of the Branch 
Executive of 27 May 1987 in addition to others in 
attendance there were three persons described as 
Organisers, A. Stafford, T. Bickford and G. McKenna. 
At that meeting a resolution was carried that the 
Secretary be authorised to call for the position of 
Organiser. On 3 June 1987 the Secretary wrote to 
Registrar of the Western Australian Industrial Relations 
Commission in the following terms:— 

In accordance with Rule 69 of the Industrial Act 
1979, the Executive of this union has authorised me 
to request you to call for the nomination of the 
elected position of Organiser to fill a vacancy. 

This election will be for the remainder of the term. 
So far as I am informed Mr Bickford was still, at that 

point, occupying the position to which he had recently 
been elected, although obviously the position of 
temporary Organiser to which he had earlier been 
appointed must have been vacant in consequence of his 
election. Notwithstanding this, Dr Crouch has submitted 
that the election thus called related to the balance of the 
term of the Organiser elected pursuant to Rule 31. 
However, it seems to me that was the election 
successfully contested by Mr Bickford (albeit that the 
election was to fill a casual vacancy) and he would 
therefore be entitled to hold the office only for the 
balance of the term of his predecessor, see subrule (6) of 
Rule 31. 

In accordance with the request of 3 June 1987 an 
election for the office of Organiser (extraordinary 
vacancy) was advertised and conducted by the State 
Electoral Office. Mr Morgan and a Mr McKenna were 
nominated and Mr Morgan was unsuccessful. 

Whatever was intended by the resolution which gave 
effect to the election in which Mr Morgan participated, 
for the reasons I have stated, it was not in my view an 
election for an elected Branch Executive Member. It was 
therefore not subject to the restrictions on the eligibility 
to vote which are imposed by virtue of Rule 34 in respect 
of an election for the office of elected Branch Executive 
Members. I am informed that there was in fact an 
unrestricted franchise which confirms my view that it was 
not an election for the office of Organiser, designated as 
an elected Branch Executive Member for the purposes of 
Rule 31, and if Rule 46 subrule (2) is read in conjunction 
with Rule 31 subrule (3) the successful officer should 
hold office for a term of three years. 

I have answered, I think, the questions raised in and 
relating to the application but there remains an apparent 
anomaly in the Rules unless it be borne in mind that Rule 
46 provides not only for the position of "Organiser" but 
also for that of Temporary Organiser/Organisers, 
appointed, and/or elected. 

The Applicant also questioned the failure of the Union 
to take steps to fill existing casual vacancies [Rule 31 
subrule (5)]. I was advised that it had not been possible to 
attend to this but that steps were being taken to fill the 
vacancies as required. 

In accordance with the views I have expressed no order 
appears necessary, however if required, I will hear the 
parties further before finally disposing of the matter. 

Appearances: 
Mr L.J. Irwin for the Applicant. 
Dr J. Crouch for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66. 

Basil Milentis 
and 

Mr J. Kobelke, Returning Officer, 
State School Teachers Union of WA (Inc), 

Mr J. Bateman and Others. 
No. 1133 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

23rd day of September 1987. 

Applicant claims eligibility to nominate for Union office 
— not financial — nomination rejected by 
Returning Officer — Applicant perceives that he has 
been denied natural justice by Union Executive — 
Rules of the Union properly observed — application 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is an application by Basil 
Milentis pursuant to section 66 of the Industrial 
Relations Act 1979. The basis of the application is that, 
while he is not currently a financial member of the Union 
and his nomination as a candidate for election to office 
on the Executive has been rejected by the Returning 
Officer in accordance with the Rules, the Applicant 
claims to be eligible to nominate for office and seeks an 
order which will in some way enable him to do so. 

I am informed that service of the notice of application 
was effected by delivering the same, together with a copy 
of directions, by leaving it at the address of the office 
where the business of the Union is conducted. This is 
accepted as satisfactory service particularly in view of my 
direction that if the Respondents or any of them intended 
to oppose the application then before 12 midday on 

56821—2 
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Wednesday 16 September 1987 they were to file and serve 
their answer. No answer was filed in accordance with 
that direction and at the hearing there was no appearance 
of the Returning Officer or members of the Executive of 
the Union nominated as Respondents to the application. 

No evidence was adduced but according to 
submissions made on behalf of the Applicant, supple- 
mented by a number of letters which were referred to and 
exhibited, the facts appear to be as follows:— The 
Applicant had been employed as a teacher under the 
provisions of the Education Act 1928 and was suspended 
and subsequently dismissed pursuant to section 7 (c) 
thereof on 12 September 1986. An appeal against the 
decision to dismiss him is presently pending before the 
Government School Teachers Tribunal which is a 
Constituent Authority within this Commission. 

In this application the Applicant has complained that 
he has been denied natural justice by the Executive of the 
Union in that it has refused to support him on his appeal 
and has declined to continue his membership of the 
Union without notifying him that he had been dismissed 
pursuant to Rule 8. AH of this according to the Applicant 
constitutes failure to comply with the objects of the 
Union under Rule 2 in particular subrule (a) "to watch 
over and protect the interests of its members" and 
subrule (e) "Preference to Unionists". Relevant to this 
allegation is advice received by the Applicant from a Mr 
Burrows who received a letter from the General Secretary 
dated 12 February 1987 in which he was informed that 
the Applicant was not currently a member of the Union. 
In consequence the Applicant wrote to the General 
Secretary and advised that payment of his Union sub- 
scriptions were stopped when the Education Department 
suspended him in July 1986, and he asked that payment 
of his dues be suspended as from 24 July 1986 and that he 
remain as a Union member until he was re-employed and 
able to resume payment of subscriptions. Evidently there 
was no reply and on 28 June 1987 he wrote to the 
President of the Union, in substance, renewing his 
request. On 30 June 1987 the Applicant received a letter 
from the General Secretary of the Union advising:— 

. . . that as you are no longer employed with the 
Education Department of WA, we can not continue 
your membership as requested, under Rule 5ii of the 
SSTUWA Constitution. 

However, you are now eligible to become an 
Associate Member of the Union with an annual fee 
of $15.00. Please find enclosed an application form 
for Associate Memebership. 

Also find enclosed, for your information, a copy 
of Rule 4 Entitlements, and Rule 5 Financial 
Members, of the Constitution. 

If you return to teaching with the Education 
Department of WA you will once again be eligible to 
join this Union. 

The President of the Union replied to the letter to him 
from the Applicant, the reply being dated 10 July 1987. 
He reminded the Applicant of efforts made on his behalf 
by the Union and of the considerable cost thereof. He 
also pointed out that estimates of cost had ruled out the 
prospect of the Union representing the Applicant further 
in the matter. The Applicant obviously has strong views 
about the obligation of the Union to watch over and 
protect the interests of its members but, in practical 
terms, the extent to which the obligation is undertaken is 
a matter for decision of the Union Executive on the basis 
of all the relevant material. 

Be that as it may, the crucial question is whether the 
Applicant has any right to be regarded as a member and 
whether he is eligible as a candidate in the forthcoming 
election? That depends primarily on the proper con- 
struction of Rule 5.—Financial Members, and its 
application to the particular facts. Subrule (1) 
provides:— 

No person shall be a financial member unless 
he/she has paid all current subscriptions, fines or 
levies due. 

Rule 11.—Subscriptions indicates that except where 
otherwise provided the subscription for all members shall 
be at the specified fortnightly rates deducted from the 
salary cheque on the written authority of the member 
concerned, with a right of election to pay by other 
means. Following the Applicant's dismissal no 
deductions have been made and accordingly, as he 
appears to concede, he is not a financial member in terms 
of subrule (1). Subrule (iv) of Rule 5 provides:— 

Executive may, in special circumstances, waive 
the whole or portion of subscriptions and levies 
payable by a member or levied on such member. 

Although the Applicant relies on this provision in 
support of his claim to remain a member of the Executive 
has not exercised the discretion which is implicit in the 
subrule. It seems plain that the Applicant has no claim to 
being a "financial" member. 

Notwithstanding that he was not a financial member 
the Applicant nominated as a candidate for office, as he 
believed he was entitled to do. As I am informed, the 
Returning Officer acted pursuant to Rule 29.—Elections 
subrule (d), to reject the nomination on the ground that 
not being a financial member the Applicant was ineligible 
to nominate. As I understood the Appellant's sub- 
mission, it is contended that all members of the Union 
are eligible to nominate for office to be filled by election 
whether they are financial members or otherwise. In aid 
of that interpretation he referred me to Item 22, on the 
forthcoming Annual Conference Agenda, which is a 
proposed amendment that Rule 30 (a) of the Constitu- 
tion be amended to provide, in effect, that only financial 
members of the union shall be eligible to nominate for 
office to be filled by election. In my opinion, upon a 
proper construction of the Rules of the Union, the 
Returning Officer was entitled to reject the Applicant's 
nomination on the ground that he was ineligible in that 
he was not at the time a financial member of the Union. 
In my view the position is made abundantly clear by the 
provisions of subrule (v) of Rule 5 which provides:— 

Any member who is not financial in accordance 
with subrule (i) of this Rule shall not be entitled to 
any rights, privileges or benefits whatsoever arising 
out of membership of the Union. 

The relief sought by the application was an order in 
favour of the Applicant that he be accepted as a 
candidate for the forthcoming election of the Executive 
Committee. According to the manner in which I think 
the Rules of the Union should be construed, the 
Applicant has failed to show that the Rules have not been 
properly observed, there is accordingly no warrant for 
making the order that is sought or any other order or 
directions. At the conclusion of the hearing of this matter 
I intimated that I thought the application should fail. For 
the foregoing reasons I propose that the application be 
dismissed. 

Order accordingly. 

Appearances: 
Mr D.R. Gumming on behalf of the Applicant. 
No appearance on behalf of the Respondents. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 66. 

Basil Milentis 
and 

Mr J. Kobelke, Returning Officer, 
State School Teachers Union of WA (Inc), 

Mr J. Bateman and Others. 
No. 1133 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

23rd day of September 1987. 
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Order. 
THIS MATTER having come on for hearing before me 
on the 17th day of September 1987 and having heard Mr 
D.R. Gumming on behalf of the Applicant and there 
being no appearance on behalf of the Respondents and 
having reserved judgment on the matter and judgment 
being delivered on the 23rd day of September 1987, 
wherein I found that the application should be dismissed, 
and gave reasons therefor, it is this day, the 23rd day of 
September 1987 ordered that the application be 
dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AG RE EME NTS — 
Application for — 

CLERKS (ACCOUNTANTS OFFICE AUSTRALIAN 
TRAINEESHIPS) INDUSTRIAL AGREEMENT 

No. AGS of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch 

and 
P.W. Creek and Associates. 

No. AGS of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. AGS of 1987. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Accountants Office Australian Traineeships) Industrial 
Agreement. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 6 April 1987, for a 

period of six months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes {Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 



1758 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of atten- 

dance per week maintained by employees at the work 
place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave 
entitlements plus \~1Vi per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the State 
Training Authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia, 
Industrial Union of 
Workers, WA Branch J.D. Smith 
In the presence of W.G.J. Smith 
Signed on behalf of 
Tranmere Pty Ltd 
(P.W. Creek and 
Associates) L. Whitford 
In the presence of B.J.Edwards 

Schedule "A". 
Employers party to this agreement — 

P.W. Creek and Associates 
171 Marine Terrace 
GERALDTON WA 6530 

Schedule "B". 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which 
may be registered under section 41 of the 
Industrial Relations Act 1979. 

2. The Agreement requires the modification of 
the application of the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947 as 
set out in Schedule "C". 

3. The Agreement has been entered into to permit 
the introduction of "Traineeships" under 
section 37 of the Western Australian Industrial 
Training Act 1975. 

4. It is a part of the Agreement between the parties 
to the Agreement that this Agreement be 
registered. 

Schedule "C". 
Statement of Changes as Required by Regulation 15 

(1) (b) of the Industrial Relations Commission 
Regulations 1985. 

1. The training agreement made under section 
37D of the Western Australian Industrial 
Training Act 1975 will regulate the nature of 
the contract of employment as regards certain 
obligations between the trainee and the 
employer. 
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2. Any dispute arising in relation to the applica- 2.—Arrangement, 
tion of the Training Agreement shall be settled 1. Title. 
through the procedures provided by the 2. Arrangement. 
Australian Training Act 1975. 3. Objects. 

3. The agreement ensures that the trainee receives 4. Scope. 
llVi per cent loading on annual leave at the 5. Area of Operation, 
completion of the traineeship whether it 6. Term of Agreement, 
continues for 52 weeks or not. 7. Definitions. 

4. The agreement modifies and regulates the rate 8. Cancellation of Training, 
of pay applicable to a trainee in accordance Hours of Attendance, 
with the formula 10- Conditions of Training. 

11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

Xx 39 
52 

where X is the appropriate junior rate under the 
relevant award and 39 is the actual number of 
weeks spent working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the 
relevant award. 

CLERKS (COMMERCIAL INDUSTRIES 
AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 

AGREEMENT No. AG9 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
W.D. Moore & Co Ltd and Others. 

No. AG9 of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the 
Applicant and Ms A. D'Ath on behalf of W.D. Moore & 
Co Ltd, Raffles Paints Australia Pty Ltd, Sturgeons 
Auto Electrics and Gardner Perrott Pty Ltd, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. AG9 of 1987. 
Clerical Industrial Agreement 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Commercial Industries Australian Traineeships) 
Industrial Agreement. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Services) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 16 March 1987 for a 

period of six months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes {Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 
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8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent; 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of 

attendance per week maintained by employees at the 
work place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be 
provided on particular work which can only be under- 
taken during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be countered as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the 
completion of the traineeship shall be paid annual leave 
entitlements plus 17 Zi per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the State 
Training Authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for 

(a) conciliation in the first instance and failing 
that; 

(b) for arbitration. 
(2) Should any dispute arise as to the operation of a 

"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia 
Industrial Union of 
Workers, WA Branch J.D. Smith 
In the presence of W.J.G. Smith 
Signed on behalf of 
W.D. Moore & Co G.M. Moore 
In the presence of C. Kerr 
Signed on behalf of 
Peter J. Fox (Computers) P. Fox 
In the presence of C. Kerr 
Signed on behalf of 
Bower Realty L. Thomas 
In the presence of C. Kerr 
Signed on behalf of 
Y. Micro Colin You 
In the presence of N. Chugg 
Signed on behalf of 
Sturgeon Auto Electrics D.S. Sturgeon 
In the presence of P. Kramer 
Signed on behalf of 
Software Management G. Wragg 
In the presence of B. Burby 
Signed on behalf of 
Andrew Short Real Estate A. Short 
In the presence of J. Veling 
Signed on behalf of 
Richard Ellis WA Pty Ltd C.R. Paget 
In the presence of A. Ferguson 
Signed on behalf of 
Carter Shrigley Johnson 
Pittorini Pty S. Carter 
In the presence of P. Brindley 

Schedule "A". 
Employers party to this agreement — 

W.D. Moore & Co Ltd 
3 Kegan Street 
O'CONNOR WA 6163 
Peter J. Fox (Computers) 
9 Ellen Street 
FREMANTLE WA 6160 
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Bower Realty Co 
256 Canning Highway 
EAST FREMANTLE WA 6159 
Y. Micro 
107 Richmond Street 
LEEDERVILLE WA 6007 
Sturgeon's Auto Electrics 
117 Campbell Street 
BELMONT WA 6104 
Software Management 
46 Kings Park Road 
WEST PERTH WA 6005 
Andrew Short Real Estate 
Geraldton Shopping Arcade 
Chapman Road 
GERALDTON WA 6530 
Richard Ellis WA Pty Ltd 
214 St George's Terrace 
PERTH WA 6000 
Carter Shrigley Johnson Pittorini Pty 
25 Foss Street 
PALMYRA WA 6157 

Schedule "B". 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which may be 
registered under section 41 of the Industrial Relations 
Act 1979. 

2. The Agreement requires the modification of the 
application of the Clerks' (Commercial, Social and 
Professional Services) Award No. 14 of 1972 as set out in 
Schedule "C". 

3. The Agreement has been entered into to permit the 
introduction of "Traineeships" under section 37 of the 
Western Australian Industrial Training Act 1975. 

4. It is a part of the Agreement between the parties to 
the Agreement that this Agreement be registered. 

Schedule "C". 
Statement of Changes as Required by Regulation 15 (1) 
(b) of the Industrial Relations Commission Regulations 
1985 — 

1. The training agreement made under section 37D of 
the Western Australian Industrial Training Act 1975 will 
regulate the nature of the contract of employment as 
regards certain obligations between the trainee and the 
employer. 

2. Any dispute arising in relation to the application of 
the Training Agreement shall be settled through the 
procedures provided by the Australian Training Act 
1975. 

3. The agreement ensures that the trainee receives a 
HVi per cent loading on annual leave at the completion 
of the traineeship whether it continues for 52 weeks or 
not. 

4. The agreement modifies and regulates the rate of 
pay applicable to a trainee in accordance with the 
formula 

X x 39 
52 

where X is the appropriate junior rate under the relevant 
award and 39 is the actual number of weeks spent 
working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the relevant 
award. 

CLERKS (HOTELS, MOTELS AND CLUBS) 
AWARD INDUSTRIAL AGREEMENT 

No. AG7 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch 

and 
Golden Hotels Limited. 

No. AG7 of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.J Commissioner. 

No. AG7 of 1987. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' (Hotels, 

Motels and Clubs) Award Industrial Agreement. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule A. 
Schedule B. 
Schedule C. 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 
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(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Hotels, Motels and Clubs) Award No. R7 of 1977 
employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 16 April 1987, for a 

period of six months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—CanceOation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of atten- 

dance per week maintained by employees at the work 
place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave 
entitlements plus llVi per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the state 
training authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 
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13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia, 
Industrial Union of 
Workers, WA Branch J.D. Smith 
In the presence of W.G.J. Smith 
Signed on behalf of 
Golden Hotels Ltd S. Harris 
In the presence of P. Mitchell 

Schedule A. 
Employers party to this agreement — 

Golden Hotels Ltd 
20-26 Bluebush Road 
KAMBALDA WEST WA 6444 

Schedule B. 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which 
may be registered under section 41 of the 
Industrial Relations Act 1979. 

2. The Agreement requires the modification of 
the application of the Clerks' (Hotels, Motels 
and Clubs) Award No. R7 of 1977 as set out in 
Schedule C. 

3. The Agreement has been entered into to permit 
the introduction of "Traineeships" under 
section 37 of the Western Australian Industrial 
Training Act 1975. 

4. It is a part of the Agreement between the parties 
to the Agreement that this Agreement be 
registered. 

Schedule C. 
Statement of Changes as Required by Regulation 15 

(1) (b) of the Industrial Relations Commission 
Regulations 1985. 

1. The training agreement made under section 
37D of the Western Australian Industrial 
Training Act 1975 will regulate the nature of 
the contract of employment as regards certain 
obligations between the trainee and the 
employer. 

2. Any dispute arising in relation to the applica- 
tion of the Training Agreement shall be settled 
through the procedures provided by the 
Australian Training Act 1975. 

3. The agreement ensures that the trainee receives 
HVi per cent loading on annual leave at the 
completion of the traineeship whether it 
continues for 52 weeks or not. 

4. The agreement modifies and regulates the rate 
of pay applicable to a trainee in accordance 
with the formula 

X x 39 
52 

where X is the appropriate junior rate under the 
relevant award and 39 is the actual number of 
weeks spent working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the 
relevant award. 

CLERKS (MEDICAL SECRETARY/RECEPTIONIST 
AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 

AGREEMENT NO. AG1I of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch 

and 
Dr W.J. Saint and Others. 

No. AG11 of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. AG11 of 1987. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions of the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 

Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Medical Secretary/Receptionist Australian 
Traineeships) Industrial Agreement. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
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Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional) Award No. 14 of 
1972 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 14 May 1987, for a 

period of six months. Provided that where the agreement 
is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of atten- 

dance per week maintained by employees at the work 
place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

(3) Time spent on off-the-job training shall be allowed 
without loss of continuity of employment. 

(4) Wages — For the purpose of achieving stability of 
income for the trainee, the employer shall pay a weekly 
wage calculated on the following basis — 

X x 39 
52 

where X equals the appropriate junior rate under the 
relevant award and 39 represents the actual weeks spent 
on the job in the 12 month period. 

Provided that the weekly wage rate payable to a trainee 
shall not be less than the minimum weekly rate set or 
recognised by the Australian Traineeship System. 

(5) Overtime — Trainees shall not be required to work 
overtime unless in a particular establishment the working 
of some overtime is necessary for the training to be pro- 
vided on particular work which can only be undertaken 
during overtime hours. 

(6) (a) Where the employment of a trainee by an 
employer is continued after completion of the trainee- 
ship period the service during the traineeship period shall 
be counted as service for the purpose of the award. The 
service shall also be credited to any company based 
medical scheme and other schemes with minimum service 
criteria. 

(b) Should an employee resume employment with an 
employer within a period of three months from the end 
of the period of traineeship such employment shall be 
deemed to be continuous for the purpose of paragraph 
(a) of this subclause. 

(7) The provision of the relevant workers compensa- 
tion and occupational health and safety legislation shall 
apply to trainees. 

(8) Where possible, traineeship positions shall be 
additional to normal staff numbers. Existing full-time 
employees shall not be displaced by trainees. 

(9) The Union shall be afforded reasonable access to 
trainees during work time for the purposes of explaining 
the role and functions of the Union. 

(10) Trainees whose service is terminated at the com- 
pletion of the traineeship shall be paid annual leave 
entitlements plus 11 Vi per cent loading calculated on the 
ordinary rate of wage set by subclause (4) of this clause. 

(11) On the completion of the traineeship the State 
Training Authority shall provide each successful trainee 
with a certificate under the Industrial Training Act. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 
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13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia, 
Industrial Union of 
Workers, WA Branch J.D. Smith 
In the presence of W.G.J. Smith 
Signed on behalf of 
the University of WA, GP 
Practice P. Sutherland 
In the presence of D.L. Keegan 
Signed on behalf of 
St Andrew's Medical 
Group G. McRae 
In the presence of D.L. Keegan 
Signed by Dr W. Vahala 
In the presence of D.L. Keegan 
Signed by Dr M. Canning 
In the presence of D.L. Keegan 
Signed by Dr M.D. Hawkins 
In the presence of D.L. Keegan 
Signed by Dr A.E. Ong 
In the presence of D.L. Keegan 
Signed by Dr J. Chapman 
In the presence of D.L. Keegan 

Schedule "A". 
Employers party to this agreement — 

Dr D.W. Saint 
39 Old Perth Road 
BASSENDEAN WA 6054 
University of WA 
GP Practice 
Stirling Highway 
NEDLANDS WA 6009 
St Andrews Medical Group 
24 Sayer Street 
MIDLAND WA 6056 
Dr W. Vahala 
433 Guildford Road 
BAYSWATER WA 6053 
Dr Max Canning 
199 High Street 
FREMANTLE WA 6160 
Dr M.D. Hawkins 
488 Walter Road 
BAYSWATER WA 6053 
Dr A.E. Ong 
Suite A, 26-28 Hislop Road 
ATTADALE WA 6156 
Dr Julie Copeman 
Parkwood Medical Centre 
Unit 1, 86 Vellgrove Avenue 
PARKWOOD WA 6155 

Schedule "B". 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which 
may be registered under section 41 of the 
Industrial Relations Act 1979. 

2. The Agreement requires the modification of 
the application of the Clerks' (Commercial, 
Social and Professional Services) Award No. 14 
of 1972 as set out in Schedule "C". 

3. The Agreement has been entered into to permit 
the introduction of "Traineeships" under 
section 37 of the Western Australian Industrial 
Training Act 1975. 

4. It is a part of the Agreement between the parties 
to the Agreement that this Agreement be 
registered. 

Schedule "C". 
Statement of Changes as Required by Regulation 15 

(1) (b) of the Industrial Relations Commission 
Regulations 1985. 

1. The training agreement made under section 
37D of the Western Australian Industrial 
Training Act 1975 will regulate the nature of 
the contract of employment as regards certain 
obligations between the trainee and the 
employer. 

2. Any dispute arising in relation to the applica- 
tion of the Training Agreement shall be settled 
through the procedures provided by the 
Australian Training Act 1975. 

3. The agreement ensures that the trainee receives 
HVi per cent loading on annual leave at the 
completion of the traineeship whether it 
continues for 52 weeks or not. 

4. The agreement modifies and regulates the rate 
of pay applicable to a trainee in accordance 
with the formula 

Xx 39 
52 

where X is the appropriate j unior rate under the 
relevant award and 39 is the actual number of 
weeks spent working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the 
relevant award. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT No. AGIO of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 41 — registration of a new agreement. 

The Federated Clerks' Union of Australia, 
Industrial Union of Workers, WA Branch 

and 
BP Golden Gate and Others. 

No. AGIO of 1987. 

COMMISSIONER S.A. KENNEDY. 
14th day of August 1987. 

Agreement. 
HAVING heard Mr G.R. Bartlett on behalf of the Appli- 
cant and there being no appearance by or on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the attached memorandum be registered as 
an industrial agreement. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

No. AGIO of 1987. 
Clerical Industrial Agreement. 

Memorandum of Terms of Agreement. 
Subject to the provisions cf the Industrial Relations 

Act 1979 the parties hereto agree to the terms and 
conditions set out herein. 
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Industrial Traineeships Agreement. 
This agreement is made pursuant to section 41 of the 

Western Australian Industrial Relations Act 1979 and is 
an Agreement made between the Federated Clerks' 
Union of Australia, Industrial Union of Workers, WA 
Branch (the Union) on the one part and the employers 
named in Schedule A attached hereto on the other part, 
witnesseth that hereto mutually covenant and agree the 
one with the other as follows: 

1.—Title. 
This Agreement shall be known as the Clerks' 

(Wholesale and Retail Establishments) Award Industrial 
Agreement. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Objects. 
4. Scope. 
5. Area of Operation. 
6. Term of Agreement. 
7. Definitions. 
8. Cancellation of Training. 
9. Hours of Attendance. 
10. Conditions of Training. 
11. General Conditions. 
12. Disputes Settlement. 
13. Signatories. 

Schedule "A". 
Schedule "B". 
Schedule "C". 

3.—Objects. 
(1) The object of this agreement is to provide the form 

and substance of the conditions of employment, 
including rates of pay, applicable to clerical trainees in 
Western Australia employed under Australian Trainee- 
ships Scheme (ATS) and who, but for being a trainee 
under that scheme would be covered by an award to 
which the union is a party. 

(2) This agreement shall not be used by any party as a 
precedent in any proceedings before Industrial 
Tribunals. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award employed 
in the industry of the employers named in Schedule A of 
this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

6.—Term of Agreement. 
This agreement shall operate from 23 March 1987, for 

a period of six months. Provided that where the agree- 
ment is terminated in accordance with section 43 of the 
Industrial Relations Act 1979 such termination shall not 
prejudice any training agreements or employment 
contracts between the trainees and the employers which 
were entered into during the currency of this agreement. 

7.—Definitions. 
"Training or Trainee Agreement" is an agreement for 

training made pursuant to section 37D of the Western 
Australian Industrial Training Act 1975. Such agreement 
shall be approved by the State Management Committee 
(SMC) for traineeships and registered under the 
Industrial Training Act 1975. 

"Clerical Trainee" shall be a person who has entered 
into an agreement for training in any of the callings 

covered by the award named in Clause 4 of this agree- 
ment who at the time of entering into a training agree- 
ment is under 20 years of age. 

"Relevant Award or Agreement" shall mean the 
award or agreement named in Clause 4 of this agreement. 

"Australian Traineeship System (ATS)" shall mean 
the traineeship system set up under the Industrial 
Training Act 1975 as a result of the report of the 
Commonwealth Committee of Enquiry into labour 
market programmes (Kirby Report) in response to 
recommendation 18 of that report. 

The "ordinary rate of wage" for all purposes shall be 
the weekly wage set out in Clause 10.—Conditions of 
Training subclause (4). 

8.—Cancellation of Training. 
A traineeship may be cancelled — 

(a) by mutual consent 
(b) by either the employer or the trainee giving two 

weeks' notice on either side, or by the payment 
or forfeiture as the case may be, of two weeks' 
wages in lieu of notice. This does not affect the 
right to dismiss for misconduct and in such a 
case wages shall be paid up to the time of 
dismissal only. 

9.—Hours of Attendance. 
Trainees shall observe the ordinary hours of atten- 

dance per week maintained by employees at the work 
place where the training is being conducted. 

10.—Conditions of Training. 
(1) The employer shall ensure that the trainee is 

permitted to attend the prescribed off-the-job training 
course and is provided with the prescribed on-the-job 
training approved by the appropriate State Training 
Authority in consultation with the Union. 

(2) The trainee shall be engaged for a minimum of 12 
months as a full-time temporary employee, provided that 
a trainee shall be subject to a probation period of one 
month. 

11.—General Conditions. 
(1) The conditions of employment for clerical trainees 

shall, unless prescribed otherwise by this agreement, be 
the conditions of employment laid down by the relevant 
award or agreement which would but for this agreement 
otherwise cover such employees. Provided that such 
trainees shall not be included in any calculation of a ratio 
of junior to senior employees, where the relevant award 
or agreement prescribes such a ratio. 

(2) The normal customs and practice of the employer 
shall apply except where it is contrary to this agreement. 

12.—Disputes Settlement. 
(1) Should any dispute arise as to the operation of this 

agreement and the parties are unable to resolve that 
dispute by amicable negotiation the parties shall refer 
such dispute to the Industrial Relations Commission 
for — 

(a) conciliation in the first instance and failing that 
(b) for arbitration. 

(2) Should any dispute arise as to the operation of a 
"training" agreement such dispute shall be resolved 
through the settlement mechanisms presented by the 
Industrial Training Act 1975. 

13.—Signatories. 
Signatories 

Signed for and on behalf 
of the Federated Clerks' 
Union of Australia, 
Industrial Union of 
Workers, WA Branch J.D. Smith 
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In the presence of 
Signed on behalf of 
BP Golden Gate 
In the presence of 
Signed on behalf of 
Dunlop Industrial 
Products 
In the presence of 
Signed on behalf of 
CPE 
In the presence of 

W.G.J. Smith 

P.A. George 
P. Mitchell 

D.G. Bedford 
M. Telenta 

J. Ellard 
P. Trown 

Schedule "A". 
Employers party to this agreement — 

BP Golden Gate 
8 Hannan Street 
KALGOORLIE WA 6430 
Dunlop Industrial Products 
Stockdale Road 
O'CONNOR WA 6163 
CPE 
137 Barrington Street 
BIBRA LAKE WA 6163 

Schedule "B". 
Grounds upon which the Application is made: 

1. The Industrial Agreement is in a form which 
may be registered under section 41 of the 
Industrial Relations Act 1979. 

2. The Agreement requires the modification of 
the application of the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947 as 
set out in Schedule "C". 

3. The Agreement has been entered into to permit 
the introduction of "Traineeships" under 
section 37 of the Western Australian Industrial 
Training Act 1975. 

4. It is a part of the Agreement between the parties 
to the Agreement that this Agreement be 
registered. 

Schedule "C". 
Statement of Changes as Required by Regulation 15 

(1) (b) of the Industrial Relations Commission 
Regulations 1985. 

1. The training agreement made under section 
37D of the Western Australian Industrial 
Training Act 1975 will regulate the nature of 
the contract of employment as regards certain 
obligations between the trainee and the 
employer. 

2. Any dispute arising in relation to the applica- 
tion of the Training Agreement shall be settled 
through the procedures provided by the 
Australian Training Act 1975. 

3. The agreement ensures that the trainee receives 
HVi per cent loading on annual leave at the 
completion of the traineeship whether it 
continues for 52 weeks or not. 

4. The agreement modifies and regulates the rate 
of pay applicable to a trainee in accordance 
with the formula 

X x 39 
52 

where X is the appropriate junior rate under the 
relevant award and 39 is the actual number of 
weeks spent working. 

5. The agreement ensures that a period of training 
counts as service for all of the purposes of the 
relevant award. 

NURSES (ABORIGINAL MEDICAL SERVICES) 
AWARD No. A6 of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 34. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Kimberley Aboriginal Medical Services Council 

Aboriginal Corporation. 
No. A6 of 1986. 

Nursing Health and Welfare 

COMMISSIONER J.A. NEGUS. 
9th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

AWARDS/AGREEMENTS — 
Variation of — 

ANIMAL WELFARE INDUSTRY AWARD 
No. 8 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Mr P.S. Adams and Others. 
No. 392A of 1987. 

ANIMAL WELFARE AWARD 
No. 8 of 1968. 

Various Animal welfare 
Classifications 

COMMISSIONER J.A. NEGUS. 
25th day of September 1987. 

Order. 
WHEREAS the Commission has heard Ms K. Digwood 
on behalf of the applicant union and Mr J. Uphill on 
behalf of the respondents and also intervening on behalf 
of the Confederation of Western Australian Industry; 
whereas the parties have requested that the application 
be adjourned sine die in respect to hearing argument as to 
the quantum of the allowance in Clause 9.—Meal Money 
and I have agreed to divide the reference and that part of 
the application will be dealt with as matter No. 392B of 
1987; whereas the Conference has raised objection to the 
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indexation increases proposed in this application on the 
basis that such increases would not be in accordance with 
the Allowances principle — 

e.g. (a) Existing Allowances 
(ii) — as enunciated by the Commission in 

Court Session in matter No. 1195 of 1986 
on 25 March 1987 [Vol (67 WAIG p. 435)]. 

whereas the Commission is satisfied that there is no 
substance in the objection and that the increases sought 
are in accordance with the Wage Fixing Principles 
(supra) and will publish Reasons for Decision when the 
application is finally determined; whereas this Order 
finally disposes of the remainder of the original applica- 
tion which is now divided; now therefore the Commis- 
sion, pursuant to the powers conferred upon it by the 
Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the Animal Welfare Industry Award No. 8 
of 1968 as varied, be further varied in Clause 19.— 
Rates of Pay and in Clause 20.—Protective Clothing 
and Uniforms in accordance with the following 
Schedule and such variations shall take effect from 
the first pay period commencing on or after 20 
August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 19.—Rates of Pay: Delete this clause and 

insert the following in lieu thereof: 
19.—Rates of Pay. 

The minimum rates of wage per week payable to 
employees covered by this award shall be: 

(1) Veterinary Nurse (as defined) 
On completion of training and on 
registration 
After one year of service and 
thereafter 

(2) Trainee Veterinary Nurse 
(as defined) 

229.10 

284.00 

In the first year of approved 
course — for work other than 
the prescribed minimum 
number of hours of supervised 
practical experience as set down 
in the approved course. 
Adult Trainee Veterinary Nurse 
Junior Trainee Veterinary 
Nurses shall receive the 
prescribed percentage of the 
Animal Attendants' rate per 
week. 
Under 17 years of age  
17 to 18 years of age  
18 to 19 years of age  
19 to 20 years of age  
20 to 21 years of age  
In the second year of approved 
course Trainee Veterinary 
Nurses shall receive 65 per cent 
of the rate prescribed for 
Veterinary Nurses after three 
years of service. 
Provided that a Trainee 
Veterinary Nurse in the second 
year of an approved course 
shall receive wages not less than 
he/she would have received in 
paragraph (a) of subclause (2) 
of this clause. 

251.40 

(3) Inspector   288.60 
(4) Animal Attendant  251.40 
(5) All others directly employed in the 

care of animals and including Kennel 
Hand and Food Preparer  245.20 

(6) Junior Employees: Junior employees shall 
receive the prescribed percentage of the all others 
rate prescribed in subclause (5) of this clause per 
week. 
Under 17 years of age SOVo 
17 to 18 years of age 60% 
18 to 19 years of age 70% 
19 to 20 years of age 80% 
20 to 21 years of age 90% 

(7) An employee placed in charge of three or more 
other employees shall be paid $13.90 per week in 
addition to his/her ordinary rate of pay. 

(8) Where an employee is required to carry out the 
ordinary hours of duty per day in more than one 
shift, an allowance of $1.30 per day shall be paid. 

(9) An employer on whom this award is binding 
shall not increase the rate of wage payable to an 
employee on 6 October 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 

2. Clause 20.—Protective Clothing and Uniforms: 
Delete subclauses (5) and (6) of this clause and insert the 
following in lieu thereof: 

(5) In lieu of the provision of uniforms the 
employer may pay an allowance of $2.65 per week. 

(6) Each employee shall be entitled to all 
reasonable laundry work at the expense of the 
employer but where the employer elects not to 
launder the uniforms, the employee shall be paid an 
allowance of 70 cents per week. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 178 of 1986. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and J.C. Abel & Company and Others, 
Respondents. 

Order. 
HAVING heard Mr G.G. Young and Mr S. Billing on 
behalf of the applicant and Mr D. Kleemann, Mr M. 
McLean, Mr T. Dobson and Mr P. Cooke on behalf of 
the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award 
1979 Award No. 14 of 1978 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
February 1986. 

Dated at Perth this 3rd day of June 1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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Schedule. 
1. Clause 8.—Rates of Pay: Delete subclause (6) of 

this clause and insert in lieu thereof the following: 
(6) Tool Allowance: Tool Allowances shall be 

paid to tradesmen as prescribed hereunder:— 
Per Week 

$ 
Carpenters, Joiners, Plumbers 11.30 
Plasterers, Fixers 9.40 
Bricklayers 8.10 
Signwriters, Painters, Glaziers 2.80 

2. Clause 12A.—Compensation for Travel Patterns, 
Mobility Requirements for Workers and the Nature of 
Employment in the Construction Work Covered by this 
Award: Delete subclause (2) of this clause and insert in 
lieu thereof the following:— 

(2) Perth Metropolitan Radial Area: When 
employed on work located within a radius of 50 
kilometres from the GPO Perth — $7.10 per day. 

Delete subclause (5) (b) (ii) of this clause and insert in 
lieu thereof the following:— 

(5) (b) (ii) any expenses necessarily incurred in 
such travel, which shall be 20 cents per 
kilometre where the worker uses his own 
vehicle. 

Delete subclause (12) of this clause and insert in lieu 
thereof the following:— 

(12) Transfer During Working Hours: A worker 
transferred from one site to another during working 
hours shall be paid for the time occupied in 
travelling and, unless transported by the employer, 
shall be paid reasonable cost of fares by most 
convenient public transport between such sites. 

Where an employer requests a worker to use his 
own car to effect such a transfer and the worker 
agrees to do so the worker shall be paid an allowance 
at the rate of 37 cents per kilometre. 

3. Clause 12B.—Fares and Travelling Time — 
Plumbers Only: Delete the whole of this clause and insert 
in lieu thereof the following:— 

12B.—Fares and Travelling Time — 
Plumbers Only. 

The provisions of this clause shall apply to 
plumbers and apprentice plumbers in lieu of the 
provision of Clause 12A.—Compensation for 
Travel Patterns, Mobility Requirements for 
Workers and the Nature of Employment in the 
Construction Work Covered by this Award. 

When required by the employer, plumbers and 
apprentice plumbers shall start and/or cease work 
on the job site at the usual commencing and 
finishing times within which ordinary hours may be 
worked and shall be paid the following allowances: 

(1) Travel in own time and/or from work site: A 
worker who is required to travel in his own time to 
or from the work site within the defined radius from 
the respective centre (as defined) shall receive an 
allowance of one quarter of an hour per day 
calculated at ordinary time rates travelling time in 
addition to the amount of fares as defioned for each 
day on which he presents himself for work on the 
job. However, where the employer provides or 
offers to provide transport with suitable seating 
accommodation free of charge from an agreed 
picking up place to his place of work the fares shall 
not be payable. 

(2) Travel beyond defined radius: When working 
on jobs beyond the defined radius from the centre 
(as defined) the fares as defined and one quarter of 
an hour travelling time plus an allowance for 
travelling time calculated at the ordinary time rate of 
pay for the time required to travel to the job site and 
back from and to the defined radius and calculated 
at a speed not exceeding the legal speed limit and 
with a minimum payment of a quarter of an hour for 
each such journey. Where a worker provides his 

own transport, an additional allowance of 20 cents 
per kilometre shall be payable for the distance 
involved in travelling beyond the defined radius and 
return thereto, which shall compensate for any fares 
incurred by public transport. 

(3) Transport during working hours: Where a 
worker is required by an employer to travel to any 
other job site during the course of his daily 
engagement he shall be paid all fares necessarily 
incurred except where transport is provided by the 
employer to and from such site, and all time spent in 
such travel shall be regarded as time worked. 

Provided that where an employer requests a 
worker to use his own car to effect such a transfer 
and such worker agrees to do so the worker shall be 
paid an allowance at the rate of 37 cents per 
kilometre. 

(4) Commencing and finishing at workshop: In 
the case of a worker who is normally required to 
report for and finish work at his employer's work- 
shop and is transported to and from any job by his 
employer no allowance shall be paid. 

(5) Definitions: 
(a) Radius and Fares:— The radius shall be 50 

kilometres and the fares shall be $4.60 per 
day. 

(b) Centre for Employment: 
(i) The employer's normal base estab- 

lishment or workshop; or 
(ii) The GPO Perth for all employers 

whose base establishment or work- 
shop is within the defined radius 
from the said GPO; or 

(iii) The local Post Office closest to the 
employer's establishment or work- 
shop beyond the defined radius of 
the GPO Perth. 

(iv) In the case of a worker sent to 
distant work (as defined) the place 
at which such worker is domiciled 
with the approval of their 
employer, for that distant work. 

(v) An employer having selected (i), (ii) 
or (iii) hereof as the centre shall not 
change that centre without one 
month's prior notice to each 
worker. 

4. Clause 21.—Meal Allowance: Delete the whole of 
this clause and insert in lieu thereof the following: 

21.—Meal Allowance. 
A worker required to work overtime in excess of 

1 Zi hours after working ordinary hours shall be paid 
by his employer an amount of $4.60 to meet the cost 
of a meal. 

Provided that this clause shall not apply to a 
worker who is provided with reasonable board and 
lodging or who is receiving a distant work allowance 
in lieu thereof as provided for in subclause (3) of 
Clause 22.—Living Away From Home — Distant 
Work and is provided with a suitable meal. 

5. Clause 22.—Living Away From Home — Distant 
Work: Delete subclause (3) (b) of this clause and insert in 
lieu thereof the following:- 

(3) (b) pay an allowance of $169 per week of 
seven days but such allowance shall not be wages. In 
the case of broken parts of the week occurring at the 
beginning or ending of employment on a distant job 
the allowance shall be $24.10 per day. 

Delete subclause (4) (a) (iii) and (4) (b) of this clause 
and insert in lieu thereof the following:— 

(4) (a) (iii) For any meal incurred while travelling 
at $4.60 per meal. 
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(b) Return Journey: A worker shall, for the 
return journey, receive the same time, fare and meal 
payments as provided in paragraph (a) of this sub- 
clause together with an amount of $8.40 to cover the 
cost of transporting himself and his tools from the 
main public transport terminal to his usual place of 
residence. 

Provided that the above return journey payments 
shall not be paid if the worker terminates or 
discontinues his employment within two months of 
commencing on the job, or if he is dismissed for 
incompetence within one working week of 
commencing on the job, or is dismissed for 
misconduct. 

Delete subclause (6) (a) of this clause and insert in lieu 
thereof the following: 

(6) (a) A worker who works as required during 
the ordinary hours of work on the working day 
before and the working day after a weekend and 
who notifies the employer or his representative, no 
later than Tuesday of each week, of his intention to 
return to his usual place of residence at the weekend 
and who returns to his usual place of residence for 
the weekend, shall be paid an allowance of $14.20 
for each occasion. 

Delete subclause (7) (b) of this clause and insert in lieu 
thereof the following:— 

(7) (b) Camping Allowance: A worker living in a 
construction camp where free messing is not pro- 
vided shall receive a camping allowance of $66.50 
for every complete week he is available for work. If 
required to be in camp for less than a complete week 
he shall be paid $9.50 per day including any 
Saturday or Sunday if he is in camp and available 
for work on the working days immediately 
preceding and succeeding each Saturday and 
Sunday. If a worker is absent without the 
employer's approval on any day, the allowance shall 
not be payable for that day and if such unauthorised 
absence occurs on the working day immediately 
preceding or succeeding a Saturday or Sunday, the 
allowance shall not be payable for the Saturday and 
Sunday. 

6. Clause 32.—Special Tools and Protective Clothing: 
Delete subclause (5) (b) of this clause and insert in lieu 
thereof the following:— 

(5) (b) The employer shall make available, during 
working hours, a suitable grindstone or wheel 
together with power (hand or mechanically driven) 
for turning it. If a grindstone or wheel is not made 
available the employer shall pay to each carpenter or 
joiner $3.20 per week in lieu of same. 

7. Clause 33.—Compensation for Clothes and Tools: 
Delete subclause (2) of this clause and insert in lieu 
thereof the following:— 

(2) A worker shall be reimbursed by his employer 
to a maximum of $661 for loss of tools or clothes by 
fire or breaking and entering whilst securely stored 
at the employer's direction in a room or building on 
the employer's premises, job or workshop or in a 
lock-up as provided in this award or if the tools are 
lost or stolen whilst being transported by the worker 
at the employer's direction, or if the tools are 
accidentally lost over water or if tools are lost or 
stolen during a worker's absence after leaving the 
job because of injury or illness. 

Provided that a worker transporting his own tools 
shall take all reasonable care to protect those tools 
and prevent theft or loss. 

COMMISSION) AWARD No. 1 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 321 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and State 
Energy Commission, Respondent. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr N.L. Fry on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engineering Trades (State Energy 
Commission) Award No. 1 of 1969 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 11th day of September 1987. 

(Sgd.) B.J. COLLIER, 
fL.S.l Chief Commissioner. 

Schedule. 
Clause 31.—Special Rates and Provisions: Delete 

subclause (23) of this clause and insert in lieu: 
(23) (a) A Motor Mechanic employed in an 

approved metropolitan or country depot who works 
without direct supervision and is responsible for 
maintenance of the depot's vehicle fleet, diagnosis 
of faults, handling of drivers' complaints, road 
testing of vehicles and the employees under his/her 
control shall be paid, in addition to his/her ordinary 
rate, a "Depot Mechanic" allowance of $14.20 on a 
flat weekly basis. 

(b) This allowance is payable to one Motor 
Mechanic at each depot provided no employee in the 
Transport and Plant Group at the depot is in receipt 
of a Leading Hand allowance. 

ENGINEERING TRADES 
(STATE ENERGY COMMISSION) AWARD 

No. 1 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

State Energy Commission. 
No. 321 (1) of 1987. 

ENGINEERING TRADES AWARD 1978 
No. 1 of 1969. 

Linemen — Live Line Electrical Power Industry 

COMMISSIONER O.K. SALMON. 
Perth 29th day of July 1987. 

Award variation — inclusion of classification of line- 
men — live line in wages clause — and deleting 
reference to a special rate in Clause 31 (18) — 
variation granted. 



67 W.A.l.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1771 

Reasons for Decision. 
THE COMMISSIONER: Since August 1978 the 
Engineering Trades (State Energy Commission) Award, 
has contained a definition of linemen — live line. This 
class of linemen is not specified in the wages schedule of 
the award; however, by reason of Clause 31 (18) such 
linemen are paid a weekly allowance of $14.20 for all 
purposes of the award. The award was consolidated in 
August 1978 (58 WAIG 1104 at 1112) and it will be seen 
from the reasons published at page 1105, that the higher 
payment to linemen — live line was prescribed by way 
of special rate because "to do otherwise may be to the 
prejudice of linemen generally in proceedings before the 
Promotions Appeal Board". 

In this application the unions contend that the 
problems connected with promotions as envisaged by 
Cort C. in 1978, no longer apply in view of Act No. 42 of 
1985, an Act to amend section SOX of the Industrial 
Relations Act 1979. With that difficulty overcome, the 
unions further argue that persons employed as linemen 
— live line are, for cogent reasons, entitled to have their 
positions properly classified in the award. Thus they 
propose that the award be varied, first, by including the 
classification of linemen — live line in the wages clause of 
the award and, second, by deleting the reference to a 
special rate in Clause 31 (18). 

The State Energy Commission raises no convincing 
argument against the unions' first point. Nevertheless, it 
opposes the variations sought and counterclaims in a way 
that is quite radical by comparison with the unions' 
proposals and the history of the award applied to the 
class of linemen in question until now. The State Energy 
Commission claims that the current arrangement is 
unfair towards it, principally, because it believes that the 
flexibility of its operations are affected by the obligation 
to pay certain of these linemen the prescribed allowance 
at all times, though they rarely perform the class of work 
for which the allowance is intended. The counterclaim is 
made in the following terms: 

A lineman first grade who has been specially 
trained and is certificated to carry out repair and 
maintenance work (in addition to washing down) on 
live high voltage overhead lines shall be paid an 
allowance of $2.84 for each day he/she is so 
engaged. But if he/she be so engaged for more than 
half of one day he/she shall be paid the allowance 
for the whole day. 

I have some difficulty with the counterclaim for 
several reasons. In the first place, I think it is a reaction 
to an incorrect construction of the award as currently 
framed. In the second place, I have doubts about its 
necessity and I am sure it will have the effect of 
worsening the employment conditions of employees who 
qualify as linemen — live line. In this second respect, I 
think that the counterclaim is probably contrary to the 
"implied" or "de facto" wage fixing principle 
mentioned in the 1983 decision of the Commission in 
Court Session and it may have to be denied on the basis 
of this principle (see 63 WAIG 2207 at 2209). 

The principal ground advanced in support of the 
counterclaim is that it will allow the State Energy 
Commission to obtain optimum use of its linemen 
without incurring undue wage costs. Two senior persons 
concerned with the State Energy Commission's trans- 
mission and distribution systems testified on this point. 
Apparently, the State Energy Commission is desirous of 
being able to use qualified linemen in smaller country 
depots to perform high tension live line work from time 
to time in their districts without calling in a specialist live 
line crew from elsewhere. I must say that I cannot see 
why under the award as currently framed, or even if 
altered to express the unions' claim, the State Energy 
Commission is not permitted to do as it wants to do 
without incurring an unfair or unreasonable wage cost 
burden. 

In this respect, the first thing to consider is the 
definition in Clause 5. A lineman — live line is a lineman 

first grade (a) who has been trained specially and is 
certificated to carry out repair and maintenance work (in 
addition to washing down) on live high voltage overhead 
lines; and (b) who is employed in a live line crew to 
perform repair and maintenance work on live high 
voltage lines. In addition to this definition Clause 31(18) 
of the award specifies that a lineman — live line ' 'shall be 
paid a weekly allowance of $14.20 per week for all 
purposes of the award". Next, Clause 6, the mixed 
functions clause specifies that "a worker called upon to 
perform work carrying a higher rate of pay than his 
classified rate for two hours in any day or shift shall be 
paid the higher rate for the whole of the day or shift". 
These provisions are the only provisions that need to be 
taken into account in assessing the rights of the State 
Energy Commission in connection with employing 
linemen on live high voltage work. 

One witness for the State Energy Commission 
mentioned the kind of job he envisaged being done 
irregularly by linemen with live line qualifications 
operating from small country depots. He instanced a 
cross-arm change on a pole carrying high voltage mains. I 
am sure that a team of two linemen — live line and a 
lineman's assistant required to set up the specialised 
apparatus for this and similar jobs, would constitute a 
live line crew according to the meaning of that phrase in 
the definition of linemen — live line. However, I am also 
sure that it is, at best, a 50 50 probability that the work of 
changing a cross arm is both repair and maintenance 
work. Of course unless both repair and maintenance 
work are involved, the definition is not complied with 
(see Footnote to these reasons for decision). The linemen 
concerned appear to be performing live line work but 
they are not linemen — live line accordingly to the 
definition strictly read. 

Moreover, putting aside the distinction between 
maintenance and repair work in the definition, it seems 
to me that it goes without saying that an employee whose 
substantial work in terms of the purpose to be achieved 
by it is the ordinary range of line work encountered by 
linemen generally, even though trained and qualified in 
high voltage live line work, is not a lineman — live line. 
The reasoning for this conclusion I base on that of Burt 
CJ in re Federated Clerks' Union v. R.W. Gary Estates 
(57 WAIG 585). Such an employee may from time to 
time perform work that is work of a lineman — live line, 
but the right to payment for such work pursuant to 
Clause 31 (18) is not continuous; rather, it arises on the 
occasion, pursuant to Clause 6, mixed functions. It 
follows also, that any kind of live line work requiring less 
than two hours to perform is work that does not attract a 
higher rate of pay when performed by employees who are 
substantially employed in the ordinary range of line 
work. 

For the foregoing reasons I am satisfied that the State 
Energy Commission is not prevented from obtaining 
optimum use of its country linemen by reason of 
incurring unreasonable and unfair wage costs under the 
award as currently framed, and I believe that its counter- 
claim is unnecessary. Therefore, I am obliged to reject 
the counter proposal lest I disregard the "implied" wage 
fixing principle. 

From the material tendered by Dr Crouch on behalf of 
the unions in this case and the published reasons for 
decision of Cort C. in the 1978 award variation and 
consolidation case (supra), I have concluded that there 
are two factors that have been combined to form an 
argument against the inclusion of a linemen — live line 
classification in the wages clause of the award, even 
though it has been agreed that the work justifies a higher 
wage rate than is paid for ordinary line work. These 
factors are important to a proper understanding of the 
State Energy Commission's opposition to the unions' 
claim in this case. The first, but the least obvious, of 
these two factors is the State Energy Commission's 
insistence all along that the principal justification for 
recognising that live line work ought to carry a higher 
rate of wage is the level of disabilities encountered in this 
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class of work. Thus it has been asserted that disabilities 
being the principal justification for higher wage rates 
paid to linemen — live line, the difference in levels of 
skills and the responsibilities displayed by linemen per- 
forming live high tension line work and ordinary line 
work is, at most, minimal. 

The second factor is contained in the proposition that 
the inclusion of a classification of linemen — live line in 
the wages clause of the award would create difficulties in 
connection with promotions appeal cases. This 
proposition is more likely to be successfully promoted if 
the assertion about disabilities being the principle reason 
for linemen — live line receiving a higher rate of wage is 
also accepted. After all, if it is only disabilities that 
account for wage differences between classes of linemen, 
albeit ever present disabilities, it is appropriate that the 
higher wage rate be expressed as a special allowance. But 
an allowance for disabilities hardly conveys the notion of 
greater skills and responsibilities conveyed by a 
classification in the award for which an ordinary wage 
rate is specified, and herein lies the rationale behind 
combining the two factors 1 have identified in argument. 

Apparently, in 1978 Cort C, having heard the 
testimony of witnesses called on behalf of the unions and 
the State Energy Commission, was not impressed by the 
State Energy Commission's argument regarding 
disabilities being the principal reason behind a higher 
wage for linemen — live line. He said in his published 
reasons at page 1105 "the minutes of the proposed 
consolidation award will prescribe a definition of 
linemen — live line to cover those persons who are now 
so classified and the additional allowance now payable 
will be expressed as a special rate. This is done not 
because I consider the allowance covers disabilities rather 
than skills . . . but because I am concerned that to do 
otherwise may be to the prejudice of linemen generally in 
proceedings before the Promotions Appeal Board". But 
notwithstanding this severe downgrading of the 
relevance of disability in the only arbitrated case 
involving linemen — live line since 1964 (64 WAIG 619 at 
627), the subject has been raised again in the present case 
as grounds for the argument that the most appropriate 
way of expressing a higher rate of wage for linemen — 
live line is by way of special allowance, although on this 
occasion an hourly allowance is preferred by the State 
Energy Commission to the weekly allowance currently 
prescribed in the award. 

On the basis of the testimony presented in this case and 
with the finding of Cort C. in the 1978 case in mind, I do 
not accept the proposition that disabilities are the 
principal reason for higher wage rates paid to linemen — 
live line. With respect to the witnesses' testimony, I 
acknowledge that my own knowledge of live high tension 
line work cannot be used as a substitute for the evidence; 
however, I am able to interpret the evidence in the light 
of my knowledge and I have done so in this case. 
Furthermore, on 16 July, at Geraldton, I viewed the 
elevated mobile platform used in live line work these days 
and also some of the new equipment used in conjunction 
with the platform. I understand perfectly how new 
working systems have been developed and applied in 
more recent years. Indeed, noting that the period of 
training in a live line school has been increased since 1978 
from eight weeks to 11 weeks, 1 conclude that, today, 
skills and responsibilities are far more likely to be reasons 
justifying a higher rate of wage for linemen — live line 
than ever before. 

This conclusion, I must add, has been made easier by 
revelations from the record in 1957 and 1964 when 
margins for linemen — live line were considered by the 
Court of Arbitration and the Industrial Commission, 
respectively. 

In 1957 (37 WAIG 112) the Court of Arbitration dealt 
with a claim by the unions concerned to increase the 
margins of first grade and second grade linemen based on 
the level of margins paid to linemen employed by 
electricity supply authorities in the other states. Not only 
was this claim opposed by the State Energy Commission, 

but a counter claim was made offering a higher margin to 
be prescribed in the award for linemen — live line. The 
unions were successful and the counter claim was 
refused; but as I will next show the result in that case has 
a very important bearing on the outcome of the case in 
1964. The point to bear in mind is that the advocate for 
the State Energy Commission in the 1957 case was Mr 
E.R. Kelly who became a member of the Industrial 
Commission and was the Commissioner required to 
consider a claim for higher margins for linemen — live 
line when making the first arbitrated award for 
engineering trades employees of the State Energy 
Commission in 1964. 

From the reasons for decision in the 1964 case (supra), 
it will be seen that but for the fact that the unions relied 
on the principle of comparative wage justice to obtain a 
higher level of wage rates for the generality of employees 
covered by the award, Kelly C. would have prescribed a 
margin for linemen — live line higher than that 
prescribed for linemen first grade. That is to say, he 
would have inserted an additional classification in the 
wages clause of the award, which is what the State 
Energy Commission wanted in 1957 and what the unions 
want now. I venture to say that had he formed an opinion 
that a higher wage was warranted for linemen — live line, 
principally, because of disabilities incurred by this class 
of linemen, he would not have made reference to a higher 
margin at all and he would have done justice to them by 
including a special allowance for the work in the appro- 
priate section of the award. 

Of course, the foregoing is not to say that disabilities 
have no part in the make up of the wage rate for linemen 
— live line, but given the developments, more especially 
the counterclaim of the State Energy Commission in 
1957, the State Energy Commission's argument about 
disabilities being the principal factor in the higher wage 
rate seems facile and I think the time has come to put it to 
rest. 

That being said, I am not assisted by the reference to 
allowances prescribed in other awards referred to in 
opposition to the unions' claim. At this atage I also 
mention that the decision in the aluminium industry case 
dealt with in the Australian Commission and the decision 
by the Commission in Court Session in CR33 of 1983 (62 
WAIG 1329) are of no assistance to me either. These 
cases were also cited in opposition to the unions' claims. 
However, apart from other observations that might be 
made about them, both concern cases in which the 
unions chose to seek wage increases expressed in the form 
of special allowances. It was for the unions in those cases 
to make their claimes in the form they thought them to be 
most appropriate in the circumstances. But that is not to 
say their claims would not have been granted as increases 
in the ordinary wage rates had they been expressed that 
way. 

In support of their claim the unions rely to a large 
extent on a matter of principle discussed at some length 
by Kelly C. when delivering the Metal Trades (General) 
Award 1966. He was speaking in connection with his 
decision to include a new classification of first class 
machinist (tool room) in the wages clause of that award 
with a margin higher than that prescribed for a first class 
machinist employed to perform the ordinary range of a 
machinist's work. I reproduce the passage from Kelly C's 
reasons that I believe covers the essential points of 
principle:— 

There can be no doubt that a first class machinist 
should be able and may be required to work to fine 
tolerances and to exercise the skill of his trade to the 
highest degree ... It is equally true, however, that 
first class machinists are not employed at all times 
nor for that matter for the majority of their time on 
close precision work requiring virtually unremitting 
concentration and the constant application of the 
highest order of trade skill. In saying this I do not 
detract in any way from the skill or status of the 
tradesmen machinist. In this regard it is no doubt 
trite to say, but nonetheless important to bear in 
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mind, that any trade consists of a variety of 
functions which is found convenient to group 
together. Some of which require for their perform- 
ance a high degree of skill while others require skill 
of a lesser degree and yet others very little skill at all. 
The average tradesman performs all or most of these 
functions in the ordinary course of his employment 
and it is on this basis that his margin is fixed. It 
follows from this that when a tradesman is 
occasionally required to exercise the higher skill of 
which as a tradesman he is capable, he is not entitled 
to receive the higher rate than the ordinary rate 
applicable to his trade. It also follows, in my 
opinion, that when a tradesman is required to 
function at or near the highest level of his trades skill 
for by far the greatest part of his time, the ordinary 
rate applicable to his trade is no longer appropriate. 
This is recognised elsewhere in the award in the 
margin accorded to the "marker-off" in the boiler 
making trade and a somewhat similar (though not 
identical) situation is accorded recognition in the 
Building Trades Award in relation to the "setter- 
out" and "detail worker". I am of the opinion that 
a first class machinist who for the greater part of his 
time is employed on tool room work is entitled to a 
higher rate than the ordinary first class machinist 
and I therefore decide to include a new classifica- 
tion, namely, first class machinist (tool room) with a 
margin which I consider appropriate. 

With respect, I endorse all that was said by Kelly C. on 
the occasion in 1966. Furthermore, it will be obvious that 
parts of the commentary are directly to the point with 
respect to the issues I have discussed earlier concerning 
the payment of higher rates to linemen who, though 
qualified to perform live line work, are substantially 
employed to perform the ordinary range of line work. 

Moreover, whereas Kelly C. was concerned with 
employees who performed, continuously, work 
involving the higher skills of a machinist first class I am 
concerned with linemen — live line who are linemen first 
grade performing a class of work for which a higher rate 
of wage is already prescribed, albeit by way of special 
allowance. Therefore, these linemen satisfy all the 
requirements of principle that would justify having the 
classification specified in the wages schedule of the 
award governing their employment. 

However, there is also the point of equity based on 
comparisons. The unions' example is drawn from the 
Gas Workers' (State Energy Commission) Agreement 
No. 6 of 1978. My attention was drawn to an apparent 
inconsistency on the part of the State Energy Commis- 
sion in recognising two classes of gas fitter while refusing 
to extend the same consideration to linemen — live line. I 
think the unions make a valid point. I also note that the 
Engineering Trades (State Energy Commission) Award 
specifies classifications of electrical fitter, electrical relay 
maintainer and electrical tradesmen special class, with 
different total wage rates. From my knowledge of the 
work of these classifications, I am able to say that, in 
principle, they form a parallel case with that proposed by 
the unions for linemen — live line. 

In all of the circumstances of this case I find that the 
substantial merit of the unions' case is overwhelmingly 
compelling and that I should allow the claim. 

The parties are asked to inform me if they wish to 
speak to the minutes of the proposed order. If not, I will 
issue it formerly, operative from the beginning of the 
first pay period commencing on or after today's date. 

Foot Note: 
The notion of a lineman — live line, consistent with 

the testimony of the witnesses in this case, is that of a 
lineman working as a member of a team. Hence the 
reference in the definition to being employed in "a live 
line crew" a key phrase, I am sure it will be agreed. 
Moreover, this being so, I think the phrase "repair and 
maintenance work" describes the range and kind of 
work that a live line crew can be called upon to do rather 

than being a description of the range and kind of work 
being done by a crew at a particular time. That this must 
be so is easily demonstrated by simple examples. 
Insulator changing under live conditions is notoriously 
"maintenance" work, it is not "repair" work; but it is 
conceivable that a live line crew may be engaged for a 
long time, say a month, doing nothing but changing 
defective insulators on a particular line. It is also 
conceivable that a live line crew be engaged for a con- 
siderable period of time doing nothing but repairs: mid 
span splints etc. But if the phrase "repair and 
maintenance work" is construed to mean the range and 
kind of work being done by a crew at a particular time, it 
is plain that in each of the examples given the crew 
involved is not a live line crew. I say without hesitation 
that this construction would be rejected by all parties and 
it follows that the remaining construction is the preferred 
one. 

But the result of the foregoing analysis is that some 
doubts are raised about the rights of the linemen 
ordinarily employed to claim higher duties payments 
when called upon to perform live line high voltage work, 
irrespective of its complexity, because the work may be 
entirely repair work of it may be entirely maintenance 
work. The question is: what is the range and kind of 
work to be performed by the live line crew temporarily 
formed at a country depot to perform the work of 
changing a cross arm, as instanced by the witness for the 
State Energy Commission? I think that if the crew is 
assembled for the cross arm change and there is no other 
task for the crew to perform in the foreseeable future, the 
crew is assembled to perform maintenance work only 
and the linemen concerned do not satisfy the definition 
of linemen — live line whilst performing the work. 

Undoubtedly, the result will be seen as unfair, at least 
from the unions' point of view. However, I believe that it 
is valid on a strict construction of the award. I leave the 
issue for the parties to discuss between themselves and to 
take whatever steps, if any, they deem necessary to take. 

Appearances: 
Dr J. Crouch and with him Mr G. McKenna on behalf 

of the Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australia. 

Mr N.L. Fry and with him Mr S. Longworth on behalf 
of the State Energy Commission of Western Australia. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 321 (1) of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and State 
Energy Commission, Respondent. 

Order. 
HAVING heard Dr J. Crouch and with him Mr G. 
McKenna on behalf of the Australian Society of 
Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch and Mr 
MX. Fry and with him Mr S. Longworth on behalf of 
the State Energy Commission of Western Australia, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Engineering Trades (State Energy 
Commission) Consolidated Award 1978 as 
amended, be further amended and consolidated in 
accordance with the following Schedule with effect 
from the beginning of the first pay period 
commencing on or after the 29th day of July 1987. 

Dated at Perth this 4th day of September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Schedule. 
(1) Clause 31.—Special Rates and Provisions: delete 

the text of subclause (18) and retain the number. 
(2) Clause 32.—Wages: delete subclause (1) of this 

clause and insert in lieu thereof the following:— 
(1) Subject to the provisions of this subclause a 

worker, other than an apprentice or a junior 
worker, in addition to the special payment assigned 
to his class of work, shall be paid for 37 Vi hours' 
work the following rate. Provided that where a 
worker is — 

(a) In his third year of service the rate per 
week for 37'A hours' work shall be that 
prescribed in Column "A". 

(b) In his fourth or subsequent year of service 
the rate per week for 37'Z hours' work 
shall be that prescribed in Column "B". 

Classification Rate Per Week 
Column Column Special 

"A" "B" Payment 
$ $ S S 

(i) Armature Winder 287.70 299.60 316.70 59.50 
(ii) Blacksmith 287.70 299.60 316.70 59.50 

(iii) Boilermaker, and/or structural 
steel tradesman 287.70 299.60 316.70 59.50 

(iv) Boilermaker who for the 
greater part of his time is 
occupied in marking off. 
making templates or jigs 291.20 302.60 319.70 59.30 

(v) Cable Ganger 259.80 268.10 272.10 46.80 
(vi) Cable jointer — first class 287.70 299.60 316.70 59.50 

(vii) Cable jointer — second class 274.50 282.80 286.60 45.10 
(viii) Cable jointer — trainee 259.50 — — 46.00 

(ix) Cable jointer's assistant 245.60 253.90 257.90 46.80 
(x) Cable oil equipment operator 274.50 282.80 286.60 45.10 

(xi) Coil winding machine operator 266.90 275.20 279.00 45.20 
(xii) Electrical fitter 287.70 299.60 316.70 59.50 

(xiii) Electrical installation attendant 265.40 273.70 277.60 43.80 
(xiv) Electrical installer 287.70 299.60 316.70 59.50 
(xv) Electrical relay maintainer 301.60 313.00 329.90 59.50 

(xvi) Electrical tradesman — special 
class 307.00 318.50 335.60 58.90 

(xvii) Fitter 287.70 299.60 316.70 59.50 
(xviii) Instrument maker and repairer 301.60 313.00 329.90 59.50 

(xix) Instrument shop assistant 256.00 264.40 268.30 45.00 
(xx) Inspector 301.60 313.00 329.90 59.50 
(xxi) Labourer — cable laying 245.60 253.90 257.90 46.80 

(xxii) Lineman live-line 301.90 313.80 330.90 59.50 
(xxiii) Lineman — first grade 287.70 299.60 316.70 59.50 
(xxiv) Lineman — second grade 274.50 282.80 — 45.10 
(xxv) Lineman's assistant 245.60 253.90 257.90 46.80 

(xxvi) Machinist — first class 287.70 299.60 316.70 59.50 
(xxvii) Machinist — second class 259.50 267.80 271.70 46.00 
(xxviii) Machinist — third class 250.30 258.70 262.50 46.40 

(xxix) Meter fixer 266.90 275.20 279.00 45.20 
(xxx) Meter tester — first grade 265.40 273.70 277.60 43.80 
(xxxi) Meter tester — second grade 256.00 264.40 268.30 45.00 

(xxxii) Motor Mechanic 287.70 299.60 316.70 59.50 
(xxxiii) Plant Operator 274.50 282.80 286.60 45.10 
(xxxiv) Pole Inspector 274.50 282.80 286.60 45.10 
(xxxv) Radio Serviceman 287.70 299.60 316.70' 59.50 
(xxxvi) Riggers — 

(aa) Certificated 274.50 282.80 286.60 45.10 
(bb) Rigger (Other) 265.40 273.70 277.60 43.80 
(cc) A certificated rigger, 

other than a leading 
hand who in compliance 
with the provisions of 
the regulations made 
pursuant to the 
Construction Safety Act 
1972 is responsible for 
the supervision of not 
less than three workers 
shall be deemed a 
Leading Hand and paid 
the additional rate 
prescribed in paragraph 
(a) of subclause (2) 
hereof. 

(xxxvii) Sheet Metal Worker — first 
class 287.70 299.60 316.70 59.50 

(xxxviii) Sheet Metal Worker — second 
class 259.50 267.80 271.70 46.00 

(xxxix) Shot blast and sand blast 
dresser — 
(aa) not protected 256.00 
(bb) protected 245.60 

(xi) Steam cleaner 247.10 
(xli) Street light patrolman 251.80 

(xlii) Substation attendant 259.50 
(xliii) Telecontrol attendant 256.00 

Classification Rate Per Week 

S 
Column Column 

"A" "B" 
S S 

Special 
Payment 

$ 
(xliv) Toolmaker 301.60 313.00 329.90 59.50 
(xlv) Tool and material storeman 256.00 264.40 268.30 45.00 

(xlvi) Tradesman's assistant 245.60 253.90 257.90 46.80 
(xlvii) Transformer assembler 266.90 275.20 279.00 45.20 

(xlviii) Turner 287.70 299.60 316.70 59.50 
(il) Tyre and tube attendant 251.80 260.00 264.00 46.80 
(1) Vehicle greaser 251.80 260.00 264.00 46.80 

(li) Welder — first class 287.70 299.60 316.70 59.50 
second class 250.30 258.70 262.50 46.40 
third class 247.10 255.50 259.40 46.40 
fourth class 245.60 253.90 257.90 46.80 

FUNERAL DIRECTORS' ASSISTANTS' AWARD 
No. 18 of 1962. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Mr P.S. Adams and Others. 
No. 520A of 1987. 

FUNERAL DIRECTORS' ASSISTANTS' AWARD 
No. 18 of 1962. 

Various Funeral 
Classifications Direction 

COMMISSIONER J.A. NEGUS. 
25th day of September 1987. 

Order. 
WHEREAS the Commission has beared Ms K. Digwood 
on behalf of the applicant union and Mr J. Uphill on 
behalf of the repondents and also intervening on behalf 
of the Confederation of Western Australian Industry; 
whereas the parties have requested that the application 
by adjourned sine die in respect to hearing argument as 
to the quantum of the allowance in Clause 9.—Meal 
Times and Meal Allowances and I have agreed to divide 
the reference and that part of the application will be dealt 
with as matter No. 520B of 1987; whereas the Confedera- 
tion has raised objection to the indexation increases 
proposed in this application on the basis that such 
increases would not be in accordance with the 
Allowances principle — 

e.g. (a) Existing Allowances 
(ii) — as enunciated by the Commission in 

Court Session in matter No. 1195 of 1986 
on 25 March 1987 [Vol (67 WAIG p. 435)]. 

whereas the Commission is satisfied that there is no 
substance in the objection and that the increases sought 
are in accordance with the Wage Fixing Principles 
(supra) and will publish Reasons for Decision when the 
application is finally determined; whereas this Order 
finally disposes of the remainder of the original 
application which is now divided; now therefore the 
Commission, pursuant to the powers conferred upon it 
by the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Funderal Directors' Assistants' Award 
No. 18 of 1962 as amended and consolidated, be 
further amended in Clause 15.—Special Rates and 
Conditions, in Clause 26.—Standing By and in 
Clause 27.—Car Allowance in accordance with the 

264.40 268.30 45.00 
253.90 257.90 46.80 
255.50 259.40 46.40 
260.00 264.00 46.80 
267.80 271.70 46.00 
264.40 268.30 45.00 
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following Schedule and such variations shall take 
effect from the first pay period commencing on or 
after 20 August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 15.—Special Rates and Conditions: Delete 

subclauses (1) and (2) of this clause and insert the 
following in lieu: 

(1) An employee who is required to come into 
contact with a body which is in an advanced state of 
decomposition shall be paid $10.70. No employee 
shall be entitled to more than one payment in respect 
to each such case. 

(2) An employee who is required to do any work 
in connection with an exhumation shall receive an 
allowance of $32.70 for each body exhumed. No 
employee shall be entitled to more than one payment 
in respect to each such case. 

2. Clause 26.—Standing By: Delete subclauses (1) and 
(2) of this clause and insert the following in lieu: 

(1) Between the hours of 5.30 p.m. and 12 
midnight (Monday to Friday) — $6.40 per night. 

(2) Between 7.00 a.m. and 12 midnight on a 
Saturday, Sunday or any of the holidays prescribed 
in Clause 12.—Public Holidays of this award — 
$13.90 per day. 

3. Clause 27.—Car Allowance: Delete this clause and 
insert the following in lieu: 

27.—Car Allowance. 
Where an employee is required and authorised to 

use his/her own motor vehicle he/she shall be paid 
34.5 cents per kilometre for each kilometre travelled 
on his/her employer's business. 

HEALTH ATTENDANTS AWARD 
No. 49 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Laurie Potters Health Club (Perth) and Others. 
No. 655 of 1984. 

HEALTH ATTENDANTS AWARD 
No. 49 of 1978. 

Health Attendants Health 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Health Attendants Award No. 49 of 
1978 as varied be further varied in accordance with 
the following Schedule and that such variation shall 
have effect from the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

the number and title 25.—Maternity Leave add the 
number and title 26.—Payment of Wages — 38-Hour 
Week. 

2. Clause 10.—Hours of Work: Delete this clause and 
insert the following in lieu: 

10.—Hours of Work. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

Section B — Implementation of 38-Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees working less than eight 
ordinary hours on one or more days each 
week or fortnight; or 

(b) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 15.— 
Holidays of this award. 

(2) In each place of employment an assessment 
should be made as to which method of implementa- 
tion best suits the business and the proposal shall be 
discussed with the employees concerned, the 
objective being to reach agreement on the method of 
implementation prior to 1 October 1987. 

(3) In the absence of an agreement the procedure 
for resolving special, anomalous or extraordinary 
problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shall be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee, in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 
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(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or some other emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 
Section C — Procedures for Discussions: 

(1) Procedures shall be established for discus- 
sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with 
Section A — Hours and Section B — Implementa- 
tion of 38-Hour Week of this clause and shall entail 
an objective review of current practices to establish 
where improvements can be made and 
implemented. 

(2) The procedure should allow for discussions to 
continue even though all matters may not be 
resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached. 

(5) In cases where agreement cannot be reached in 
the first instance or where problems arise after initial 
agreements or understandings have been achieved, a 
formal monitoring procedure shall apply. The basic 
steps in this procedure shall be as applies with 
respect to special, anomalous or extraordinary 
problems as prescribed in subclause (3) of Section B 
of this clause. 

3. Clause 14.—Overtime: Delete this clause and insert 
the following in lieu: 

14.—Overtime. 
(1) (a) Subject to the provisions of this subclause, 

all work done beyond the ordinary working hours 
on any day, Monday to Friday inclusive, or before 
the fixed starting time or after the fixed ceasing time 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter. 

(b) For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for Discussions of Clause 10.— 
Hours of Work. 

(c) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(2) (a) An employer may require any employee to 
work reasonable overtime and such employee shall 
work overtime in accordance with such 
requirement. 

(b) No Union party to this award, or employee or 
employees covered by the award, shall in any way, 
whether directly or indirectly, be a party to or 
concerned in any ban, limitation or restriction upon 
the working of overtime in accordance with the 
requirements of this subclause. 

(3) (a) An employee required to work overtime 
for more than two hours without being notified on 
the previous day or earlier that he/she will be so 
required to work, shaU be supplied with a meal by 
the employer or paid $2.80 for a meal. 

(b) If the amount of overtime required to be 
worked necessitates a second or subsequent meal, 
the employer shall, unless he/she has notified the 
employees concerned on the previous day or earlier 
that such a second or subsequent meal will also be 
required, provide such meals or pay an amount of 
$2.20 for each second or subsequent meal. 

(c) No such payment need be made to employees 
living in the same locality as their work place who 
can reasonably return home for such meals. 

(d) If an employee in consequence of receiving 
such notice has provided him/herself with a meal or 
meals and is not required to work overtime or is 
required to work less overtime than notified, he/she 
shall be paid the amounts above prescribed in 
respect of meals not then required. 

(4) (a) Rest Period after Overtime: When over- 
time work is necessary it shall wherever reasonably 
practicable, be so arranged that employees have at 
least 10 consecutive hours off duty between the 
work of successive days. 

(b) An employee (other than a casual employee) 
who works so much overtime between the termina- 
tion of his/her ordinary work on one day and the 
commencement of his/her ordinary work on the 
next day that he/she has not had at least 10 
consecutive hours off duty between those times 
shall, subject to this subclause, be released after 
completion of such overtime until he/she has had 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(c) If, on the instructions of the employer, such 
employee resumes or continues work without having 
had such 10 consecutive hours off duty, he/she shaU 
be paid at double rates until he/she is released from 
duty for such period and he/she shall then be 
entitled to be absent until he/she has had 10 
consecutive hours off duty without loss of pay for 
ordinary working time occurring during such 
absence. 

(5) An employee who is recalled to work shall be 
paid a minimum of three hours at the appropriate 
overtime rate. 

4. Clause 16.—Annual Leave: Delete this clause and 
insert the following in lieu: 

16.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of 

four consecutive weeks' leave with payment of 
ordinary wages as prescribed, shall be allowed 
annually to an employee by the employer and shall 
be taken annually by the employee after a period of 
12 months' continuous service with that employer. 

(b) Where, pursuant to subclause (3) of Clause 
2.—Long Service of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4 
inclusive, the period of continuous service which an 
employee has had with the transmitter (including 
any such service with any prior transmittor) is 
deemed to be service of the employee with the trans- 
mittee, then that period of continuous service shall 
be deemed to be service with the transmittee for the 
purposes of this subclause. 

(2) (a) In addition to the payment prescribed for 
annual leave an employee shall be paid a loading of 
17.5 per cent calculated on his/her ordinary wages 
as prescribed. 

(b) The loading prescribed by this subclause shall 
not apply to proportionate leave on termination. 

(3) Payment for annual leave shall be made prior 
to such leave being taken. 

(4) If any prescribed holiday falls within an 
employee's period of annual leave and is observed 
on a day which, in the case of that employee, would 
have been an ordinary working day, there shall be 
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added to that period one day being an ordinary 
working day for each such holiday observed as 
aforesaid. 

(5) Any time in respect of which an employee is 
absent from work, except time for which he/she is 
entitled to claim sick pay or time spent on holidays, 
annual leave or long service leave as prescribed by 
this award, shall not count for the purpose of deter- 
mining his/her right to annual leave. 

(6) (a) For the purposes of this clause service shall 
be deemed to be continuous notwithstanding: 

(i) The transmission of a business where para- 
graph (b) of subclause (1) of this clause 
applies; 

(ii) Any absence from work referred to in 
subclause (5) of this clause; 

(iii) Any absence from work on account of 
personal sickness or accident, proof 
whereof shall be upon the employee, or on 
account of leave granted by the employer; 

(iv) Any absence with reasonable cause, proof 
whereof shall be upon the employee, but in 
such a case the employee shall inform the 
employer in writing, if practicable, within 
seven days of the commencement of such 
absence of the nature of the cause. 

(b) Any absence from work by reason of any 
cause not being a cause specified in paragraph (a) 
hereof shall not be deemed to break the continuity 
of service for the purposes of this clause unless the 
employer, during the absence or within 14 days of 
the termination of the absence, notifies the 
employee in writing that such absence will be 
regarded as having broken the continuity of service. 

Such notice may be given to an employee by 
delivering it to him/her personally or by posting it to 
his/her last known address in which case it shall be 
deemed to have reached the employee in due course 
of post or, where a number of employees are absent 
from work, by posting up of a notification in the 
employer's establishment. 

(c) An absence from duty referred to in this 
subclause shall not, except as provided in subclause 
(5) of this clause, be taken into account in 
calculating the period of 12 months' continuous 
service. 

(7) (a) An employee whose employment 
terminates after he/she has completed a 12 monthly 
qualifying period and who has not been allowed the 
leave prescribed under this clause in respect of that 
qualifying period shall be given payment as pre- 
scribed in subclauses (1) and (2) in lieu of that leave 
or, in a case to which subclause (8) of this clause 
applies, in lieu of so much of that leave as has not 
been allowed unless: 

(i) He/she has been justifiably dismissed for 
misconduct; and 

(ii) The misconduct for which he/she has been 
dismissed occurred prior to the completion 
of that qualifying period. 

(b) If, after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall: 

(i) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(ii) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

(8) In special circumstances and by mutual 
consent of the employer, the employee and the 
Union concerned, annual leave may be taken in not 
more than two periods, but neither of such periods 
shall be less than one week. 

(9) By arrangement between the employer and the 
employee, annual leave may be allowed to 
accumulate from year to year but where the leave to 
which an employee is entitled, or any portion 
thereof, is allowed to accumulate to meet the 
convenience of the employee, the ordinary wage for 
that leave shall be the ordinary wage applicable to 
the employee at the date at which he/she became 
entitled to the leave unless the employer agrees in 
writing that the wage be that applicable at the date 
the leave commences. 

(10) The provisions of this clause shall not apply 
to casual employees. 

5. Clause 17.—Absence Through Sickness: Delete this 
clause and insert the following in lieu: 

17.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 10.—Hours of 
Work so that he/she actually works 38 
ordinary hours each week shall be entitled 
to payment during such absence for the 
actual ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 10.—Hours of Work so that he/she 
works an average of 38 ordinary hours 
each week during a particular work cycle 
shall be entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normaliy 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 10.— 
Hours of Work. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 
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(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 16.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 16.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2.—Long Service of the 
Long Service Leave provisions published in Volume 
66 of the Western Australian Industrial Gazette at 

pages 1 to 4, the paid sick leave standing to the credit 
of the employee at the date of transmission from 
service with the transmitter shall stand to the credit 
of the employee at the commencement of service 
with the transmittee and may be claimed in 
accordance with the provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation Act 
nor to employees whose injury or illness is the result 
of the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

6. Clause 26.—Payment of Wages — 38-Hour Week: 
Immediately following Clause 25.—Maternity Leave 
insert the following new clause: 

26.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 11.—Wages of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 10.—Hours of Work so that he/she 
works 38 ordinary hours each week, wages 
shall be paid weekly or fortnightly accord- 
ing to the actual ordinary hours worked 
each week or fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 10.—Hours of Work so 
that he/she works an average of 38 
ordinary hours each week during a 
particular work cycle, wages shall be paid 
weekly or fortnightly according to a 
weekly average of ordinary hours worked 
even though more or less than 38 ordinary 
hours may be worked in any particular 
week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 10.—Hours of Work in 
subclause (1), paragraphs (c) and (d) 
provides that in implementing a 38-hour 
week the ordinary hours of a worker may 
be arranged so that he is entitled to a day 
off, on a fixed day or rostered day basis, 
during each work cycle. It is in these 
circumstances that the averaging system 
would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
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hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 11.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 

(a) An employee whose ordinary hours are 
arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 10.—Hours of 
Work and who is paid wages in accordance 
with paragraph (a) of subclause (2) hereof 
and is absent from duty (other than on 
annual leave, long service leave, holidays 
prescribed under this award, paid sick 
leave, workers' compensation or 
bereavement leave) shall, for each day he is 
so absent, lose average pay for that day 
calculated by dividing his average weekly 
wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

>) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 

award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle average weekly pay 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle 
1st Week 

2nd and 3rd Weeks 

4th Week 

Payment 
average weekly pay 
/ess one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 
x average weekly pay 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
one-fifth average pay 
less 1.6 hours 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Method of Payment: The employee may be 
paid his/her wages by cheque or into his/her bank 
account. 

(7) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
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during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(9) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38, provided that until 1 
September 1988 the divisor shall be 40 in lieu of 38. 

(10) No deduction shall be made from an 
employee's wages unless the employee has 
authorised such deduction in writing. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(GOVERNMENT) AWARD No. 36 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and MisceOaneous, 

WA Branch 
and 

The Hospital Laundry and Linen Service. 
No. 523 of 1987. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(GOVERNMENT) AWARD 1982 No. 36 of 1981. 

Laundry Employees Health and Welfare 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Ms S. Jackson on behalf of the appli- 
cant and Mr G. Edwards on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Hospital Laundry and Linen Service 
(Government) Award No. 36 of 1981 be varied in 
accordance with the following Schedule and that 
such variation shall have effect as from the 
beginning of the first pay period commencing on or 
after the 28th day of July 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 11.—Overtime: Delete subclause (3) of this 

clause and insert the following in lieu: 
(3) Where an employee is required to work over- 

time, and such overtime is worked for a period of at 
least two hours in excess of the required daily hours 
of work the employee shall be provided with a meal 
free of cost or shall be paid the sum of $5.10 as meal 
money. 

2. Clause 13.—Allowances and Special Provisions: 
Delete this clause and insert the following in lieu: 

13.—Allowances and Special Provisions. 
(1) Any employee who in the course of the 

laundry procedure is required to come into contact 
with foul linen shall be paid an allowance as follows: 

(a) sorting of foul linen, 56 cents per hour. 
(b) Drivers or other employees who regularly 

deal with bags containing foul linen, 24 
cents per hour. 

(2) The employer shall, when practicable, appoint 
an employee with either first aid knowledge or 
holding first aid qualifications from St John 
Ambulance, or a similar body, to carry out first aid 
in the employer's premises. Such employee so 
appointed shall, in addition to first aid duties, be 
responsible under general supervision of the 
Manager, for maintaining the contents of the first 
aid kit. 

Employees so appointed shall be paid the 
foUowing rates in addition to their prescribed rate of 
pay: 

(a) Unqualified employee, 61 cents per day. 
(b) Qualified employee, $1.25 per day. 

Provided that any employee holding a first aid 
qualification of "Third-year St John Ambulance 
Medallion" and being required by the employer to 
exercise that training will be paid $1.45 per day or 
$7.15 per week. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(SALARIED OFFICERS) AWARD 

No. 36 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of Award. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
Lakes Hospital (Hospital Laundry and Linen Service). 

No. PSA 2272 of 1987. 

HOSPITAL LAUNDRY AND LINEN SERVICE 
(SALARIED OFFICERS) AWARD 1980. 

Salaried Officers Health and 
Welfare Services 

COMMISSIONER G.L. FIELDING. 
18th day of September 1987. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mr J.F. Flood on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been com- 
plied with, and by consent, hereby orders — 

That the Hospital Laundry and Linen Service 
(Salaried Officers) Award 1980 as amended and 
consolidated be further amended in accordance with 
the following Schedule with effect on and from the 
1st day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 
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Schedule. 
Clause 19.—Motor Vehicle Allowances: Delete this 

clause and insert in lieu thereof:— 

(1) Allowance for Employees Required to Supply 
and Maintain a Vehicle as a Term of Employment: 

(a) An employee who is required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of 
an allowance provided by subclause (5) 
shall be reimbursed monthly in accordance 
with the appropriate rates set out in 
subclause (7) for journeys travelled on 
official business and approved by the 
employer or an authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (1) (a) will also be 
subject to the following conditions:— 

(i) For the purposes of subclause (1) 
(a) an employee shall be reimbursed 
with the appropriate rates set out in 
subclause (7) for the distance 
travelled from the employee's 
residence to the place of duty and 
for the return distance travelled 
from place of duty to residence 
except on a day where the employee 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on 
official business during the day. 

(ii) Where an employee, in the course 
of a journey, travels through two or 
more separate areas, reimburse- 
ment shall be made at the appro- 
priate rate applicable to each of the 
areas traversed as set out in 
subclause (7). 

(iii) Where an employee does not travel 
in excess of 4 000 kilometres in a 
year an allowance calculated by 
multiplying the appropriate rate 
per kilometre by the difference 
between the actual distance 
travelled and 4 000 kilometres shall 
be paid to the employee provided 
that where the employee has less 
than 12 months' qualifying service 
in the year then the 4 OCX) kilometre 
distance will be reduced on a pro 
rata basis and the allowance calcu- 
lated accordingly. 

(iv) Where a part-time employee is 
eligible for the payment of an 
allowance under (iii) above such 
allowance shall be calculated on the 
proportion of total hours worked 
in that year by the employee to the 
annual standard hours had the 
employee been employed on a full- 
time basis for the year. 

(v) An employee who is required to 
supply and maintain a motor 
vehicle for use on official business 
is excused from this obligation in 
the event of the employee's vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, 
in which case all entitlement to 
reimbursement ceases while the 
employee is unable to provide the 
motor vehicle or a replacement. 

(vi) It shall be open to the employer or 
his representative to elect to waive 
the requirement that an employee 
supply and maintain a motor 

vehicle for use on official business 
but three months' written notice of 
the intention so to do shall be given 
to the employee concerned. 

(2) Allowance for Employees Relieving 
Employees Subject to subclause (1): 

(a) An employee not required to supply and 
maintain a motor vehicle as a term of 
employment who is required to relieve an 
employee required to supply and maintain 
a motor vehicle as a term of employment 
shall be reimbursed all expenses incurred 
in accordance with the appropriate rates 
set out in subclause (7) for all journeys 
travelled on official business and approved 
by the employer or an authorised 
employee where the employee is required 
to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2) (a) an 
employee shall be reimbursed all expenses 
incurred in accordance with the appro- 
priate rates set out in subclause (7) for the 
distance travelled from the employee's 
residence to place of duty and the return 
distance travelled from place of duty to 
residence except on a day where the 
employee travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (7). 

(d) For the purpose of this subclause the 
allowance provided in subclause (1) (b) (iii) 
and (iv) shall not apply. 

(3) Allowance for Other Employees Using 
Vehicle on Official Business: 

(a) An employee who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
employer or an authorised employee, 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by subclause (5) shall, for 
journeys travelled on official business 
approved by the employer or an 
authorised employee be reimbursed all 
expenses incurred in accordance with 
appropriate rates set out in subclauses (8) 
and (9). 

(b) For the purpose of subclause (3) (a) an 
employee shall not be entitled to reim- 
bursement for any expenses incurred in 
respect to the distance between the 
employee's residence and headquarters 
and the return distance from headquarters 
to residence. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (8). 

(4) Allowance for Towing Employer's Caravan 
or Trailer: In cases where employees are required to 
tow employer's caravans on official business, the 
additional rate shall be three cents per kilometre. 
When an employer's trailer is towed on official 
business the additional rate shall be two cents per 
kilometre. 
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(5) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement 
of costs for motor vehicles or any other conveyance 
belonging to an employee. 

(6) Increase of Inadequate Rates: The employer 
may increase the rates prescribed by this clause in 
any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor 
Car: 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc- and 

2600cc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees 
South Latitude: 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 

(8) Voluntary Use of a Motor Car: 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600ec 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

(10) In this Award the following expressions shall 
have the following meaning: 

"A year" means 12 months commencing on the 
1st day of July and ending on the 30th day of June 
next following. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-1971 excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" — means a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the 
advertisement for the position, written advice to the 
employee contained in the offer for the position or 
oral communication at interview by an interviewing 
employee and such requirement is accepted by the 
employee either in writing or orally. 

(11) The allowances in this clause shall be varied 
in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowances 
Consolidation Award 1986, No. 13 of 1976. 

HOSPITAL SALARIED OFFICERS AWARD 
No. 39 of 1968. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of Award. 

Hospital Salaried Officers Association of Western 
Australia (Union of Workers) 

and 
Royal Perth Hospital and Others. 

No. PSA 2273 of 1987. 

HOSPITAL SALARIED OFFICERS AWARD 1968. 
Salaried Officers Health and 

Welfare Services 

COMMISSIONER G.L. FIELDING. 
18th day of September 1987. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mr J.F. Flood on behalf of the Respondents, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Hospital Salaried Officers Award 1968 
as amended and consolidated be further amended in 
accordance with the following Schedule with effect 
on and from the 1st day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Public Service Arbitrator. 

Schedule. 
Clause 20.—Motor Vehicle Allowances: Delete 

subclauses (7), (8) and (9) of this clause and insert in lieu 
thereof:— 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc- and 

2600cc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees 
South Latitude: 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 
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(8) Voluntary Use of a Motor Car: 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

LICENSED ESTABLISHMENTS 
(RETAIL AND WHOLESALE) AWARD 

No. 23 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Shop, Distributive and Allied Employees 
Association of Western Australia 

and 
Burns Philp & Co Ltd and Others. 

No. 310 of 1987. 

LICENSED ESTABLISHMENTS 
(RETAIL AND WHOLESALE) AWARD 

No. 23 of 1977. 
Various Wholesale and 

Retail 

COMMISSIONER O.K. SALMON. 
16th day of September 1987. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the appli- 
cant and Mr D.M. Jones on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Licensed Establishments (Retail and 
Wholesale) Award No. 23 of 1977 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
16th day of September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Immediately following 

number and title 37.—Junior Employees — Special 
Orders, insert new numbers and titles:— 

38. Union Notice Board 
39. Introduction of Change 

2. Clause 6.—Definitions: Delete subclause (1) and 
insert in lieu:— 

(1) "Shop Assistant" shall mean a worker per- 
forming one or more of the following functions in a 
retail wine, spirit or liquor shop. 

(a) the receipt into and preparation for sale 
and or display of goods in or about any 
shop, 

(b) the prepacking or packing, weighing, 
assembling, pricing or preparing of goods 
or provisions or produce for sale, 

(c) the display, shelf filling, replenishing or 
any other method of exposure of presenta- 
tion for sale of goods, 

(d) the sale of goods by any means, 
(e) the receiving, arranging or making 

payment by any means, 
(f) the recording by any means of a sale or 

sales, 
(g) the wrapping or packing of goods for 

despatch. 

3. Clause 6.—Definitions: Delete subclause (2) and 
insert in lieu:— 

(2) (a) "Storeman" shall mean a worker 
performing one of more of the following duties: 
receiving, handling, storing, assembling, recording, 
preparing, packing, weighing and/or wrapping, 
branding, sorting, stacking or unpacking, checking, 
distributing or despatching or distributing goods in 
a shop, store or warehouse or delivering goods from 
a shop, store or warehouse for transit. Such duties 
shall include the use of computerised equipment 
where necessary. 

(b) "Storeman Operator Grade I" means a 
worker employed as such carrying out the duties of a 
storeman who is substantially required to operate 
the following mechanical equipment in the per- 
formance of his duties: 

(i) Ride-on power operated tow motor 
(ii) Ride-on power operated pallet truck 
(iii) Walk beside power operated high lift 

stacker 

(c) "Storeman Operator Grade 11" means a 
worker employed as such carrying out the duties of a 
storeman who is substantially required to operate 
the following mechanical equipment in the per- 
formance of his duties: 

(i) Ride-on power operated forklift 
(ii) High Lift Stacker 
(iii) High lift stock picker 
(iv) Power operated overhead traversing hoist 

4. Clause 10.—Meal Times and Meal Allowance: Part 
I — Retail Establishments: Delete the figure $4.10 in 
subclause (2) of this part and insert in lieu $5.10. 

5. Clause 10.—Meal Times and Meal Allowance: Part 
II — Wholesale Establishments: Delete the figure $4.10 
in subclause (3) of this part and insert in lieu $5.10. 

6. Clause 20.—Uniforms and Protective Clothing: 
Delete this clause and insert in lieu:— 

(1) Any employer who requires an employee to 
wear a uniform for the purpose of his or her employ- 
ment shall supply such uniforms free of charge or 
pay for its purchase and such uniform shall remain 
the property of the employer. 

For the purpose of this clause a "uniform" shall 
mean any outer wearing apparel or part thereof 
including jumpers which is distinctive to the 
employer's business either by bearing an 
embroidered or other permanent form of logo or 
business name or being outer wearing apparel of 
identical style, cut or design, and colour for all of 
the employees required to wear such a uniform. 

(2) Should any dispute arise between the parties 
as to the wearing of uniforms and overalls, if such 
are required to be worn, the dispute however 
originating and any matter arising therefrom 
including the matter of the laundering of uniforms 
and overalls, shall be determined by the Board of 
Reference. 
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7. Clause 21.—Time and Wages Record: Delete 
subclause (3) (b) and insert in lieu the following:— 

(3) (b) The record shall be kept in date order so 
that the inspections referred to in subclauses (2) and 
(4) of this clause may be made with respect to any 
period in the six years from 1 March 1984. 

8. Clause 22.—Wages: Part I — Retail Establish- 
ments: Immediately following subclause (d) (iii), insert 
new subclauses (e), (f), (g) and (h):— 

(e) Storeman Operator Grade I  $294.80 
(f) Storeman Operator Grade I who is 

required by the employer to be in 
charge of a shop store or warehouse 
or other employees: 

(i) if placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees $304.60 

(ii) if placed in charge of three or 
more other employees but 
less than 10 other employees. $312.90 

(iii) if placed in charge of 10 or 
more other employees $329.50 

(g) Storeman Operator Grade II  $299.40 
(h) Storeman Operator Grade II who is 

required by the employer to be in 
charge of a shop store or warehouse 
or other employees: 

(i) if placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees  $309.20 

(ii) if placed in charge of three or 
more other employees but 
less than 10 other employees . $317.50 

(iii) if placed in charge of 10 or 
more other employees $334.10 

9. Clause 44.—Wages: Part II — Wholesale and Other 
Establishments: Immediately following subclause (d) 
insert new subclauses (e), (f), (g) and (h). 

(e) Storeman Operator Grade I $294.80 
(f) Storeman Operator Grade I who is 

required by the employer to be in 
charge of a shop store or warehouse 
or other employees: 

(i) if placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees $304.60 

(ii) if placed in charge of three or 
more other employees but 
less than 10 other employees. $312.90 

(iii) if placed in charge of 10 or 
more other employees  $329.50 

(g) Storeman Operator Grade II $299.40 
(h) Storeman Operator Grade II who is 

required by the employer to be in 
charge of a shop store or warehouse 
or other employees: 

(i) if placed in charge of a shop 
store or warehouse with no 
other employees or if placed 
in charge of less than three 
other employees $309.20 

(ii) if placed in charge of three or 
more other employees but 
less than 10 other employees . $317.50 

(iii) if placed in charge of 10 or 
more other employees  $334.10 

10. Clause 44.—Wages: Part IV — Additional 
Payments: Delete subclauses (2) and (3) from this part 
and insert in lieu thereof the following:— 

In addition to the rates prescribed elsewhere in 
this clause the following allowances and rates shall 
be paid to a worker where applicable. 

(2) (a) A worker required to operate a ride-on 
power operated tow motor, a ride-on power 
operated pallet truck or a walk beside power 
operated high lift stacker in the performance of his 
duties shall be paid an additional 28 cents per hour 
whilst so engaged. 

(b) A worker required to operate a ride-on 
operated fork lift, high lift stacker or high lift stock 
picker or a power operated overhead traversing 
hoist in the performance of his duties shall be paid 
an additional 40 cents per hour whilst so engaged. 

(c) The allowances prescribed by this subclause 
shall not be payable to an employee engaged, and 
paid, as a "Storeman Operator Grade I" or a 
"Storeman Operator Grade II". 

(3) (a) A worker shall receive an additional 
payment for every hour of which he spends 20 
minutes or more in a cold chamber in accordance 
with the following: 
In a cold chamber in which the temperature is: 

(i) Below zero degrees Celsius to - 20 degrees 
Celius 43 cents per hour. 

(ii) Below - 20 degrees Celius to - 25 degrees 
Celius 48 cents per hour. 

(iii) Below -25 degrees Celsius, 55 cents per 
hour. 

(b) Employees required to work in temperatures 
less than -18.9 degrees Celsius shall be medically 
examined at the employer's expense. 

11. Clause 25.—Other Provisions: Delete this clause 
and insert in lieu:— 

(1) No female shall be called upon to carry or lift 
more than 16 kilograms at any one time. 

(2) (a) It shall be part of employees' duties to 
perform cleaning functions incidental to their work. 
Without limiting the generality of the foregoing, the 
dusting of shelves and of stock, the sweeping up of 
string and wrapping around counters, the cleaning 
of implements and fixtures used in the work, the 
cleaning (including vacuum cleaning) of the 
immediate work area and the cleaning of spillages 
and breakages, shall be so included. 

(b) An employee shall not be required to wet wash 
floors, clean lavatories, sweep pavements or clean 
the exteriors of windows other than for the removal 
of occasional defacements. 

(c) An employee shall not be required to carry out 
systematic cleaning duties which go beyond the 
incidental functions as outlined in paragraph (a) of 
subclause (2) of this clause. 

12. Clause 35.—Shift Work: Immediately following 
subclause (9) add a new subclause (10) as follows:— 

(10) The loading on the ordinary rates of pay for 
employees required to work permanent night shifts 
shall be 25 per cent of one fifth of the ordinary rate 
of pay prescribed by this award. 

13. Clause 37.—Junior Employees — Special Orders: 
Immediately following this clause, add the following new 
clauses:— 

Clause 38.—Union Notice Board. 
An employer bound by this award shall permit a 

shop steward or an official from the Shop, 
Distributive and Allied Employees' Association of 
Western Australia, as the case may be to post formal 
Union notices, authorised by the General Secretary 
of the Union or his nominee upon an appropriate 
notice board. 
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Any notice posted on a notice board not so signed 
by the General Secretary of the Union or his 
nominee may be removed by the employer. 

Clause 39.—Introduction of Change. 
Employer's Duty to Notify 
(1) (a) Where an employee has made a definite 
decision to introduce major changes in production, 
program, organisation, structure or technology that 
are likely to have significant effects on employees, 
the employer shall notify the employees who may be 
affected by the proposed changes and the union. 

(b) "Significant effects" include termination of 
employment, major changes in the composition, 
operation or size of the employer's workforce or in 
the skills required; the elimination or diminution of 
job opportunities, promotion opportunities or job 
tenure; the alteration of hours of work; the need for 
retraining or transfer of employees to other work or 
locations and restructuring of jobs. Provided that 
where the award makes provision for alteration of 
any of the matters referred to herein an alteration 
shall be deemed not to have significant effect. 
Employer's Duty to Discuss Change 

(2) (a) The employer shall discuss with the 
employees affected and the union inter alia, the 
introduction of the changes referred to in subclause 
(1) hereof, the effects the changes are likely to have 
on employees, measures to avert or mitigate the 
adverse effects of such changes on employees and 
shall give prompt consideration to matters raised by 
the employees and/or their union in relation to the 
changes. 

(b) The discussion shall commence as early as 
practicable after a definite decision has been made 
by the employer to make the changes referred to in 
subclause (1) (a) hereof. 

(c) For the purpose of such discussion, the 
employer shall provide to the employees concerned 
and their union, all relevant information about the 
changes including the nature of the changes 
proposed; the expected effects of the changes on 
employees and any other matters likely to affect 
employees provided that any employer shall not be 
required to disclose confidential information the 
disclosure of which would be inimical to the 
employer's interests. 

MARINE STORES AWARD 
No. 13 of 1958. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Stanlee (Perth). 
No. 653 of 1984. 

MARINE STORES AWARD 
No. 13 of 1958. 

Storeperson's Maritime 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Marine Stores Award No. 13 of 1958 as 
varied be further varied in accordance with the 
following schedule and that such variation shall 
have effect from the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Renumber the existing 

number and title 29.—Junior Employees — Special 
Orders to 30.—Junior Employees — Special Orders. 

Immediately after the number and title 28. —Maternity 
Leave add the number and title 29.—Payment of Wages 
— 38 Hour Week. 

2. Clause 5.—Hours of Labour: Delete this clause and 
insert the following in lieu: 

5.—Hours of Labour. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any or all days of the week, Monday to Friday 
inclusive, and shall be worked between the hours of 
7.00 a.m. and 5.30 p.m. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for the meal interval as 
prescribed in Clause 10 of this award. 
Section B — Implementation of 38-Hour Week: 

(1) Except as provided in subclause (4) hereof, the 
method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees working less than eight 
ordinary hours on one or more days each 
week or fortnight; or 

(b) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 15.— 
Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
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employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 October 1987. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shall be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee, in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 
Section C — Procedures for In Plant Discussions: 

(1) Procedures shall be established for in plant 
discussions, the objective being to agree on the 
method of implementing a 38-hour week in 
accordance with Section A — Hours and Section B 
— Implementation of 38-Hour Week of this clause 
and shall entail an objective review of current 
practices to establish where improvements can be 
made and implemented. 

(2) The procedure should allow for in plant 
discussions to continue even though all matters may 
not be resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause 
(3) of Section B of this clause. 

3. Clause 9.—Overtime: Delete this clause and insert 
the following in lieu: 

9.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 

(2) An employer may require any employee to 
work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirements. 

(b) No organisation party to this award, or 
employee or employees covered by this award, shall 
in any way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(c) An employee who is recalled to work after 
his/her normal shift has been completed shall be 
paid for a minimum of three hours at overtime rates. 

(3) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working hours 
on any day, Monday to Friday, inclusive, or before 
the fixed starting time or after the fixed ceasing time 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In Plant Discussions of Clause 
5.— Hours of Labour. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter. 

(d) In computing overtime each day shall stand 
alone. 

4. Clause 12.—Annual Leave: Delete subclause (5) of 
this clause and insert the following in lieu: 

(5) If, after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall: 

(a) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

5. Clause 13.—Sick Leave: Delete this clause and 
insert the following in lieu: 

13.—Sick Leave. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 5.—Hours of 
Labour so that he/she actually works 38 
ordinary hours each week shall be entitled 
to payment during such absence for the 
actual ordinary hours absent. 
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(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 5.—Hours of Labour so that 
he/she works an average of 38 ordinary 
hours each week during a particular work 
cycle shall be entitled to pay during such 
absence calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 5.— 
Hours of Labour. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

56821—3 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 12.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 12.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation Act 
nor to employees whose injury or illness is the result 
of the employee's own misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

6. Renumber existing Clause 29.—Junior Employees 
— Special Orders to 30.—Junior Employees — Special 
Orders. 

7. Clause 29.—Payment of Wages — 38-Hour Week: 
Immediately after Clause 28.—Maternity Leave of this 
award add the following new clause: 

29.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 6.—Rates of Pay of this 
award. Subject to subclause (2) of this clause 
payment shall be pro rata where less than the full 
week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 5.—Hours of Labour so that 
he/she works 38 ordinary hours each 
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week, wages shall be paid weekly or 
fortnightly according to the actual 
ordinary hours worked each week or 
fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 5.—Hours of Labour so 
that he/she works an average of 38 
ordinary hours each week during a 
particular work cycle, wages shall be paid 
weekly or fortnightly according to a 
weekly average of ordinary hours worked 
even though more or less than 38 ordinary 
hours may be worked in any particular 
week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 5.—Hours of Labour in 
subclause (1), paragraphs (c) and (d) 
provides that in implementing a 38-hour 
week the ordinary hours of a worker may 
be arranged so that he is entitled to a day 
off, on a fixed day or rostered day basis, 
during each work cycle. It is in these 
circumstances that the averaging system 
would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 11.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 

The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 5.—Hours of 
Labour and who is paid wages in 
accordance with paragraph (a) of 
subclause (2) hereof and is absent from 
duty (other than on annual leave, long 
service leave, holidays prescribed under 
this award, paid sick leave, workers' 
compensation or bereavement leave) shall, 
for each day he is so absent, lose average 
pay for that day calculated by dividing his 
average weekly wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
' 'credit'' he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 

Total of "credits" not 
accrued during cycle x average weekly pay 

38 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
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2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 
(4) Alternative Method of Payment: An alterna- 

tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(7) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(8) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

MINERAL EARTHS EMPLOYEES' AWARD 
No. 9 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Universal Milling Co Pty Ltd and 
Mineral By-Products Pty Ltd. 

No. 471 of 1982. 

MINERAL EARTH EMPLOYEES' AWARD 
No. 9 of 1975. 

Miners Mining 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Mineral Earths Employees' Award No. 9 
of 1975 as varied be further varied in accordance 
with the following Schedule and that such variation 
shall have effect from the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete the number and 

title 17.—Payment for Sickness and insert the number 
and title 17.—Absence Through Sickness. 

The existing number and title 27.—Junior Employees 
— Special Orders to be renumbered 28.—Junior 
Employees — Special Orders. 

Immediately after the number and title 26.—Payment 
of Wages add the number and title 27.—Payment of 
Wages — 38-Hour Week. 

2. Clause 6.—Hours: Delete this clause and insert the 
following in lieu: 

6.—Hours. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked on any 
or all days of the week, Monday to Friday inclusive. 

(d) Where an ordinary shift or shift employee finishes 
not later than 8.00 a.m. on Saturday, such hours on the 
Saturday shall be deemed to be ordinary hours of 
employment and shall not be subject to penalty rates. 

(e) The ordinary hours of work shall not exceed 10 
hours on any day. 

Provided that in any arrangement of ordinary working 
hours, where such ordinary hours are to exceed eight 
hours on any day, the arrangement of hours shall be 
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subject to the agreement between the employer and the 
majority of employees in the plant or section or sections 
concerned. 

(f) The ordinary hours of work shall be consecutive 
except for the mead interval as prescribed in subclause (g) 
hereof. 

(g) A meal break of a period agreed upon between the 
majority of the employees and the employer at each 
factory shall be allowed between the hours of 11.00 a.m. 
and 2.00 p.m. on Monday to Friday inclusive. In default 
of such agreement the meal break shall be not more than 
one hour and not less than 30 minutes to be taken within 
the aforementioned period. 

Section B — Implementation of 38-Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may be 
any one of the following: 

(a) By employees working less than eight 
ordinary hours on one or more days each 
week or fortnight; or 

(b) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 15.— 
Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 October 1987. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shall be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee, in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or some other emergency situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 

Section C — Procedures for In Plant Discussions: 
(1) Procedures shall be established for discus- 

sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with 
Section A — Hours and Section B — Implementa- 
tion of 38-Hour Week of this clause and shall entail 
an objective review of current practices to establish 
where improvements can be made and 
implemented. 

(2) The procedure should allow for in plant 
discussions to continue even though all matters may 
not be resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause 
(3) of Section B of this clause. 

3. Clause 7.—Overtime: Delete this clause and insert 
the following in lieu: 

7.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 
(2) (a) An employer may require any employee to 

work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

(b) No organisation party to this award, or 
employee or employees covered by this award, shall 
in any way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(c) An employee who is recalled to work after 
his/her normal shift has been completed shall be 
paid for a minimum of three hours at overtime rates. 

(3) (a) Subject to the provisions of this subclause, 
all work done beyond the ordinary working hours 
on any day shall be paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In Plant Discussions of Clause 
6.— Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(c) Work done on Saturdays prior to 12 noon 
shall be paid for at the rate of time and one half for 
the first two hours and double time thereafter but 
this paragraph does not apply in a case to which 
paragraph (c) of subclause (1) of Section A — Hours 
of Clause 6.—Hours applies. 

(d) In computing overtime each day shall stand 
alone. 

(e) Overtime on shift work shall be based on the 
rate payable for shift work. 
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(3) When an employee is required for duty during 
his/her usual meal time and his/her meal time is 
thereby postponed for more than one hour he/she 
shall be paid at overtime rates until he/she gets 
his/her meal. 

(4) Any employee who is required to work on 
Sunday shall be paid a minimum of three hours at 
the rate applicable for that day. 

(5) Where an employee without being notified on 
the previous day or earlier is required to continue 
working after the usual knock off time for more 
than two hours, he/she shall be provided with any 
meal required or he/she shall be paid $2.71 in lieu 
thereof; provided that this payment need not be 
made to any employee residing in the same locality 
as his/her place of employment who can reasonably 
return home for a meal. 

4. Clause 9.—Shift Work: Delete this clause and insert 
the following in lieu: 

9.—Shift Work. 
(1) The provisions of this clause apply to all 

employees engaged on shift work. 
(2) Any employee who, at the date of this order, is 

not working his/her establishment on shifts, may 
commence to work his/her establishment on shifts 
but before doing so shall give notice of his/her 
intention to the Union or Unions concerned and of 
the intended starting and finishing times of ordinary 
working hours of the respective shifts. 

(3) (a) Where any particular process is carried out 
on shifts other than day shift and less than five 
consecutive night shifts are worked on that process, 
then employees employed on such afternoon or 
night shifts shall be paid at overtime rates. 

(b) The sequence of work shall not be deemed to 
be broken under the preceding paragraph by reason 
of the fact that work on the process is not carried out 
on a Saturday or Sunday or any other day that the 
employer observes a shut down for the purpose of 
allowing a 38-hour week or on any holiday. 

(4) Where a shift commences at or after 11.00 
p.m. then the whole shift shall be paid for at the rate 
which applies to the major portion of the shift. 

(5) The loading on the ordinary rates of pay for 
shift work shall be 15 per cent for afternoon shift 
and for night shift. 

(6) When work is performed on any shift other 
than day shift the ordinary working hours 
prescribed by Clause 6.—Hours, of this award shall 
be inclusive of a paid meal interval of 20 minutes. 

(7) Crib time shall be taken in relays at such time 
as not to cause a stoppage of work. 

(8) Shifts shall change weekly. 

5. Clause 16A.—Annual Leave: Delete subclause (6) 
of this clause and insert the following in lieu: 

(6) If, after one month's continuous service in 
any qualifying 12 monthly period an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall: 

(a) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

6. Clause 17.—Payment for Sickness: Delete this 
clause and insert the following in lieu: 

17.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 6.—Hours so 
that he/she actually works 38 ordinary 
hours each week shall be entitled to 
payment during such absence for the 
actual ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 6.—Hours so that he/she works an 
average of 38 ordinary hours each week 
during a particular work cycle shall be 
entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 6.— 
Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 
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(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 16A.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 16A.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
Assistance Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

7. Renumber existing Clause 27.—Junior Employees 
— Special Orders as 28.—Junior Employees — Special 
Orders. 

8. Clause 27.—Payment of Wages — 38-Hour Week: 
Immediately following Clause 26.—Payment of Wages 
of this award add the following new clause: 

27.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 8.—Wages of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 6.—Hours so that he/she works 38 
ordinary hours each week, wages shall be 
paid weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 6.—Hours so that he/she 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 6.—Hours in subclause 
(1), paragraphs (c) and (d) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 11.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
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In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 6.—Hours and 
who is paid wages in accordance with para- 
graph (a) of subclause (2) hereof and is 
absent from duty (other than on annual 
leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) shall, for each day he is so absent, 
lose average pay for that day calculated by 
dividing his average weekly wage rate by 
five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
2. Employee takes each of the four days off without 

authorisation in the fourth week. 
Week of Cycle Payment 
1st, 2nd and 
3rd Weeks = average pay each week 
4th Week = average pay 

less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 

= one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
= one-fifth average pay 

less 1.6 hours 
x average weekly pay 

38 
(4) Alternative Method of Payment: An alterna- 

tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Method of Payment: The employee may be 
paid his/her wages by cheque or into his/her bank 
account, but this provision shall not apply to an 
employee whose ordinary hours at the date of this 
order are 38 or an average of 38 hours per week 
without the consent of the employee concerned. 

(7) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
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amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(9) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

State Energy Commission. 
No. 522 of 1987. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

Shift Workers Electrical Power 

COMMISSIONER O.K. SALMON. 
1st day of October 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr N. Fry on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Miscellaneous Workers (SEC) Award 
No. 3 of 1967 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after 1 October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 7.—Overtime: Delete subclauses (2) and (6) 

of this clause and insert the following in lieu:— 
(2) When an employee, without being notified on 

the previous day is required to work overtime for 
more than two hours after the employee's usual 
knock-off time, the employee shall be paid an 
allowance of $4.30 for the first meal and a further 
allowance of $2.95 for a meal for each four hours of 
overtime if the employee continues to work after 
such meal. 

(6) (a) An employee required to return to work 
overtime after leaving the employer's premises, and 
who returns home on completion of that overtime, 
shall be paid $7.60 in addition to the following 
minimum payments for any overtime worked, 
namely: 

(i) if notified of the requirement to work 
overtime before leaving the employer's 
premises; 

(aa) for a minimum of two hours at 
overtime rates on a Saturday; 

(bb) for a minimum of one hour at 
overtime rates on any other week 
day; 

(ii) if not so notified: 
(aa) for a minimum of three hours at 

overtime rates on a Saturday; 
(bb) for a minimum of two hours at 

overtime rates on any other week 
day; 

and the employee shall not be obliged to 
work for the minimum period applicable if 
the job for which the employee has been 
brought in has been completed in less time. 

(b) Subject to the provisions of paragraph (c) of 
this subclause, the allowance of $7.60 prescribed in 
paragraph (a) of this subclause shall be halved where 
the employer provides transport. 

(c) The provisions of paragraph (b) of this 
subclause shall not apply to employees located at 
Muja Power Station who shall be paid an allowance 
of $1.00 when special provisions apply in relation to 
the provision of transport by the employer. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

State Energy Commission. 
No. 992 of 1987. 

MISCELLANEOUS WORKERS (SEC) AWARD 
No. 3 of 1967. 

Shift Workers Electrical Power 

COMMISSIONER O.K. SALMON. 
1st day of October 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr N. Fry on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Miscellaneous Workers (SEC) Award 
No. 3 of 1967 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after 1 October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 8.—Shift Work: Immediately after 

subclause (4) of this clause add the following new 
clause:— 

(5) Casual Shift Workers: 
(a) The employer may if the employer so 

desires place day work employees on shift 
work, but before doing so shall give notice 
of this intention to the union. Wherever 
possible at least one month's notice shall 
be given. 

(b) When shift work is required to be worked 
by day work employees the loading on the 
ordinary rates of pay for such shift work 
shall be 25 per cent for afternoon and night 
shifts. 
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(c) Where a day work employee is temporarily 
transferred onto afternoon or night shift 
and is not given seven days' notice of the 
intended transfer the employee shall be 
paid at overtime rates for the time worked 
on afternoon or night shift from the time 
the employee commenced afternoon or 
night shift until 12 midnight on the 
following Saturday. Thereafter the 
employee shall be paid at ordinary shift 
rates. 

NURSES (CHILD CARE CENTRES) AWARD 
No. A23 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Esme Fletcher Day Nursery and Others. 

No. 194 of 1987. 

District Town 
1 Nil 

Kalgoorlie 
Ravensthorpe 
Norseman 
Salmon Gums 
Marvel Loch 
Esperance 
Meekatharra 
Mount Magnet 
Wiluna 
Laverton 
Leonora 
Cue 
Warburton Mission 
Carnarvon 
Fitzroy Crossing 
Halls Creek 
Turner River Camp 
Nullagine 
Abydos Research Station 
Liveringa (Camballin) 
Marble Bar 
Wittenoom 
Port Hedland 

6 Nil 

$ 2.30 
$ 9.30 
$ 9.30 
$ 9.30 
$ 9.30 
$ 9.30 
$15.50 
$15.50 
$15.50 
$15.50 
$15.50 
$15.50 
$41.60 
$14.70 
$41.60 
$41.60 
$41.60 
$41.60 
$38.60 
$38.60 
$38.60 
$38.60 
$33.90 

Nil 
Provided that the allowances prescribed shall 

operate from the beginning of the first pay period 
commencing on or after 1 January 1987. 

(11) Part-time employees employed for less than a 
full week shall receive that portion of the district 
allowance as equates with the proportion that their 
wage for ordinary hours that week bears to 37.5 or 
38 as the case may be. 

(12) The rates of allowance prescribed herein 
shall be adjusted every 12 months in accordance 
with variations in the "Consumer Price Index" for 
Perth for the period ending 31 December each year. 
The adjustment to the rates shall be effective from 
the beginning of the first pay period to commence 
on or after the 1st day of January in each year. 

NURSES (CHILD CARE CENTRES) AWARD 1984 
No. A23 of 1984. 

Child Care Nurses Health and Welfare 

COMMISSIONER J.A. NEGUS. 
8th day of September 1987. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mrs P. Bentley on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the Nurses (Child Care Centres) Award No. 
A23 of 1984 be varied in accordance with the 
following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the 1st day of 
January 1987. 

(Sgd.) J A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 12.—District Allowances: Delete subclauses 

(3), (4) and (11) and insert in lieu new subclauses (3), (4), 
(11) and (12). 

(3) The weekly allowance payable to employees 
employed in the districts of the State described in 
subclause (2) of this clause are as follows:— 
District 

1 Nil 
2 $ 7.00 
3 $ 9.80 
4 $15.50 
5 $30.90 
6 $37.80 

(4) Employees employed in the towns shown 
hereunder in the districts referred to in subclause (2) 
of this clause shall be paid the following allowances 
in lieu of the rates prescribed in subclause (3) of this 
clause. 

NURSES (ROYAL FLYING DOCTOR SERVICE) 
AWARD No. 18 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

The Royal Australian Nursing Federation 
and 

The Royal Flying Doctor Service. 
No. 742 of 1987. 

NURSES (ROYAL FLYING DOCTOR SERVICE) 
AWARD No. 18 of 1982. 

Nursing Health and Welfare 
Service 

COMMISSIONER J.A. NEGUS. 
11th day of September 1987. 

Order. 
HAVING heard Mr M. Kirkpatrick on behalf of the 
applicant and Mr N. Cotterell on behalf of the respon- 
dent, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Nurses (Royal Flying Doctor Service) 
Award No. 18 of 1982 as varied, consolidated and 
varied, be further varied in accordance with the 



following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period on or after the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 21.—Wages: Delete subclause (3) of this clause 

and insert in lieu: 
(3) (a) A nurse who is required by her employer to 

hold a qualification from a University, College of 
Nursing or College of Advanced Education in 
addition to her basic qualification shall be paid an 
allowance of $29.40 

(b) A nurse who is required by her employer to 
hold a certificate which has been endorsed by the 
Nurses Board of WA shall be paid: 

(i) Certificate entailing less than 12 months' 
study $9.80 

(ii) Certificate entailing 12 or more months' 
study $13.70 

OPTICAL MECHANICS AWARD 
No. 9 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Laubman & Pank (WA) Pty Ltd and Others. 
No. 707 of 1984. 

OPTICAL MECHANICS AWARD 
No. 9 of 1970. 

Optical 
Mechanics 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Optical Mechanics Award No. 9 of 1970 
as varied be further varied in accordance with the 
following Schedule and that such variation shall 
have effect from the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Renumber the existing 

number and title 32.—Junior Employees — Special 
Orders to 33.—Junior Employees — Special Orders. 

Immediately after the number and title 31.—Maternity 
Leave add the number and title 32.—Payment of Wages 
— 38-Hour Week. 

2. Clause 7.—Hours: Delete this clause and insert the 
following in lieu: 

7.—Hours. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked as 
follows: 

(i) Grinders: Between the hours of 7.30 a.m. 
and 5.30 p.m. or between such other hours 
as agreed between the employee and the 
employer, on Monday to Friday inclusive. 

(ii) Others: 
(aa) Between the hours of 7.30 a.m. and 

5.30 p.m. or between such other 
hours as agreed between the 
employee and the employer, on 
Monday to Friday inclusive, and 
between 7.30 a.m. and 12 noon, or 
prior to 7.30 a.m. as agreed 
between the employee and the 
employer, on Saturday. Provided 
that the said 40 hours for "others" 
may be worked in five days at the 
option of the employer. Provided 
further that in establishments 
working a 5/2 day week, all 
"others" shall be rostered off duty 
on one Saturday in every period of 
two consecutive weeks and the 
ordinary hours of duty in any or 
each of those weeks in that period 
may be increased by the ordinary 
hours usually worked by such 
employees on the Saturday on 
which they are so rostered off. 

(bb) Where a holiday prescribed in 
Clause 13.—Holidays of this award 
falls on any day upon which an 
employee is required to work 
ordinary hours, the ordinary hours 
in that week shall be reduced by the 
number of hours ordinarily worked 
by that employee on the day on 
which the holiday occurs, 

(cc) Notwithstanding the provisions of 
this award contained elsewhere 
than in this paragraph, when New 
Year's Day, Anzac Day, Christmas 
Day or Boxing Day falls on a 
Saturday an employee who does 
not work on that Saturday is 
nevertheless entitled to be paid for 
each of the two weeks preceding 
that Saturday his/her ordinary 
weekly wage and the starting 
and/or finishing time on any day or 
days in those two weeks may be 
varied by the employer so that the 
ordinary hours usually worked by 
an employee between Monday and 
Friday (both inclusive) may be 
increased in each of those weeks by 
the ordinary hours usually worked 
by that employee on Saturday. 
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(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement of ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for the meal interval as pre- 
scribed in Clause 9 of this award. 
Section B — Implementation of 38-Hour Week: 

(1) Except as provided in subclause (4) hereof, the 
method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees engaged in retail sales 
working less than eight ordinary hours 
each day; or 

(b) By employees working less than eight 
ordinary hours on one or more days each 
week; or 

(c) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(d) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(e) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 13.— 
Public Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 October 1987. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shaU be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee, in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 
Section C — Procedures for In Plant Discussions: 

(1) Procedures shall be established for discus- 
sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with 
Section A — Hours and Section B — Implementa- 
tion of 38-Hour Week of this clause and shall entail 
an objective review of current practices to establish 
where improvements can be made and 
implemented. 

(2) The procedure should allow for discussions to 
continue even though all matters may not be 
resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause 
(3) of Section B of this clause. 

3. Clause 8.—Overtime: Delete this clause and insert 
the following in lieu: 

8.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 
(2) (a) An employer may require any employee to 

work reasonable overtime at overtime rates and such 
employee shall work overtime in accordance with 
such requirement. 

(b) No organisation party to this award, or 
employee or employees covered by this award, shall 
in any way, whether directly or indirectly, be a party 
to or concerned in any ban, limitation, or restriction 
upon the working of overtime in accordance with 
the requirements of this subclause. 

(3) (a) All time worked before the usual starting 
time or after the usual finishing time or in the case of 
establishments working a five day week, all time 
worked prior to 12 noon on Saturday, shall be 
deemed overtime and paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. In the calculation of overtime, each day 
shall stand alone. 

For the purposes of this subclause, usual starting 
or finishing time shall mean the hours of work fixed 
in an establishment in accordance with Sections A 
— Hours, B — Implementation of 38-Hour Week 
and C — Procedures for In Plant Discussions of 
Clause 7.—Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

4. Clause 13A.—Annual Leave: Delete subclause (6) 
of this clause and insert the following in lieu: 

(6) If, after one month's continuous service in any 
qualifying 12 monthly period an employee lawfully 
leaves his/her employment or his/her employment is 
terminated by the employer through no fault of the 
employee, the employee shall: 

(a) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
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the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(b) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 
wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

5. Clause 14.—Absence Through Sickness: Delete this 
clause and insert the following in lieu: 

14.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 
accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 7.—Hours so 
that he/she actually works 38 ordinary 
hours each week shall be entitled to 
payment during such absence for the 
actual ordinary hours absent. 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 7.—Hours so that he/she works an 
average of 38 ordinary hours each week 
during a particular work cycle shall be 
entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 
An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 7.— 
Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shaU accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 

(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 13A.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 13A.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shaU stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
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Assistance Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

6. Clause 32.—Junior Employees — Special Orders: 
renumber existing clause to 33.—Junior Employees — 
Special Orders. 

7. Clause 32.—Payment of Wages — 38-Hour Week: 
Immediately after Clause 31.—Maternity Leave of this 
award add the following new clause: 

32.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 24.—Wages of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 7.—Hours so that he/she works 38 
ordinary hours each week, wages shall be 
paid weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 7.—Hours so that he/she 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 7.—Hours in subclause 
(1), paragraphs (c) and (d) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 24.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 7.—Hours and 
who is paid wages in accordance with para- 
graph (a) of subclause (2) hereof and is 
absent from duty (other than on annual 
leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) shall, for each day he is so absent, 
lose average pay for that day calculated by 
dividing his average weekly wage rate by 
five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight, 

(b) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay wifl be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 
Total of "credits" not 
accrued during cycle x average weekly pay 

38 
Examples: (An employee's ordinary hours are 

arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 
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1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle Payment 
1st Week = average weekly pay 

less one day's pay 
(i.e. one-fifth) 

2nd and 3rd Weeks = average weekly pay 
each week 

4th Week = average pay 
less credit not accrued 
on day of absence 

= average pay 
less 0.4 hours 
x average weekly pay 

38 
2. Employee takes each of the four days off without 

authorisation in the fourth week. 
Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
one-fifth average pay 
less 1.6 hours 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Method of Payment: The employee may be 
paid his/her wages by cheque or into his/her bank 
account. 

(7) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 

(8) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 

amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(9) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38. 

POLICE AWARD 1965 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of award. 

Western Australian Police Union of Workers 
and 

The Hon Minister for Police. 
No. 323 of 1987. 

POLICE AWARD 1965. 
Police Officers Police 

COMMISSIONER G.L. FIELDING. 
23rd day of September 1987. 

Order. 
HAVING heard Miss H.R. Puriri on behalf of the appli- 
cant and Mr J.D. Miller on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

1. That the Police Award 1965 as amended be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on and from this day. 

2. That the question of an amendment to Clause 
20.—Extra Payment for Weekend and Other Duty 
be adjourned sine die. 

(Sgd.) G.L. FIELDING, 
[L.S.l Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: To this clause add the 

following: 
36. Property Allowances. 

2. Clause 36.—Property Allowances: After Clause 
35.—Introduction of Change insert this clause in the 
following terms: 

36.—Property Allowances. 
(1) In this clause: 
"Agent" means a person carrying on business as 

an estate agent in a State or Territory of the 
Commonwealth, being, in a case where the law of 
that State or Territory provides for the registration 
or licensing of persons who carry on such a business, 
a person duly registered or licensed under that law. 

"Dependent relative" in relation to an employee 
means a relative or other person who is solely 
dependent on the employee for support. 

"Expenses" in relation to an employee means all 
costs incurred by the employee in the following 
areas:— 

(a) Legal Fees in accordance with the 
Solicitor's Remuneration Order 1976 as 
amended and varied, duly paid to a 
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solicitor or in lieu thereof, fees charged by 
a settlement agent for professional costs 
incurred in respect of the sale or purchase, 
the maximum fee to be claimed shall be as 
set out under item 8 of the above order. 

(b) Disbursements duly paid to a solicitor or a 
settlement agent necessarily incurred in 
respect of the sale or purchase of the 
residence. 

(c) Real Estate Agent's Commission in 
accordance with that fixed by the Real 
Estate and Business Agents Supervisory 
Board, acting under section 61 of the Real 
Estate and Business Agents Act 1978 duly 
paid to an agent for services rendered in 
the course of and incidental to the sale of 
the property, the maximum fee to be 
claimed shall be 50 per cent as set out 
under items 1 or 2 — Sales by Private 
Treaty or items 1 and 2 — Sales by Auction 
of the Maximum Remuneration Notice. 

(d) Stamp Duty. 
(e) Fees paid to the Registrar of Titles or to 

the officer performing duties of a like 
nature and for the same purpose in 
another State of the Commonwealth. 

(f) Expenses relating to the execution of 
discharge of a first mortgage. 

(g) The amount of expenses reasonably 
incurred by the employee in advertising the 
dwelling house for sale. 

"Locality" in relation to an officer means:— 
(a) Within the metropolitan area, that area 

within a radius of 50 kilometres from the 
Perth Central Railway Station, and 

(b) Outside the metropolitan area, that area 
within a radius of 50 kilometres from an 
employee's headquarters when they are 
situated outside of the metropolitan area. 

"Residence" includes any accommodation of a 
kind commonly known as a flat or a home unit that 
is, or is intended to be, a separate tenement. 

"Settlement Agent" means a person carrying on 
business as settlement agent in a State or Territory 
of the Commonwealth, being, in a case where the 
Law of that State or Territory provides for the 
registration of licensing of persons who carry on 
such a business, a person duly registered or licensed 
under that Law. 

(3) (a) When an employee is transferred from one 
locality to another in the Public interest or in the 
ordinary course of promotion or transfer, or on 
account of illness due to causes over which he has no 
control, he shall be entitled to be paid a property 
allowance for reimbursement of expenses incurred 
by him — 

(i) In the sale of a residence in his former 
locality, which at the date on which he 
received notice of his transfer to his new 
locality — 

(aa) he owned and occupied; or 
(bb) he was purchasing under a contract 

of sale providing for vacant 
possession; or 

(cc) he was constructing for his own 
permanent occupation on 
completion of construction and, 

(ii) In the purchase of a residence or land for 
the purpose of erecting a residence thereon 
for his own permanent occupation in the 
new locality. 

(b) An employee shall be reimbursed such 
following expenses as are incurred in relation to the 
sale of a dwelling/house:— 

(i) if the employee engaged an agent to sell the 
dwelling/house on his behalf — 50 per 
cent of the amount of the commission paid 
to the agent in respect of the sale of the 
dwelling/house; 

(ii) if the employee engaged a solicitor to act 
for him in connection with the sale of the 
dwelling/house — the amount of the 
professional costs and disbursements 
necessarily incurred and paid to the 
solicitor in respect of the sale of the 
dwelling/house; 

(iii) if the land on which the dwelling/house is 
created was subject to a first mortgage and 
that mortgage was discharged on the sale, 
then an employee shall, if, in a case where 
a solicitor acted for the mortgage in 
respect of the discharge of the mortgage 
and the employee is required to pay the 
amount of the professional costs and 
disbursements necessarily incurred by the 
mortgage in respect of the discharge of the 
mortgage — the amount so paid by the 
employee; 

(iv) if the employee did not engage an agent to 
sell the dwelling/house on his behalf — the 
amount of the expenses reasonably 
incurred by the employee is advertising the 
dwelling/house for sale. 

(c) An employee shall be reimbursed such 
following expenses as are incurred in relation to the 
purchase of a dwelling/house:— 

(i) if the employee engaged a solicitor or 
settlement agent to act for him in connec- 
tion with the purchase of the dwelling/ 
house — the amount of the professional 
costs and disbursements necessarily 
incurred and paid to the solicitor or 
settlement agent in respect of the purchase 
of the dwelling/house; 

(ii) if the employee mortgaged the land on 
which the dwelling/house was erected in 
conjunctin with the purchase of the 
dwelling/house, then an employee shall, 
if, a case where a solicitor acted for the 
mortgagee and the employee is required to 
pay and has paid the amount of the 
professional costs and disbursements 
(including valuation fees but not a 
procuration fee payable in connection 
with the mortgage) necessarily incurred by 
the mortgagee in respect of the mortgage 
— the amount so paid by the employee; 

(iii) if the employee did not engage a solicitor 
or settlement agent to act for him in 
connection with the purchase or such a 
mortgage — the amount of the expenses 
reasonably incurred by the employee in 
connection with the purchase or the 
mortgage, as the case may be, other than a 
procuration fee paid by the employee in 
connection with the mortgage. 

(d) An employee is not entitled to be paid a 
property allowance under subclause (2) (a) (ii) unless 
he is entitled to be paid a property allowance under 
subclause (2) (a) (i), provided that the 
Commissioner of Police may approve the payment 
of a property allowance under subclause (2) (a) (ii) 
to an employee who is not entitled to be paid a 
property allowance under subclause (2) (a) (i) if the 
Commissioner is satisfied that it was necessary for 
the employee to purchase a residence or land for the 
purpose of erecting a residence thereon in his new 
locality because of his transfer from his former 
locality. 



1802 

(e) For the purpose of this clause it is immaterial 
that the ownership, sale or purchase is — 

(i) in the case of a married employee, solely or 
jointly or in common with — 

(aa) his spouse, 
(bb) a dependent relative, or 
(cc) his spouse and a dependent 

relative, or 
(ii) in the case of any other employee, solely or 

jointly or in common with a dependent 
relative living with him. 

(f) Where an employee sells or purchases a 
residence jointly or in common with another person 
— not being a person referred to in subclause (2) (e) 
— he shall be paid only the proportion of the 
expenses for which he is responsible. 

(g) An application by an employee for a property 
allowance shall be accompanied by evidence of the 
payment by the employee of the expenses, being 
evidence that is satisfactory to the Commissioner. 

(h) Notwithstanding the foregoing provisions, an 
employee is not entitled to the payment of a 
property allowance — 

(i) In respect of a sale or purchase prescribed 
in subclause (2) (a) which is effected — 

(aa) more than 12 months after the date 
on which he took up duty in his new 
locality, or 

(bb) after the date on which he received 
notification that he was being 
transferred back to his former 
locality; 

provided that the Commissioner may, in 
exceptional circumstances, grant an 
extension of time for such period as is 
deemed reasonable. 

(ii) Where the employee is transferred from 
one locality to another solely at his own 
request or on account of misconduct. 

POLICE AWARD 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of award. 

The Hon Minister for Police 
and 

Western Australian Police Union of Workers. 
No. 803 of 1987. 

POLICE AWARD 1965. 
Police Officers Police 

COMMISSIONER G.L. FIELDING. 
23rd day of September 1987. 

Order. 
HAVING heard Mr J.D. Miller on behalf of the appli- 
cant and Miss H.R. Puriri on behalf of the respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Police Award 1965 as amended be 
further amended in accordance with the following 
Schedule with effect from the beginning of the first 
pay period commencing on and from this day. 

(Sgd.) G.L. FIELDING, 
[U.S.] Commissioner. 

67 W.A.I.G. 

Schedule. 
Clause 10.—Travelling Allowances: Amend subclause 

4 (a) by adding the following proviso: 
Provided that an employee shall only be entitled 

to reimbursement for one meal per shift. 

POLICE AWARD 
No. 2 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of award. 

Western Australian Police Union of Workers 
and 

The Hon Minister for Police. 
No. 969 of 1987. 

POLICE AWARD 1965. 
Police Officers Police 

COMMISSIONER G.L. FIELDING. 
23rd day of September 1987. 

Order. 
HAVING heard Miss H.R. Puriri on behalf of the appli- 
cant and Mr J.D. Miller on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the Commis- 
sion No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Police Award 1965 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of July 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Commissioner. 

Schedule. 
Clause 13.—Allowance for Use of Employee's Own 

Vehicle: In subclauses 2 (a) and 2 (b) delete the rates of 
"33.1, 33.9, 37.5, 34.8" and "9.6" and insert "34.5, 
35.5, 39.2, 36.9" and "12.1" respectively. 

POULTRY BREEDING FARM AND 
HATCHERY WORKERS AWARD 

No. 20 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Hampton Hatcheries and Others. 
No. 651 of 1984. 

POULTRY BREEDING FARM AND 
HATCHERY WORKERS AWARD. 

No. 20 of 1976. 
Poultry and Agricultural 
Hatchery Attendants 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



67 W.A.l.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1803 

Order. 
HAVING heard Mr T. Beech on behalf of the applicant 
and Mr J. Uphill on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Poultry Breeding Farm and Hatchery 
Workers Award No. 20 of 1976, as varied be further 
varied in accordance with the following Schedule 
and that such variation shall have effect from the 
date herein. 

(Sgd.) J.A. NEGUS, 
[U.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Renumber the existing 

number and title 32.—Junior Employees — Special 
Orders to 33.—Junior Employees — Special Orders. 

Immediately after the number and title 31.—Maternity 
Leave add the number and title 32.—Payment of Wages 
— 38-Hour Week. 

2. Clause 7.—Hours: Delete this clause and insert the 
following in lieu: 

7.—Hours. 
Section A — Hours: 

(1) (a) The provisions of this clause apply to all 
employees to whom this award applies. 

(b) Subject to the provisions of this clause the 
ordinary hours of work shall be an average of 38 per 
week to be worked on one of the following bases: 

(i) 38 hours within a work cycle not exceeding 
seven consecutive days; or 

(ii) 76 hours within a work cycle not exceeding 
14 consecutive days; or 

(iii) 114 hours within a work cycle not exceed- 
ing 21 consecutive days; or 

(iv) 152 hours within a work cycle not exceed- 
ing 28 consecutive days. 

(c) The ordinary hours of work may be worked on 
any five days of the week and shall be worked 
between the hours of 6.00 a.m. and 6.00 p.m. 

(d) The ordinary hours of work shall not exceed 
10 hours on any day. 

Provided that in any arrangement or ordinary 
working hours, where such ordinary hours are to 
exceed eight hours on any day, the arrangement of 
hours shall be subject to the agreement between the 
employer and the majority of employees in the plant 
or section or sections concerned. 

(e) The ordinary hours of work shall be 
consecutive except for the meal break as prescribed 
in subclause (f) hereof. 

(f) A meal break of not more than one hour and 
not less than 30 minutes shall be granted each day. 

(g) An employee shall not be compelled to work 
less than three hours and not more than five hours 
continuously before taking a break for a meal. 

Section B — Implementation of 38-Hour Week: 
(1) Except as provided in subclause (4) hereof, the 

method of implementation of the 38-hour week may 
be any one of the following: 

(a) By employees working less than eight 
ordinary hours on one or more days each 
week; or 

(b) By fixing one day of ordinary working 
hours on which all employees will be off 
duty during a particular work cycle; or 

(c) By rostering employees off duty on various 
days of the week during a particular work 
cycle so that each employee has one day of 
ordinary hours off duty during that cycle. 

(d) Any day off duty shall be arranged so that 
it does not coincide with a holiday pre- 
scribed in subclause (1) of Clause 14.— 
Holidays of this award. 

(2) In each plant, an assessment should be made 
as to which method of implementation best suits the 
business and the proposal shall be discussed with the 
employees concerned, the objective being to reach 
agreement on the method of implementation prior 
to 1 October 1987. 

(3) In the absence of an agreement at plant level, 
the procedure for resolving special, anomalous or 
extraordinary problems shall be as follows: 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the Secretary of the Union or his/her 
deputy, at which level a conference of the 
parties shall be convened without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Different methods of implementation of a 
38-hour week may apply to various groups or 
sections of employees in the plant or establishment 
concerned. 

(5) Notice of Days Off Duty: Except as provided 
in subclause (6) hereof, in cases where, by virtue of 
the arrangement of his/her ordinary working hours, 
an employee in accordance with paragraphs (b) and 
(c) of subclause (1) hereof, is entitled to a day off 
duty during his/her work cycle, such employee shall 
be advised by the employer at least four weeks in 
advance of the day he/she is to take off duty. 

(6) (a) An employer, with the agreement of the 
majority of employees concerned, may substitute 
the day an employee is to take off in accordance 
with paragraphs (b) and (c) of subclause (1) hereof, 
for another day in the case of a breakdown in 
machinery or a failure or shortage of electric power 
or to meet the requirements of the business in the 
event of rush orders or some other emergency 
situation. 

(b) An employer and employee may by agreement 
substitute the day the employee is to take off for 
another day. 
Section C — Procedures for In Plant Discussions: 

(1) Procedures shall be established for discus- 
sions, the objective being to agree on the method of 
implementing a 38-hour week in accordance with 
Section A — Hours and Section B — Implementa- 
tion of 38-Hour Week of this clause and shall entail 
an objective review of current practices to establish 
where improvements can be made and 
implemented. 

(2) The procedure should allow for discussions to 
continue even though all matters may not be 
resolved by 1 October 1987. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and 
understandings to all employees, including the 
overcoming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in plant. 

(5) In cases where agreement cannot be reached in 
plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shaU be 
as applies with respect to special, anomalous or 
extraordinary problems as prescribed in subclause 
(3) of Section B of this clause. 
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3. Clause 8.—Overtime: Delete this clause and insert 
the following in lieu: 

8.—Overtime. 
(1) The provisions of this clause apply to all 

employees. 
(2) (a) Subject to the provisions of this subclause, 

all work done beyond the ordinary working hours 
on any day, shall be paid for at the rate of time and 
one half for the first two hours and double time 
thereafter. 

For the purposes of this subclause, ordinary 
hours shall mean the hours of work fixed in an 
establishment in accordance with sections A — 
Hours, B — Implementation of 38-Hour Week and 
C — Procedures for In Plant Discussions of Clause 
7.—Hours. 

(b) (i) Work done on Saturdays after 12 noon or 
on Sundays shall be paid for at the rate of 
double time. 

(ii) Work done on any day prescribed as a 
holiday under this award shall be paid for 
at the rate of double time and one half. 

(c) In computing overtime each day shall stand 
alone. 

(d) Overtime on shift work shall be based on the 
rate payable for shift work. 

(3) (a) When an employee is required for duty 
during any meal time whereby his/her meal is 
postponed for more than half an hour, he/she shall 
be paid at overtime rates until he/she gets his/her 
meal. 

(b) (i) When an employee is recalled to work 
after leaving the job he/she shall be paid 
for at least three hours at overtime rates. 

(ii) Time reasonably spent in getting to and 
from the job shall be counted as time 
worked. 

(c) (i) An employee required to work overtime 
for more than two hours, without being 
notified on the previous day or earlier that 
he/she will be so required to work, shall be 
supplied with a meal by the employer or 
paid $5.00 for a meal. 

(ii) If the amount of overtime required to be 
worked necessitates a second or 
subsequent meal, the employer shall, 
unless he/she has notified the employees 
concerned on the previous day or earlier, 
that such a second or subsequent meal will 
also be required, provide such meals or 
pay an amount of $4.50 for each second or 
subsequent meal. 

(iii) No such payments need to be made to 
employees living in the same locality as 
their workshops who can reasonably 
return home for such meals. 

(iv) If an employee in consequence of receiving 
such notice has provided him/herself with 
a meal or meals and is not required to work 
overtime, or is required to work less 
overtime than notified, he/she shall be 
paid the amount required. 

4. Clause 13.—Absence Through Sickness: Delete this 
clause and insert the following in lieu: 

13.—Absence Through Sickness. 
(1) (a) An employee who is unable to attend or 

remain at his/her place of employment during the 
ordinary hours of work by reason of personal ill 
health or injury shall be entitled to payment during 
such absence in accordance with the provisions of 
this clause. 

(i) Employee who actually works 38 ordinary 
hours each week: An employee whose 
ordinary hours of work are arranged in 

accordance with paragraph (a) of sub- 
clause (1) of section B — Implementation 
of 38-Hour Week of Clause 7.—Hours so 
that he/she actually works 38 ordinary 
hours each week shall be entitled to 
payment during such absence for the 
actual ordinary hours absent, 

(ii) Employee who works an average of 38 
ordinary hours each week: An employee 
whose ordinary hours of work are 
arranged in accordance with paragraph (b) 
or (c) of subclause (1) of Section B — 
Implementation of 38-Hour Week of 
Clause 7.—Hours so that he/she works an 
average of 38 ordinary hours each week 
during a particular work cycle shall be 
entitled to pay during such absence 
calculated as follows: 

duration of absence x appropriate weekly rate 
ordinary hours normally 5 

worked that day 

An employee shall not be entitled to claim 
payment for personal ill health or injury 
nor will his/her sick leave entitlement be 
reduced if such ill health or injury occurs 
on the week day he/she is to take off duty 
in accordance with paragraph (b) or (c) of 
subclause (1) of Section B — Implementa- 
tion of 38-Hour Week of Clause 7.— 
Hours. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause an employee may adopt an 
alternative method of payment of sick leave entitle- 
ments where the employer and the majority of 
his/her employees so agree. 

(c) Entitlement to payment shall accrue at the rate 
of one sixth of a week for each completed month of 
service with the employer. 

(d) If in the first or successive years of service with 
the employer an employee is absent on the ground of 
personal ill health or injury for a period longer than 
his/her entitlement to paid sick leave, payment may 
be adjusted at the end of that year of service, or at 
the time the employee's services terminate, if before 
the end of that year of service, to the extent that the 
employee has become entitled to further paid sick 
leave during that year of service. 

(2) The unused portions of the entitlement to paid 
sick leave in any one year shall accumulate from 
year to year and subject to this clause may be 
claimed by the employee if the absence by reason of 
personal ill health or injury exceeds the period for 
which entitlement has accrued during the year at the 
time of the absence. Provided that an employee shall 
not be entitled to claim payment for any period 
exceeding 10 weeks in any one year of service. 

(3) To be entitled to payment in accordance with 
this clause the employee shall as soon as reasonably 
practicable advise the employer of his/her inability 
to attend for work, the nature of his/her illness or 
injury and the estimated duration of the absence. 
Provided that such advice, other than in 
extraordinary circumstances, shall be given to the 
employer within 24 hours of the commencement of 
the absence. 

(4) The provisions of this clause do not apply to 
an employee who fails to produce a certificate from 
a medical practitioner dated at the time of the 
absence or who fails to supply such other proof of 
the illness or injury as the employer may reasonably 
require provided that the employee shall not be 
required to produce a certificate from a medical 
practitioner with respect to absences of two days or 
less unless after two such absences in any year of 
service the employer requests in writing that the next 
and subsequent absences in that year, if any, shall be 
accompanied by such certificate. 
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(5) (a) Subject to the provisions of this subclause, 
the provisions of this clause apply to an employee 
who suffers personal ill health or injury during the 
time when he/she is absent on annual leave and the 
employee may apply for and the employer shall 
grant paid sick leave in place of paid annual leave. 

(b) Application for replacement shall be made 
within seven days of resuming work and then only if 
the employee was confined to his/her place of 
residence or a hospital as a result of his/her personal 
ill health or injury for a period of seven consecutive 
days or more and he/she produces a certificate from 
a registered medical practitioner that he/she was so 
confined. Provided that the provisions of this para- 
graph do not relieve the employee of the obligation 
to advise the employer in accordance with subclause 
(3) of this clause if he/she is unable to attend for 
work on the working day next following his/her 
annual leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he/she 
proceeded on annual leave and shall not be made 
with respect to fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and 
(c) of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced 
by the paid sick leave and the replaced annual leave 
may be taken at another time mutually agreed to by 
the employer and the employee or, failing 
agreement, shall be added to the employee's next 
period of annual leave or, if termination occurs 
before then, be paid for in accordance with the pro- 
visions of Clause 15.—Annual Leave. 

(e) Payment for replaced annual leave shall be at 
the rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 15.—Annual Leave 
shall be deemed to have been paid with respect to the 
replaced annual leave. 

(6) Where a business has been transmitted from 
one employer to another and the employee's service 
has been deemed continuous in accordance with 
subclause (3) of Clause 2 of the Long Service Leave 
provisions published in Volume 66 of the Western 
Australian Industrial Gazette at pages 1 to 4, the 
paid sick leave standing to the credit of the employee 
at the date of transmission from service with the 
transmitter shall stand to the credit of the employee 
at the commencement of service with the transmittee 
and may be claimed in accordance with the 
provisions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled 
to payment under the Workers' Compensation and 
Assistance Act nor to employees whose injury or 
illness is the result of the employee's own 
misconduct. 

(8) The provisions of this clause do not apply to 
casual employees. 

5. Clause 15.—Annual Leave: Delete subclause (6) (a) 
of this clause and insert the following in lieu: 

(6) (a) If, after one month's continuous service in 
any qualifying 12 monthly period, an employee 
lawfully leaves his/her employment or his/her 
employment is terminated by the employer through 
no fault of the employee, the employee shall: 

(i) If such termination occurs before 1 
October 1987 be paid 3.08 hours' pay at 
the rate of wage prescribed by subclause 
(1) of this clause, divided by 40, in respect 
of each completed week of continuous 
service; or 

(ii) If termination occurs on or after 1 October 
1987 be paid 2.923 hours' pay at the rate of 

wage prescribed by subclause (1) of this 
clause, divided by 38, in respect of each 
completed week of continuous service. 

6. Clause 32.—Junior Employees — Special Orders: 
renumber existing clause to 33.—Junior Employees — 
Special Orders. 

7. Clause 32.—Payment of Wages — 38-Hour Week: 
Immediately after Clause 31.—Maternity Leave of this 
award add the following new clause: 

32.—Payment of Wages — 38-Hour Week. 
(1) Each employee shall be paid the appropriate 

rate shown in Clause 9.—Wages of this award. 
Subject to subclause (2) of this clause payment shall 
be pro rata where less than the full week is worked. 

(2) From the date that a 38-hour week system is 
implemented by an employee, wages shall be paid as 
follows: 

(a) Actual 38 Ordinary Hours: In the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraph (a) of subclause (1) of section B 
— Implementation of 38-Hour Week of 
Clause 7.—Hours so that he/she works 38 
ordinary hours each week, wages shall be 
paid weekly or fortnightly according to the 
actual ordinary hours worked each week 
or fortnight. 

(b) Average of 38 Ordinary Hours: Subject to 
subclauses (3) and (4) hereof, in the case of 
an employee whose ordinary hours of 
work are arranged in accordance with 
paragraphs (b) or (c) of subclause (1) of 
section B — Implementation of 38-Hour 
Week of Clause 7.—Hours so that he/she 
works an average of 38 ordinary hours 
each week during a particular work cycle, 
wages shall be paid weekly or fortnightly 
according to a weekly average of ordinary 
hours worked even though more or less 
than 38 ordinary hours may be worked in 
any particular week of the work cycle. 

Special Note — Explanation of Averaging System. 
As provided in paragraph (b) of this subclause a 

worker whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Section B — Implementation of 38-Hour 
Week in Clause 7.—Hours in subclause 
(1), paragraphs (c) and (d) provides that in 
implementing a 38-hour week the ordinary 
hours of a worker may be arranged so that 
he is entitled to a day off, on a fixed day or 
rostered day basis, during each work cycle. 
It is in these circumstances that the 
averaging system would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give a worker a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
workers' ordinary hours were arranged on 
the basis that for three of the four weeks he 
worked 40 ordinary hours each week and 
in the fourth week he worked 32 ordinary 
hours. That is, he would work for eight 
ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
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out for the employee's classification in 
Clause 9.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (3) of this clause, 
an employee will not accrue a ' 'credit'' for 
each day he is absent from duty other than 
on annual leave, long service leave, 
holidays prescribed under this award, paid 
sick leave, workers' compensation or 
bereavement leave. 

(3) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with paragraph (c) 
or (d) of Section B — Implementation of 
38-Hour Week of Clause 7.—Hours and 
who is paid wages in accordance with para- 
graph (a) of subclause (2) hereof and is 
absent from duty (other than on annual 
leave, long service leave, holidays pre- 
scribed under this award, paid sick leave, 
workers' compensation or bereavement 
leave) shall, for each day he is so absent, 
lose average pay for that day calculated by 
dividing his average weekly wage rate by 
five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

■>) Provided when such an employee is absent 
from duty for a whole day he will not accrue a 
"credit" because he would not have worked 
ordinary hours that day in excess of seven hours 
36 minutes for which he would otherwise have 
been paid. Consequently, during the week of 
the work cycle he is to work less than 38 
ordinary hours he will not be entitled to average 
pay for that week. In that week, the average 
pay will be reduced by the amount of the 
"credit" he does not accrue for each whole day 
during the work cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on annual leave, long 
service leave, holidays prescribed under this 
award, paid sick leave, workers' compensation 
or bereavement leave) is to be calculated as 
follows: 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Total of "credits" not 
accrued during cycle average weekly pay 

Week of Cycle 
1st Week 

2nd and 3rd Weeks 

4th Week 

Payment 
average weekly pay 
less one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 

one-fifth average pay 
less 1.6 hours 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

(4) Alternative Method of Payment: An alterna- 
tive method of paying wages to that prescribed by 
subclauses (2) and (3) of this clause may be agreed 
between the employer and the majority of the 
employees concerned. 

(5) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his/her ordinary working hours, is to take a 
day off duty on a day which coincides with pay day, 
such employee shall be paid no later than the 
working day immediately following pay day. 
Provided that, where the employer is able to make 
suitable arrangements, wages may be paid on the 
working day preceding pay day. 

(6) Method of Payment: The employee may be 
paid his/her wages by cheque or into his/her bank 
account, provided that this provision shall not apply 
to any employee whose ordinary working hours at 
the date of this order are 38 hours, or an average of 
38 hours, per week without the consent of the 
employee concerned. 

(7) Termination of Employment: An employee 
who lawfully leaves his/her employment or is 
dismissed for reasons other than misconduct shall be 
paid all moneys due to him/her at the termination of 
his/her service with the employer. 

Provided that in the case of an employee whose 
ordinary hours are arranged in accordance with 
paragraph (c) or (d) of subclause (1) of Section B — 
Implementation of 38-Hour Week and who is paid 
average pay and who has not taken the day off due 
to him/her during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall include a total of credits accrued 
during the work cycle as detailed in the Special Note 
following paragraph (b) of subclause (2) of this 
clause. 

Provided further, where the employee has taken a 
day off during the work cycle in which his/her 
employment is terminated, the wages due to that 
employee shall be reduced by the total of credits 
which have not accrued during the work cycle. 
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(8) Details of Payments to be Given: Where an 
employee requests his/her employer to state in 
writing with respect to each week's wages the 
amount of wages to which he/she is entitled, the 
amount of deductions made therefrom, the net 
amount being paid to him/her, and the number of 
hours worked, the employer shall do so not less than 
two hours before the employee is paid. 

(9) Calculation of Hourly Rate: Except as pro- 
vided in subclause (3) of this clause the ordinary rate 
per hour shall be calculated by dividing the 
appropriate weekly rate by 38, provided that until 1 
March 1988 the figure 40 shall apply in lieu of 38. 

PRINTING (GOVERNMENT PRINTING OFFICE) 
AWARD No. 31 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

Government Printer 
and 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers. 

No. 1187 of 1987. 

PRINTING (GOVERNMENT PRINTING OFFICE) 
AWARD No. 31 of 1975. 

Printer Printing 

COMMISSIONER J.A. NEGUS. 
21st day of September 1987. 

Order. 
HAVING heard Mr B. Warner on behalf of the applicant 
and Mr G. Bucknall on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent, 
hereby orders — 

That the Printing (Government Printing Office) 
Award No. 31 of 1975 be varied in accordance with 
the attached Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
Clause 10.—Rates of Wages, subclause (9): The 

amount of the visual display terminal allowance is to be 
increased to $7.70 with effect from 1 July 1986. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Boans, A Division of Myer Stores Ltd and Others 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. 843 of 1987. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
Various Wholesale and 

COMMISSIONER O.K. SALMON. 
16th day of September 1987. 

Order. 
HAVING heard Mr D.M. Jones on behalf of the appli- 
cants and Mr T.M. Bishop on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Shop and Warehouse (Wholesale and 
Retail Establishments) Award No. 32 of 1976 be 
varied in accordance with the following Schedule 
and that such variation in respect to part 1 of the 
Schedule shall have effect from the beginning of the 
first pay period commencing on or after 16 
September 1987, and in respect to part 2 of the 
Schedule shall have effect from the beginning of the 
first pay period commencing on or after 12 March 
1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 28.—Wages: In subclause (1) of Part I insert 

new paragraphs (f) and (g) as follows:— 
(f) Storeman Operator Grade I who is required by 

the employer to be in charge of a shop store or 
warehouse or other employees: 

(i) If placed in charge of a shop 
store or warehouse with no 
other employees or if placed in 
charge of less than three other 
employees   $304.60 

(ii) If placed in charge of three or 
more other employees but less 
than 10 other employees  $312.90 

(iii) If placed in charge of 10 or 
more other employees  $329.50 

(g) Storeman Operator Grade II who is required 
by the employer to be in charge of a shop store or 
warehouse or other employees:— 

(i) If placed in charge of a shop 
store or warehouse with no 
other employees or if placed in 
charge of less than three other 
employees   $309.20 

(ii) If placed in charge of three or 
more other employees but less 
than 10 other employees  $317.50 

(iii) If placed in charge of 10 or 
more other employees  $334.10 

2. Clause 28.—Wages: In subclause (1) of Part III 
insert a new paragraph (c) as follows:— 

(c) The allowances prescribed by this subclause 
shall not be payable to an employee engaged, and 
paid, as a "Storeman Operator Grade 1" or a 
"Storeman Operator Grade 2". 
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SLOW LEARNING CHILDREN'S GROUP 
(SALARIED OFFICERS) AWARD 

No. 13 of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of Award. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
Slow Learning Children's Group (Inc). 

No. 909 of 1987. 

SLOW LEARNING CHILDREN'S GROUP 
(SALARIED OFFICERS) AWARD 1981. 

Salaried O fficers Health and 
Welfare Services 

COMMISSIONER G.L. FIELDING. 
18th day of September 1987. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mr J.F. Flood on behalf of the Respondent, the 
Commission (constituted by the Public Service 
Arbitrator), pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Slow Learning Children's Group 
(Salaried Officers) Award 1981 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of July 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 21.—Motor Vehicle Allowances: Delete this 

clause and insert in lieu thereof:— 
(1) Allowance for Employees Required to Supply 

and Maintain a Vehicle as a Term of Employment: 
(a) An employee who is required to supply 

and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of 
an allowance provided by subclause (5) 
shall be reimbursed monthly in accordance 
with the appropriate rates set out in 
subclause (7) for journeys travelled on 
official business and approved by the 
employer or an authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (1) (a) will also be 
subject to the following conditions:— 

(i) For the purposes of subclause (1) 
(a) an employee shall be reimbursed 
with the appropriate rates set out in 
subclause (7) for the distance 
travelled from the employee's 
residence to the place of duty and 
for the return distance travelled 
from place of duty to residence 
except on a day where the employee 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on 
official business during the day. 

(ii) Where an employee, in the course 
of a journey, travels through two or 
more separate areas, reimburse- 
ment shall be made at the appro- 
priate rate applicable to each of the 

areas traversed as set out in 
subclause (7). 

(iii) Where an employee does not travel 
in excess of 4 000 kilometres in a 
year an allowance calculated by 
multiplying the appropriate rate 
per kilometre by the difference 
between the actual distance 
travelled and 4 000 kilometres shall 
be paid to the employee provided 
that where the employee has less 
than 12 months' qualifying service 
in the year then the 4 000 kilometre 
distance will be reduced on a pro 
rata basis and the allowance calcu- 
lated accordingly. 

(iv) Where a part-time employee is 
eligible for the payment of an 
allowance under (iii) above such 
allowance shall be calculated on the 
proportion of total hours worked 
in that year by the employee to the 
annual standard hours had the 
employee been employed on a full- 
time basis for the year. 

(v) An employee who is required to 
supply and maintain a motor 
vehicle for use on official business 
is excused from this obligation in 
the event of the employee's vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, 
in which case all entitlement to 
reimbursement ceases while the 
employee is unable to provide the 
motor vehicle or a replacement. 

(vi) It shall be open to the employer or 
his representative to elect to waive 
the requirement that an employee 
supply and maintain a motor 
vehicle for use on official business 
but three months' written notice of 
the intention so to do shall be given 
to the employee concerned. 

(2) Allowance for Employees Relieving 
Employees Subject to subclause (1): 

(a) An employee not required to supply and 
maintain a motor vehicle as a term of 
employment who is required to relieve an 
employee required to supply and maintain 
a motor vehicle as a term of employment 
shall be reimbursed all expenses incurred 
in accordance with the appropriate rates 
set out in subclause (7) for all journeys 
travelled on official business and approved 
by the employer or an authorised 
employee where the employee is required 
to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2) (a) an 
employee shall be reimbursed all expenses 
incurred in accordance with the appro- 
priate rates set out in subclause (7) for the 
distance travelled from the employee's 
residence to place of duty and the return 
distance travelled from place of duty to 
residence except on a day where the 
employee travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (7). 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

(d) For the purpose of this subclause the 
allowance provided in subclause (1) (b) (iii) 
and (iv) shall not apply. 

(3) Allowance for Other Employees Using 
Vehicle on Official Business: 

(a) An employee who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
employer or an authorised employee, 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by subclause (5) shall, for 
journeys travelled on official business 
approved by the employer or an 
authorised employee be reimbursed all 
expenses incurred in accordance with 
appropriate rates set out in subclauses (8) 
and (9). 

(b) For the purpose of subclause (3) (a) an 
employee shall not be entitled to reim- 
bursement for any expenses incurred in 
respect to the distance between the 
employee's residence and headquarters 
and the return distance from headquarters 
to residence. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (8). 

(4) Allowance for Towing Employer's Caravan 
or Trailer: In cases where employees are required to 
tow employer's caravans on official business, the 
additional rate shall be three cents per kilometre. 
When an employer's trailer is towed on official 
business the additional rate shall be two cents per 
kilometre. 

(5) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement 
of costs for motor vehicles or any other conveyance 
belonging to an employee. 

(6) Increase of Inadequate Rates: The employer 
may increase the rates prescribed by this clause in 
any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor 
Car: 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc- and 

2600cc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees 
South Latitude: 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 
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(8) Voluntary Use of a Motor Car: 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

(10) In this Award the following expressions shall 
have the following meaning: 

"A year" means 12 months commencing on the 
1st day of July and ending on the 30th day of June 
next following. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-1971 excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment'' — means a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the 
advertisement for the position, written advice to the 
employee contained in the offer for the position or 
oral communication at interview by an interviewing 
employee and such requirement is accepted by the 
employee either in writing or orally. 

(11) The allowances in this clause shall be varied 
in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowances 
Consolidation Award 1986, No. 13 of 1976. 

STOREMEN (GOVERNMENT) AWARD 
No. 20 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Hon Premier of the State of Western Australia 
and Others 

and 
The Shop, Distributive and Allied Employees' 

Association of Western Australia. 
No. 818 of 1987. 

STOREMEN (GOVERNMENT) AWARD 1979 
No. 20 of 1969. 

Storemen Government Stores 

COMMISSIONER O.K. SALMON. 
9th day of September 1987. 
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Order. 
HAVING heard Ms K. Burke on behalf of the applicants 
and Mr J. Bullock on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Storemen (Government) Award No. 20 
of 1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after 9 September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 6.—Definitions: Delete this clause and insert 

in lieu the following:— 
6.—Definitions. 

"Storeperson in Charge" means a storeperson 
appointed as such by the employer to take charge of 
a section, department or store at the Government 
Stores Department and who is directly responsible 
to the Controller of Stores or deputy. 

"Storeperson Grade 1" means a worker engaged 
in receiving, unpacking, storing, weighing, packing, 
marking or despatching and generally handling, 
checking and recording stores coming into and 
going out of a store. 

"Storeperson Grade 2" means a worker who: 
(a) carries out the duties of a Storeperson 

Grade 1 in a store where no other store- 
person is employed, or 

(b) is employed by the Education Depart- 
ment, Education Supplies Branch, carries 
out the duties of a Storeperson Grade 1, 
and in addition is required to identify and 
correctly pick orders for stock items in 
accordance with requisitioned 
requirements. 

"Storeperson Grade 3" means a worker carrying 
out the duties of a Storeperson Grade 1 who is 
placed in charge of less than three other workers. 

"Storeperson Grade 4" means a worker carrying 
out the duties of a Storeperson Grade 1 who is 
placed in charge of three or more but less than 10 
other workers. 

"Storeperson Grade 5" means a worker carrying 
out the duties of a Storeperson Grade 1 who is 
placed in charge of 10 or more other workers. 

"Casual Worker" is a worker engaged by the 
hour and who may be dismissed or leave the 
employer's service at any moment without notice. 
Provided that any worker employed for a period of 
four weeks or less shall be classed as a casual worker 
and be paid not less than the minimum rate pre- 
scribed herein for a casual worker. But this pro- 
vision shall not apply in cases where a worker 
engaged as a weekly worker is dismissed for incom- 
petence or misconduct. 

"Storeperson Operator I" means a worker carry- 
ing out the duties of a Storeperson Grade 1, who is 
required to operate the following Mechanical 
Equipment in the performance of his duties. 

(a) Ride on power operated tow motor. 
(b) Ride on power operated pallet truck. 
(c) Walk beside power operated high lift 

stacker. 
"Storeperson Operator 11" means a worker 

carrying out the duties of a Storeperson Grade I and 
who is required to operate the following Mechanical 
Equipment in the performance of those duties. 

(a) Ride on power operated forklift. 

(b) High lift stacker. 
(c) High lift stock picker. 
(d) Power operated overhead traversing hoist. 

STOREMEN (GOVERNMENT) AWARD 
No. 20 of 1969. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 827 of 1986. 

Between the Shop, Distributive and Allied Employees' 
Association of Western Australia, Applicant and 
the Premier of the State of Western Australia and 
Others, Respondents. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the 
applicant and Mr K. Richardson on behalf of the respon- 
dents, and by consent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Storemen (Government) Award 1979 
Award No. 20 of 1969 be varied in accordance with 
the following Schedule and that such variation shall 
have effect as from the beginning of the first pay 
period commencing on or after the date hereof. 

Dated at Perth this 14th day of October 1986. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Add a new Clause 31.— 

Introduction of Change to this clause. 
2. Clause 31.—Introduction of Change: Insert this 

clause following Clause 30.—Deduction of Union 
Subscriptions: 

31.—Introduction of Change. 
(1) Employer's duty to notify 

(a) Where an employer has made a definite 
decision to introduce major changes in 
production, program, organisation, 
structure or technology that are likely to 
have significant effects on employees, the 
employer shall notify the employees who 
may be affected by the proposed changes 
and their union or unions. 

(b) "Significant effects" include termination 
of employment, major changes in the 
composition, operation or size of the 
employer's workforce or in the skills 
required; the elimination or diminution of 
job opportunities, promotion opportuni- 
ties or job tenure; the alteration of hours 
of work; the need for retraining or transfer 
of employees to other work or locations 
and restructuring of jobs. Provided that 
where the Award makes provision for 
alteration of any of the matters referred to 
herein an alteration shall be deemed not to 
have significant effect. 

(2) Employer's duty to discuss change 
(a) The employer shall discuss with the 

employees affected and their union or 
unions, inter alia, the introduction of the 
changes referred to in subclause (1) hereof, 
the effects the changes are likely to have on 
employees, measures to avert or mitigate 
the adverse effects of such changes on 
employees and shall give prompt 
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consideration to matters raised by the 
employees and/or their unions in relation 
to the changes. 
The discussion shall commence as early as 
practicable after a firm decision has been 
made by the employer to make the changes 
referred to in subclause (1) hereof. 
For the purposes of such discussion, the 
employer shall provide to the employees 
concerned and their union or unions, all 
relevant information about the changes 
including the nature of the changes pro- 
posed; the expected affects of the changes 
on employees and any other matters likely 
to effect employees provided that any 
employer shall not be required to disclose 
confidential information the disclosure of 
which would be inimical to his/her/its 
interests. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(SALARIED OFFICERS) AWARD 

No. 37 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation of Award. 

Hospital Salaried Officers Association 
of Western Australia (Union of Workers) 

and 
The Hon Minister for Health. 

No. PSA 2271 of 1987. 

WESTERN AUSTRALIAN SCHOOL OF NURSING 
(SALARIED OFFICERS) AWARD 1982. 

Salaried Officers Health and 
Welfare Services 

COMMISSIONER G.L. FIELDING. 
18th day of September 1987. 

Order. 
HAVING heard Mr D.P. Hill on behalf of the Applicant 
and Mr J.F. Flood on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been com- 
plied with, and by consent, hereby orders — 

That the Western Australian School of Nursing 
(Salaried Officers) Award 1982 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 1st day of July 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
Clause 19.—Motor Vehicle Allowances: Delete this 

clause and insert in lieu thereof:— 
(1) Allowance for Employees Required to Supply 

and Maintain a Vehicle as a Term of Employment: 
(a) An employee who is required to supply 

and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment and who is not in receipt of 
an allowance provided by subclause (5) 

shall be reimbursed monthly in accordance 
with the appropriate rates set out in 
subclause (7) for journeys travelled on 
official business and approved by the 
employer or an authorised employee. 

(b) An employee who is reimbursed under the 
provisions of subclause (1) (a) will also be 
subject to the following conditions:— 

(i) For the purposes of subclause (1) 
(a) an employee shall be reimbursed 
with the appropriate rates set out in 
subclause (7) for the distance 
travelled from the employee's 
residence to the place of duty and 
for the return distance travelled 
from place of duty to residence 
except on a day where the employee 
travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on 
official business during the day. 

(ii) Where an employee, in the course 
of a journey, travels through two or 
more separate areas, reimburse- 
ment shall be made at the appro- 
priate rate applicable to each of the 
areas traversed as set out in 
subclause (7). 

(iii) Where an employee does not travel 
in excess of 4 000 kilometres in a 
year an allowance calculated by 
multiplying the appropriate rate 
per kilometre by the difference 
between the actual distance 
travelled and 4 000 kilometres shall 
be paid to the employee provided 
that where the employee has less 
than 12 months' qualifying service 
in the year then the 4 000 kilometre 
distance will be reduced on a pro 
rata basis and the allowance calcu- 
lated accordingly. 

(iv) Where a part-time employee is 
eligible for the payment of an 
allowance under (iii) above such 
allowance shall be calculated on the 
proportion of total hours worked 
in that year by the employee to the 
annual standard hours had the 
employee been employed on a full- 
time basis for the year. 

(v) An employee who is required to 
supply and maintain a motor 
vehicle for use on official business 
is excused from this obligation in 
the event of the employee's vehicle 
being stolen, consumed by fire, or 
suffering a major and unforeseen 
mechanical breakdown or accident, 
in which case all entitlement to 
reimbursement ceases while the 
employee is unable to provide the 
motor vehicle or a replacement. 

(vi) It shall be open to the employer or 
his representative to elect to waive 
the requirement that an employee 
supply and maintain a motor 
vehicle for use on official business 
but three months' written notice of 
the intention so to do shall be given 
to the employee concerned. 

(2) Allowance for Employees Relieving 
Employees Subject to subclause (1): 

(a) An employee not required to supply and 
maintain a motor vehicle as a term of 
employment who is required to relieve an 
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employee required to supply and maintain 
a motor vehicle as a term of employment 
shall be reimbursed all expenses incurred 
in accordance with the appropriate rates 
set out in subclause (7) for all journeys 
travelled on official business and approved 
by the employer or an authorised 
employee where the employee is required 
to use his/her vehicle on official business 
whilst carrying out the relief duties. 

(b) For the purposes of subclause (2) (a) an 
employee shall be reimbursed all expenses 
incurred in accordance with the appro- 
priate rates set out in subclause (7) for the 
distance travelled from the employee's 
residence to place of duty and the return 
distance travelled from place of duty to 
residence except on a day where the 
employee travels direct from residence to 
headquarters and return and is not 
required to use the vehicle on official 
business during the day. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (7). 

(d) For the purpose of this subclause the 
allowance provided in subclause (1) (b) (iii) 
and (iv) shall not apply. 

(3) Allowance for Other Employees Using 
Vehicle on Official Business: 

(a) An employee who is not required to supply 
and maintain a motor vehicle for use when 
travelling on official business as a term of 
employment, but when requested by the 
employer or an authorised employee, 
voluntarily consents to use the vehicle and 
who is not in receipt of an allowance 
provided by subclause (5) shall, for 
journeys travelled on official business 
approved by the employer or an 
authorised employee be reimbursed all 
expenses incurred in accordance with 
appropriate rates set out in subclauses (8) 
and (9). 

(b) For the purpose of subclause (3) (a) an 
employee shall not be entitled to reim- 
bursement for any expenses incurred in 
respect to the distance between the 
employee's residence and headquarters 
and the return distance from headquarters 
to residence. 

(c) Where an employee in the course of a 
journey travels through two or more 
separate areas, reimbursement shall be 
made at the appropriate rate applicable to 
each of the areas traversed as set out in 
subclause (8). 

(4) Allowance for Towing Employer's Caravan 
or Trailer: In cases where employees are required to 
tow employer's caravans on official business, the 
additional rate shall be three cents per kilometre. 
When an employer's trailer is towed on official 
business the additional rate shall be two cents per 
kilometre. 

(5) Commuted Allowance: The employer may 
authorise a commuted amount for reimbursement 
of costs for motor vehicles or any other conveyance 
belonging to an employee. 

(6) Increase of Inadequate Rates: The employer 
may increase the rates prescribed by this clause in 
any case in which it is satisfied that they are 
inadequate. 

(7) Requirement to Supply and Maintain a Motor 
ir: 

Engine Displacement 
Area and Details (in cubic centimetres) 

Over Over 1600cc 
Rate per kilometre 2600cc 1600cc- and 

260Qcc Under 
Metropolitan Area: 
First 4000 kilometres 71.0 60.6 54.0 
Over 4000-8000 kilometres 31.2 26.9 24.2 
Over 8000-16000 kilometres 18.0 15.6 14.3 
Over 16000 kilometres 25.9 21.9 19.5 
South West Land Division: 
First 4000 kilometres 72.5 62.0 55.3 
Over 4000-8000 kilometres 32.1 27.7 25.0 
Over 8000-16000 kilometres 18.6 16.3 14.8 
Over 16000 kilometres 26.5 22.4 19.9 
North of 23.5 degrees 
South Latitude: 
First 4000 kilometres 81.5 69.9 62.6 
Over 4000-8000 kilometres 35.3 30.5 27.6 
Over 8000-16000 kilometres 20.0 17.4 15.9 
Over 16000 kilometres 23.0 19.8 17.1 
Rest of State: 
First 4000 kilometres 75.6 64.6 57.5 
Over 4000-8000 kilometres 33.4 28.8 25.9 
Over 8000-16000 kilometres 19.3 16.8 15.4 
Over 16000 kilometres 24.3 21.0 19.0 

(8) Voluntary Use of a Motor Car: 
Engine Displacement 

Area and Details (in cubic centimetres) 
Over Over 1600cc 

Rate per kilometre 2600cc 1600cc- and 
2600cc Under 

Metropolitan Area 34.5 29.7 26.7 
South West Land Division 35.5 30.6 27.5 
North of 23.5 degrees 
South Latitude 39.2 33.8 30.5 
Rest of the State 36.9 31.7 28.5 

(9) Voluntary Use of a Motor Cycle: 
Distance Travelled During 
a Year on Official Business Rate 

Cents per kilometre 
Rate per kilometre 12.1 

(10) In this Award the following expressions shall 
have the following meaning: 

"A year" means 12 months commencing on the 
1st day of July and ending on the 30th day of June 
next following. 

"South West Land Division" means the South 
West Land Division as defined by section 28 of the 
Land Act 1933-1971 excluding the area contained 
within the Metropolitan Area. 

"Rest of the State" means that area south of 23.5 
degrees south latitude, excluding the Metropolitan 
Area and the South West Land Division. 

"Term of Employment" — means a requirement 
made known to the employee at the time of applying 
for the position by way of publication in the 
advertisement for the position, written advice to the 
employee contained in the offer for the position or 
oral communication at interview by an interviewing 
employee and such requirement is accepted by the 
employee either in writing or orally. 

(11) The allowances in this clause shall be varied 
in accordance with any movement in the allowances 
in the Public Service Motor Vehicle Allowances 
Consolidation Award 1986, No. 13 of 1976. 
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AWARDS/AGREEMENTS — 
Second tier/wage fixing principles 

1987 — orders — 

AERATED WATER AND CORDIAL 
MANUFACTURING INDUSTRY AWARD 

No. 10 of 1975. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Cadbury Schweppes Pty Ltd 
and 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. C611 of 1987. 

Production and Aerated Water and 
Distribution Workers Cordial Manufacturing 

COMMISSIONER J.A. NEGUS. 
18th day of September 1987. 

Order. 
WHEREAS a conference was held before the Commis- 
sion in Perth on 15 September and 17 September 1987 
and the first session was attended by — Mr J. Uphill who 
appeared for the applicant employer, Mr R. Caithness, 
Operations Manager of the applicant employer's 
business and Mr M. Kirk who appeared for the 
respondent Union; whereas the Commission was 
informed of a series of meetings which had taken place at 
the Cadbury Schweppes factory in Osborne Park, when 
all employees who were members of the respondent 
Union met as a group on 17 August 1987 and during the 
following two days held further discussions in small 
groups with management representatives to identify 
proposed areas of restructuring and improvement in 
efficiency; whereas the Commission was informed that 
on 19 August 1987 the Union Shop Steward, Mr L. 
Bowden conducted a meeting of all employees who were 
union members to discuss the proposals and that meeting 
voted to accept the proposals; whereas the Commission 
was informed that on 28 August 1987, Mr Kirk discussed 
the proposals with Mr Caithness and then on 1 
September 1987 Mr Kirk conducted a further meeting of 
Union members which meeting confirmed acceptance of 
the proposals; whereas the Applicant employer has sub- 
mitted detailed estimates of the savings expected to be 
accomplished by the restructuring and efficiency changes 
and those estimates have been recorded in the Commis- 
sion's files; whereas the changes in work practices have 
been agreed by the parties as follows:— 

(1) The average weekly hours (on a yearly basis) 
will be arranged so that ordinary hours during 
summer will be worked over five days and during 
winter over four days. 

(2) The introduction of fortnightly pay by cheque 
or payment direct to employee nominated bank 
accounts. 

(3) Clocking on and off in work clothes. Practice 
of "wash up time" before official shift finish to be 
discontinued. 

(4) Medical Certificates to accompany pay claim 
for sick leave due to absence on the day before, or 
the day after an RDO. 

(5) Multi Skilling and Job Training: 
(a) Employees will be offered the opportunity 

to increase job skills i.e. to be trained in 
the operation of machines and equipment 
for periods of up to four weeks at no 
increase in their usual rate of pay. 
Participation in the multi skilling and job 
training program will be on a voluntary 

basis and employees may withdraw from 
the program at any stage should they so 
desire. Employees not participating in the 
recognised multi skilling and job training 
program will be paid the appropriate 
award rates of pay for any higher duties 
performed. 

(b) Regular operators will participate and co- 
operate in the multi-skilling and training 
program by: 

(i) Assisting in training the employees 
selected. 

(ii) Accepting temporary assignments 
in other jobs at their normal rate of 
pay whilst training of the selected 
employee continues. 

(c) The following, Departmental Manager, 
Area Supervisor, Area Leading Hand and 
the Training Operator will be responsible 
for assessing a trainee's competence at the 
completion of each training period. Once 
it is determined that a trainee is competent 
in a particular task of higher classification 
they will be paid the appropriate award 
rate of pay for any occasions that they 
perform the task in the future. 

(d) The practice of maintaining higher 
classifications for employees at their 
higher rate of pay when transferred to 
lower classification for jobs in "off 
season" will continue as before. 

(e) The intent of this proposal is to have fully 
trained operators available as and when 
needs arise in the future. 

now therefore the Commission, being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders — 

That notwithstanding the provisions of the 
Aerated Water and Cordial Manufacturing Industry 
Award No. 10 of 1975, the changes to work 
practices agreed between the parties and detailed 
above shall operate and the employees of the 
Applicant company who are or are eligible to be 
members of the Respondent union shall have their 
total weekly wage rates increased by four per cent 
from the first pay period commencing on or after 
the date herein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

IRON ORE PRODUCTION AND PROCESSING 
(Hamersley Iron Pty Ltd) 

No. 15 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Hamersley Iron Pty Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C569 of 1987. 

Various Occupations Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
26th day of August 1987. 
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Order. 
WHEREAS a conference was held before the Commis- 
sion in Perth on 19 August 1987 and another at Karratha 
on 26 August 1987 and the last mentioned conference 
was attended by:— 

Mr T. Lynch — Chief Industrial Relations 
Consultant 

Mr S. Hughes — Industrial Relations Graduate 
Mr I. Williams — General Manager, Dampier 

Operations 
Mr A. Messenger — General Manager, Technical 

Services, Dampier 
Mr B. King — General Manager, Paraburdoo 

Operations 
Mr R. White — General Manager, Power Genera- 

tion and Distribution, Dampier 
Mr V. Strong — General Manager, Tom Price 

Operations 
Mr G. Murdoch — Manager, Rail Operations, 

7 Mile Dampier 
Mr A. Hawkey — Specialist Industrial Advisor, 

Dampier 
Mr W. Joiner — Manager Plant Production, 

Paraburdoo 
Mr K. McGrath — Specialist Industrial Advisor, 

Paraburdoo 
Mr C. McKenney — Specialist Industrial Advisor, 

7 Mile Dampier 
Mr G. Young — State Official CMEWU (and repre- 

senting TWU, PGEU and BTA) 
Mr D. Keegan — State Official, CMEWU 
Mr N. Everingham — CMEWU Vice President, 

Dampier 
Mr P. Bates — CMEWU Convenor/Secretary, 

Dampier 
Mr G. Metherell — CMEWU Deputy Convenor, 

Tom Price 
Mr N. Wortlehock — CMEWU Convenor, 

Paraburdoo 
Mr C. Butcher — State Official, AWU 
Mr N. Barton — AWU Convenor, Tom Price 
Mr R. Kelly — AWU Convenor, Paraburdoo 
Mr T. Castrikum — AWU Convenor, Dampier 
Mr J. Mossenton — AMWSU Convenor, Dampier 

and Acting State Official 
Mr C. Hollinshead — AMWSU Convenor, 

Paraburdoo 
Mr N. Nikolich — AMWSU Convenor, Tom Price 
Mr D. Forster — State Official, ASEMFWU 
Mr I. Chadwick — ASEFWU Convenor, Dampier 
Mr B. Ingate — ASEFWU Deputy Convenor, Tom 

Price 
Mr J. Murie — State Official N/W Office ETU 
Mr M. Ferrins — TWU Convenor, Dampier 
Mr B. Henry — PGEU Convenor, Tom Price 
Mr G. McCulloch — ETU Convenor, Paraburdoo 
Mr T. Mclnerney — ETU Convenor, Dampier 
Mr P. Shankley — ETU Deputy Convenor, Tom 

Price 
(Apologies from Mr B. Stirling, Specialist Industrial 

Advisor, Tom Price) 

whereas Hamersley Iron Pty Limited having reassessed 
its operating levels in the light of the market determined 
the following objectives: 

— To increase productivity, 
— To reduce unit costs, 
— To remove restrictions which inhibit efficient work 

practices, 
— To achieve the optimal utilisation of the workforce 

by the deployment of individuals on any work 
within their individual competency, and 

— To achieve a substantial reduction in the number of 
classifications specified under the award. 

whereas the Unions party to the award, having recog- 
nised the difficult economic environment in which the 
Company operates, the national interest and the need 

"to develop a greater sense of co-operation and under- 
standing between capital and labour in this country than 
has ever been seen or thought possible before", 
committed themselves to an initiative which included 
action to reduce demarcation barriers, advance multi- 
skilling, training and retraining, broadbanding and 
changes to work patterns; whereas negotiations were 
undertaken between the parties and the Unions' insured 
that there were interim reports back to the workforce on 
all aspects of the discussions so that there was authority 
for those discussions to continue; whereas the parties 
addressed the following issues in reaching an agreement: 
— Settlement of disputes procedure, five days' written 

notice (exclusive of weekends and public holidays) 
of industrial action and the abolition of industrial 
disputes arising from demarcation issues; 

— Contract of employment, the performance of duties 
within an employees competence; 

— Smoko breaks without halting or delaying the 
continuity of production — the discontinuance of 
the provision of mid-shift meals; 

— Extended spread of hours for day workers and 
staggered starting times for shifts; 

— Productive hours of work and employee absences; 
Abolition of days in lieu for time worked on public 
holidays; 

— Railway Signals and Communications Operations; 
Abolition of payment under "availability" 
provisions; 

— Mine Production — Tom Price, introduction of 
multi-skilling arrangements on a permanent basis; 

— Railway Traffic Operations — relocation of 
personnel from Tom Price and Paraburdoo to 
Dampier and revised rostering with the provision of 
a "twentieth" shift on each roster cycle, abolition of 
the "four hour rule"; 

— Utilisation of contractors — maintenance of 
production and disputes settling procedure; 

— The induction of all supervisors and managers in the 
new work arrangements; 

whereas the parties have submitted to the Commission a 
transcript of the discussions which culminated in the 
agreement and the Company has prepared documenta- 
tion on 2200 individual job classifications and has made 
copies available to the Commission; whereas the parties 
have implemented a programme to effect restructuring 
and efficiencies within the Company's operations and 
have reached agreement as to:— 
— Broadbanding of the wage structure, 
— the definition of job roles at each wage level in the 

main sections of the Company's operations, 
— the deployment of employees within their compe- 

tence as directed by the Company under the new 
classifications and wage structure which results 
from the broadbanding and job definitions, 

— the elimination of historical, traditional, 
organisational and territorial demarcation barriers, 
and 

— the elimination of 192 job classifications within a 28 
level wage structure and establishment of 63 new 
classifications in a 13 level wage structure. 

whereas the changes in work practices have been 
identified and explained in detail and particulars have 
been recorded in the Commission; whereas the Commis- 
sion being satisfied that:— 
— The parties have a genuine commitment to all 

aspects of the agreement and in particular to the 
implementation of the prevention of disputes 
procedure, 

— changes to work practices and changes to manage- 
ment practices are an integral part of the agreement, 

— the attitudinal change necessary to effect structural 
changes within the Company's operations is 
reflected in the provisions of the agreement. The 
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parties have taken steps to ensure that the changes in 
work practices are monitored and where appro- 
priate review mechanisms have been put in place, 

— the restructuring exercise has not been designed to 
effect a levelling up of wage rates, but that a 
fundamental review of jobs has taken place and 
increases in wage rates have been based on merit, 

— the restructuring and efficiency exercise has 
identified provisions in the Iron Ore Production and 
Processing Award No. 15 of 1985 that are not longer 
appropriate and action has been taken to rectify the 
situation, 

— the efficiencies which have been achieved and 
restructuring that has been completed has been done 
without attempting to balance the returns to the 
employees with the value of changes to the 
Company, 

— the changes have been genuine and designed to meet 
the needs of the Company in increasing productivity 
and reducing unit costs, and 

— the improvements in wages and conditions as 
detailed in Exhibit 5 in the documentation sub- 
mitted to the Commission do not result in an 
increase in costs exceeding four per cent of wages. 

whereas the information submitted to the Commission 
by the parties on the Company's payments of super- 
annuation contributions which forms part of the agree- 
ment negotiated in conjunction with the arrangements 
under the Restructuring and Efficiency Principle 
(Exhibit 1, Schedule No. 1) do not involve the equivalent 
of a wage increase in excess of three per cent of ordinary 
times earnings of employees and that the arrangement 
does not have retrospective application; now therefore 
the Commission being satisfied that the agreement 
reached conforms with the Restructuring and Efficiency 
Principle and the Superannuation Principle enunciated 
by the Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986 and by consent, hereby 
orders — 

1. That notwithstanding the provisions of Iron 
Ore Production and Processing (Hamersley Iron 
Pty Limited) Award No. 15 of 1985, the provisions 
of the agreement between the parties detailed in 
Exhibit 1 as submitted to the Commission on 26 
August shall operate with effect from 30 August 
1987 with the wage increase under the second tier 
ceiling being paid on 13 September 1987. 

2. That the Order of the Commission in matter 
No. 1258 of 1986 dated 12 December 1986 be 
cancelled with effect from 30 August 1987. 

3. That the Company's contributions to the 
approved superannuation scheme for employees 
known as the Hamersley Employee Benefit Fund 
shall commence on 30 August 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(7) of 1987. 

Between Westside Welders Pty Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(6) of 1987. 

Between Ocean Shipyards (WA) Pty Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; Electrical Trades 
Union of Australia (Western Australian Branch), 
Perth and the Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch, Respondents. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
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practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 19 of the Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (General) Award No. 
21A of 1977 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation«already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Australia (Western Austra- 

lian Branch), Perth. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(5) of 1987. 

Between Melwire Pty Ltd, Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(3) of 1987. 

Between Email Ltd, Email York Division, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
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hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25 th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(2) of 1987. 

Between Eglo Engineering Pty Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 27 of the Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 respectively 
shall notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(l) of 1987. 

Between Bowra Holdings Ltd, Applicant and 
Amalgamated 

Metal Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers, Industrial Union 
of Workers, Western Australian Branch and 
Electrical Trades Union of Australia (Western 
Australian Branch), Perth, Respondents. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
of the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 
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3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.)B.J. COLLIER, 
[L. S. ] Chief Commissioner. 

of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

Electrical Trades Union of Australia (Western Austra- 
lian Branch), Perth. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C681(2) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and Granall 
Engineering Pty Ltd, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the 
Agreement subject to this Order and are members 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C681(l) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Kewdale Structural Engineering Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C594 of 1987. 

Between Vinidex Tubemakers Pty Limited, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and Electrical Trades 
Union of Australia (Western Australian Branch), 
Perth, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986 and by consent hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 27 of the Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (Building and Steel 
Construction) Award No. 20 of 1973 respectively 
shall notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L .S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Australia (Western Austra- 

lian Branch), Perth. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. €410 of 1987. 

Between Harnischfeger of Australia Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L .S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
COMMERCIAL TRAVELLERS AND SALES 

REPRESENTATIVES AWARD 
No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C660 of 1987. 

Between Email Westinghouse Pty Ltd (Perth Electricity 
Meters Plant), Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Shop, Distributive and Allied 
Employees' Association of Western Australia and 
Sales Representatives' and Commercial Travellers' 
Guild of WA, Industrial Union of Workers, 
Respondents. 

56821—4 
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Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
28 and 7 of the Metal Trades (General) Award No. 
13 of 1965; Shop and Warehouse (Wholesale and 
Retail Establishments) State Award No. 32 of 1976 
and Commercial Travellers and Sales 
Representatives Award No. 43 of 1978 respectively 
shall notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of the Unions listed 
in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Sales Representatives' and Commercial Travellers' Guild 

of WA, Industrial Union of Workers. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
COMMERCIAL TRAVELLERS AND SALES 

REPRESENTATIVES AWARD 
No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C661 of 1987. 

Between Email Westinghouse Pty Ltd (Gas Meter 
Works), Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; the Shop, Distributive and Allied 
Employees' Association of Western Australia and 
Sales Representatives' and Commercial Travellers' 
Guild of WA, Industrial Union of Workers, 
Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
28 and 7 of the Metal Trades (General) Award No. 
13 of 1965; Shop and Warehouse (Wholesale and 
Retail Establishments) State Award No. 32 of 1976 
and Commercial Travellers and Sales 
Representatives Award No. 43 of 1978 respectively 
shdl notwithstanding the provisions of those clauses 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normaEy receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of the Unions listed 
in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Sales Representatives' and Commercial Travellers' Guild 

of WA, Industrial Union of Workers. 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
SHOP AND WAREHOUSE 

(WHOLESALE AND RETAIL ESTABLISHMENTS) 
AWARD No. 32 of 1976. 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES AWARD 

No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C662 of 1987. 

Between Email Westinghouse Pty Ltd (Air Handling 
Department), Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch; the 
Shop, Distributive and Allied Employees' 
Association of Western Australia and Sales 
Representatives' and Commercial Travellers' Guild 
of WA, Industrial Union of Workers, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
11, 28 and 7 of the Metal Trades (General) Award 
No. 13 of 1965; Clerks (Wholesale and Retail 
Establishments) Award No. 38 of 1947; Shop and 
Warehouse (Wholesale and Retail Establishments) 
State Award No. 32 of 1976 and Commercial 
Travellers and Sales Representatives Award No. 43 
of 1978 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of the Unions listed 
in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Federated Clerks' Union of Australia Industrial Union 

of Workers, WA Branch. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Sales Representatives' and Commercial Travellers' Guild 

of WA, Industrial Union of Workers. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
SHOP AND WAREHOUSE 

(WHOLESALE AND RETAIL ESTABLISHMENTS) 
AWARD No. 32 of 1976. 

COMMERCIAL TRAVELLERS AND SALES 
REPRESENTATIVES AWARD 

No. 43 of 1978. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C663 of 1987. 

Between Email Westinghouse Pty Ltd (Switchgear Sales 
Department), Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch; the 
Shop, Distributive and Allied Employees' 
Association of Western Australia and Sales 
Representatives' and Commercial Travellers' Guild 
of WA, Industrial Union of Workers, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
11, 28 and 7 of the Metal Trades (General) Award 
No. 13 of 1965; Clerks (Wholesale and Retail 
Establishments) Award No. 38 of 1947; Shop and 
Warehouse (Wholesale and Retail Establishments) 
State Award No. 32 of 1976 and Commercial 
Travellers and Sales Representatives Award No. 43 
of 1978 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 
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3. That this Order shall apply to all employees of shall expressly exclude tool allowance, overtime, 
the said Applicant who are covered by the penalty rates, disability allowances, shift 
Agreement subject to this Order and are members allowances, special rates, fares and travelling time 
of, or are eligible to be members of the Unions listed allowances, and any other ancillary payments of a 
in the attached Schedule. like nature. Provided further that this definition 

4. That this Order shall have effect from the sha11 not include production bonuses and other 
beginning of the first pay period commencing on or methods of payment by results which by virtue of 
after the 18th day of September 1987. their basis of calculation already produce the results 

intended by this clause. 
Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Federated Clerks' Union of Australia Industrial Union 

of Workers, WA Branch. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Sales Representatives' and Commercial Travellers' Guild 

of WA, Industrial Union of Workers. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

STEEL FABRICATION INDUSTRY ORDER 
No. €435 of 1987. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C642 of 1987. 

Between ANI Hoskins, Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union 
of Workers, Western Australian Branch; 
Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch and 
Electrical Trades Union of Australia (Western 
Australian Branch), Perth, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 5, 32 
and 19 of the Steel Fabrication Industry Order No. 
C435 of 1987; Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (General) Award No. 
21A of 1977 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

The Construction, Mining and Energy Workers' Union 
of Australia, Western Australian Branch. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

TRANSPORT WORKERS (GENERAL) AWARD 
No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C606 of 1987. 

Between Simsmetal Ltd, Applicant and Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia; Construction, Mining and Energy 
Workers' Union of Australia, Western Australian 
Branch and Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32, 
19 and 7 of the Metal Trades (General) Award No. 
13 of 1965, Engine Drivers (General) Award No. 
21A of 1977 and Transport Workers' (General) 
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Award No. 10 of 1961 respectively shall 
notwithstanding the provisions of those clauses have 
their actual rates of pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L .S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

TRANSPORT WORKERS (GENERAL) AWARD 
No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C596 of 1987. 

Between Westcan, Applicant and Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia; Electrical Trades Union of Australia 
(Western Australian Branch), Perth and Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, 
Respondents. 

Order. 
WHEREAS conferences were held on 18 and 25 
September 1987 to discuss the implementation of 
changes in work practices agreed upon between the 
parties; whereas the parties now agree that those 
practices should be implemented on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle; and 
whereas such changes in work practices have been clearly 
identified and explained in detail and the particulars have 
been recorded in the Commission; now therefore, the 
Commission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986, 
and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 

and 7 of the Metal Trades (General) Award No. 13 
of 1965 and Transport Workers' (General) Award 
No. 10 of 1961 respectively shall notwithstanding 
the provisions of those clauses have their actual 
rates of pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the , 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
Electrical Trades Union of Australia (Western 

Australian Branch), Perth. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C637 of 1987. 

Between Rheem Australia Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 
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2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the attached Schedule. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

ENGINE DRIVERS (SAWMILLS) 1953 AWARD 
No. 23 of 1952. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C643 of 1987. 

Between Bunnings Forest Products Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Construction, 
Mining and Energy Workers' Union of Australia, 
Western Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 5 of the Metal Trades (General) Award No. 13 
of 1965 and Engine Drivers (Sawmills) 1953 Award 
No. 23 of 1952 respectively shall notwithstanding 
the provisions of those clauses have their actual 
rates of pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C526 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers, Industrial Union of 
Workers, Western Australian Branch, Applicant 
and Boral Cyclone Limited, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Respondent who 
are employed in a classification covered by Clause 
32 of the Metal Trades (General) Award No. 13 of 
1965 shall notwithstanding the provisions of that 
clause have their actual rates of pay increased by 
four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Respondent who are covered by the 
Agreement subject to this Order and are members 
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of, or are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C673 of 1987. 

Between Cadbury Schweppes Pty Ltd, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers, Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) 

AWARD No. 38 of 1947. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C679(4) of 1987. 

Between L. & M. Radiator Pty Ltd, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 
Western Australian Branch and Federated Clerks' 
Union of Australia, Industrial Union of Workers, 
Western Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 25 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 32 
and 11 of the Metal Trades (General) Award No. 13 
of 1965 and Clerks (Wholesale and Retail 
Establishments) Award No. 38 of 1947 
respectivelyshall notwithstanding the provisions of 
that clause have their actual rates of pay increased 
by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 25th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Australasian Society of Engineers, Moulders and 

Foundry Workers, Industrial Union of Workers, 
Western Australian Branch. 

Federated Clerks' Union of Australia, Industrial Union 
of Workers, Western Australian Branch. 
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PRINTING (GOVERNMENT PRINTING OFFICE) 
AWARD No. 31 of 1975. 

ENGINEERING (GOVERNMENT PRINTING 
OFFICE) AWARD No. 12 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 

Workers and Others 
and 

The Government Printer 
(Director State Printing Division). 

No. C577 of 1987. 

Various 
Occupations 

Printing (State 
Printing Division) 

COMMISSIONER J.A. NEGUS. 
23rd day of September 1987. 

has allowed for the Parliamentary Debates (Hansard) to 
bypass the phototypesetting system and be produced by a 
laser printer. The estimated cost saving of this item in a 
full year is $408 000 which represents 5.4 per cent of the 
total current salary and wage costs of the State Printing 
Division; whereas an agreement has been reached 
allowing the accumulation of up to five rostered days off 
by employees covered by the Engineering Award thus 
allowing for a more effective response to peak demand 
periods in the work schedule (Document — Exhibit 4); 
now therefore the Commission being satisfied that the 
agreements reached conform with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders — 

1. That the Ordinary Wage of all employees at the 
Government Printing Office who are subject to the 
Printing (Government Printing Office) Award No. 31 of 
1975 shall be increased by two per cent from the first pay 
period commencing on or after the date herein and that 
Clause 10.—Rates of Wages of the said award shall be 
amended in accordance with the following schedule. 

Order. 
WHEREAS a conference was held before the 
Commission on 3 September 1987 and again on 18 
September 1987 and the second session was attended 
by:— 

Mr G. Bucknall representing the Printing and 
Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers. 

Mr A. Gay representing the Printing and Kindred 
Industries Union, Western Australian Branch, 
Industrial Union of Workers Chapel 

Mr J. Van Heyst representing the Printing and 
Kindred Industries Union, Western Australian 
Branch, Industrial Union of Workers Chapel 

Mr K. Peckham representing the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and also the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth. 

Mr T. Ryde representing the Amalgamated Metal 
Workers and Shipwrights Union of Western 
Australia. 

Mr B. Warner representing the Office of 
Industrial Relations. 

Mr W. Benbow representing the Government 
Printer. 

whereas the Commission was advised that a major 
exercise in planning for improvements in productivity by 
means of innovations in the area of restructuring and 
efficiency has been in process for some time and is 
expected to conclude in October 1987. The exercise 
involves working parties representative of all sections of 
the workforce in studies of Technology, Management 
Organisation and Finance, Productivity and Industrial 
Relations and Marketing (Document — Exhibit 1); 
whereas the Respondent employer requested that the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth be joined to this application because all 
negotiations had been on an enterprise level and the 
whole of the workforce of the State Printing Division 
was seen to be contributing to and involved in planning 
for productivity improvements. The Commission has 
agreed that the Others should be joined to the 
application, there being no objection raised by the initial 
applicant; whereas the parties have agreed to improve 
production methods in the pre press area by adopting a 
modified approach to the New Technology Agreement 
of 1983 (Document — Exhibit 2) and have reached an 
Interim Agreement (Document — Exhibit 3) which has 
eased restrictions on the acceptance of data from outside 
sources; whereas the agreed installation of a modem line 

Schedule. 
Clause 10.—Rates of Wages: Delete subclauses (1), 

(2), (3) and (9) and insert in lieu: 

(1) The minimum rates of wages payable to 
workers covered by this Award shall be as 
follows:— 

(la) Printer in Charge — Roland 800 
(a) Machine Compositor 
(b) Printing Machinist (four colour) 
(c) Railway Ticket Printer (present 

occupant only) 
(d) Artist 
(e) Camera Operator, Etcher or 

Retoucher 
(f) Printing Machinist (two colour, 

Perfector or Rotary) 
(g) Operator Pad Making Machine 
(h) Proof Reader or Reviser 
(i) Composing Machine Mechanic 
(j) Hand Compositor 
(k) Small Offset Operator 
(1) Platemaker 
(m) Paper Ruler 
(n) Printing Machinist 
(o) Bookbinder 
(p) Operator of bookbinding or 

envelope making machine 
(q) Guillotine Operator 
(r) Monotype Caster 
(s) Van Driver 
(t) Senior Printing Machine Room 

Assistant 
(u) Stamp Perforator (including 

stamp issue) 
(v) Storeman/Packer 
(w) Printing Machine, or Large 

Folding Machine Assistant 
(x) Rollermaker or Metal Worker 
(y) Fork Lift Driver 
(z) Worker in connection with 

Bookbinding (not being a 
Bookbinder) 

(aa) Copy Holder 
(ab) General Hand or Pallet Truck 

Operator 

per week 
360.00 
339.00 
339.00 

336.30 
331.40 

331.40 

329.40 
329.40 
327.90 
324.00 
324.00 
322.70 
324.00 
324.00 
324.00 
324.00 

324.0) 
324.00 
324.00 
292.0) 

284.20 

284.20 
282.90 

282.90 
282.90 
282.90 

279.10 
279.10 

276.40 
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(2) Leading Hands shall be paid $13.10 per week The rostered day off shall be the first or last 
in addition to the rates prescribed herein for the working day of the week unless another day is 
class of work. agreed between the employer and employee. 

(3) Deputy Foreman or Forewoman shall be paid xrcm to 
$25.30 per week in addition to the rates prescribed (Sgd.) J.A. NEGUS, 
herein for the class of work. [L.S.] Commissioner. 

(9) Operators of visual display terminals, mark 
up personnel and machine operators employed in 
the phototypesetting room of the Government 
Printing Office shall be paid $7.80 per week in 
addition to the rates otherwise prescribed in this 
Award. 

2. That the wages payable to those employees at the 
Government Printing Office who are subject to the 
Engineering (Government Printing Office) Award No. 
12 of 1984 shall be increased by two per cent from the 
first pay period commencing on or after the date herein 
and that Clause 11.—Hours of Duty and the First 
Schedule — Wages of the said Award shall be amended 
in accordance with the following schedule. 

Schedule. 
1. First Schedule — Wages: Delete subclause (1) and 

paragraph (a) of subclause (5) and insert in lieu: 
On Engage- After 1 yr After 2 yrs 

ment of service of service 
(1) Tradesman 367.10 371.90 375.90 

Electrical Tradesman 367.10 371.90 375.90 
General Hand 309.10 312.40 315.70 
Tool and Material Storeman 315.60 318.90 322.30 

(a) Where an employer does not provide a 
tradesman or an apprentice with the tools 
ordinarily required by the tradesman or 
apprentice in the performance of his work 
as a tradesman or as an apprentice the 
employer shall pay a tool allowance of: 

(i) $8.10 per week to such tradesmen, 
or 

(ii) in the case of an apprentice a 
percentage of $8.10 being the 
percentage which appears against 
his year of apprenticeship in Clause 
(4) of this schedule for the purpose 
of such tradesman or apprentice 
supplying and maintaining tools 
ordinarily required in the 
performance of his work as a 
tradesman or apprentice. 

2. Clause 11.—Hours of Duty: Delete subclauses (1) 
and (5) and insert in lieu: 

(1) (a) The provisions of this subclause apply to 
all employees other than those engaged in con- 
tinuous shift work. 

(b) Except as provided elsewhere in this award, 
the ordinary working hours shall be an average of 38 
per week worked on the following basis: 

(i) 76 hours worked over nine days per 
fortnight with the 10th day to be taken as 
an unpaid rostered day off duty; 

(ii) ordinary hours shall be worked within the 
hours of 6.30 a.m. and 6.00 p.m. each day 
with the exclusion of Saturdays and 
Sundays. 

(5) Should it not be possible because of the 
operational requirements of the employer, for an 
employee other than a continuous shift employee to 
take a rostered day off when it falls due as specified 
in this clause, the employee will be re-rostered for 
another day off duty within 10 working days unless 
such other time is agreed between the employer and 
the employee, provided that, where there is agree- 
ment between the employer and the employee the 
employer may allow the employee to accumulate up 
to five rostered days off to be taken in conjunction 
with annual leave. 

SHEET METAL WORKERS AWARD 
No. 10 of 1973. 

SHOP AND WAREHOUSE 
(WHOLESALE AND RETAIL ESTABLISHMENTS) 

AWARD No. 32 of 1976. 
TRANSPORT WORKERS (GENERAL) AWARD 

No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C593 of 1987. 

Between Brownbuilt Metalux Industries, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia; the Shop, Distributive 
and Allied Employees' Association of Western 
Australia and the Transport Workers' Union of 
Australia, Industrial Union of Workers, Western 
Australian Branch, Respondents. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas the 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clauses 6,28 
and 7 of the Sheet Metal Workers Award No. 10 of 
1973; Shop and Warehouse (Wholesale and Retail 
Establishments) Award No. 32 of 1976 and 
Transport Workers (General) Award No. 10 of 1961 
respectively shall notwithstanding the provisions of 
those clauses have their actual rates of pay increased 
by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a . 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the Unions 
listed in the Schedule of this Order. 
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4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.l Chief Commissioner. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 18th day of September 1987. 

Dated at Perth this 7th day of October 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.l Chief Commissioner. 

Schedule. 
Amalgamated Metal Workers and Shipwrights Union of 

Western Australia. 
The Shop, Distributive and Allied Employees' Associa- 

tion of Western Australia. 
Transport Workers' Union of Australia, Industrial 

Union of Workers, Western Australian Branch. 
SUPERANNUATION/WAGE 

FIXING PRINCIPLES 1987 — 

SHEET METAL WORKERS AWARD 
No. 10 of 1973. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C595 of 1987. 

Between T. O'Connor and Sons Pty Ltd, Applicant 
and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Respondent. 

Order. 
WHEREAS a conference was held on 18 September 1987 
to discuss the implementation of changes in work 
practices agreed upon between the parties; whereas both 
parties now agree that those practices should be imple- 
mented on the understanding that the changes made will 
then justify a wage increase under the Restructuring and 
Efficiency Principle; and whereas such changes in work 
practices have been clearly identified and explained in 
detail and the particulars have been recorded in the 
Commission; now therefore, the Commission being 
satisfied that the agreement reached conforms with the 
Restructuring and Efficiency Principle enunciated by the 
Commission in Court Session on 25 March 1987 in 
matter No. 1195 of 1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 6 of 
the Sheet Metal Workers Award No. 10 of 1973 shall 
notwithstanding the provisions of that clause have 
their actual rates of pay increased by four per cent. 

2. That, for the purposes of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the 
Agreement subject to this Order and are members 
of, or are eligible to be members of, the 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch and Others 
and 

Berrivale Orchards Limited. 
No. C480 of 1987. 

Various Occupations Aerated Waters 

COMMISSIONER W.S. COLEMAN. 
Perth 1 st day of September 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 28th day of August 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Berrivale Orchards 

Limited Superannuation Order. 

2.—Scheme. 
The Superannuation Scheme to which contributions 

shall be made on behalf of the employees of Berrivale 
Orchards Limited is Berrivale Superannuation Fund. 

This Scheme complies with the guidelines established 
by the interim Occupational Superannuation 
Commissioner. 

3. —Contributions. 
(1) Permanent Employees: The company shall 

contribute an amount of three per cent, based on 
ordinary time earnings including any over award 
payments, but excluding overtime, to be paid into that 
section of the Berrivale Superannuation Fund which 
covers award employees. 
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(2) Casual Employees: Casual employees shall be paid 
as for permanent employees, but payment of 
contributions are not to commence until 30 days, or part 
days, of employment have been completed. Such 
contributions will be back dated to the date of 
commencement. 

(3) This fund will include immediate vesting and 
preserving to age 55 years of the three per cent for award 
employees. 

4.—Operative Date. 
This order shall operate from 1 July 1987. 

(3) "The fund" means the Bristile, Mittens, 
Whittakers (BMW) Superannuation Fund. 

(4) "Fund Member" means an employee of the 
Company who is a member of the fund. 

(5) "Ordinary time earnings" means the classification 
rate including supplementary or additional payments 
and shift loadings where relevant but excludes overaward 
payments. 

5. —Contributions. 
The Company shaU contribute to the Fund in accor- 

dance with the Fund Trust Deed and Rules three per cent 
of ordinary time earnings per week under the relevant 
award on behalf of each Fund member. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — occupational superannuation. 

Whittakers Ltd 
and 

WA Timber Industry Industrial Union of Workers, 
South-West Land Division and Others. 

No. C534 of 1987. 

Various Timber 

COMMISSIONER O.K. SALMON. 
2nd day of September 1987. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of Bunning 
Ltd, Mr M. Loader on behalf of the West Australian 
Timber Industry Industrial Union of Workers, South- 
West Land Division, and Mr A. A'Vard on behalf of the 
United Timber Yards, Sawmills and Woodworkers 
Employees' Union of Western Australia, WA Branch 
and Mr T. Bickford on behalf of the Australasian Society 
of Engineers, Moulders and Foundry Workers Industrial 
Union of Workers, Western Australian Branch (and by 
consent) the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 1195 of 1986 have been complied with, 
hereby makes the following order in the terms of the 
attached Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Bristile, Mittens, 

Whittakers (BMW) Occupational Superannuation 
Order. 

2.—Application. 
This Order shall apply to the parties to this order and 

the employees of the Company to whom the relevant 
awards apply. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 2 September 1987. 

4.—Definitions. 
(1) "Relevant awards" means the Timber Workers' 

Award No. 36 of 1950, the Timberyard Workers' Award 
No. 11 of 1951, and the Metal Trades (General) Award 
No. 13 of 1965 or any award or awards issued which 
replace such award or awards. 

(2) "Company" means Whittakers Ltd. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — occupational superannuation. 

Bunning Ltd 
and 

WA Timber Industry Industrial Union of Workers, 
South-West Land Division and Others. 

No. C472 of 1987. 

Various Timber 

COMMISSIONER O.K. SALMON. 
2nd day of September 1987. 

Order. 
HAVING heard Mr S.J. Kenner on behalf of Bunning 
Ltd, Mr M. Loader on behalf of the West Australian 
Timber Industry Industrial Union of Workers, South- 
West Land Division, and Mr A. A'Vard on behalf of the 
United Timber Yards, Sawmills and Woodworkers 
Employees' Union of WA, and Mr T. Daly on behalf of 
the United Furniture Trades Industrial Union of 
Workers WA, and Mr B. Harwood on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, and Mr T. Bickford on behalf of the 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, Western 
Australian Branch, and Ms B. Love on behalf of the 
Construction, Mining and Energy Workers' Union of 
Australia — Western Australian Branch on behalf of the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 having satisfied 
itself that the requirements in the Reasons for Decision in 
the Commission in Court Session in No. 1195 of 1986 
have been complied with, hereby makes the following 
order in the terms of the attached Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commission. 

Schedule. 

This Order shall be known as the Bunning Ltd 
Occupational Superannuation Order. 

2.—Application. 
This Order shall apply to the parties to this order and 

the employees of the Company to whom the relevant 
awards apply. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 1 January 1988. 
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4.—Definitions. 
(1) "Relevant awards" means the Timber Workers' 

Award No. 36 of 1950, the Timberyard Workers' Award 
No. 11 of 1951, the Furniture Trades Industry Award 
No. A6 of 1984, the Metal Trades (General) Award No. 
13 of 1965, the Building Trades Award No. 31 of 1966 or 
any award or awards issued which replace such award or 
awards. 

(2) "Company" means Bunning Ltd and subsidiary 
companies. 

(3) "The fund" means Westscheme. 
(4) "Fund member" means an employee of the 

company who is a member of the fund. 
(5) "Ordinary time earnings" means the classification 

rate including supplementary or special payments and 
shift loadings where relevant but excludes overaward 
payments. 

5. —Contributions. 
The Company shall contribute to the Fund in accor- 

dance with the Fund Trust Deed and Rules three per cent 
of the ordinary time earnings per week under the relevant 
award on behalf of each Fund member. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and MisceOaneous, 

WA Branch and Others 
and 

Cadbury Schweppes Pty Ltd. 
No. C479 of 1987. 

V arious Occupations Aerated W aters 

COMMISSIONER W.S. COLEMAN. 
Perth 1 st day of September 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 28th day of August 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Cadbury Schweppes 

Pty Ltd — Drinks Division Superannuation Order. 

2.—Scheme. 
The Superannuation Scheme to which contributions 

shall be made on behalf of the employees of Cadbury 
Schweppes Pty Ltd — Drinks Division is the Cadbury 
Schweppes Super Money Plan. 

This is a Superannuation Scheme established to accept 
the three per cent productivity payments and complies 
with all of the guidlines established by the interim 

Occupational Superannuation Commissioner in relation 
to vesting of contributions, preservation of benefits until 
genuine retirement, and employee representation as 
trustees. 

3.—Definitions. 
(1) "Employee" means an employee of Cadbury 

Schweppes Pty Ltd — Drinks Division, but shall exclude 
casual employees engaged at hourly rates unless such 
employee has been actively employed by Cadbury 
Schweppes Pty Ltd — Drinks Division, for an aggregate 
of 30 days (whether made up of full or part-time days) 
during any 12 months' period. 

(2) "Ordinary time earnings" means the ordinary 
periodic wages and or other remuneration paid by the 
employer to the employee each week including shift 
penalties and leading hand allowances, and in respect of 
casual employees shall include any casual loading 
prescribed by the Aerated Waters and Cordial Manu- 
facturing Industry Award as varied from time to time but 
not including any bonuses, commission, payments for 
overtime or any other extraordinary payments, 
remuneration or allowances. 

4.—Contributions. 
(1) In respect of each qualified employee, Cadbury 

Schweppes Pty Ltd — Drinks Division will contribute an 
amount equal to three per cent of the ordinary time 
earning of each such employee. 

(2) Notwithstanding the provisions of this subclause, 
this order shall not impose any obligation or liability on 
Cadbury Schweppes Pty Ltd — Drinks Division to 
contribute to more than one scheme in respect of each 
employee. 

5.—Date of Operation. 
This order shall operate from the start of the first pay 

period which commences on or after 1 July 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Boans, a division of Myer Stores Limited. 

No. C666 of 1987. 

COMMISSIONER S.A. KENNEDY. 
22nd day of September 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 22 September 1987; and whereas the parties 
have met and conferred and have arrived at agreement on 
the matters in dispute, and have now therefore requested 
the Commission to issue an order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1831 

Schedule. 

1.—Title. 
This Order shall be known as the Federated Clerks' 

Union and Boans Distribution Centre Superannuation 
Order. 

2.—Parties. 
This Order shall apply to the parties to this Order — 

being the Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch and Boans, a 
division of Myer Stores Ltd, (Incorporated in Victoria) 
— in respect of those employees of Boans employed in its 
Distribution Centre to whom the Clerks' (Wholesale and 
Retail Establishments) Award No. 38 of 1947 as 
amended applies. 

3.—Payment. 
(1) The company shall pay a weekly contribution 

calculated in accordance with Clause 7 of this Order for 
each eligible full-time employee. The first payment of 
$5.54 shall accrue one month after the Order has been 
ratified by the Western Australian Industrial Relations 
Commission and payments at this rate shall continue for 
a period of six months. 

Thereafter increased payments shall be made at the 
full rate as derived in accordance with Clause 7 of this 
Order. 

(2) Contributions for part-time employees shall be 
paid in accordance with subclause (1) of this clause on 
the basis of one payment at the full-time contribution 
rate for each 38 ordinary hours worked. 

(3) All full-time and part-time employees with six 
months' service prior to the date of ratification shall be 
eligible for these conditions. Other full-time employees 
upon attaining six months' service shall become eligible 
back-dated to their date of commencement but not 
earlier than the date of ratification. 

(4) The contribution for junior employees shall be a 
pro rata percentage of the adult rate in the proportion 
that junior rates bear to senior rates. 

(5) Contributions for all eligible employees shall be 
made monthly. Contributions for part-time employees 
being made on a pro rata basis. 

4.—Double Counting. 
It is agreed by the parties that there will be no double 

counting with respect to community movements in the 
area of the three per cent superannuation Order. 

5.—Fund. 
Eligible employees shall have the right to choose in 

respect of this Order between the Clerical, 
Administrative and Retail Employees Superannuation 
Plan established by the Shop , Distributive and Allied 
Employees' Association and the Federated Clerks' 
Union of Australia or an approved company 
superannuation plan. 

"Approved" means approved by the Occupational 
Superannuation Commission. 

6.—Term of Order. 
This order shall commence in operation from the first 

pay period on or after 1 October 1987 and shall remain in 
force for a period of two years. 

7. —Contributions. 
(1) The amount of $11.08 is based on the agreement 

reached between Boans and the Shop, Distributive and 
Allied Employees' Association which was ratified by the 
Western Australian Industrial Relations Commission on 
1 April 1987 in matter No. 86 of 1986. 

(2) The contribution rate of $ 11.08 will be maintained 
until such time as it represents less than three per cent of 
the average clerical wage at which time it will be adjusted 
accordingly. 

(3) In the event of any review of the contribution rate 
resulting in a reduction of the superannuation payment 
derived from the application of the new formula, the 
company shall not reduce the superannuation payment 
derived from the application of the old formula, instead 
the superannuation payment will be held constant until 
the new formula produces a superior payment. 

8.—Disputes Settlement. 
In the event of any disputes arising from this 

agreement the matter shall be referred to the Western 
Australian Industrial Relations Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — superannuation. 

The Shop, Distributive and Allied Employees' 
Association of Western Australia 

and 
Independent Wool Dumpers Pty Ltd. 

No. C575 of 1987. 

Storepersons Wool 

COMMISSIONER O.K. SALMON. 
15th day of September 1987. 

Order. 
HAVING heard Mr T.M. Bishop on behalf of the appli- 
cant and Mr F. Merry on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 1195 of 1986 have been complied with, 
hereby makes an order in the terms of the attached 
Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commission. 

Schedule. 

This order shall be known as the Indenpendent Wool 
Dumpers Pty Ltd Superannuation Order. 

2.—Parties. 
This order shall be binding on the Shop, Distributive 

and Allied Employees' Association of Western 
Australia, Independent Wool Dumpers Pty Ltd and all 
award employees of the company. 

3.—Payment. 
The company shall pay a contribution of $11.80 per 

week for each eligible employee. Such contribution shall 
be reviewed annually. 

Eligible employees shall mean full-time, seasonal and 
casual workers. 

4.—Fund. 
All employees shall be offered a choice between the 

Westscheme and the Labor Union Co-operative 
Retirement Fund established by the Federated Storemen 
and Packers Union of Australia. 

5.—Payment. 
This agreement shall operate from 12 August 1987. 



1832 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Leslie Salt Co 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C450 of 1987. 

COMMISSIONER J.F. GREGOR. 
30th day of July 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 30 July 1987; and whereas the parties have met 
and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an Order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commission. 

Schedule. 

1.—Title. 
This Order shall be known as the Leslie Salt Co 

Occupational Superannuation Order. 

2.—Application. 
This order shall apply to parties to this order and 

employees of the Company to whom the relevant award 
applies. 

3.—Date of Operation. 
This order shall operate from the beginning of the first 

pay period commencing on or after 18 October 1987. 

4.—Definitions. 
(1) "Relevant Award" means the Leslie Salt Co 

Award — 1982 or any award issued that replaces that 
award. 

(2) "Company" means Leslie Salt Co. 
(3) "The fund" means the Leslie Salt Co Award 

Superannuation Fund. 
(4) "Fund member" means employee of the company 

who is a member of the fund. 

5.—Contributions. 
The company shall contribute to the Fund in 

accordance with its Trust Deed and Rules $12.00 per 
week on behalf of each Fund member. 

COMMISSIONER S.A. KENNEDY. 
24th day of September 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 22 September 1987; and whereas the parties 
have met and conferred and have arrived at agreement on 
the matters in dispute, and have now therefore requested 
the Commission to issue an order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following order in the terms of the attached Schedule. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

This order shall be known as the Meadow Lea Foods, a 
division of Goodman Fielder Foods Ltd Superannuation 
Order. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Area and Scope. 
5. Contributions. 
6. Increase in Contributions. 
7. The Fund. 
8. Voluntary Contributions. 
9. Eligibility for Company Superannuation. 
10. Settlement of Disputes. 
11. Term. 

3.—Definitions. 
In this order: 

(a) the "employer" means Meadow Lea Foods, a 
division of Goodman Fielder Foods Ltd, and/or its sub- 
sidiaries who are bound by the "award"; 

(b) the "employee" shall mean any person employed 
in the classifications as described in the "award"; 

(c) the "award" shall mean the Grocery and Match 
Manufacturing Award No. 11 of 1971. 

(d) the "fund" shall mean a superannuation fund 
approved by the Occupational Superannuation 
Commission. 

4.—Area and Scope. 
This order shall be binding on the Food Preservers' 

Union of Western Australia Industrial Union of Workers 
and Meadow Lea Foods, a division of Goodman Fielder 
Foods Ltd, in respect of employees as described in Clause 
3.—Definitions of this order. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Food Preservers Union of Western Australia, 
Union of Workers 

and 
Meadow Lea Foods, 

a division of Goodman Fielder Foods Ltd. 
No. C657 of 1987. 

Various Food and 
Beverages 

5. —Contributions. 
(a) The employer shall, in respect to each employee 

bound by this order, pay a contribution of not less than 
three per cent of ordinary time earnings as prescribed by 
the award, to the amount of such 3.—Definitions of this 
order. 

(b) Contributions for part-time and casual employees 
shall be paid in accordance with subclause (a) of this 
clause, in proportion that the hours regularly worked 
each week bears to 38 hours. 

(c) In the case of casual employees, a period of four 
calendar weeks from the date of their engagement shall 
be worked in order to qualify for contributions made 
under this order. Upon completion of the qualifying 
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period under this subclause the amount of eligible 
contributions shall be back dated to the commencement 
of their employment. 

6.—Increases in Contributions. 
If at any time, after the commencement of this order, 

the employer becomes bound by legislation to contribute 
to a superannuation fund in respect of an employee, then 
such amount shall be reduced by the amount to which the 
employer is liable to contribute under this order. 

7.—The Fund. 
The Fund to which contributions are credited on 

behalf of employees shall be Concept One — Super- 
annuation Plan fund or such other fund as determined 
by the employee. 

The Employer shall provide such facilities as is 
appropriate, to ensure that all employees are adequately 
informed of the provisions of the Superannuation Funds 
available. 

8.—Voluntary Contributions. 
Where the employee elects to make additional 

voluntary contributions to the fund by way of wage 
deductions the employer shall facilitate such deductions 
in accordance with the employees' directions and the 
rules of the fund. 

9.—Eligibility for Company Superannuation. 
The contributions made under this order shall in no 

way affect the employees fight of eligibility to belong to 
the existing company Superannuation scheme. 

10.—Settlement of Disputes. 
Any disputes arising from this order that cannot be 

resolved by the parties shall be referred to the West 
Australian Industrial Relations Commission. 

Schedule. 

1.—Title. 
This Order shall be known as the Mildura Fruit Juices 

Pty Ltd Superannuation Order. 

2.—Scheme. 
The Superannuation Scheme to which contributions 

shall be made on behalf of the employees of Mildura 
Fruit Juices Pty Ltd is Westscheme. 

This Scheme complies with the guidelines established 
by the interim Occupational Superannuation 
Commissioner. 

3. —Contributions. 
(1) Permanent Employees: The company shall 

contribute an amount of three per cent, based on 
ordinary time earnings including any over award 
payments, but excluding overtime, to be paid into the 
superannuation fund Westscheme which covers award 
employees. 

(2) Casual Employees: Casual employees shall be paid 
as for permanent employees, but payment of 
contributions are not to commence until 30 days, or part 
days, of employment have been completed. Such 
contributions will be back dated to the date of 
commencement. 

(3) This fund will include immediate vesting and 
preserving to age 55 years of the three per cent for award 
employees. 

4.—Operative Date. 
This order shall operate from 1 July 1987. 

11.—Term. 
The term of this order shall be for a period of two years 

from the first pay period commencing on or after the 1 
October 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Mildura Fruit Juices. 
No. C481 of 1987. 

COMMISSIONER W.S. COLEMAN. 
1st day of September 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 28th day of August 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 (8) (a). 

Peters (WA) Limited 
and 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch. 
No. C528 of 1987. 

Various Food and Beverages 
Occupations Industry 

COMMISSIONER J.A. NEGUS. 
31st day of August 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between representatives of 
the aforesaid parties on 19 August 1987; and whereas an 
agreement was reached between the abovenamed parties 
at the said conference; now therefore, pursuant to the 
powers conferred on me under section 44 (8) (a) of the 
Industrial Relations Act 1979 and other powers therein, I 
hereby make the following order in the terms of the 
attached Schedule. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as Peters (WA) Limited 

Superannuation Order. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

2.—Parties. 
This Order shall apply to the unions listed below and 

to the employees of Peters (WA) Limited. 
» The Federated Miscellaneous Workers' Union of 

Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

• The Construction, Mining and Energy Workers' 
Union of Australia, WA Branch. 

• Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

• Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch. 

• Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

• Food Preservers' Union of Western Australia Union 
of Workers. 

• The Shop, Distributive and Allied Employees'. 
Association of Western Australia. 

• The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch. 

3.—Term. 
This Order shall remain in force for a period of two 

years from the date of ratification by the WA Industrial 
Relations Commission. 

4.—Employees in the Current Fund. 
Employees who are members of the present Peters 

(WA) Group Superannuation Fund will be given the 
opportunity of continuing their membership of that 
improved fund in lieu of receiving the three per cent or 
they may transfer their benefits in that Fund prior to 
improvements into the new Peters (WA) Accumulation 
Superannuation Fund, or a fund agreed between the 
company and unions. 

New scheme contributions for members of the present 
fund who transfer to a new fund are as follows:— 

(a) A company contribution of $12.00 per week, 
and 

(b) Present current weekly contributions of three 
per cent of the award rate registered with the 
current fund at 1 November 1986 (This now 
remains fixed), and 

(c) A company contribution matching present 
current weekly contribution of three per cent of 
the award wage registered with the current fund 
at 1 November 1986 as set in (b) above. 

(d) Members may, at any time, cease to contribute 
current contribution of three per cent of the 
award wage [set out in (b) above] but in so 
doing the matching company contribution [set 
out in (c) above] will also cease. 

5.—Employees Not in Current Fund. 
All award employees who are not members of the 

present Peters (WA) Group Superannuation Fund, and 
who have been employed by the company for at least 
three months, will be invited to join the new Peters (WA) 
Accumulation Superannuation Fund or a fund agreed 
between the company and unions. 
Contributions. 

Company contribution of $12.00 per week will be 
made for full-time employees with a pro rata entitlement 
for part-time and casual employees in the same 
proportion as their usual weekly hours bears to 38 hours. 

6.—Fund. 
Employer contribution will be paid into the fund of 

the employees choosing, provided there at least 20 
employees who wish to be a member of that fund. 

67 W.A.I.G. 

7.—Review of Contributions. 
The rate of employer contributions (currently $12.00 

per week) will be reviewed annually (to apply from 1 
July) to reflect movements in award rates. 

8.—Operative Date. 
This agreement shall operate from 1 July 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

Dowell Aluminium Windows (WA). 
No. C517 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26th day of August 1987. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

[Dowell Aluminium Windows (WA)] Order No. C517 of 
1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(a) In this Order "the Company" shall mean 

DowellAluminium Windows (WA). 
(b) In this Order "the Scheme" shall mean the 

Westscheme. 

4. —Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Scheme, contributions at the rate of three per cent of 
each employee's ordinary hourly rates. 

5.—Area, Incidence and Duration. 
(a) This Order shall apply to all employees of the 

Company in Western Australia who are members of, or 
are eligible to be members of, the Australasian Society of 
Engineers, Moulders and Foundry Workers' Industrial 
Union of Workers. 

(b) This Order shall operate as from the beginning of 
the first pay period commencing on or after 1 July 1988 
and shall remain in force for a period of two years. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

F. Baguley and Company 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

No. C453 of 1987. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

Metalworkers Construction 
Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
20th day of July 1987. 

Order. 
HAVING heard Mr L. Girdlestone on behalf of the 
applicant and Mr K. Peckham and Mr J. Long on behalf 
of the respondent, the Commission, pursuant to the 
powers conferred on it by the Industrial Relations Act 
1979, having satisfied itself that the requirements in the 
Reasons for Decision of the Commission in Court 
Session in matter No. 1195 of 1986 have been complied 
with, hereby makes an order in the terms of the attached 
schedule. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Goldsworthy Mining Limited 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others. 

No. C484 of 1987. 

COMMISSIONER J.F. GREGOR. 
6th day of October 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 23 September 1987; and whereas the parties 
have met and conferred and have arrived at agreement on 
the matters in dispute, and have now therefore requested 
the Commission to issue an Order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following Order in the terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commission. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation (F. 

Baguley Co) Order 1987. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

(Goldsworthy Mining Limited) Order No. C484 of 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area, Incidence and Duration. 
6. Fund. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Date of Operation. 
4. Definitions. 
5. Contributions. 
6. Area and Incidence. 

3.—Definitions. 
(a) In this Order "the Company" shall mean F. 

Baguley and Co. 
(b) In this Order the "Fund" shall mean the West 

Scheme Superannuation Fund or the MLC 
Superannuation Fund. 

4. —Contributions. 
(a) The Company shall, on behalf of its employees, 

pay to the Trustees of either Fund, contributions of $6.00 
per week from 1 July 1987 and a further $6.00 from 1 
January 1988. Provided that in the case of Apprentices 
half the above contributions shall apply. 

(b) Provided however that the Company shall not be 
required to contribute on behalf of an employee who is 
absent from his or her work on leave without pay. 

5.—Area, Incidence and Duration. 
(a) This Order shall apply to all employees of F. 

Baguley and Company covered by the Metal Trades 
(General) Award No. 13 of 1965 as amended. 

(b) This Order shall operate as from the beginning of 
the first pay period commencing on or after 1 July 1987 
and shall remain in force for a period of two years. 

6.Superannuation Fund. 
Each employee covered by the terms of this Order shall 

be given the option of choosing to which Fund the 
Company's superannuation contributions will be paid. 

3.—Date of Operation. 
This Order shall operate from the first pay period 

commencing on or after the 22nd day of July 1987. 

4.—Definitions. 
(1) In this Order "The Company" shall mean 

Goldsworthy Mining Limited. 
(2) In this Order "The Provident Fund" shall mean 

GML Wage Employees' Provident Fund Pty Limited. 
(3) In this Order "The Award" shall mean the Iron 

Ore Production and Processing (Goldsworthy Mining 
Limited) Award 1981, as amended No. 43 of 1981. 

5. —Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Provident Fund, contributions in respect of each 
employee, at the rate of three per cent of the individuals 
Award Rate prescribed in subclauses 2(a), 2(b), 2(c), 2(d) 
and 2(e) of Clause 30.—Wages, the respective individuals 
weekly service pay rate prescribed by Clause 27.—Service 
Payments and where appropriate, the shift allowance, 
for ordinary hours so worked, prescribed in subclause 
6(a) of Clause 13.—Shift Work. 

6.—Area and Incidence. 
This Order shall apply to all employees of the 

Company, who are employed in any classification 
contained in the Award. 
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Annexure A. 
1. The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
2. Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
3. Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, Western 
Australian Branch. 

4. Building Trades Association of Unions of Western 
Australia (Association of Workers). 

5. Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

6. The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

7. Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Australian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

Lidco Distributors (WA) Pty Ltd. 
No. C518 of 1987. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
26th day of August 1987. 

Order. 
WHEREAS a conference was held in Perth on the 10th 
day of August 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commission. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation 

[Lidco Distributors (WA) Pty Ltd] Order No. C518 of 
1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions and Dates of Operation. 
5. Area, Incidence and Duration. 

3.—Definitions. 
(a) In this Order "the Company" shall mean Lidco 

Distributors (WA) Pty Ltd. 
(b) In this Order "the Scheme" shall mean the 

Westscheme. 

4.—Contributions and Dates of Operation. 
The Company shall, subject to Clause 5 hereof, pay to 

the Scheme, contributions at the rate of 1.5 per cent of 
each employees' ordinary hourly rates from the 
beginning of the first pay period commencing on or after 
1 January 1988 and the contribution to the Scheme in 

respect to each employee will be increased by a further 
1.5 per cent from the beginning of the first pay period 
commencing on or after 1 July 1988. 

5.—Area, Incidence and Duration. 
(a) This Order shall apply to all employees of the 

Company in Western Australia who are members of, or 
are eligible to be members of, the Australasian Society of 
Engineers, Moulders and Foundry Workers' Industrial 
Union of Workers. 

(b) This Order shall operate as from the beginning of 
the first pay period commencing on or after 1 January 
1988 and shall remain in force for a period of two years. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute re superannuation. 

Mt Newman Mining Co Pty Limited 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others. 

No. C494 of 1987. 

V arious Mining Mining — Iron 
Classifications 

COMMISSIONER J.F. GREGOR. 
20th day of August 1987. 

Order. 
WHEREAS pursuant to section 44 of the Industrial 
Relations Act 1979,1, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
presided over a conference between the abovementioned 
parties on 20 August 1987; and whereas the parties have 
met and conferred and have arrived at agreement on the 
matters in dispute, and have now therefore requested the 
Commission to issue an Order in the terms of the 
agreement; now therefore, pursuant to the powers 
contained in section 44 (8) (a) of the said Act and other 
powers therein, the Commission hereby makes the 
following Order in the terms of the attached Schedule. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Superannuation (Mt 

Newman Mining Co Pty Limited) Order No. C494 of 
1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Definitions. 
4. Contributions. 
5. Area and Incidence. 

3.—Definitions. 
(1) In this Order "The Company" shall mean Mt 

Newman Mining Co Pty Limited. 
(2) In this Order "The Provident Fund" shall mean 

Mt Newman Employees' Provident Fund. 
(3) In this Order "The Award" shall mean the Iron 

Ore Production and Processing (Mt Newman Mining Co 
Pty Limited) Award No. A29 of 1984. 
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4.—Contributions. 
The Company shall, subject to Clause 5 hereof, pay to 

the Provident Fund, contributions in respect of each 
employee, at the rate of three per cent of average 
classification rate, average shift allowance and average 
service pay. The level of contributions will be reviewed in 
January and July each year. 

5.—Area and Incidence. 
This Order shall apply to all employees of the 

Company who are members of unions respondent to the 
award and who are employed in any classification 
contained in the Award. 

Annexure A. 
1. The Australian Workers' Union, West Australian 

Branch, Industrial Union of Workers. 
2. Amalgamated Metal Workers and Shipwrights 

Union of Western Australia. 
3. Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, Western 
Australian Branch. 

4. Building Trades Association of Unions of Western 
Australia (Association of Workers). 

5. Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

6. The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

7. Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Federated Miscellaneous Workers Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch and Others 
and 

Weaver and Lock Pty Ltd. 
No. C477 of 1987. 

Various Occupations Aerated Waters 

COMMISSIONER W.S. COLEMAN. 
Perth 1st day of September 1987. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 28th day of August 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Schedule "A". 

1.—Title. 
This order shall be known as the Weaver and Lock Pty 

Ltd Superannuation Order. 

2.—Scheme. 
The Superannuation Scheme to which contributions 

shall be made on behalf of the employees of Weaver and 
Lock Pty Ltd is the Weaver and Lock Production 
Superannuation Fund. 

This Scheme complies with the guidelines established 
by the interim Occupational Superannuation 
Commissioner. 

3.—Contributions. 
(1) Permanent Employees: The company shall 

contribute an amount of three per cent to be paid into 
that section of the Weaver and Lock Productivity 
Superannuation Fund which covers award employees. 

(2) Casual Employees: Casual employees shall be paid 
as for permanent employees, but payment of 
contributions are not to commence until 30 days, or part 
days, of employment have been completed. Such 
contributions will be back dated to the date of 
commencement. 

(3) This fund will include immediate vesting and 
preserving to age 55 years of the three per cent for award 
employees. 

4.—Operative Date. 
This order shall operate from 1 July 1987. 

Schedule "B". 
Schedule of Applicants. 

• The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch. 

• Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch. 

• The Operative Painters' and Decorators' Union of 
Australia, West Australian Branch, Union of 
Workers. 

• The Construction, Mining and Energy Workers' 
Union of Australia — Western Australian Branch. 

• Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

• Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth. 

• Amalgamated Metal Workers and Shipwrights 
Union of Western Australia. 

• Sales Representatives and Commercial Travellers' 
Guild of WA Industrial Union of Workers. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C487 of 1987. 

Between Printing and Kindred Industries Union, 
Western Australian Branch, Industrial Union of 
Workers, Applicant and Western Mail Pty Ltd and 
Bell Group Press Pty Ltd, Respondents. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on 7 August 1987; and whereas representatives of 
the parties have met and conferred and have arrived at 
agreement on the matters in dispute and have therefore 
requested the Commission to issue an order in the terms 
of that agreement; now therefore, pursuant to the 
powers conferred on me under section 44 (8) (a) of the 
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Industrial Relations Act 1979 and other powers therein, I 
hereby make the following order in the terms of the 
attached schedule. 

Dated at Perth this 11th day of August 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Western Mail 
Superannuation Order. 

2.—Parties. 
This Order shall apply to the Printing and Kindred 

Industries Union Western Australian Branch, and 
employees of Bell Group Press Pty Ltd and Western Mail 
Pty Ltd employed under the Printing (Western Mail) 
Award. 

3.—Term. 
This Order shall remain in force for a period of two 

years from the date of ratification by the WA Industrial 
Relations Commission. 

4.—Employer Contributions. 
The employers shall contribute in accordance with the 

terms of Schedule P of the Trust Deed of the Bell Group 
Superannuation Fund. 

5.—Existing Employees. 
Employees for whom service commenced on or before 

the date of this Order will be entitled to have the 
employer contributions mentioned in 4.—Employer 
Contributions above paid into the Fund on their behalf 
from the later of the date of commencement of their 
employment or the first pay period after 1 January 1987. 

6.—Qualifying Period. 
New employees commencing after the date of this 

Order will be required to perform four weeks' service 
before becoming entitled to receive the employer contri- 
butions mentioned in 4.—Employer Contributions 
above. Once new employees have completed the four 
week qualifying period, they shall be eligible to have 
contributions to the Fund paid on their behalf from the 
date of their employment. 

7.—Fund. 
Employer contributions will be paid into the Bell 

Group Superannuation Fund. 

AWARDS/AGREEMENTS — 
Application for variation of — 

no variation resulting — 

CEMENT WORKERS' AWARD 
No. 10 of 1967. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

67 W.A.I.G. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Cockburn Cement Limited/Swan Portland Cement 

Limited and Others. 
No. 139 of 1987 and No. 496 of 1987. 

CEMENT WORKERS' AWARD. 
No. 10 of 1967. 

Various Cement and 
Concrete Products 

COMMISSIONER O.K. SALMON. 
25th day of August 1987. 

Award variation — Cement Workers' Award — appli- 
cant claiming award to contain classifications of 
storemen, bulker baggers, bulk loaders, drivers of 
mobile plant, tractor drivers — Constitutional 
Coverage of other unions over these classifications 
challenged by applicant union — claim that 
efficiency would improve following award variation 
— objections raised by intervening unions — 
meaning of tool and material storeman found — 
applicant union has no constitutional coverage over 
remaining classifications — award variation 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: These are two applications 
joined for reasons discussed at the opening of pro- 
ceedings on 24 June 1987 and those reasons need not be 
repeated here. The Australian Workers' Union (AWU) 
seeks an order to vary the Cement Workers' Award No. 
10 of 1967 by including in its Wages clause certain 
classifications of employees employed by Cockburn 
Cement Pty Ltd (the respondent) at the cement and lime 
producing works in Russell Road, South Coogee. 

The claim involves employees who are members of the 
Amalgamated Metal Workers and Shipwrights' Union 
(AMWSU), the Transport Workers' Union (TWU) and 
the Construction and Mining Employees' Union 
(CMEU). Each of these unions strongly objects to the 
AWU's proposals and asks that they be dismissed. 
Whereas the AWU says that the claims are justified on 
the grounds that none of these objecting unions has 
constitutional coverage for the classifications of 
employees listed in the application and also because the 
respondent's production efficiency is likely to be 
enhanced if the claim is granted, the objecting unions say 
that it is the AWU that is without constitutional coverage 
and that in any event the claim of the AWU is without 
substantial merit. 

The respondent neither supports nor opposes the 
claims made by the AWU. However, it has voiced its 
fears of future demarcation problems having the 
potential to seriously disrupt efforts to obtain optimum 
production results. The difficulty for the respondent is 
the emergence of a third cement producer in Western 
Australia. The new producer imports clinker for the 
cement manufacturing process directly from Hong 
Kong, thus obtaining a manufacturing cost advantage 
over the respondent. 

It is not my intention to go any further into con- 
sidering the respondent's economic difficulties here. 
However, for the record, I observe that the cement 
manufacturing industry is part of my general assignment 
as a member of the Commission and that in the past nine 
months or so I have had regular dealings with the 
respondent and the unions involved with these pro- 
ceedings in connection with troublesome issues having 
their locus in changes due to economic developments. 
Much of the evidence presented in these proceedings 
deals with issues known to me through recent experience. 
While I am not to use my knowledge of relevant events as 
a substitute for evidence of the required kind, it is open 
to me to use my knowledge to interpret the evidence that 
has been placed before me and I have done so in reaching 
my conclusions in this case. 
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I will deal first of all with that part of the claim 
concerning the inclusion of storemen in the Wages 
Clause of the Cement Workers' Award. The arguments 
in this respect deal with storemen employed in the store 
that I will refer to as the large store; the other store in 
point being the annexe to the engineering trades' 
workshop. The AMWSU claims that storemen employed 
in the large store are, in fact, tool and material storemen, 
a classification of storemen specified in the Metal Trades 
(General) Award. 

It is a fact that the AMWSU does not have 
constitutional coverage for storemen of any kind. 
However, Ms Leslie said that she had been advised of a 
likelihood that the Amalgamated Engineering Union, a 
union registered under the Industrial Arbitration Act 
1912-41 had constitutional coverage for tool and 
material storemen; and she suggested that if this was so, 
it would also be the case that the AWU could not enrol 
storemen as members. Her reasoning was based on the 
first proviso contained in the AWU constitution rule. 
Under this proviso, no person who, at the date of 
registration of the AWU, is eligible for membership of 
that union if eligible to be a member of any other union 
registered under the Industrial Arbitration Act 1912-41. 
A union known as the Amalgamated Society of 
Engineers Industrial Union of Workers was registered on 
20 February 1912. The name of this union was changed 
to the Amalgamated Engineering Union of Workers by 
order of the president of the Court of Arbitration dated 
20 October 1926. The registration of this union was 
cancelled on 27 March 1952. I learn from the file that 
changes were made to this union's constitutional rule in 
1938 and in 1944 and no further changes were made to 
the rule by 1952 when this union's registration was 
cancelled. It is plain that storemen of any kind were never 
eligible for membership of the Amalgamated 
Engineering Union at the time the AWU was registered 
as a union and Ms Leslie's suggestion is unfounded. 

It did occur to me, however, that if the AWU was not 
able to enrol storemen because of the proviso I have 
mentioned, such a state of affairs would most likely be 
because of the registration of the predecessor of the 
Shop, Distributors and Allied Employees' Association of 
Western Australia. That union was the Shop Assistants' 
and Warehouse Employees' Union. However, a 
constitutional development concerning the AWU in 1953 
seems to rule out this possibility also (33 WAIG 446). I 
reproduce a passage from the decision of Jackson J. at 
page 447: 

The third objector was the Shop Assistants' and 
Warehouse Employees' Union which claimed that 
paragraphs (s) and (t) of the proposed constitution 
which relate respectively to refining of oil, and iron 
and steel rolling, should be limited so as to exclude 
storemen, packers and despatch hands. A con- 
sideration of the constitution of this objector 
discloses, in my view, that on its true construction 
that constitution is limited to wholesale and retail 
establishments and does not extend to the manu- 
facturing and commercial industries contemplated 
by paragraphs (s) and (t). I am therefore not pre- 
pared to uphold this objection. 

The industries referred to in paragraphs (s) and (t) of 
the AWU constitution rule remain the oil — extracting, 
treating, processing, etc — and iron and steel rolling, 
respectively. It seems plain enough that by 1953 the right 
of the AWU to enrol storemen employed in 
manufacturing industries was put beyond doubt and it 
follows that the same right applies in respect of the 
cement manufacturing industry specified in paragraph (i) 
of the constitution rule. 

The respondent in these proceedings is a respondent to 
the Metal Trades (General) Award 1965. That award 
contains the classification of tool and material storeman 
and it is the contention of the AMWSU that the Metal 
Trades Award binds the respondent with respect to all of 
its storemen, because they are in fact tool and material 
storemen. There is no definition of tool and material 

storemen in the State Metal Trades Award and it was 
suggested that some assistance may be obtained from 
considering the definition of tool and/or material 
storemen in the Federal Metal Industries Award. I find 
the Federal Award helpful, but I will put it to one side for 
the moment. 

Of more importance now is the testimony of the 
organiser for the AMWSU which points to the local 
Shop and Warehouse (Wholesale and Retail Establish- 
ments) Award No. 32 of 1976 and the definition of 
"storeman" therein as the most reliable evidence to 
assist me in determining the scope of the work of a tool 
and material storeman under the State Metal Trades 
Award. It was the organiser's testimony that depending 
upon the size of a store, a decision would be made as to 
whether the storeman concerned was a tool and material 
storeman usually a member of the AMWSU or a 
storeman eligible for membership of, to quote the 
organiser, "a stores union — storemen and packer or the 
shopkeepers and allied, or whatever". 

Because of this testimony I have perused the Shop and 
Warehouse Award and I observe that it is of crucial 
importance to my finding on storemen in this case. By its 
terms this award has application to ' 'all workers 
employed in any calling or callings" therein mentioned 
"in the industry or industries carried on by the 
respondent named in schedule B and to all employers 
employing those workers". The wages clause contains a 
classification of "storeman" and "storeman" is defined 
in the award as meaning "a worker performing one or 
more of the following duties: receiving, handling, 
storing, assembling, recording, preparing, packing, 
weighing and/or wrapping, branding, sorting, stacking 
or unpacking, checking, distributing or despatching or 
distributing goods in a shop, store or warehouse for 
transit. Such duties shall include the use of computerised 
equipment where necessary". In schedule B, Cockburn 
Cement Ltd, 191 St George's Terrace, Perth, WA, 6000 
is listed as a respondent to the award. 

Since the respondent in these proceedings is bound by 
the Shop and Warehouse Award and given the dragnet 
character of its "storeman" definition, it is by no means 
a certainty that even the tool and material storeman 
employed in the annexe to the respondent's engineering 
trades workshop is covered by the Metal Trades 
(General) Award. 

I say this on the basis of the decisions of the Industrial 
Appeals Court in Australian Ship Building Industries 
(WA) Pty Ltd and Maritime Workers' Union (57 WAIG 
458) and the Federated Clerks' Union of Australia 
Industrial Union of Workers v. Richard Warren Gary 
and Monica Carmel Cary trading as R.W. Cary Estates 
(57 WAIG 585). The question is one of fact and as 
Wickham J. said in the first of these cases "Approaching 
the matter as a question of fact in this manner, I think it 
unlikely that there will be a case of direct conflict 
between two awards, but if there should be such a case, 
then the mode of resolving the difficulty will appear 
when that case arises". Furthermore, in the second case 
Burt C.J. observed that a decision concerning an 
employee's classification under an Award may be based 
on a value judgment. 

I do not agree with the organiser for the AMWSU that 
a decision concerning which of the abovementioned 
Awards governs the terms and conditions of employment 
of a class of storemen depends upon the size of the store 
in which the storemen perform their work. The rule in 
Gary's case is that an employee's classification is deter- 
mined by reference to the work done by the employee in 
terms of the purpose to be achieved by it. Very little was 
said in testimony in this case on the purpose to be 
achieved by the work of tool and material storeman in 
manufacturing industries at large, although it was said 
that tool and material storemen were widely employed. 
But it seems to me that one must conclude from the scope 
clauses of the Shop and Warehouse Award and the Metal 
Trades (General) Award and their lists of respondents, 
that they have common application in many areas of 
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industry in Western Australia; and if it is to be that "tool 
and material storeman" is a metal trades classification, 
separate and distinct from the classification of 
' 'storeman'' defined in the Shop and Warehouse Award, 
the purpose of the work of tool and material storeman 
must be strictly circumscribed. Certainly this reasoning 
applies in the present case by reason of the respondent 
being bound by both Awards. 

In support of this point on the circumscribed purpose 
of a tool and material storeman's work, I note from my 
perusal of the State Metal Trades' Awards going back to 
1951 that at no time has the wage prescribed for this 
classification been different to the wage prescribed for 
tradesmen's assistants. The obvious implication here, 
being that in performing their work tool and material 
storemen are required to apply no higher level of skill or 
assume more responsibility than tradesmen's assistants; 
nor, it seems, would they be required to have knowledge 
of tools and materials beyond that possessed by 
tradesmen's assistants. Furthermore, the Metal Trades 
(General) Award specifies no special rates for tool and 
material storemen required to operate forklifts or other 
pieces of stores-related machinery. Such provisions are 
prescribed in the Shop and Warehouse Award and that is 
evidence of a distinguishing factor between a tool and 
material store and a general store and the work done by 
the storeman in each kind of store. 

The Federal Metal Industry Award contains classifica- 
tions of storeman and/or packer, which is a classification 
extensively defined in the Award, and also tool and/or 
material storeman. For the sake of convenience I 
reproduce the relevant definitions from that Award: 

"Storeman and/or packer" means an adult 
employee in a store (not being a clerk, a forklift 
driver, or a process worker as defined) performing 
any or all of the following functions (not being the 
labouring aspects only of such function or 
functions) with regard to goods whether partly or 
wholely manufactured: 

Accepting delivery; unpacking; sorting or 
distributing goods received for quantity, type or 
size; distributing them to containers or compart- 
ments or to other locations within the store; holding 
goods in containers or compartments or at other 
locations within the store; establishing or main- 
taining up to date records of the goods therein; 
assembling or collecting goods in store to satisfy 
orders, requisitions or schedules; checking goods 
before despatch for quantity, type or size; making 
and marking wooden containers such as boxes or 
crates for goods to be despatched; packing goods as 
and where appropriate (not being the repetitive 
packing by a process worker or labourer in a 
standard container or containers in which such 
goods are ordinarily sold); handing over goods to 
the person or persons authorised to receive them; 
the completion of any documents or records in 
connection with any of the foregoing functions. 

Provided that an adult employee working behind 
or with and sharing the work of a storeman and/or 
packer for the substantial part of his working time 
shall be deemed to come within the foregoing 
definition. 

Provided further that a person employed solely in 
cleaning or labouring duties in or about a store in 
connection with the work of a storeman and/or 
packer shall not be deemed, by reason only of his 
performance of such duties, to come within the said 
definition. 

"Tool and/or material storeman" means an adult 
employee in charge of receiving, storing and issuing 
of tools and other requirements in a tool store or any 
like store wherein the work is similar to that done in 
a tool store. 

I think the distinction between the two classifications 
of storeman and, by implication, the distinction between 
the kinds of stores in which the two classifications of 
storemen work, reflect what I have said about the 

combined effect of the Shop and Warehouse and the 
Metal Trades (General) Award across a number of 
industries in Western Australia. It is not my place to 
interpret a Federal Award. However, I do think the 
distinctions made in the foregoing definitions, the plain 
words used, and the apparent lack of ambiguity all point 
to tool and material stores or like stores being stores of 
very limited purpose. Accordingly, I find further support 
for my finding about the circumscribed nature of a tool 
and material storeman's work in the Federal Award. 

Finally, still with this particular finding, I note that the 
evidence does not reveal that the person employed in the 
annexe to the respondent's workshop is interchangeable 
with storemen employed in the large store. While I think 
it would go without saying that either one of the 
storemen who testified before me could assume control 
of the annexe immediately without instruction or advice 
from anyone, the reverse arrangement is not open to be 
reasonably implied. This too, seems to support my 
finding. 

Undoubtedly the witnesses for the AMWSU in this 
case were careful to emphasise the connection between 
the stores held in the large store and maintenance work. 
Maintenance work requires tradesmen to replace parts 
and install new and reconditioned motors, chains, cogs, 
conveyor belt rollers, etcetera. What the witnesses seem 
to say is that the replacement parts and other things I 
have mentioned are materials required by tradesmen to 
perform maintenance tasks; therefore, a large part of 
their own work as storemen is in connection with 
materials. But I think this line of reasoning must be 
rejected. Tradesmen also modify plant and equipment 
and in doing so they bend, cut, shape, weld, etcetera, 
materials such as metal pipes and plate, angle iron and 
metal rod. This list is not exhaustive. Clearly a tradesman 
may perform maintenance or modification work and, 
depending upon which category he is engaged under at a 
given time, in one case he may need parts or whole 
replacement machines, and materials in the other. In 
view of the finding I have just made about the limited 
function of tool and material storemen I think the word 
"material" used in the Metal Trades Award does not 
include replacement parts and machines. Accordingly, I 
think the emphasis on the maintenance connection 
should be a factor of no consequence in my decision. 

One factor of fundamental importance that I have had 
in mind while considering the AMWSU's case is that this 
union appears only recently to have discovered that it has 
no constitutional right to enrol tool and material 
storemen as members. I must add that recent discovery 
of this fact was not an admission made in the case. 
However, in all of the circumstances I consider it a most 
likely event. But the point is that it is to be expected that 
the union will do everything to preserve the coverage it 
already has established, albeit unconstitutional, with an 
eye to a constitutional rule amendment. There was no 
obligation on the AMWSU to advise the storemen who 
testified for it of their highly probable coverage under the 
Shop and Warehouse Award. This is a fact warranting 
no criticism of the AMWSU. These storemen have been 
its members all along and they were prepared to testify 
that they wished to remain its members. But I believe 
their testimony was given without knowledge of the Shop 
and Warehouse Award as though the options for them 
were coverage under the Cement Industry Award, in 
which case the AWU could lay claim to their 
membership, or coverage under the Metal Trades 
Award, in which case, morally at least, they should retain 
membership with the AMWSU. I also believe that had 
the storemen knowledge of the third option, or fact, the 
emphasis in their testimony would most likely have been 
different. Indeed, the answers they gave to the questions 
put to them might have contained more. 

I am constrained to say that I have paid particular 
regard to the questions put to the storemen during cross 
examination and the testimony of Mr Crossley for the 
respondent. I have also considered all the testimony in 
the light of my knowledge of the large store and the 
annexe to the workshop gained during inspections of the 
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respondent's operations and I Have perused the 
computerised Hst of things held in the large store. Finally 
I note that driving a forklift is a normal part of the daily 
round of a storeman employed in this store. Such work, 
in my opinion, is not the work of tool and material 
storemen. I find that storemen in the large store are 
employed to perform the work of receiving, handling 
and storing goods in a store per the definition in the Shop 
and Warehouse (Wholesale and Retail Establishments) 
Award No. 32 of 1976. Accordingly, the Metal Trades 
(General) Award has no application to them. In the light 
of this finding and the fact that no substantial case has 
been put to me by the AWU for including the classifica- 
tions of senior storemen and storemen into the Cement 
Workers' Award, a result that would mean dual award 
coverage for storemen in the large store, this part of the 
claim will be dismissed. 

Turning now to consider that part of the applicant's 
claims concerning bulker baggers, bulk loaders, forklift 
drivers, drivers of plant vehicles and tractors, as I have 
already observed, the applicant's contention is that these 
classifications should be included in the Cement 
Workers' Award primarily because the TWU is consider- 
ed not to possess constitutional coverage for employees 
so employed. The supporting argument is that inclusion 
of these classifications in the Cement Workers' Award is 
likely to assist the respondent to obtain the most efficient 
running of the plant. On this point, in the applicant's 
argument, some reliance is placed on the evidence of Mr 
Crossley where it related to fears of future demarcation 
disputes and the current peacefulness in this respect 
described by him as "a false dawn". 

The grounds on which the TWU bases its objections to 
the claim are that the AWU does not have constitutional 
coverage of the classifications it seeks to have included in 
the Award; that the proposed variations to the Award are 
unnecessary, undesirable and do not further the objects 
of the Act; that the proposed variations, if granted, have 
the effect of giving industrial coverage to the AWU and 
the TWU and that in itself that is an undesirable thing; 
that the variations sought will give no more labour 
flexibility to the company; that the variations to the 
Award, if granted, will lead to demarcation disputes and 
industrial disruption; that agreements exist between the 
company and all of the unions with members employed 
at the company's plant and between the company and 
jointly the TWU and the CMEU and that these agree- 
ments should be implemented; that the Award variations 
sought will, if granted, amount to a new Award in 
relation to the classifications of employees that are in 
dispute, and that persons employed in these classifica- 
tions object to the making of the Award. 

Putting aside the question of constitutional coverage 
for the moment, I note that there already exists an Award 
of the Commission known as the Transport Workers 
(General) Award No. 10 of 1961. In the Schedule of 
Respondents Representative specified in this award, 
Cockburn Cement Pty Ltd is listed under the heading of 
Cement and/or Lime Manufacturing and/or Dealing. 
The Scope clause of this Award, so far as it is relevant in 
these proceedings, specifies" that "this Award shall apply 
to all workers following the vocations referred to in the 
Wages Schedule who are eligible for membership in the 
applicant union and are employed in the industries 
carried on by the respondent in connection with the 
transportation of goods and materials". On the basis of 
the testimony in this case it is also clear that the 
respondent applies this Award to all of its employees 
employed in the disputed classifications. 

Of course, by force of the statute an Award has 
application according to its terms. Since the Scope clause 
of the Transport Workers' Award specifies that it is in 
connection with the transportation of goods and 
materials that the Award applies to the respondent; it 
seems to me that it is far from certain that the respondent 
is bound by it with respect to the classifications in 
question. This uncertainty follows the very careful and 
powerful arguments advanced by Mr Le Miere when 
analysing the TWU constitutional rule and the special 

attention he gave to the words "cartage, conveyance, 
movement . . . of . . . material or matter of any kind". 
Nevertheless, even assuming the worst possibility from 
the point of view of the TWU, having considered all of 
the evidence in this case, I do not think this possibility 
should be accorded weight in favour of a decision to 
include new classifications in the Cement Workers' 
Award. I express this attitude having regard for the 
authorities cited, laying emphasis on the importance of 
section 26 of the Act when considering the making of a 
new Award or, what amounts to the same thing, 
extending the scope of an existing Award. Decisions of 
that kind turn not only on substantial merit but also 
equity and the interests of parties immediately concerned 
whether directly affected or not. But in any event, I do 
not consider that the balance of substantial merit is 
found in the case for the AWU. 

On the subject of possible future demarcation disputes 
between the AWU and the TWU I have considered the 
content of the February 1987 Agreement (Exhibit L3) 
between the TWU/CMEU and the respondent in 
conjunction with all of the testimony, more especially 
that of Mr Crossley in cross examination, and I am 
satisfied that demarcation disputes will not be initiated 
by the TWU or CMEU if the Agreement is allowed to 
operate. 

In challenging the constitutional rights of the TWU in 
connection with the disputed classifications, Mr 
Brooksby cited decisions by the Court of Arbitration and 
the Industrial Appeals Court, notably the decision in 
Gary's case {supra). He correctly identified the test in 
that decision as being the work done by an employee in 
terms of the purpose to be achieved by it. His point was 
that the purpose of the work done by each of the 
employees in question was the production of cement — 
seemingly the combined objective test in Parker's case — 
whereas the TWU was registered in respect of road 
transport and, therein, in his submission, was the reason 
for the exclusion of that union from industrially repre- 
senting the respondent's employees. 

Mr Le Miere strongly resisted the AWU's arguments. 
He cited the decision of the Industrial Appeals Court in 
TWU v. Hamersley Iron Pty Ltd (53 WAIG 1103) in 
support of the proposition that a union's eligibility rule 
must be construed according to the plain meaning of the 
words used. In this respect he also cited the Federal 
Court in Federated Miscellaneous Workers' Union v. 
Colonial Sugar Refineries and Others [(1971) 18 FLR 
386]. He placed great emphasis on the words "in 
connection with" used in the TWU constitutional rule 
and cited re Isaac ex parte Transport Workers' Union 
[(1986) 60 ALJR 86] with R v. Watson [(1972) 128 CLR 
77] as authorities for the construction he placed on this 
phrase. 

However, Mr Le Miere's objective was also to show 
that because of the way the AWU rule was framed, 
constitutional coverage over the disputed work being 
vested in the TWU the AWU was automatically excluded 
from covering the same work. His argument was based 
on a construction of the "notwithstanding provision" 
found in the AWU rule. 

I reproduce this part of the rule in full, while noting 
that it reflects the substance of the principal paragraph in 
the constitutional rule of the TWU: 

Notwithstanding anything contained in the fore- 
going, drivers and/or loaders and/or operators, 
and/or washers of all mechanically propelled or 
animal-drawn vehicles or implements or machines 
and their assistants, stablemen and yardmen, 
employed in or in connection with the cartage, 
conveyance, movement or transportation of 
persons, goods, merchandise, wares, implements, 
machines, vehicles, livestock, material or matter of 
any kind shall not be eligible for membership in this 
union, except such persons who are employed — 

(a) in farming, mining (other than coal- 
mining), or pastoral industries; or 
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(b) in or in connection with — 
(i) agriculture, forestry, land clearing, 

water conservation or irrigation; or 
(ii) construction and/or maintenance 

of railways, roads or bridges; or 
(iii) stevedoring operations, by any 

government department or public 
statutory body established by or 
under a law of the State to carry out 
all or any functions of such a 
department or by any port 
authority; or 

(c) in supplying of firewood for goldmines; or 
(d) as forklift operators in the asbestos cement 

or fibre (other than glass fibre) cement 
industry; or 

(e) as forklift operators in the sugar refinery 
industry. 

A person shall not be a member of the Union who 
is not a worker within the meaning of the Industrial 
Arbitration Act 1912-66 and any subsequent amend- 
ment thereof except in the capacity of an honorary 
member or a member who or whose personal repre- 
sentative is entitled to some financial benefit or 
financial assistance under the rules of the Union: 

In Mr Le Miere's argument, his construction of the 
AWU's position is correct if, according to the evidence 
four questions are answered positively concerning 
employees who perform the work in dispute. These 
questions are: 

Are these employees drivers and/or loaders 
and/or operators or assistants to employees in these 
classifications? 

Do these employees drive, load or operate, or 
assist in driving, loading or operating, mechanically 
propelled vehicles or machines? 

Are these employees employed in connection with 
cartage, conveyance, movement, or transportation? 

And do these employees cart, convey, move or 
transport, by mechanically propelled vehicles or 
machines, materials or matter of any kind? 

Having stated the essentials of Mr Le Miere's 
argument, I return to the rule in Gary's case raised by Mr 
Brooksby. I think it is likely that the rule will be of 
assistance in some cases involving the construction of 
union constitution rules, but it appears to me to be a rule 
principally intended for use in determining an 
employee's classification for Award coverage purposes. 
Certainly that was the view of the test expressed by the 
members of the Federal Court in the Waterside Workers' 
case (49 CLR 355). Nevertheless, I think the weight of the 
authorities cited in support of construing union 
constitution rules along the lines advanced for the TWU 
is such as to require me to follow that course and I do so. 

On the basis of the authorities cited by Mr Le Miere 
and all of the evidence before me that is to the point I 
believe the TWU has constitutional coverage of the 
disputed work. I also believe that it is a proper 
construction of the "notwithstanding provision" in the 
construction rule of the AWU that this union has no 
power to industrially represent employees of the 
respondent engaged on that work. Accordingly, the 
claims of the AWU for Award coverage in this area must 
also fail on constitutional grounds. 

Finally, with respect to the objecting unions, it is not 
my intention to deal at length with the case for the 
CMEU in connection with the AWU's claim for Award 
coverage of bobcat drivers. On the basis of the evidence, 
in the light of section 26 of the Act, I have decided that 
the AWU has not made out a case that would cause me to 
grant its claim with respect to this particular 
classification. Furthermore, I think there is much force 
in Mr Schapper's proposition that a bobcat being a self- 
propelled machine for moving material or matter of 
certain kinds, a bobcat driver is not eligible for 
membership of the AWU. 

At the close of the hearing, Mr Jackson reiterated the 
respondent's concern about the potential for future 
demarcation disputes and he suggested that I might say 
something in these reasons that may discourage these 
disputes. 

I note that in his opening address Mr Jackson drew my 
attention to comments by the Commission in earlier 
cases concerning an employer's rights in connection with 
the work an employer may require employees to 
perform. In particular, he cited Kelly C.C. in Hamersley 
Iron Pty Ltd v. AWU and TWU (53 WAIG 332 at 334). 
If these reasons for decision find their way into the hands 
of the various representatives of the unions at the 
respondent's works — and I understand that it is the 
respondent's practice to reproduce and distribute the 
Commission's decisions on some occasions — I think it 
will help if I set out the passages referred to by Mr 
Jackson in full: 

The following issues arise for determination. 
One, a claim by Hamersley Iron Pty Ltd that it has 
the right to require workers to perform any work 
which is within their competence, and in particular 
that it has a right at Tom Price in relation to work 
which was the subject of dispute between the AWU 
and the TWU, and irrespective of the constitutional 
rights of those unions. 

The first matter may be disposed of quite shortly. 
The work which an employer may lawfully require 
an employee to do, and which an employee if so 
required is obliged to do is the work which is the 
subject of the contract of employment between the 
employer and the worker concerned. What work is 
the subject of any employee's contract is a question 
of fact to be determined in the circumstances of the 
particular case, and is not to be determined by the 
constitution rule of any union. Nor is the nature and 
scope of the work which an employee may contract 
to perform limited by the constitution of any union, 
for the constitution rule merely describes, by 
reference to the vocation of a worker or the industry 
in which he is employed, the class or classes of 
workers who may be or become members of that 
union. It cannot affect the worker's freedom to 
contract, either before or after he becomes a 
member of the union — though he may of course be 
required to resign from a union if he enters into a 
new contract which is of such a nature as to render 
him ineligible for continued membership of that 
union. A worker who, by virtue of the work on 
which he is usually engaged is, and is eligible to be, a 
member of a union does not however cease to be 
eligible for such membership merely because he 
performs from time to time other work which, if it 
constituted his usual and substantial employment, 
would not make him eligible for such membership. 

Mr Jackson also referred me to a statement of my own 
in TWU v. AWU and Hamersley Iron Pty Ltd (66 WAIG 
263): 

Having considered the evidence, I am satisfied 
that the company operates in a competitive environ- 
ment of increasing complexity and intensity and that 
it should be allowed to take advantage of and 
encourage the most flexible and efficient work 
practices consistent at all times with reasonableness 
and fairness towards its employees. 

I have no hesitation at all in saying that I consider the 
sentiments I expressed on that occasion to be entirely 
appropriate in the present case, bearing in mind the 
respondent's current circumstances. 

However, I wish to add that while the Act contains no 
prohibition on strikes or other forms of industrial action, 
and, accordingly, I would not curtail such action by 
order or direction unless I thought it was in the best 
interests of all concerned, I am certainly not this way 
inclined concerning industrial action over union 
membership and claims by unions to exclusive coverage 
of certain work. I consider such action pointless, non- 
productive and often times stupid. But the point is it need 
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not be tolerated by the Commission, an employer, or a 
union when action is taken against it. It seems to me that 
section 73 (7) (b) is a provision in the Act that a union 
given to industrial action on demarcation issues ought to 
have foremost in mind. Perhaps orders under that 
section can be used to obtain plant or establishment 
unionism irrespective of the number of awards that may 
continue to bind employer and employees. 

I conclude this case with an order dismissing the 
applications that have been joined. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Cockburn Cement Limited/Swan Portland Cement 

Limited and Others. 
No. 139 of 1987 and No. 496 of 1987. 

CEMENT WORKERS' AWARD. 
No. 10 of 1967. 

Various Cement and 
Concrete Products 

COMMISSIONER O.K. SALMON. 
25th day of August 1987. 

Order. 
HAVING heard Mr J.R. Brooksby (of Counsel) and 
with him Mr P. McBride on behalf of the Australian 
Workers' Union, WA Branch, Mr L.A. Jackson (of 
Counsel) and with him Mr J. Sargeant on behalf of 
Cockburn Cement Limited, Mr D.H. Schapper (of 
Counsel) on behalf of the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch, intervening, Mr R.L. Le Miere (of 
Counsel), with him Mr J.A. Long on behalf of the 
Transport Workers' Union, intervening, and Ms H.M. 
Leslie (of Counsel) on behalf of the Amalgamated Metal 
Workers and Shipwrights Union, intervening, and Mr J. 
Birman on behalf of the various employers, intervening, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the applications be dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 

No. 13 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

and 
West Australian Government Railways Commission. 

No. 601 of 1987. 
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GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 

No. 13 of 1973. 

Locomotive Engine Government 
Drivers Railways 

COMMISSIONER O.K. SALMON. 
22nd day of September 1987. 

Award Variation — holiday claims — wage fixing 
principles — second tier principle negotiations 
threatened — counterclaims refused — refusal to 
amend award as claimed by union — Order to 
preserve status quo until further Order made. 

Reasons for Decision. 
THE COMMISSIONER: These are issues of claim and 
counterclaims on behalf of the West Australian Loco- 
motive Engine Drivers', Firemen's and Cleaners' Union 
and the Commissioner of Railways in connection with 
variations to the Government Railways Locomotive 
Enginemen's Award 1973. 

The union asks for an order to amend Clause 24 (2) (b) 
(1) of the award. Westrail objects to the union's proposal 
and counterclaims with respect to Clauses 24 (2) (b) (i) 
and 24 (2) (f). 

In recent times the union has raised complaints before 
the Industrial Magistrate alleging that Westrail has 
breached the award [see complaint No. 67 of 1986 (66 
WAIG 1714) and complaints Nos. 78 and 79 of 1987 (67 
WAIG 909)]. The first of these complaints concerned 
Clause 24 (2) (f) and was successfully prosecuted, the 
second concerned Clause 24 (2) (b) (i) and was 
unsuccessful. The results in both cases have much to do 
with the parties' objectives and attitudes on the issues 
now before me. Indeed, it is Westrail's opinion that the 
union lodged a complaint in No. 67 of 1986 as part of a 
wider objective to maximise the number of shifts for 
drivers, and, consequently, union membership levels, 
notwithstanding established practices, on the job. The 
impression I have from Westrail's case is that the union, 
buoyed by success in its first complaint, took steps to 
consolidate its advantages by lodging a new complaint 
when the occasion for doing so presented itself, rather 
than seeking a solution to problems raised by 
conciliatory settlement through the machinery available. 
Westrail's point was that the union has deliberately 
ignored established practice in connection with Clause 24 
(2) (f) for its own convenience, irrespective of the equity 
of Westrail's position and now, having failed before the 
Industrial Magistrate on the second occasion in 
connection with its view of Clause 24 (2) (b) (i), relies on 
established practice to justify its proposed amendment to 
this particular clause. 

Although Westrail's submissions about the union's 
activities are strongly advanced, they remain allegations 
nevertheless and I think it would be unwise of me to come 
to any firm conclusions on them. 

The union relies, principally, on custom and practice 
in support of its claim. Furthermore, it places con- 
siderable reliance on a statement of Dunphy J. made in 
1946 when he said in relation to the holiday clause in the 
award, "I think I have clearly stated that in times of 
normal prosperity what workers have they hold unless 
something better is to be substituted" (26 WAIG 288). It 
is said that there is no cause for changing employees 
entitlements and what they have always had, that which 
was always understood to be their entitlement, must now 
be confirmed. The union also says that the wage fixing 
principles are not a consideration because, in a practical 
sense, the union is seeking to change nothing. 

The emphasis given by the union to the statement of 
the President of the Court of Arbitration in 1946 did not 
go unchallenged by Westrail. It said that the issues in this 
case should be determined according to what is fair and 
reasonable; and it is plain from the submissions that the 
cost and inconvenience for Westrail of the various 
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employment practices in contention were seen as the 
factors of crucial importance in support of the counter- 
claims. 

It goes without saying that the result in this case should 
be fair and reasonable, but that is not to say that the 
sentiments expressed by His Honour in 1946 are 
unimportant in these respects. These sentiments were 
undoubtedly made in the light of the mandate expressed 
in section 69 of the Industrial Arbitration Act 1912 and 
that provision was the forerunner of section 26 (1) (a) of 
the Industrial Relations Act 1979. It seems to me that a 
long standing and important condition of employment, 
either by way of established practice or award provision, 
must, on balance, raise a presumption of equity and sub- 
stantial merit in favour of the union's case. Of course 
sections 26 (1) (c) and (d) of the Act of 1979 must also 
have some relevance in this case because of the nature of 
Westrail's submissions regarding its own interests as 
countervailing issues for consideration; and, by implica- 
tion if not expressly, the community interest is also 
raised. However, for reasons that I will next explain, I 
am convinced that, on the narrow basis advanced, 
Westrail's interests in support of the counterclaims are 
not the weightiest issues for consideration, at least they 
are not so in the general context surrounding this 
particular case. Futhermore, the decision that I will make 
in this case is one based on full consideration of the 
community interest. The result is that the rule, if I may 
put it that way, mentioned by His Honour in 1946 is a 
thing of some force in the union's argument. 

The claims and counterclaims made by the parties in 
this matter concern employment conditions of some 
importance and in considering each one of them I must 
have due regard for the wage fixing principles. As for the 
union's claim it does not involve costs greater than those 
previously incurred by the practice it is intended to 
reinstitute and I agree with the union's contention that 
by granting it I would not be acting contrary to the 
principles. But I view Westrail's counterclaims 
differently. Westrail may be correct in saying that the 
counterclaims do not breach the de facto wage fixing 
principle; however, I leave that question unanswered 
because I think it is overshadowed by a greater threat to a 
proper application of the principles in the interests of 
Westrail and the community arising out of the current 
state of the relationship between the parties. 

I know that the relationship is a bad one and what has 
been said in the case before me confirms my knowledge 
of this fact. I do not apportion blame for this state of 
affairs, but I do not believe that the efficiency and 
restructuring goals of the wage fixing principles will be 
achieved unless the parties' relationship is greatly 
improved. In my opinion the kind of commitment that is 
essential to successful second tier wage fixing 
negotiations is not likely to be forthcoming should 
Westrail's counterclaims be granted. 

I also believe that in the light of the possibilities under 
the second tier principle Westrail's industrial interests in 
the longer term, and therefore the community's interests, 
are more likely to be better served by dismissing the 
counterclaims and that is my judgment in respect of 
them. 

With respect to the union's proposal my decision is 
that the claim for an amendment to the award be 
dismissed. However, pursuant to the power conferred by 
section 26 (2) of the Act, I will make an order that the 
status quo prior to the decision of the Industrial 
Magistrate in complaints Nos. 78 and 79 of 1987 be 
reinstituted until such time as a further order may issue. 
In this respect also I think that I am serving the best 
interests of the parties by taking steps to ensure that 
second tier wage fixing negotiations are entered into on 
the most reasonable and fairest terms in all of the 
circumstances. 

67 W.A.l.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers 

and 
West Australian Government Railways Commission. 

No. 601 of 1987. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD 

No. 13 of 1973. 
Locomotive Engine Government 
Drivers Railways 

COMMISSIONER O.K. SALMON. 
29th day of September 1987. 

Order. 
HAVING heard Mr L. Young, and with him Mr M.D. 
McPolin on behalf of the applicant and Mr K.A. 
Baldwin on behalf of the respondent, the Commission, 
pursuant to the powers conferred under the Industrial 
Relations Act 1979 hereby orders — 

(1) That the claims and counterclaims in respect 
of amendments to Clause 24 (2) (b) and Clause 24 (2) 
(f) of the Government Railways Locomotive 
Enginemen's Award No. 13 of 1973 be dismissed. 

(2) That the practice specified in Clause 24.61 of 
the Western Australian Government Railway 
Commission's time-keeping instructions in respect 
of the Government Railways Locomotive Engine- 
men's Award No. 13 of 1973, and which clause is 
shown in Folio (h) of Exhibit 1 in matter No. 601 of 
1987, shall, forthwith, be reinstituted and applied in 
the same ways as it was applied before the decision 
of the Industrial Magistrate in Complaints Nos. 78 
and 79 of 1987. 

(3) That (2) of this Order shall remain in force 
until cancelled by further Order of the Commission. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Interpretation of — 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 46 (1) (a) — interpretation of award. 

The Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Coles/Myer Ltd trading as Super K-Mart and Super K. 

No. 1090 of 1987. 

COMMISSIONER S.A. KENNEDY. 
25th day of September 1987. 
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Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMENS AWARD 

No. 13 of 1973. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — interpretation of award. 

West Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers. 

Nos. 687, 688 and 689 of 1987. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD No. 13 of 1973. 

Engine Drivers Government Railways 

COMMISSIONER O.K. SALMON. 
28th day of August 1987. 

Award interpretation — Clause 32 — shunting definition 
— applications 687 and 689 dismissed — remaining 
application interpreted in two parts — first part 
does not determine crib entitlement — second part 
defines "shunt enroute" as each and every shunting 
process performed along a complete train between 
departure and final destination. 

Reasons for Decision. 
THE COMMISSIONER: In these three matters which 
have been joined pursuant to section 27 (s) of the Act, the 
Western Australian Government Railways Commission 
seeks interpretations of a number of provisions con- 
tained in the Government Railways Locomotive Engine- 
men's Award 1973 (No. 13 of 1973). 

In the beginning of the proceedings I drew the 
attention of the parties to a decision of the Industrial 
Appeals Court in Robe River Iron Associates v. 
Amalgamated Metal Workers and Shipwrights Union 
and Others (67 WAIG 1097) and in particular the state- 
ment of Brinsden J. at 1098 concerning the approach to 
be adopted in the construction of an award. 

My purpose was to avoid having the parties refer to 
extrinsic material when it was not relevant by ensuring 
before embarking upon arguments that the provisions of 
the award in question were in fact not clearly formed or 
that they were ambiguous. Recent experience in a case 
concerning an interpretation of the Railway Employees' 
Award had shown me that little or no attention had been 
given to these fundamental questions and I was anxious 
to see that a repetition of wasted time did not occur in the 
present case. It became apparent that no interpretation 
of the award could be considered in connection with 
Clause 15 (1) (e) (i) and (ii) concerning Lodging 
Allowance, the subject of Application No. 687 of 1987. 

With respect to Clause 32.—Hours of Duty and Over- 
time and the questions posed in Application No. 688 of 
1987, the Union contends that the words "shunt" and 
"en route" are not accorded their true meaning by 
Westrail and that there is scope for constructing the 
Award differently to the construction placed on it by 
Westrail. I will deal with the question posed, but for 
convenience I will first of all set out the statement 
accompanying the Application. 

Statement in Accordance with Regulation 14. 
(a) Government Railway Locomotive Enginemen's 

Award No. 13 of 1973. Clause 32.—Hours of Duty and 
Overtime Payment. Subclause 2 (d) (ii). 

(b) In December 1984 (WAIG 65 pages 42-44) Clause 
10 and Clause 32 of the Locomotive Enginemen's Award 
were amended. Clause 10 was amended to incorporate 
the payment of a kilowatt allowance to replace the then 
existing multi-unit allowance and Clause 32 was 
amended to reflect the subsequent agreed change to the 
taking of crib on trains where kilowatt allowance was 
applicable. 

The kilowatt allowance was seen as properly reflecting 
the style of Westrail's operation and formed part of the 
work-value case following the implementation of two- 
man crew operations in Westrail. As a part of the 
negotiations Westrail was seeking modification of the 
existing custom and practice for the taking of crib. 

The Union proposal that crib be eliminated on trains 
where the kilowatt allowance was applicable provided 
the train did not shunt more than once en route was 
agreed to by Westrail and the Award was amended 
accordingly. 

At the time of the negotiations Westrail made it clear 
that terminal work before the start of the journey or after 
the finish of the journey was not counted as a shunt for 
the purpose of determining crib. In the case of a return 
service that starts and finishes at the same station, the 
work at the return point would be classed as a shunt en 
route. 

The Locomotive Enginemen's Union now contends 
that shunting movements before the train departs, and 
proposed shunts after the journey finishes, are to be 
considered for the purpose of determining crib. There is 
also disagreement as to whether a straight detach en 
route constitutes a shunt. 

(c) (i) Does subclause 2 (d) (ii) allow for shunts before 
departure or on return to be counted for the 
purpose of determining crib? 

(ii) What constitutes a shunt en route? I think that 
the relevant provisions of the Award are not 
ambiguously framed and their meaning is quite 
clear. They are framed in the following terms: 

I also reproduce the relevant award provisions: 
32 (2) (d) (i) In the case of enginemen on the road it 

shall be understood that when the running of 
their own train is not unduly delayed and the 
running of other trains, which their own train 
may meet or cross, is not interfered with, an 
interval as may be directed, of not less than 15 
minutes for crib after the completion of the 
third and before the completion of the fifth 
hours of duty on all shifts exceeding five hours 
shall be allowed without deduction of pay. A 
second meal break of not less than 15 minutes 
shall be allowed after a worker has been on duty 
nine hours when it is reasonably expected that 
such duty will continue for at least a further 
hour. The place at which crib may be taken 
shall, if practicable, be indicated on suburban 
rosters. 

(ii) The provisions of subparagraph (i) of this 
paragraph shall not apply to any train running 
on the standard gauge to which subclause (6) of 
Clause 33.—Distance Payment of this Award 
refers or to trains referred to in Clause 10.— 
Rates of Pay subclause (11) of this Award pro- 
vided such trains are not required to shunt 
(detach or attach) more than once en route. 

A train that is en route, which is to say, "on the way" 
is a train that stops for purposes that include shunting at 
points along the journey to its destination. But a train en 
route, though its composition may vary because it may 
attach or detach pieces of rolling stock at points along 
the journey, must also be a complete train between its 
point of departure and its final destination. It cannot be, 
in the absence of further words to qualify the words ' 'en 
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route", a train in the process of being made-up before 
leaving its point of departure or broken-up after reaching 
the point of final destination. In its unqualified sense "to 
shunt" means "to move (a train or some portion of it) 
from the main line to a side track or from one line of rails 
to another" (Shorter Oxford)-, "to move (a train or part 
of it) from one line of rails to another or from the main 
track to a siding; and (of a train) to move from one 
railway track to another or from one point to another; to 
move railway trucks about as in a goods yard" 
(Macquarie). Clearly, the plain meaning of "to shunt" 
includes moving a complete train so long as it is moved 
from one line to another, or from one line to a siding. 
Furthermore, a train remains complete if rolling stock 
intended to be detached from it, is detached; and 
similarly, if rolling stock is attached to it. Other examples 
from the definition given can be used to show that "to 
shunt" includes attaching and detaching; and the 
obvious result is that the parenthetical qualification of 
the words "to shunt" is redundant (unless "to shunt" is 
limited to meaning only attaching or detaching rolling 
stock to or from the train, which seems absurd). It 
follows that "to shunt (attach or detach) more than once 
en route" is to perform according to any one of the fore- 
going descriptions more than once on the way between 
the point of departure and the point of final destination. 
This is the meaning of the words used in the clause and it 
must be applied accordingly. 

On behalf of Westrail, Mr Baldwin said, while refer- 
ring to diagrams of various yards and sidings, "All of 
these demonstrate Westrail's interpretation of the 
particular subclause. That is, one location, one shunt, 
irrespective of the number of shunts or the number of 
movements within that location." This construction is 
not possible on the plain meaning of the words used in 
the clause in question and it must be rejected. 

Moving on to Application No. 689 of 1987, the state- 
ment of circumstances and questions for interpretation 
required by Regulation 14 is as follows: 

(a) Government Railways Locomotive 
Enginemen's Award No. 13 of 1973 Clause 18 
(1).—Held Away From Home Allowance and 
Clause 21 (1) (2) and (5).—Minimum Time Off 
Duty. 

(b) The Locomotive Enginemen's Union considers 
that existing Award provisions require a worker 
on temporary transfer to be provided with a 12 
hour rest period on arrival at a temporary home 
station before being rostered for a shift of 
work. Similar arrangements are also to apply 
on return to home station, — that is, after his 
last shift at the temporary home station the 
worker must be booked off for 12 hours before 
signing on to travel home. 
Westrail does not agree with this interpretation 
and considers there is no Award provision 
which prevents an engineman travelling to a 
temporary home station and then commencing 
to work a service on arrival if so rostered. 
Similarly, Westrail considers there is no Award 
provision which prevents an engineman 
working a service at a temporary home station 
and then travelling to his home station if so 
rostered, that is, provided Clause 32.—Hours 
of Duty and Overtime Payment subclause (1) 
(e) is complied with. 

(c) (i) Does Clause 18 (1) or Clause 21 (1) (2) 
and (5) of the Locomotive Enginemen's 
Award prevent an engineman from 
travelling to a temporary home station 
and then working a service for the 
balance of a shift if so rostered? 

(ii) Does Clause 18 (1) or Clause 21 (1) (2) 
and (5) of the Locomotive Enginemen's 
Award prevent an engineman from 
working into a temporary home station 

and then travelling to his home station 
within the balance of the shift if so 
required? 

I think it will further help to understand the context if I 
repeat here Mr Baldwin's opening statement: 

Once again a practice has developed within 
Westrail that when a locomotive engineman is 
required to temporarily transfer to another station 
he is booked off for a 12 hour rest period on arrival 
at the temporary home station before being rostered 
for a shift of work. Similar arrangements have 
applied on return to his original home station. That 
is, after his last shift at the temporary home station 
the worker must be booked off for 12 hours before 
signing on to journey home. It is Westrail's view 
that this practice, which has been allowed to 
develop, has no foundation or legitimacy within the 
Award provisions. This practice causes Westrail 
problems and unnecessary expense and limits 
Westrail's ability to utilise its locomotive staff. 
There is probably no need to continue on with the 
problems it does cause, just to say that it does cause 
Westrail problems. 

The relevant parts of Clause 18.—Held Away From 
Home Allowance and Clause 21.—Minimum Time Off 
Duty are expressed in the following terms: 

18 (1) Any driver or fireman (or worker acting as 
such) who works and/or travels to a foreign station 
other than on temporary transfer and there is 
released from duty and who, before 12 hours shall 
have elapsed from such release, is not required to 
commence duty preparatory to his departure from 
such foreign station for another station at which he 
is to be again released from duty shall be paid Held 
Away From Home Allowance for all time in excess 
of 12 hours at ordinary time. 

21 (1) Each driver and fireman shall be allowed 
off duty at home station for a minimum of 12 hours 
and at foreign stations for a minimum of eight hours 
except as provided hereunder. 

21 (2) Enginemen leaving home station for a 
foreign station which may entail booking off at a 
number of other stations before returning to home 
depot shall be booked off for 12 and eight hours 
alternatively, provided that the first booking off 
may be for a minimum of eight or 12 hours as the 
Department may require, provided further that 
unless the worker is notified to the contrary, prior to 
leaving his home station, the first booking off shall 
be for a period of 12 hours. 

21 (5) When relieving at a foreign station or 
temporarily transferred the temporary station will, 
for the purpose of this clause, be treated as the home 
station for the first and each subsequent booking off 
thereat. 

It will be seen from Mr Baldwin's opening statement 
that he refers to "the temporary home station". Indeed, 
this concept represents an important factor in his 
particular construction of the clauses in question. When 
dealing with Clause 18 (1) he said that the first thing to be 
noted was that it refers to temporary transfers; in this 
respect his point being that there was recognition of 
temporary transfers in the terms of the clause itself. 
However, in coming to the real point of Westrail's 
contention he referred to temporary home station again; 
he said "there;is. nothing to prevent an engineman either 
travelling or working on temporary transfer to a 
temporary home station and then working for the 
balance of the shift whether that be on local service or a 
shunter". The mainstay of the Union's argument, in 
opposition to Westrail's construction of the Award, is 
that a temporary home station is a concept unknown in 
fact and not expressed anywhere in the Award. The 
Union says, in essence, that Westrail imports this 
concept in order to construct a case; but since it is an 
invention without jurisdiction, the case cannot be 
sustained. 
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Clause 22 of the Award is a comprehensive code of 
conditions relating to transfers of employees within the 
service. Obviously, it is to this clause that one turns in 
order to clarify the meaning of transfers or related issues 
referred to in other clauses of the Award, including of 
course, Clauses 18 and 21. 

The word "transfer" is not defined in the Award. 
However, having carefully read Clause 22 there is no 
doubt in my mind that this Award, unless expressly 
qualified, refers to an employee talcing up a new home 
station or depot. "Home" in this context being given its 
literal construction, which is to say: that station 
pertaining to or connected with the employee's home 
town or centre of operations; the employee's domestic 
station. 

Clauses 22 (4) and 22 (5) are particularly relevant 
because they are prohibition and qualifying clauses 
respectively. Clearly Clause 22 (5) permits "transfers" of 
less than three months duration, and this is, I think, the 
temporary transfer referred to in Clause 18 (1). But a 
temporary transfer hardly equates to a temporary home 
station, given the meaning of the word "home" 
describing "station" in Clause 22 (1) (c). Furthermore, a 
transfer of less than three months duration can only 
occur by arrangement between "the parties" which 
means the Union and Westrail, and not the worker and 
the employer in like manner to an agreement in, for 
example, Clause 30 (3). 

I am satisfied that the Award cannot be construed to 
import a concept of temporary home station into Clauses 
18 or 21. To be sure, Clause 18 recognises a temporary 
transfer, but only in the sense just described. Once that is 
accepted it will be seen that it is a very special event that is 
excluded by the terms of this clause. Apart from this 
exclusion, the clause recognises travelling to a foreign 
station as an ordinary event and it lays down the con- 
ditions to apply to employees in this event. In my 
opinion, Clauses 18 and 21 are unambiguously 
expressed. Moreover, the questions raised are framed on 
the assumption that a temporary home station is a 
concrete proposition when it is not. In the circumstances 
there can be no interpretation and the questions will not 
be answered. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — interpretation of award. 

West Australian Government Railways Commission 
and 

The West Australian Locomotive Engine Drivers', 
Firemen's and Cleaners' Union of Workers. 

Nos. 687, 688 and 689 of 1987. 

GOVERNMENT RAILWAYS LOCOMOTIVE 
ENGINEMEN'S AWARD No. 13 of 1973. 

Engine Drivers Government Railways 

COMMISSIONER O.K. SALMON. 
28th day of August 1987. 

Order and Declaration. 
HAVING heard Mr K.A. Baldwin and with him Mr R. 
Cantrell on behalf of the Western Australian Govern- 
ment Railways Commission and Mr L. Young and with 
Mr D.M. McPolin on behalf of the West Australian 
Locomotive Engine Drivers, Firemen and Cleaners 
Union of Workers, I the undersigned member of the 
Western Australian Industrial Relations Commission, 
pursuant to the powers conferred on me by the Industrial 
Relations Act 1979, do hereby order and declare as 
follows: 

1. Order: 
That the matters raised by the Western Australian 

Government Railways Commission and covered in 
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the applications originally numbered 687 and 689 of 
1987 are dismissed. 
2. Declaration: 

That upon a true interpretation of Clause 32 (2) 
(d) (ii) of the Government Railways Locomotive 
Enginemen's Award 1973, 

(a) a shunt before departure of a train, and a 
shunt after the arrival of that train at its 
destination, does not count for the 
purpose of determining crib entitlement; 
and 

(b) a "shunt enroute" means each and every 
shunting process performed at points 
along the journey of a complete train 
between its point of departure and its point 
of final destination. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. A26 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ABORIGINAL MEDICAL SERVICE EMPLOYEES 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to any person employed by an 

Aboriginal Health or Medical Service in Western 
Australia, in any classification mentioned in Clause 
26.—Wages of this award. This award shall have effect 
throughout the State of Western Australia. 

26.—Wages. 
The minimum weekly rate of wage payable to 

employees covered by this agreement shall be: 
(1) "Field Officer" shall mean an untrained employee 

appointed as such in the Aboriginal Medical Service. 
(2) "Environmental Health Worker" shall mean an 

employee who has completed the six week mandatory 
course and six months' field supervision and who is 
responsible for water supply, sewerage maintenance and 
other environmental health protection. 

(3) "Conditionally Registered Health Worker" shall 
mean an employee who has completed at least one 
module of the six required for full certification and 
provides less complex direct patient care in communities 
or tribal areas. 

(4) "A Fully Certificated Health Worker" shall mean 
an employee who has completed the six modules required 
for full certification. 

(5) "A Fully Certificated Health Worker — Medica- 
tion Certificate Grade 1" shall mean an employee who is 
fully certified and has gained a Medication Certificate 
Grade 1 and who has responsibility for administering a 
range of drugs and medication under the "Standing 
Orders" of the responsible medical practitioner. 
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(6) "A Fully Certificated Health Worker — Medica- 
tion Certificate Grade 2" shall mean an employee who is 
fully certified and has gained both the first and second 
Medication Certificates, which will provide greater 
responsibility to and administer a wide range of drugs 
and medications under the "Standing Orders" of the 
responsible medical practitioner. 

(7) "Regional Health Co-Ordinator" shall mean an 
employee who is fully certified with Medication 
Certificates 1 and 2 and has responsibility for instruction 
in health units, field supervision and a community liaison 
role. 

(8) Enrolled Nurse. 
(9) to (14) . . . 
(15) Gardener. 
Domestic. 
Cook. 
Driver of Motor Vehicle (under 1.2 tonnes). 
Driver of Motor Vehicle (exceeding 1.2 tonnes 

capacity but not exceeding three tonnes capacity). 
Bus Drivers (under 26 passengers). 
Storeman (Grade 1). 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 29th day of September 1987. 

T. POPE, 
Acting Registrar. 

Application No. A30 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ARTWORKERS AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Operative Painters' and 
Decorators' Union of Australia, West Australian 
Branch, Union of Workers under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area, Scope and Term. 
This award shall apply to artworkers, employers of 

artworkers, and the union and shall apply throughout 
the State of Western Australia for a term of three 
months. 

4.—Definitions. 
In this award — 

"Artworker" means a person: 
1. engaged in painting, applying paint or its 

substitutes or any preparation by any means, 
including, without limiting the generality of the 
foregoing, plastic relief work, paperhanging, 
decorating, graining, marbling, varnishing, 
enamelling, gilding, lacquering or 
spraypainting; and 

2. whose work is primarily artistic in nature or 
purpose. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

67 W.A.I.G. 

Application No. A29 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"BP REFINERY (KWINANA) 

(SECURITY) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the BP Refinery (Kwinana) 
Security Men's Award No. 56 of 1978. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Scope. 
This award shall apply to employees engaged by BP 

(Kwinana) Oil Refinery in the classifications referred to 
in Clause 30.—Wage Rates of this award. 

4.—Area. 
This award shall apply over the premises of BP 

(Kwinana) Oil Refinery. 

30.—Wage Rates. 
Classification:— 

Security Officer 

Respondent. 
MSS Guard Services 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

T. POPE, 
Acting Registrar. 

Application No. 1326 of 1987. 

APPLICATION FOR JOINDER OF PARTY 
TO AWARD TITLED 

"BP REFINERY (KWINANA) (SECURITY MEN'S) 
AWARD No. 56 of 1978". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for MSS Guard Services to be joined 
as a party to the above Award. 

The application may be inspected at my office at 815 
Hay Street, Perth by any interested party without charge 
and any such party may, by giving written notice of 
objection to the Commission and to the applicant within 
28 days of publication of this Notice, appear and be 
heard on the hearing of the application. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
Acting Registrar. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

T. POPE, 
Acting Registrar. 
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Application No. 1186 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "CHILD CARE (SUBSIDISED 

CENTRES) AWARD No. 26 of 1985". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

By deleting from Clause 1.—Title, Clause 3.—Area 
and Clause 4.—Scope the exclusion of "Ngal-a 
Mothercraft Home and Training Centre (Inc)" and so 
including coverage of its employees under the award. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A32 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ENROLLED NURSES' (COMMUNITY AND 

OCCUPATIONAL HEALTH) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the Nurses (Community and 
Occupational Health) Award No. 26 of 1984 insofar as it 
applies to Enrolled Nurses. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply throughout Western Australia 

to Enrolled Nurses and Nursing Assistants employed by 
the Hon Minister for Health or any government 
instrumentality engaged in the provision of community 
and occupational health. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

T. POPE, 
Acting Registrar. 

This award replaces the Nurses (Red Cross Blood 
Transfusion Service) Award No. 16 of 1979 insofar as it 
applies to enrolled nurses. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This award shall apply to Enrolled Nurses and Nursing 

Assistants employed by the Respondent (Red Cross 
Blood Transfusion Service) throughout Western 
Australia. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

T. POPE, 
Acting Registrar. 

Application No. PSA A8 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"GOVERNMENT OFFICERS (MARKETING 

ORGANISATIONS) SALARIES, ALLOWANCES 
AND CONDITIONS AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Meat 
Marketing Corporation and Others under the Industrial 
Relations Act 1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area of Operation. 
This Award shall apply throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to all Government Officers 

eligible for membership of the Civil Service Association 
of Western Australia, Incorporated employed by the 
Public Authorities listed in Schedule A, except for those 
Officers whose salaries, salary ranges, conditions or 
allowances are determined or recommended pursuant to 
the Salaries and Allowances Act 1975 or any other Act or 
are determined or to be determined by the Governor. 

Schedule A. 
Western Australian Exim Corporation 
Western Australian Meat Marketing Corporation 
Western Australian Tourism Commission 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 13th day of October 1987. 

T. POPE, 
Acting Registrar. 

Application No. A31 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"ENROLLED NURSES' (RED CROSS 

BLOOD TRANSFUSION SERVICE) AWARD". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

Application No. 805 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MEAT INDUSTRY (GOVERNMENT) 

AWARD No. 44 of 1981'. 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Meat 
Commission under the Industrial Relations Act 1979 for 
a variation of the above Award. 
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As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

7.—Wages. 
Clause 7.—Wages — Add to this clause the following 

new classifications:— 
(a) Quality Standards Officer (AUSMEAT); 
(b) (Computer) Scales Systems Operator and 

Grader; 
(c) (Computer) Scales Systems Operator; and 
(d) Grader. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. 792 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "MEAT INDUSTRY (WESTERN 

AUSTRALIAN MEAT COMMISSION — ROBB 
JETTY DIVISION) AWARD No. 16 of 1976". 

NOTICE is given that an application has been made to 
the Commission by the Western Australian Meat 
Commission under the Industrial Relations Act 1979 for 
a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

8.—Wages. 
Clause 8.—Wages — Add to this clause the following 

new classifications:— 
(a) Quality Standards Officer (AUSMEAT); 
(b) (Computer) Scales Systems Operator and 

Grader; 
(c) (Computer) Scales Systems Operator; and 
(d) Grader. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of September 1987. 

K. SCAPIN, 
Registrar. 

Application No. A27 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THE TEACHERS' AIDES' 

(INDEPENDENT SCHOOLS)". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for the above Award. 

This award replaces the Teachers' Aides' 
(Independent Schools) Award No. A1 of 1983. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area. 
This award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This award shall be binding on Teachers' Aides and 

Child Care Workers employed in any independent school 
in any of the classifications referred to in Clause 14.— 
Wages of this award. 

14.—Wages. 
(1) Teacher's Aide 
(2) Teacher's Aide (Special School) 
(3) Teacher's Aide (Aboriginal School) 
(4) Child Care Workers 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 5th day of October 1987. 

K. SCAPIN, 
Registrar. 

Application No. A28 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THEATRICAL EMPLOYEES ENTERTAINMENT 

SPORTING AND AMUSEMENT FACILITIES 
(WESTERN AUSTRALIAN GOVERNMENT) 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the West Australian Theatrical and 
Amusement Employees Association (Union of 
Employees) under the Industrial Relations Act 1979 for 
the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply in the State of Western 

Australia to all Entertainment, Sporting and Amusement 
venues administered by the Government of Western 
Australia or its nominated authorities and or 
Contractors. 

Schedule A. 
Classification 
Attendant — General Duties 
Barrier Attendant (Racing) 
Change Cashier 
Change Room Attendant 
Cloakroom Attendant 
Curtain Attendant (Racing) 
Door Attendant 
Fence Attendant 
Gate Attendant 
Gatekeeper Handling Cash 
Kennel Attendant (Racing) 
Parking Fee Collector 
Parking Attendant 
Programme Seller 
Ride Attendant 
Scales Attendant 
Scoreboard Operator 
Scratching Board Operator/Writer 
Stalls Attendant (Racing) 
Starter (Racing) 
Supervisor of 10 or more employees 
Supervisor — less than 10 employees 
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Ticket/Token Seller 
Ticket Collector/Examiner 
Track Attendant 
Turnstile Operator — Handling Cash 
Turnstile Attendant — Not Handling Cash 
Usher 

Schedule B. 
Greyhound Racing Association of WA 
Department of Sport and Recreation 
Western Australian Sports Centre — Superdrome 
Zoological Gardens Board 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 14th day of October 1987. 

T. POPE, 
Acting Registrar. 

Application No. A25 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"THEATRICAL EMPLOYEES (GENERAL 

AMUSEMENT MACHINE CENTRES) 
AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the West Australian Theatrical and 
Amusement Employees Association (Union of 
Employees) under the Industrial Relations Act 1979 for 
the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply to all employers in the General 

Amusement and Leisure Centres, Slot and Vending 
Machine Parlours, Venues and Contractors, and Leisure 
Time Entertainment Industry named herein and to any 
of the employees engaged by those employers in any of 
the classifications specified in Clause 5.—Rates of Pay 
who are usually employed in the operations of the fore- 
going venues and/or employers. 

5.—Rates of Pay. 
The minimum weekly wage and rate of pay to be paid 

to an employee shall be as set out hereunder for the 
relevant classification:— 

Per Week 
$ 

(1) Senior Centre Controls 
Supervisor, Controller, Head of Staff, 
Security and Cash Handling executive 350.00 

(2) Cash and Money Controls 
Cashier, Change Clerk, Token, Coin and 
Chipsellers and Dealers, Ticket Sellers 250.00 

(3) General Operational Employees 
Machine and Floor Attendants, 
Attendants, Door Keepers 246.20 
Unskilled Employees/Utility Man 246.20 
Cleaners 271.20 
Cleaners engaged by the hour with a 
minimum payment as of four consecutive 
hours. 

Per Hour 
$ 

8.(X) a.m. to 6.00 p.m. 8.31 
6.00 p.m. to 12 midnight 12.46 
12 midnight to 8.00 a.m. 16.62 

Per Week 
$ 

(4) Skilled Centre Employees 
Not classified elsewhere 339.40 

(5) Machine Maintenance Services 
Mechanics, Mechanical Cleaners, 
Servicemen, Repairer and Maintenance 
man 339.40 

(6) Junior Workers all under 18 years of age shall be 
paid 80 per cent of relevant Adult Classifications, and 
other employees 18 years and over, paid as Adults, with 
no more than two Juniors per one Adult. No Juniors to 
be responsible for Cash, Security or Staff and Premises 
Control.s 

(7) Casual Employees shall be an hourly rate of one 
thirty-eighth of the appropriate weekly rate plus 20 per 
cent for a minimum of four hours. 

Schedule A. 
Schedule of Respondents. 

Machine Services, Maintenance, Contractors, Suppliers: 
Leisure and Allied Industries — 34 Palmerston 
Street, North Perth 6006. 
Mai Atwell Amusement and Fund Raising — 111 
Stirling Street, Perth 6000. 
Acoin Industries — 192 Cambridge Street, 
Wembley 6014. 
Advanced Amusement Games — 2 Willowcreek 
Mews, Kingsley 6026. 

Entertainment Premises and Theatre and Cinema 
Foyers: 

City Theatres Group — Head Office, 166 Murray 
Street, Perth 6000. 
Hoyts Theatres Limited — St Martins Arcade, 
Perth 6000. 

Amusement Centres: 
Leisure and Allied Industries — 34 Palmerston 
Street, North Perth 6006 and other operating 
premises. 
Action Park — 51 Chesterfield Drive, Mirrabooka 
6061. 
Arcadia Amusements — Beach Road, Warwick 
6024. 
Funtasia World Amusement Centre — "Super 
Bowl", Scarborough Beach Road, Cnr 
Sundercombe Road, Osborne Park 6017. 
Split Second Amusements — 126 Barrack Street, 
Perth 6000 (William Street cnr Hay Street). 
Timezone Family Leisure Centres — 114 Murray 
Street, Perth 6000. Also at — William Street, Perth; 
Shop 2 Fremantle Mall, Fremantle 6160; 18 Murray 
Street, Perth 6000; 377 Scarborough Beach Road, 
Innaloo 6018. 
Club 2000 — C/- John Souris 134 Barrack Street, 
Perth 6000. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of September 1987. 

K. SCAPIN, 
Registrar. 

56821—5 
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LONG SERVICE LEAVE — 
Boards of reference — special — 

SPECIAL BOARD OF REFERENCE. 
Industrial Relations Act 1979 

Section 50 — long service leave. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Datec Management. 

PRIVATE HOSPITAL EMPLOYEES 
AWARD No. 27 of 1971. 

BEFORE A SPECIAL BOARD OF REFERENCE. 
Mr T.J. Pope — Chairman, 

Mr C.B. Parks — Employer's Representative, 
and Mr A.R. Beech — Employee's Representative. 

Long service leave — agreement reached at hearing. 

Determination. 
MR POPE: Both the applicant and the respondent 
advised the Board at the hearing, that they had reached 
an agreement that Mrs Bergins service was continuous. 
They indicated that they would confer at a later date as to 
the quantum of payment. 

The matter has therefore been concluded. 

SECTION 29 (b) — 
Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Neville Anderson 
and 

Mayne Nickless Limited. 
No. 29 of 1987. 

State Manager Transport Industry 

COMMISSIONER S.A. KENNEDY. 
10th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

MR BEECH: I agree. 

MR PARKS: I agree. 

MR POPE: The matter is concluded on the basis of my 
earlier statement. 

SECTION 23 — 

Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23. 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia. 

No. 1156 of 1986. 

Various occupations Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
14th day of August 1987. 

Order. 
HAVING heard Mr D. Moss on behalf of the Applicant 
and Ms J. Siddons on behalf of the Respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

That Order No. C277 of 1984 be cancelled with 
effect from the 11th day of September 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Mavis Amelia Beckett 
and 

Construction Research trading as Impex Limited. 
No. 952 of 1985. 

Manager Data Processing 

COMMISSIONER J.A. NEGUS. 
28th day of August 1987. 

Order. 
WHEREAS the applicant has advised the Commission 
that she does not wish to proceed with the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Errol Barry Bond 
and 

Ocean Shipyards (WA) Pty Ltd. 
No. 848 of 1987. 

Tradesman's Assistant Ship Building 

COMMISSIONER G.J. MARTIN. 
15th day of September 1987. 

Dismissal — workers compensation — unfair — 
application dismissed. 
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Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant seeks reinstatement in the calling of a 
"tradesman's assistant" with the respondent and 
payment of wages since the date of the termination of his 
contract of employment by the respondent or alterna- 
tively that he be paid one month's wages at least by the 
respondent as compensation for that event. 

The respondent denies all of those claims wholly. 
I heard the arguments and evidence of the parties on 

the 31st day of August 1987 and reserved my decision. 
The applicant commenced employment with the 

respondent in April 1986. He left of his own accord in 
September 1986 and rejoined the respondent some weeks 
later. That absence was occasioned by the applicant's 
domestic affairs and arranged with the co-operation of 
the respondent. 

In June 1987 the applicant was injured in a motor 
vehicle accident whilst on his way home from work and 
has been in receipt of payments under the Workers' 
Compensation and Assistance Act 1981, since that event. 

From time to time thereafter he was declared capable 
of returning to work to perform light duties or full duties 
and the respondent accommodated that situation. 

However, the applicant was unable to persist with 
those arrangements and had further absences from work 
or worked incomplete days due to the injuries sustained 
in the accident. 

Those occurrences are tabulated in Exhibit "A". 
Finally, the respondent concluded that the interrup- 

tions of its work processes by the absences of the 
applicant and the need to replace him on each occasion 
with other employees could not be endured and on the 
8th day of July 1987 the respondent terminated the 
contract of employment by the payment of one week's 
wages in lieu of notice and other moneys then becoming 
due such as pro rata annual leave. 

As it had been intimated by the respondent that such 
an action was likely the applicant on the 7th day of July 
1987 visited the medical practitioner responsible for his 
treatment and was given a clearance to the effect that he 
was fit to resume duty subject to treatment by a 
physiotherapist out of working hours. 

The applicant did not present that "certificate" to the 
respondent prior to the contract of employment being 
terminated in the manner described above. 

The applicant claims that he is now able to perform his 
usual duties and should not have been dismissed. 

The respondent claims and its evidence supports the 
fact that it has been very supportive of the applicant, 
whom it considered an excellent employee but that his 
unreliability as a result of his accident was causing 
practical problems in the efficient pursuant of its work 
programmes. 

The material presented to me provides a finely 
balanced picture. 

On the one hand, the applicant says he is fit to resume 
normal work and with his good work performance in the 
past and the good relationship he had enjoyed with the 
respondent feels that its failure to continue his employ- 
ment is unfair. 

On the other hand the respondent faced with the 
applicant's unsuccessful attempts to resume employment 
even when certified by his medical practitioner as fit to 
do so, seriously doubts the applicant's ability to work as 
before. 

On balance, I take the view that the respondent has 
given the applicant during his period of employment a 
very fair go but that it has cause to consider him a poor 
risk for the future. 

Accordingly, I do not consider that the decision finally 
taken by the respondent was unfair and determine the 
application by an Order of dismissal. 
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Appearances: 
The applicant appeared on his own behalf. 
Mr C. Mitsopolous (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 20 — unfair dismissal. 

Errol Barry Bond 
and 

Ocean Shipyards (WA) Pty Ltd. 
No. 848 of 1987. 

Tradesman's Assistant Shipbuilding 

COMMISSIONER G.J. MARTIN. 
15th day of September 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
C. Mitsopolous (of Counsel) on behalf of the respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

Dated at Perth this 15 th day of September 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — application for order. 

Ivan Botica 
and 

Austasia Investments Ltd. 
No. 579 of 1987. 

T echnical Chemical/ 
Manager Research 

COMMISSIONER J.F. GREGOR. 
25th day of August 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 
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David Wingate Burden 
and 

McNaughton Gardiner Insurance Brokers. 
No. 563 of 1987. 

Sales Representative Insurance 
Industry 

COMMISSIONER S.A. KENNEDY. 
16th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim for unfair dismissal and 

contractual entitlements. 

David Buzzard 
and 

Geann Pty Ltd. 
No. 542 of 1987. 

Operations Manager Retail Industry 

COMMISSIONER S.A. KENNEDY. 
28th day of August 1987. 

Unfair dismissal claimed — Respondent claimed aban- 
donment of employment — found summary 
dismissal — misconduct not established — dismissal 
unfair — findings as to contractual entitlements — 
compensation in that form. 

Reasons for Decision. 
THE COMMISSIONER: This application was brought 
pursuant to section 29 of the Industrial Relations Act 
1979. 

The Applicant, Mr David Buzzard, seeks an order 
from the Commission on the ground that he was unfairly 
dismissed from his employment by the Respondent, 
Geann Pty Ltd, or on the ground that he is due entitle- 
ments under the terms of his contract of employment 
with the Respondent. The relief sought in respect of the 
claim of unfair dismissal is an order for compensation in 
the form of the contractual entitlements claimed. The 
sum sought is $3 445.23 comprised of $1 714.28, being 
for wages the Applicant claims are due him for the period 
from 8 November 1986 to 27 November 1986, and 
$1 730.95, being for paid annual leave the Applicant 
claims is due under the terms of the contract. 

There was no answer filed by the Respondent. 
However, at a conference convened pursuant to section 
32 of the Act before the Commission as currently 
constituted the Respondent denied that the Applicant 
was due any entitlements arising from his contract of 
employment with it and denied that the Applicant was 
dismissed. The matter, not being settled at the 
conference or subsequently, was listed for hearing and 
determination. 

In order to determine the question of whether Mr 
Buzzard is due any entitlements under his contract of 
employment with the Respondent it is necessary to 

establish what the terms of that contract were and what, 
if any, entitlements were due him when that contract 
ended, having due regard for the circumstances of the 
termination of the contract. Before the claim of 
unfairness can be considered, it is necessary to make a 
finding as to whether in fact the Applicant was dis- 
missed. I will deal with the question of the terms of the 
contract of employment first. 

Some facts as to the contract of employment are either 
agreed between the parties or are not contested. These 
are that Mr Buzzard commenced employment on 13 
January 1986; that his duties involved management 
services; that the position that he held was that of 
operations manager; that his remuneration at the time 
the contract ended was $600 gross per week; that at the 
time the contract was ended the Respondent was on 
notice from Mr Buzzard that he intended to end it; that 
the period of notice given by Mr Buzzard was four 
weeks; that this period of notice had been arrived at by 
agreement between the parties; and that the contract of 
employment was ended on 10 November 1986. 

The relevant issue between the parties so far as it goes 
to the terms of the contract of employment concerns the 
entitlement to paid annual leave; specifically, whether 
there was an entitlement to pro rata annual leave and 
whether there was an entitlement to a "loading" on such 
annual leave. 

The Applicant claims that there was an entitlement 
under the contract of employment to four weeks' paid 
leave per year; that this entitlement was due on a pro rata 
basis in the event of a termination of the contract; and 
that any such leave was subject to a "loading" of 17 per 
cent. 

The claim for a "loading" to be applied to any annual 
leave entitlement relies on the Applicant's contention 
that this is an industry "standard". But while, to my 
knowledge, such a loading (though not the percentage 
claimed in this instance) does apply to various employees 
in the industry in which the Applicant was employed, it is 
an entitlement arising under industrial awards. The 
Applicant's employment was not governed by an award 
and he simply has not established that such a loading was 
a term of his contract of employment with the 
Respondent. 

However I have concluded that the remainder of his 
claim insofar as it concerns the terms of an annual leave 
entitlement has been established — specifically, that it 
was four weeks' paid leave per year on a pro rata basis. 
That conclusion is arrived at by having particular regard 
for the evidence of Mr G. War die on behalf of the 
Respondent. Mr Wardle, a director of Geann Pty Ltd, 
employed Mr Buzzard who was then directly responsible 
to him throughout the term of the contract. In his 
evidence Mr Wardle stated that he understood that four 
weeks' annual leave would be "normal" in such a 
contract as that being considered here, agreed that the 
arrangement between himself and Mr Buzzard as to the 
taking of annual leave was, so far as he was concerned, 
flexible and that in this instance the Respondent would 
have paid the Applicant the annual leave entitlement, i.e. 
on a pro rata basis, at the end of the contract save for 
advice that no such entitlement existed pursuant to the 
events of 10 November 1986. It is clear from this evidence 
that Mr Wardle does not contest that there was an entitle- 
ment under the terms of the contract of employment to 
pro rata annual leave. Further it is clear from his 
evidence that his position, and effectively the 
Respondent's position, is that the entitlement to pro rata 
annual leave was forfeited as a consequence of the 
Applicant's actions on 10 November 1986. 

So far as the other aspect of the claim for contractual 
entitlements is concerned I find on the evidence that it 
was agreed between the parties that Mr Buzzard would 
serve out a period of four weeks' notice, that that agree- 
ment came into effect on 28 October, 1986 and that the 
period of four weeks concluded 28 days after that date. 
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To answer the question as to whether any entitlement 
is due it is necessary to examine the circumstances of and 
events leading to the end of the contract of employment 
between Mr Buzzard and Geann Pty Ltd. 

Some of this detail is not in dispute and may be simply 
stated: that on Friday 7 November 1986 as part of his 
normal duties the Applicant travelled to Port Hedland; 
that on Saturday 8 November 1986 he, in company with 
another employee who had travelled from Perth for the 
purpose, undertook a stocktake as part of his managerial 
duties; that in the afternoon of that day he received a 
telex message from Mr Wardle directing him to remain in 
Port Hedland to carry out specified tasks and thus not to 
travel to Karratha the following day as had been 
previously required; that notwithstanding this telex the 
Applicant did travel to Karratha and, at the conclusion 
of work there, returned to Perth; that on the next day, 
being Monday 10 November 1986, at approximately 
11.00 a.m. there was a meeting between Mr Wardle and 
Mr Buzzard; and that the contract of employment ended 
then. 

The material differences between the parties, most 
importantly, go to the terms of that discussion. 

According to the Applicant he sought a meeting with 
Mr Wardle early on the morning of 10 November 1986 to 
explain to him the situations he had found in Port 
Hedland and Karratha which went to his reasons for not 
complying with Mr Wardle's telex and returning to Perth 
but did not see him until 11.00 a.m. at which meeting Mr 
Wardle delivered the ultimatum to return to Port 
Hedland on the "lunchtime or 12 midday flight" that 
day or "he was finished"; that the Applicant demurred 
on the grounds that the time constraints made this 
unreasonable but that he would be prepared to return to 
Port Hedland that evening, which offer was effectively 
rejected. 

The evidence of Mr Wardle was, in his own words, 
that "the option is either you get the next plane or you 
finish and there are no entitlements". His further 
evidence was that he was unaware that there was any 
flight to Port Hedland in the middle of the day, that it 
was not unreasonable for Mr Buzzard to want to go 
home, pick up clothes and speak to his family before 
departing for Port Hedland and that he would have been 
satisfied had Mr Buzzard returned to Port Hedland that 
evening. 

I have carefully considered the evidence of both Mr 
Wardle and Mr Buzzard in coming to the conclusion that 
Mr Buzzard was effectively dismissed by Mr Wardle by 
virtue of a consequence erected on a direction with which 
Mr Buzzard could not reasonably comply, and that such 
dismissal was of a summary nature. 

I make clear that in the process I have considered 
whether, on the balance of probabilities, there was an 
imprecision in Mr Wardle's direction or any other reason 
which may have given rise to an incorrect interpretation 
by the Applicant and thereby action consistent with Mr 
Wardle's version of subsequent events and have con- 
cluded that this was unlikely. Both Mr Wardle and Mr 
Buzzard were very articulate, clear witnesses who gave 
the impression of a careful attention to detail. Further I 
note that Mr Buzzard had nothing to gain and much to 
lose in the event he abandoned his employment in the 
manner claimed by the Respondent. The threat to his 
contractual entitlements was explicit and the evidence is 
that he was to commence other employment no earlier 
than 26 November 1986, i.e. after his period of notice 
with Geann Pty Ltd ended, and there is nothing before 
me which establishes that he had any other employment 
between 10 November 1986 and that time. And I note 
that Mr Wardle's evidence is that, immediately after his 
conversation with Mr Buzzard at approximately 11.00 
a.m. on 10 November 1986, Mr Wardle sought advice as 
to the question of entitlements in the context of events to 
that point and, specifically Mr Buzzard's failure to 
comply with the directions contained in the telex. In my 
view this action was more consistent with a situation 
where a dismissal had been effected than one where an 

ultimatum to catch an aeroplane later that day or be 
deemed to have abandoned the employment had been 
delivered and met with a pre-emptory refusal. 

It remains to consider the question of unfairness. A 
summary dismissal is not of itself unfair but where a 
dismissal has been effected summarily, the onus in 
proceedings such as this is on the employer to establish 
the misconduct warranting such action. 

In this instance, having regard for the foregoing so far 
as it applies to events on 10 November 1986, the 
Respondent must rely on the failure of the Applicant to 
comply with the direction contained in the telex received 
by him in Port Hedland on 8 November 1986. 

In relation to that failure I have considered all the 
evidence and particularly as it relates to the circum- 
stances in Port Hedland and Karratha, the nature of the 
job the Applicant was engaged to do and the ramifica- 
tions of his action. I note that Mr Buzzard was a senior 
employee who was expected to be flexible; that his 
evidence that, on deciding not to comply with the 
direction in the telex, he made arrangements with staff in 
Port Hedland to carry out duties and maintain the 
situation for the Respondent was not contested by the 
Respondent; that his evidence as to the circumstances 
which led to his travelling to Karratha in contravention 
to the direction were not contested; that the evidence of 
Mr Wardle so far as it concerned the telephone call from 
the employee who travelled with Mr Buzzard went some 
way to corroborating Mr Buzzard's reasons for travelling 
to Karratha; that there is no evidence of any damage 
done to the Respondent's business as a consequence of 
the Applicant's action; and that in the words of Mr 
Wardle the Applicant had always been "keen" in his 
approach to his work. 

I have concluded that the Respondent has not 
established that the circumstances were such to justify 
the summary dismissal of Mr Buzzard. Accordingly I 
find that his dismissal was unfair. 

The Applicant has not sought re-employment but 
having regard for all the circumstances I am satisfied that 
this form of relief would not be appropriate in any event. 

An order will issue that the Respondent pay to the 
Applicant a sum equivalent to the contractual entitle- 
ments that he would have received had he continued in its 
employment up to and including 25 November 1986 less 
due taxation. In relation to that I make a further finding 
that the Applicant has not established that he was not 
paid for the period from 8 November 1986 to 10 
November 1986. 

The order will now issue subject to any speaking to the 
minutes to be arranged at a time mutually convenient to 
the parties and the Commission. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for unfair dismissal. 

David Buzzard 
and 

Geann Pty Ltd. 
No. 542 of 1986. 

Operations Manager Retail Industry 

COMMISSIONER S.A. KENNEDY. 
8th day of September 1987. 

Order. 
HAVING heard Mr M. Patrick (of Counsel) on behalf of 
the Applicant and Mr D. Carter (of Counsel) on behalf 
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of the Respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979 hereby orders — 

That the Respondent pay to the Applicant the 
sum of $3 133.38 less due taxation within 21 days of 
the date of this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Reginald Thomas Cohen-Cramp 
and 

Mirandus Pty Ltd. 
No. 1192 of 1986. 

Supervisor Rail Industry 

COMMISSIONER J.A. NEGUS. 
7th day of September 1987. 

Termination of employment — contractual entitlements 
— superannuation benefits — order for payment. 

Reasons for Decision. 
THE COMMISSIONER: By this application, lodged 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979, Mr R.T. Cohen-Cramp seeks an order that his 
former employer should pay him an amount of 
$41 384.55. The applicant claims that the money was due 
to him on account of a Staff Superannuation Scheme. 

The respondent employer denies the claim, relying on 
the rules of the said superannuation scheme which allow 
for an employee leaving voluntarily to benefit only to the 
extent of his own contributions together with accrued 
interest. According to the employer, Mr Cohen-Cramp 
was paid a lump sum of $5 000 and that was his full 
entitlement. Although a total amount of $46 384.55 was 
held against Mr Cohen-Cramp's name in the fund and 
was paid out to the employer by the trustees, the balance 
was not owing to the applicant because he had 
terminated the contract of employment of his own 
volition. 

The question in dispute between the parties is 
essentially a simple matter of fact and little purpose 
would be served by a recitation of the employment 
history of Mr Cohen-Cramp during the 10 years that he 
was associated with Mr B. Whitmore who to all intents 
and purposes was the employer at all relevant times albeit 
the title of the company underwent some alterations. 
There is no disagreement that the contract of employ- 
ment was terminated on 20 June 1986. Mr Whitmore says 
that he required Mr Cohen-Cramp to transfer to 
Queensland and had he gone as requested he would still 
be employed. Mr Cohen-Cramp says that the business 
had run out of work to do and he had been offered a 
consultancy arrangement or alternatively the oppor- 
tunity to purchase the Queensland operations. Neither 
option was acceptable to him and thus he was 
retrenched. 

The applicant produced documentary evidence to 
support his retrenchment claim. Mr Whitmore had 
indicated in a report to the Department of Social Security 
that his services were terminated due to shortage of work 
(Transcript Exhibit G5). Again he stated in a reference 
dated 20 June 1986 (Transcript Exhibit G4) that: "It was 
with much regret and after much deliberation that Mr 
Cohen-Cramp was advised that his services would no 
longer be required". 

Evidence was given by both the applicant himself and 
Mr Whitmore on behalf of the respondent employer. I 
observed the demeanour of both witnesses closely and 
where there is conflict in their versions of events then I 
am bound to say that I found Mr Cohen-Cramp to be the 
more credible. 

The weight of the evidence is clearly in favour of the 
applicant's claim that he was retrenched and is therefore 
entitled to the full benefit of the Staff Superannuation 
Fund. An order will issue in favour of the applicant. 

Appearances: 
Mr I.R. Gillon (of Counsel) on behalf of the applicant. 
Mr T. Lampropoulos (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Reginald Thomas Cohen-Cramp 
and 

Mirandus Pty Ltd. 
No. 1192 of 1986. 

Supervisor Rail Industry 

COMMISSIONER J.A. NEGUS. 
21st day of September 1987. 

Order. 
HAVING heard Mr I.R. Gillon (of Counsel) on behalf of 
the applicant and Mr T. Lampropoulos (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, hereby orders — 

That the respondent pay to Mr Reginald Thomas 
Cohen-Cramp the sum of $36 972.69 on or before 
31 October 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for contractual entitlements. 

James Haye Coleman 
and 

James Marshal & Co. 
No. 30 of 1987. 

Farmhand Farming Industry 

COMMISSIONER J.F. GREGOR. 
1st day of September 1987. 

Contract of employment — governed by an award of the 
Australian Conciliation and Arbitration 
Commission — no jurisdiction on question of 
termination of contract — no breach of contract on 
payments due — jurisdiction on contractual entitle- 
ments doubtful in any event — dismissed. 

Reasons for Decision. 
THE COMMISSIONER: On 14 January 1987, James 
Haye Coleman (Applicant) filed in the Registry of the 
Commission an application for an Order pursuant to 
section 29 of the Industrial Relations Act 1979 for out- 
standing wages and pay in lieu of notice. He claims the 
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entitlements are due to him under the terms of a contract 
of employment with James Marshal & Co (Respondent), 
which was terminated on 11 January 1987 in circum- 
stances which he says were unfair. 

On 3 February 1987, the Respondent filed a notice of 
Answer and Counter proposal in the Registry. In part, 
the particulars to the answer state that the Respondent is 
a member of the Primary Industry Industrial Association 
and as such is bound by the provisions of the Pastoral 
Industry Award, an Award of the Australian Concilia- 
tion and Arbitration Commission. Because of this, it was 
the view of the Respondent that the application is outside 
the jurisdiction of the Western Australian Industrial 
Relations Commission. In a letter dated 16 February 
1987, the Applicant requested that the application be 
bought on for hearing and determination. Submitted 
with the letter was an affidavit of evidence necessary, 
because by that time the Applicant had returned to New 
Zealand, which apparently is his country of origin. The 
affidavit submitted by him was served upon the 
Respondent by this Commission in an attempt to 
ascertain whether the possibility existed for a settlement 
of the dispute without formal hearing and determina- 
tion. Concurrently, the Commission ordered that the 
Applicant be asked that in the event that the matter did 
proceed to hearing, whether he would be prepared to 
have his case stand or fall on the information detailed in 
his affidavit. On 22 May, the Commission received a 
written advice from the Applicant confirming that he 
would. Thereafter the matter was placed on the list and 
proceeded to hearing on 17 August 1987. 

The affidavit sworn by the Applicant on 16 February 
1987, was read onto the record of the court. From it, it 
appears that during the summer vacation in 1987, that 
the Applicant was engaged by the Respondent to work as 
a truck driver during the wheat harvest on its property 
near Esperance. The Applicant says that the Respondent 
agreed to pay him a gross wage of $458 for a 6/2 day 
week. From this amount, there was to be deducted board 
of $50.00 and accommodation of $8.00. After the first 
three weeks work, he was paid a sum of $844 which 
appeared to be in accordance with arrangements made 
between them. On 9 January, there was some problem 
concerning the operation of a grain dryer and this along 
with other problems resulted in a discussion between the 
Applicant and the Respondent on 12 January; this led to 
an instruction from the Respondent for the Applicant to 
leave the property. The Applicant then says that his gross 
wage was reduced to $300 per week back-dated to the 
beginning of the employment, that he was paid only $106 
and further the Respondent failed to pay a weeks' pay in 
lieu of notice. In part 8 of the affidavit, the Applicant 
then details what he says is the correct position arising 
from his employment, the total sum owing being $1 464. 
The final part of the affidavit asked that the Commission 
order the Respondent to lodge with it income tax 
certificates in the prescribed form showing gross pay 
deducted, so the Applicant might claim a refund from 
the Australian Tax Authorities. 

At the opening of his submission on behalf of the 
Respondent, Mr Ferguson raised two preliminary issues. 
The first concerns jurisdiction of the Commission to hear 
and determine the matter, the second going to the 
question of the lack of ability to affect proper cross- 
examination of the Applicant's case, bearing in mind 
that the Respondent disputed some of the claims made. 
Before addressing these two issues, I intend to summarise 
the Respondent's position. 

Mr J.R. Marshal appeared and gave sworn evidence; 
he agreed that he had employed the Applicant in the 
manner described by him in his affidavit, including 
agreement on the amount of gross wage to be paid. He 
said there was an understanding between them that the 
job would be until the end of December and from then 
on it would continue on a daily basis until either the work 
ran out, that is harvest finished or until the Applicant left 
to go and view the America's Cup. The precise date 
depended on how well the New Zealand boat was going. 

Mr Marshal then went on to relate a series of difficulties 
that he had with the Applicant in performing the duties 
for which he was employed and at some considerable 
length detailed the inadequacies of his performance. 
These inadequacies had caused considerable expense to 
the Respondent. Notwithstanding that the Respondent 
had taken action to properly train the Applicant and to 
supervise his performance, he did not improve and 
eventually the contract was terminated. Mr Marshal 
indicated that he was upset at the time of the termination 
of the contract and that heated words were exchanged. 
He said that Mr Coleman had said to him that "Of 
course you owe me for a week's wages in lieu of notice", 
to which he replied, "No I don't, we both understand the 
contract and there is none due". 

The Applicant then had referred to assistance he 
would get from his father concerning the dispute and this 
led the Respondent to ask where his father was, he was 
told New Zealand, and he then asked whether the 
Applicant was bom fide eligible for the general 
exemption rebate for taxation that he had claimed. Mr 
Marshal indicated that he would check with his 
Accountant whether there was such an eligibility, the 
Applicant insisted that he was eligible but when Mr 
Marshal picked up the phone to check it, he admitted 
that he was not. Nevertheless, the check was made and 
the Applicant was told that tax would have to be 
deducted at a higher rate. 

In response to questions from the Commission, Mr 
Marshal confirmed the contractual agreement he made 
with the Applicant to pay him a total of $458 per week. 
He said that the amount was not calculated on an award 
basis, because he believed that he was paying well and 
truly over the award, it was simply an agreement between 
the two of them, that was acceptable for the sort of work 
to be done. He was quite firm in his view that the 
Applicant wanted a few weeks work, but he also wanted 
to get away to the America's Cup and the daily contract 
of service was designed to allow this to happen. At no 
time were there any grounds for the Applicant to believe 
that a week's notice was necessary to terminate the 
contract. 

In this case the Applicant is relying on a specific and 
express albeit verbal contract he says was made between 
himself and the Respondent. He does not bring this claim 
as one to enforce any award, but rather to enforce a 
common law contract. I have assessed the arrangement 
between the parties in the best way I can, given the 
limitations because of the non-appearance of the 
Applicant. Mr Marshal as witness for the Respondent 
appeared to be most credible and sincere, I am quite sure 
with his frank and uncomplicated style, that he was not 
withholding anything nor embellishing the truth. I there- 
fore accept his story, when he says that the arrangement 
made with the Applicant, was for the purpose of the 
Applicant providing services for a period of weeks during 
the harvest, with the understanding that he would be able 
to go off to the America's Cup at short notice when the 
boat of his interest became involved. I also accept, that 
he has not reduced the amount of money agreed between 
them to be paid as claimed by the Applicant. What has 
happened is that he has received advice from his 
Accountant concerning the level of taxation to be applied 
and he has applied that level, in accordance with what he 
understands of taxation laws to be. If he is incorrect in 
doing this, then that is a matter between the Applicant 
and the Taxation Commissioner and it is not a issue in 
which either the Respondent or this Commission has any 
power to intervene. 

That being the case and in the absence of any other 
evidence which substantiates some of the other claims 
made by the Applicant in respect to Sunday work and 
long hours, I am unable to conclude that there has either 
been an unfair dismissal or that there has been a failure to 
pay any contractual entitlement. However, I make these 
comments on the merit of the issue on the basis that the 
Applicant is right in asserting that he has a common law 
contract. This assertion though is far from being 
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established. Therefore I need, because of the arguments 
advanced by Mr Ferguson on behalf of the Respondent, 
to explore the question of jurisdiction. 

The Pastoral Industrial Award 1986 (Print G6783) 
contains the following provisions in Clause 5 — Parties 
Bound: 

5.—Parties Bound. 
(a) This Award shall be binding upon: 

(i) The Australian Workers' Union and the 
members thereof. 

(ii) The NSW Farmers' (Industrial) Associa- 
tion; the Victorian Farmers and Graziers 
Industrial Association; the Tasmanian 
Farmers' and Graziers' Employers 
Association; the United Farmers and 
Stockowners Industrial Association of 
South Australia; the Pastoralists' and 
Graziers' Association of Western 
Australia (Incorporated); the Primary 
Industry Industrial Association of 
Western Australia; the Pastoralists' 
Association of West Darling; the Shearing 
Contractors' Association of Australia and 
each of the members of each of the said 
Associations and each of the other 
persons, firms, companies or bodies whose 
names appear in Schedule "B" of this 
Award. 

(b) This Award shall be binding upon employers 
in respect of all employees whether members of the 
Union or not. 

(c) Employees shall be bound by this Award only 
when employed by employers bound by this Award. 

(d) The parties bound by this Award and their 
servants and agents respectively shall observe and 
perform the conditions of this Award and of the 
forms of agreement in Schedule "A" of this Award. 

It can be seen in subclause (a) (ii) of the clause, that the 
Primary Industry Association of Western Australia is a 
named Respondent. In evidence, Mr Marshal attested 
that the Respondent was a member of the Primary 
Industry Association of Western Australia and prima 
facie the Award is therefore binding upon the 
Respondent and any of his employees, whether they be 
members of the Union or not. Mr Ferguson suggested to 
the Commission in his submissions, that on the dicta 
contained in an appeal from a decision of the Full Bench 
in the Western Australian Industrial Commission, No. 9 
of 1980 between Metropolitan (Perth) Passenger 
Transport Trust, Appellant and Erhard Gersdorf [(1981) 
61 WAIG 611] that the Commission has no jurisdiction 
to hear and determine the matter. As I understand the 
Gersdorf Case, it dealt with the law to be applied when 
there was State legislation, which was inconsistent with 
Federal legislation, so that it was rendered inoperative by 
virtue of section 109 of the Constitution. That with 
respect to Mr Ferguson, is not the issue involved in the 
matter before the Commission presently in so far as it 
relates to a contractual benefit under section 29 (b) (ii), 
because what the Respondent is saying is that the work in 
question is covered by the Pastoral Industry Award 1986, 
a Commonwealth Award, to which the Respondent is a 
party and that it follows that this Commission is without 
jurisdiction to entertain the claim. The issue has been 
discussed in matters previously by the Commission, but 
more particularly in the obiter comments of 
Commissioner G.L. Fielding in James Hill and Rushton 
Building Contractors Pty Ltd [(1987) 67 WAIG 923], 
where the learned Commissioner had the following 
observations to make: 

First, it is said that section 29 (b) (ii) applies to the 
recovery of contractual benefits which are not 
benefits prescribed under an award. The 
Respondent argues that the benefits in question if 
they be benefits are in fact prescribed under the 
relevant Commonwealth Award. Secondly, it says 
that even if section 29 (b) (ii) does not expressly 

exclude benefits under Commonwealth Awards, the 
section is, as I understand the argument, 
inconsistent with the provisions of the Common- 
wealth Conciliation and Arbitration Act, 
particularly sections 119 and 123 which provide for 
or make specific reference to the enforcement of 
Commonwealth Awards. In particular, section 119 
specifies the courts, which clearly do not include the 
State Industrial Relations Commission, able to 
enforce such awards. In section 123, although in 
addition, there is reference to "any other court of 
competent jurisdiction", that does not include the 
State Industrial Relations Commission since, on the 
authority of the Boilermaker's Case, sub nom R. 
Kirkby ex parte Boilermaker's Society of Australia 
(1956) 94 CLR 254, and (1957) CLR 529, it would be 
incompetent by reason of the fact that it exercises 
not merely a judicial function. 

and further 
Clearly, the definition of "award" under the 

Industrial Relations Act does not include a Federal 
Award so that prima facie a benefit under such a 
contract would not be excluded by the Act. Since 
proceedings under section 29 (b) (ii) are not penal 
and of the kind envisaged by section 119 of the 
Conciliation and Arbitration Act, it is difficult to 
see that there is any inconsistency between the two 
provisions. Likewise, section 123 of 
Commonwealth Act, which is an enabling 
provision. Whether the Commission, as an expressly 
established "court of record", is competent in this 
context depends upon the extent to which the 
doctrine enshrined in the Boilermaker's Case, which 
of course does not apply to State Tribunals per se, 
applies to a State Court entrusted with non-judicial 
functions exercising the Federal judicial power but 
not Federal non-judicial power; and whether it 
otherwise meets the requirements of the Common- 
wealth Judiciary Act, . . . 

In my view the jurisdiction of the Commission in this 
matter particularly as it flows from section 29 (b) (ii) is in 
question on the opinion expressed by the learned 
Commissioner. However, a positive decision on this 
would need to be subject to far more argument than was 
presented in the instant case. 

However, there is no doubt in respect of the power of 
the Commission as it flows from section 29 (b) (i) and 
concerns unfair dismissal. Clause 54 — Contract of 
Employment of the Pastoral Industry Award does 
provide legislation of the type which was subject to the 
detailed examination of the Appeals Court in the 
Gersdorf Case (supra) and there is no doubt in my mind 
that the operation of section 29 (b) (i) would be to cut 
down the right of the employer to dismiss under that 
clause, thereby altering, impairing or detracting from the 
operation of the award, therefore to that extent, it would 
be directly inconsistent and would be rendered 
inoperative by virtue of section 109 of the Australian 
Constitution. 

For all of these reasons, the Commission intends to 
determine the matter by an order for dismissal. 

Appearances: 
No appearance for the Applicant. 
Mr J. Ferguson for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — contractual entitlements. 

James Coleman 
and 

James Marshal & Co. 
No. 30 of 1987. 
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Farmhand Farming Industry 

COMMISSIONER J.F. GREGOR. 
1st day of September 1987. 

Order. 
THERE being no appearance by the Applicant, and 
having heard Mr J. Ferguson on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) J.F. GREGOR, 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

David Lindsay Godsell 
and 

P.J. Cooper formerly trading as Triumphtune. 
No. 1051 of 1986. 

Workshop Foreman Vehicle Industry 

COMMISSIONER S.A. KENNEDY. 
21st day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Robert Grocott 
and 

The Shire of Jerramungup. 
No. 789 of 1987. 

Trainee Grader Driver Local Govt 

COMMISSIONER J.F. GREGOR. 
8th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Robert Andrew Harrison 
and 

Balga Hire. 
No. 808 of 1987. 

Maintenance Worker Plant Hire 

COMMISSIONER S.A. KENNEDY. 
15th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Jennifer Kaye Holoway 
and 

Media Link Pty Limited. 
No. 536 of 1987. 

Typesetter Publishing 

COMMISSIONER J.F. GREGOR. 
8th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
fL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — Claim for unfair dismissal. 

Karl Kepplinger 
and 

Weatherford Australia Pty Ltd. 
No. 151 of 1987. 

Technician Tool Maintenance 

COMMISSIONER J.F. GREGOR. 
14th day of September 1987. 
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Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for unfair dismissal and 

contractual entitlements. 

Shane Benjamin Koehler 
and 

Caratti Group. 
No. 608 of 1987. 

Mechanic Agricultural Industry 

COMMISSIONER S.A. KENNEDY. 
11th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
applicant today sought and was granted leave by the 
Commission to withdraw the application; now therefore 
I, the undersigned, before whom the conference was held 
do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Ms E.A. Mclntyre 
and 

Gold Service Nappy Wash. 
No. 857 of 1987. 

Manageress Laundry 

COMMISSIONER J.A. NEGUS. 
15th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

67 W.A.l.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Hubert Cecil Vaux Miller 
and 

Bestobell Engineering Products, a division of 
Commonwealth Industrial Gases Limited. 

No. 256 of 1987. 

Sales Officer Metal Industry 

COMMISSIONER W.S. COLEMAN. 
3i d day of September 1987. 

Termination of employment — unfair dismissal — 
ability to discharge duties — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim by Mr H.C. 
Vaux Miller for compensation for the unfair termination 
of his employment by Bestobell Engineering Products on 
12 March 1987. Ownership of the Respondent Company 
changed on 2 March 1987 when the enterprise became a 
division of Commonwealth Industrial Gases Limited. 
The Applicant submits that whether or not his dismissal 
of employment was effective with the knowledge of the 
new owners, it was an unfair exercise of the legal right. 
He appreciates that the vacancy created by his dismissal 
has been filled and that having secured another position, 
his duty is to his new employer. On the basis of these 
considerations Mr Vaux Miller submits that it is 
inappropriate to pursue re-employment with the 
Respondent Company but that compensation at the rate 
of two twelfths of $22 675, his salary on termination, is 
warranted. This amount is intended to accommodate the 
losses he has sustained in having to accept employment at 
a lower level of remuneration to that which he received at 
the Respondent Company and in not being able to 
participate in the superannuation scheme which had 
become available to employees with the takeover of 
Bestobell Engineering Products by Commonwealth 
Industrial Gases Limited. 

The Applicant's services were terminated with the 
payment of four weeks' salary in lieu of notice. One week 
after his dismissal he secured employment on a contract 
basis for two weeks, then after another week succeeded 
in gaining a permanent position. 

The Respondent Company rejects the claim and 
opposes the relief sought. It submits that in the first 
instance the Commission does not have power to award 
compensation and further that it lacks jurisdiction to 
make an order in the form claimed in the absence of an 
order for re-employment. While it was appreciated that 
at this time the issue of the scope of the Commission's 
power to determine compensation is the subject of con- 
sideration in another place, it was agreed that this claim 
should proceed without determination of the preliminary 
jurisdictional issue. The Respondent Company denies 
that Mr Vaux Miller was unfairly dismissed and states 
that the Commission should not interfere with the 
Company's legal right whereby Mr Vaux Miller's services 
were terminated on 12 March. 

Mr Vaux Miller was a successful Applicant for a 
position of internal sales officer with Bestobell 
Engineering Products and commenced employment on 9 
September 1985. His duties were to receive telephone 
calls from clients or consultants and to assist them in 
identifying gauges, valves and other engineering 
products they required for their particular needs. He was 
also required to write up orders and arrange delivery of 
the goods. With the volume of incoming calls and the 
demands for specialised knowledge over a range of 
products, it was a stressful job. Mr Vaux Miller was part 
of an internal sales team of four and was responsible 
directly to the manager, although he was required to 
liaise with the sales manager, several product managers 
and the inventory controller. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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When the Applicant accepted the position in 
September 1985 he made it known to the manager Mr 
Oldham, that he valued his time with his family. He 
secured an understanding that he would not be required 
to spend unspecified periods of time at the office outside 
normal working hours. However, it was made clear to 
him that he would need to become familiar with the 
Company's range of producs and to this end he would 
need to invest some of his own time. On 12 March, Mr 
Vaux Miller claims that he was called into Mr Oldham's 
office and was informed that his services were being 
terminated. Mr Vaux Miller admits that this had a 
devastating impact on him and that he cannot recall the 
details of the conversation other than that the reason 
given to him for his termination was his lack of 
performance. In that conversation Mr Vaux Miller pre- 
vailed upon the manager to reconsider the notice of 
termination. This was done but the initial decision was 
subsequently confirmed later that day. Mr Vaux Miller 
ceased employment on 12 March. Some three weeks 
before that when another person had been dismissed 
from the Company's employment, that employee had 
confided to Mr Vaux Miller that he would be next. Mr 
Vaux Miller had then confronted Mr Oldham and had 
been assured that no such action was being contem- 
plated. Furthermore, in February 1987 when Bestobell 
Engineering Products was to be acquired by Common- 
wealth Industrial Gases Limited, Mr Vaux Miller had 
received a written offer of employment which he had 
accepted. In Mr Vaux Miller's view, the termination of 
his services with the Respondent Company was without 
justification. He cites the possibility of a conflict of 
personality with other members of staff and his stated 
resentment to the requirement to attend a week-end 
seminar on product familiarity without a payment, as 
being reasons behind the manager's action. On those 
aspects of his performance which the manager had 
spoken with him, in the past, Mr Vaux Miller considers 
that they were trivial and that they were matters which 
could equally have been taken up with other members of 
staff. The matters concerned his punctuality, application 
to the job and relationship with other people in the 
office. The fact that an offer of employment had been 
forthcoming from CIG Limited, together with an 
invitation to contribute to the staff superannuation 
scheme and that the manager had in a discussion three 
weeks earlier denied any intention to terminate his 
services, are in the Applicant's view, evidence of the 
standing that he enjoyed at the time immediately prior to 
his dismissal. 

Mr Oldham, manager of Bestobell Engineering 
Products, outlined the circumstances which gave rise to 
the decision to terminate Mr Vaux Miller on 12 March. A 
customer had complained about the treatment that had 
been received from Mr Vaux Miller when an enquiry had 
been made about the progress of an order. After initially 
being fobbed off the customer was given false informa- 
tion. The outcome of the incident was a considerable 
delay in satisfying the customer's requirement and the 
potential loss of future business. The manager had 
investigated the matter and confronted Mr Vaux Miller 
with the complaint. A satisfactory explanation was not 
forthcoming from the Applicant. This incident followed 
four other occasions on which Mr Oldham found it 
necessary to counsel him. The issues on which the 
manager had previously found it necessary to raise with 
Mr Vaux Miller were his lack of product knowledge, his 
attitude to the job and the necessity to be punctual, 
excessive use of the telephone for private calls and his 
relationship with other members of staff. On each 
occasion the manager noted an improvement in 
performance for a week or two but then Mr Vaux Miller 
would lapse into his previous behaviour. Mr Oldham 
acknowledges that a period of time had to be given to the 
Applicant to assimilate information associated with the 
company's range of products. However, allowing for 
that there was not the level of commitment from Mr 
Vaux Miller which was necessary for him to adequately 
discharge his duties. The inability to cope with the 
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demands of the job placed additional burdens on other 
members of the internal sales team and at times Mr Vaux 
Miller's attitude to other people in the office made the 
work environment difficult. Mr Oldham decided that the 
Applicant had not responded to counselling which had 
been given on four occasions and that the incident which 
was the cause of Mr Vaux Miller's performance being 
reviewed again on 12 March was so serious that his 
services were terminated., 

I cannot accept Mr Vaux Miller's assertion that the 
cause of his demise was a personality conflict with other 
staff members or the company's reaction to his stated 
resentment to attend a week-end seminar to gain 
familiarity with the company's products. Mr Vaux Miller 
impressed me as a forthright person. Just as he made it 
clear at the hearing he had made it known to his employer 
that he would not extend himself beyond what was 
necessary to get by on the job. He appears to have 
remained somewhat aloof from other employees and to 
his credit was not prepared to engage in rumour 
mongering at work. However, I find that there were 
aspects of his performance which gave rise to serious 
doubts about his ability to discharge his duties and which 
were the subject of concern to his employer and which 
had on a number of occasions been brought to his 
attention. I am satisfied on the evidence presented by Mr 
Oldham that Mr Vaux Miller had been remiss in his 
dealings with the customer in the incident which was 
discussed on 12 March and that this followed a series of 
discussions from which Mr Vaux Miller knew that it was 
necessary for him to improve his performance. 

In view of all the circumstances of the case I consider 
that the Commission should not interfere with the 
Company's exercise of its legal right to terminate Mr 
Vaux Miller's services. It is therefore unnecessary to 
consider the jurisdiction of the issues raised by the 
respondent. 

The application is dismissed. 

Appearances: 
The Applicant appeared on his own behalf. 
Mr M.L. Greenland (of Counsel) appeared on behalf 

of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Hubert Cecil Vaux Miller 
and 

Bestobell Engineering Products, a division of 
Commonwealth Industrial Gases Limited. 

No. 256 of 1987. 

Sales Officer Metal Industry 

COMMISSIONER W.S. COLEMAN. 
3rd day of September 1987. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
M.L. Greenland (of Counsel) on behalf of the Respon- 
dent the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Heather Pearson 
and 

Amaroo Retirement Village. 
No. 564 of 1987. 

Secretary Retirement 
Village 

COMMISSIONER S.A. KENNEDY. 
23rd day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — application re unfair dismissal. 

Kyra Phillips 
and 

Fire Brigade Credit Union. 
No. 902 of 1987. 

Teller Finance Industry — 
Credit Union 

COMMISSIONER J.F. GREGOR. 
18th day of September 1987. 

Order. 
HAVING heard Ms K. Phillips on her own behalf and 
Mr P.J. Cooke on behalf of the respondent, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, and by consent, 
hereby orders — 

That the respondent pay to the applicant the sum 
of $231.90 in full and final settlement of this matter 
within 21 days of the date herein. 

(Sgd.) J.F. GREGOR, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Ms L.D. Quinn 
and 

All Seasons Resorts Pty Ltd. 
No. 33 of 1986. 

Manager Hospitality 

COMMISSIONER J.A. NEGUS. 
15th day of September 1987. 

Order. 
THERE being no appearance for the applicant or the 
respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed for want of 
prosecution. 

(Sgd.) J.A. NEGUS, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim 

Shelley Rose 
and 

Glenavis Pty Ltd. 
No. 490 of 1987. 

Receptionist Liquor and 
Accommodation 

Industry 

COMMISSIONER S.A. KENNEDY. 
25th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of this matter; now therefore I, the 
undersigned, before whom the conference was held do 
hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) and section 29 (b) (ii) Claim for Unfair 

Dismissal and Contractual Entitlements. 

Cheryl Maree Ross 
and 

Michael Lockington. 
No. 978 of 1987. 

Restaurant Liquor and 
Supervisor Accommodation 

Industry 

COMMISSIONER S.A. KENNEDY. 
2nd day of October 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders:— 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
IL.S.l Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for an order. 

Sandra Russell-Floyd 
and 

John Williams, Pineholt Holdings Pty Ltd. 
No. 297 of 1986. 

Sales Retailing — 
Manager Stationery 

COMMISSIONER J.F. GREGOR. 
5th day of October 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim for unfair dismissal and 

contractual entitlements. 

Lillian Francis Russo 
and 

Maria Brestovac Beauty Therapy. 
No. 482 of 1987. 

Beauty Therapist Beauty Services 

COMMISSIONER S.A. KENNEDY. 
8th day of September 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement in full and 
final settlement of this matter; the terms of which 
agreement are recorded as per the attached Schedule; 
now therefore I, the undersigned, before whom the 
conference was held do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
The terms of settlement of application No. 482 of 1987 

are: 
That both parties accept the allegation of stealing 

has been withdrawn. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Mr H. Setiawan 
and 

ACE Chemicals Pty Ltd. 
No. 825 of 1987. 
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Supervising Chemical 
Product Maker 

COMMISSIONER J.A. NEGUS. 
17th day of September 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
J. Uphill on behalf of the respondent, the Commission 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Michael Sibley 
and 

SSB Advertising Pty Limited. 
No. 562 of 1987. 

Layout Artist Advertising 
Industry 

COMMISSIONER S.A. KENNEDY. 
24th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for contractual benefits. 

Lisa Francesca Stothard 
and 

R.O. Meyers trading as International Bloodstock 
and Syndications. 
No. 198 of 1986. 

Clerk Horse Breeding 

COMMISSIONER J.F. GREGOR. 
16th day of September 1987. 

Wages (Contract of Employment) — wages, pro rata 
annual leave — claim for contractual benefit — 
identification of respondent and terms of contract 
established — claim upheld. 

Reasons for Decision. 
THE COMMISSIONER: On 29 May 1987, I issued by 
Reasons for Decision dismissing the application by Lisa 
Francesca Stothard for an Order for payment of 
benefits, said by her to arise from a contract of employ- 
ment with the respondent. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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There were two reasons why I so decided. The first was 
the document (Exhibit Rl) on which the applicant relied 
to erect the terms of contract was blank in an important 
respect. Secondly, there was not sufficient evidence for 
me to safely discover the true identity of the respondent. 
No, or not sufficient argument had been put by the agent 
appearing for the applicant to justify his statements from 
the bar table, notwithstanding cautionary advice from 
me (see transcript page 2-3). I therefore concluded that 
the onus carried by the applicant to prove its case had not 
been discharged. 

The applicant appealed my decision to the Full Bench, 
which after hearing brief submissions from the agent, 
unanimously ordered that my decision be suspended and 
remitted the matter for further hearing and determina- 
tion. From my reading of the Reasons for Decision which 
were given extemporaneously, on 3 August 1987 it must 
be accepted that the Full Bench formed the view on the 
suggestion of the agent for the applicant, that the 
absence of the respondent from the hearing before it was 
indicative that there had been no proceedings at which 
the respondent had been represented at any time during 
the conduct of the case. I draw this conclusion, because 
on page 2 of the Reasons for Decision issued on 3 August 
1987, the following statement is made: 

There evidently was a conference at which, so we 
are informed, the respondent, R.O. Meyers trading 
as International Bloodstock or trading as any other 
firm, made no appearance . . . 

However, the facts are different as a scan of the 
Commission's file record would have disclosed. I con- 
ducted conciliation proceedings on 29 October 1986. The 
respondent was represented at the proceedings where 
detailed discussions occurred. In addition, at my 
direction, my Associate conducted discussions not only 
with the respondent, but with the various agents who 
have from time to time represented the applicant. I raise 
these issues because not to do so leaves the impression 
that I have been dilatory in the application of section 32, 
which in subsections 1 and 2 commands: 

32 (1) Where an industrial matter has been 
referred to the Commission the Commission shall, 
unless it is satisfied that the resolution of the matter 
would not be assisted by doing so, endeavour to 
resolve the matter by conciliation. 

(2) In endeavouring to resolve an industrial 
matter by conciliation the Commission shall do all 
things as it appears to be right and proper to assist 
the parties to reach an agreement on terms for the 
resolution of the matter. 

Apparently the Full Bench concluded that the only 
information I had on the matter was that which had been 
put by the agent during the hearing the subject of my 
Reasons on 29 April. The agent convinced it that he had 
further "evidence" which he could have put at the time, 
but for reasons best known to him had not, because on 
page 4 of the Full Bench Decision, the following 
statement occurs: 

... I would put it as high as to say that it can very 
likely be rectified according to what Mr Ruskin says 
he has by way of further evidence. Not that it is new 
evidence as it was available presumably at the time. 

In any event, notwithstanding any previous know- 
ledge, I determined the matter on what was put to me 
during the arbitral proceedings. If I be wrong in doing so, 
I respectfully accept the guidance which has now been 
given me by the Full Bench. 

In accordance with the direction of the Full Bench the 
matter was re-listed. The hearing took place on 9 
September 1987. Mr Ruskin continued his appearance on 
behalf of the applicant. Again, the respondent did not 
appear. Further documentary information was received 
and exhibited. The documents include a Group 
Certificate, Corporate Affairs Department records and a 
statement of Mr R.O. Meyers, a Principal of the 
respondent. However, more importantly Mr Ruskin 
called evidence from a Police Officer, Inspector C.B. 

Pace and from Ms J. Wade, a Public Servant employed 
by the Department of Employment and Industrial 
Relations. 

Mr Pace gave evidence that in the course of his 
employment and through having known the father and 
family of the respondent's Principal, Mr R.O. Meyers 
for a number of years, that he knew that the applicant 
had been employed by the respondent during the period 
November 1984 through May 1985. He was also able to 
say that Kiwi Bloodstock and Syndications and Inter- 
national Bloodstock and Syndications had the same 
principals and that the latter was a successor to the 
former. 

Ms Wade gave evidence on the government policy 
which was applied to the Special Youth Employment 
Training Programme Subsidy Scheme. She explained the 
procedures necessary before an employer could take part 
in the scheme. By reference to Exhibit Rl, she described 
the actions taken by the approving Department to ensure 
that a bona fide employment contract existed before 
approval was given to grant a subsidy. This was done on 
the basis: 

. . . that the employer and the employee have a 
normal relationship under prevailing industrial 
conditions in that particular occupational area. 

(Evidence of J. Wade transcript page 26) 
The final witness called was the applicant. She was 

unaware of dates, amounts paid and in general her 
evidence does not contribute information which needs a 
recitation here. In fact, some of it could be even said to 
detract from her own case. However, I will comment 
later in these Reasons on this aspect. 

Notwithstanding the applicant's own evidence, the 
evidence of Inspector Pace and Ms Wade more than 
satisfies the concerns that led me to dismiss the matter 
after the first hearing. There is now no doubt that the 
respondent is correctly identified over the whole of the 
employment period and that the contract of service was 
based generally upon an award in the clerical industry. 
This finding relieves my mind of the doubts which had 
arisen concerning the entitlement to pro rata leave 
payments, because of the rules laid down by the Western 
Australian Supreme Court in H.A.W. Jones Pty Ltd v. 
Neille [(1967) WAR 181]. 

The unchallenged evidence of Lisa Stothard is that she 
is owned moneys for wages and pro rata leave. In the 
absence of any argument to the contrary, I must accept 
the calculations produced by the applicant and I will 
issue an Order upon the respondent to pay the applicant 
those amounts. 

This case raises serious issues I feel bound to address. 
The Industrial Relations Act 1979 in section 29 (b) (ii) 
provides: 

29. An industrial matter may be referred to the 
• Commission — 

(a) ... 
(i) ... 
(ii) . . . 

and 
(b) In the case of a claim by an employee — 

(i) ... 
(ii) That he has not been allowed by his 

employer a benefit, not being a 
benefit under an award or order, to 
which he is entitled under his 
contract of service by the employer. 

As I understand the section, the Commission exercises 
judicial power in the determination of applications 
brought under it. That is, when a claim is made the 
Commission must discover the terms of contract as a 
matter of law [see Simon v. Business Computers 
International Pty Ltd ([1985] 65 WAIG 2039)]. It then 
makes a finding of any entitlement upon the terms 
discovered and those terms alone. This is a legal process 
that takes place in a jurisdiction which is pre-dominantly 
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designed to be accessible to the lay person. Concerns 
about the operation of the section have been raised 
recently, and have been succinctly expressed by Marcelle 
Brown in her book, Western Australian Industrial 
Relations Law [(University Press Nedlands WA1987) see 
pages 192-193]. Mrs Brown's concerns are directed to the 
Commission itself, but in practice the problem is 
compounded by the appearance of unrepresented 
applicants, or as in this case by completely unqualified 
agents who come to the Commission to represent an 
applicant to "give a helping hand". The transcript of the 
remitted hearing shows that the proceedings were in 
danger of degenerating into a farce. The agent for the 
applicant had no knowledge of procedure, no knowledge 
of evidence indeed, if the Commission had not had the 
assistance of Inspector Pace and Ms Wade, (assistance 
which I now gratefully acknowledge), the result of the 
remitted proceeding would have been the same as the 
first. 

During the hearing, I intervened in the Examination in 
Chief of the applicant to caution the agent that the effect 
of his questions could be to strike down the evidence 
which had been received from witnesses Pace and Wade. 
I have grave misgivings on such an intervention, because 
of the potential it has to remove the Bench from role or 
adjudicator to advocate, however I did so as it appears to 
me that the thrust of the decision of the Full Bench holds 
to account the Commissioner if all information is not 
presented in the initial proceeding. This conclusion 
follows because the appeal was allowed on the basis that 
my decision was not in accordance with equity, good 
conscience and the substantial merits (see Decision of 
Full Bench page 5) of the case. In my respectful view 
these commands as they are specified in section 26 fall 
upon the Commission and failure to apply them in a 
particular case cannot be laid at the feet of parties. 

However be that all as it may, the operation of my 
order was suspended and the matter was subject to 
further hearing by me, following what I understood the 
rules drawn by the Full Bench in its Reasons to be. This 
matter is now resolved in favour of the applicant. 
Minutes of the proposed order will now issue. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — application for contractual benefits. 

Lisa Francesca Stothard 
and 

R.O. Meyers trading as International Bloodstock 
and Syndications. 
No. 198 of 1986. 

Clerk Horse Breeding 

COMMISSIONER J.F. GREGOR. 
23rd day of September 1987. 

Order. 
HAVING heard Mr R.W. Ruskin on behalf of the appli- 
cant and there being no appearance on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the respondents pay to the applicant the sum 
of $1 321.64 within 21 days of the date hereof. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Lloyd Thomas 
and 

SHRM Australia Pty Ltd. 
No. 588 of 1987. 

Cleaner Catering Industry 

COMMISSIONER J.F. GREGOR. 
16th day of September 1987. 

Termination of employment — unfair dismissal — 
employer offered to reinstate in accordance with an 
agreement made during conciliation conference — 
applicant refused offer — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: In an application filed in the 
Registry on 27 May 1987, Lloyd Thomas (the applicant), 
claimed he had been unfairly dismissed from his employ- 
ment with SHRM Australia Pty Ltd (respondent). The 
statement attached to the application avers that Mr 
Thomas was employed in the employer's business of 
catering as a cleaner and that employment commenced 
on 11 April 1987 and concluded on 10 May 1987. 

As is the practice in this Commission, the matter was 
listed for a pre-trial conference. This took place on 6 July 
1987. At the conference the applicant said he had been 
unfairly dismissed because he had not been given an 
opportunity to correct any failures he may have had in 
work he was performing for the respondent. He said he 
had been sent to work in a gold mine out of Meekatharra 
and that employment had lasted for a short time, 
approximately three days, until the Project Manager told 
him he was unsuitable. He left the site, rang the Perth 
office and spoke with an officer of the respondent 
Company who, after listening to him, agreed after a 
period of two days to give him further work. That job did 
not work out either and termination was eventually 
effected by the Company's Project Manager because it 
was said that the applicant did not respond to verbal 
warnings for neglect of duty. 

As far as the respondent was concerned, it said every- 
thing possible had been done for the applicant, even to 
the extent of arranging transport out of the second place 
of employment and that the transport not being availed 
of by the applicant because he was not in a fit state to 
leave at the time. This caused the Company to expend 
additional moneys to get him back to Perth on alter- 
native transport. 

In brief, that seemed to be the story as told by the 
parties to the Commission in the conference. The 
Commission after listening to it arranged for conciliation 
between the parties after it held individual discussions 
with them. The Commission, during the individual 
discussions prevailed upon the employer to give the 
applicant another opportunity. This opportunity was 
designed to test the applicant's bona fides in his desire to 
work for the Company. The respondent, during the split 
conference, was reluctant to offer further employment 
believing it had done all that had been possible but, at the 
insistence of the Commission, offered another contract 
of employment but on the basis that the applicant agree 
to repay an air fare of $200 which had arisen in the 
circumstances previously related in this decision. 

The Commission took the opportunity also to speak 
with the applicant and pointed out the obligation for him 
to perform the work which was necessary under the 
contract of service, drawing to his attention that an 
employer is entitled to ask for duties to be performed and 
they should be performed in the manner required. The 
applicant was prepared to accept the arrangement and it 
was suggested by the Commission that it be secured in 
writing in the form of a letter of engagement from the 
Company to the applicant. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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At the time of the conference the respondent was 
unable to say exactly when the applicant would be re- 
engaged and the Commission urged it to use its best 
endeavours to offer employment as soon as possible. 
Because there was a concern that work might not be 
immediately available, it was arranged with the applicant 
that he report to the Commission each week until a job 
had been found. On 7 July the Commission received a 
notification by way of a letter from the respondent over 
the signature of Mr C.W. Brockwell, the General 
Manager for Western Australia, advising that it had 
agreed to offer employment to the applicant in the first 
available position which became vacant at any of its field 
catering contracts. Excluded from the offer were 
Elorseshoe Lights and the Gidgie Gold Mine where he 
had been previously employed. Further that the appli- 
cant had agreed to take up the employment with the 
Company in full and final satisfaction of his claim once 
the offer was forthcoming. The letter went on to relate 
that he had been offered employment at the BHP Pillara 
contract, which is located 22 kilometres east of Fitzroy 
Crossing on Tuesday morning 7 July 1987. Details of the 
terms of employment which had been offered, including 
an indication of the amount of hours to be worked each 
week and the weekly earnings of $425 were also included 
in the letter. 

Finally, the letter advised that the applicant had 
declined the offer of employment on the basis that the 
remuneration offered was insufficient. In consequence, 
the respondent's position was that the applicant was no 
longer the subject of an offer of employment by the 
Company because although it had abided by the arrange- 
ments made at the conference they had not been 
honoured by the applicant. 

The applicant also wrote a series of letters to the 
Commission. The first was received on 21 July 1987 and 
advised the Commission that the Company had offered a 
position at the Pillara contract and that he had arrange- 
ments to go to Kalgoorlie on the following day and, as a 
result the job had fallen through. He wrote another letter 
on 29 July 1987 which incorrectly said "the court" had 
stipulated he was unfairly dismissed and therefore 
claimed that he should be awarded compensation from 
the date of dismissal to the date of reinstatement. There 
was a further letter on 31 August 1987 in which he 
advised the Commission that the Company advised him 
he could be placed in a position at Fitzroy Crossing pro- 
vided he paid his own air fare. The letter questioned 
whether he should pay his own air fare as "the decision" 
was in his favour. This letter, along with other 
indicators, suggests that even at that stage Mr Thomas 
was still interested in the job and it was by reason of 
failure to pay an air fare in that case that he did not take 
the job. 

Further in the background of the matter, the applicant 
had contacted, or had discussions with an officer of the 
Commission on 7 July. The Commission's log of that 
telephone call indicates that he was unhappy about the 
location of the job and that the pay was less than the 
previous positions. He stated during these proceedings 
that he did mention other reasons during that conversa- 
tion but he also confirmed the log note. There was a 
further conversation on 13 July between an officer of the 
Commission and Mr Thomas and on 15 July the matter 
was placed on the list for hearing on 7 September. 

At the commencement of the proceedings the 
Commission summarised the events and asked the appli- 
cant to show cause why the Commission should not 
exercise its discretion under section 27 (1) (a) (iv) of the 
Industrial Relations Act 1979 and dismiss the application 
because he had failed to take up the job offer which came 
from the conciliation proceedings conducted by the 
Commission on 6 July. His submission in response was 
that he did not have sufficient time to make arrange- 
ments to leave his current place of residence between the 
time he received the job offer on 7 July 1987 and the 
starting date which was stipulated as 10 July 1987. He 
also said he was committed to go to a job interview in 
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Kalgoorlie on 9 or 10 July and he opted to do that. This, 
he says, is his major reason for failing to take up the 
position. 

On behalf of the respondent Mr Brockwell tells a 
different story. He says the respondent accepted the 
strong representation from the Commission to offer a 
position as soon as possible. When the offer was made to 
the applicant he said the earning potential of the new 
position was insufficient. Mr Brockwell says he made no 
mention of his Kalgoorlie trip at that time. He further 
says that the respondent acted in good faith and 
assumed, rightly in his view, that the applicant had other 
priorities. 

For my part I am not convinced by Mr Thomas' story. 
He has been inconsistent in his reasons why he did not 
take the job. These inconsistencies range from a lack of 
time, less earnings to the necessity to pay air fares. Mr 
Brockwell argues that the exigencies of his industry mean 
that the luxury of notice is not always available. He gave 
Mr Thomas the first possible position and that was 
declined. My own knowledge of the commercial catering 
industry in remote areas, tells me that Mr Brockwell does 
not gild the lily when he describes the imperitives for 
quick replacement of staff in the field. 

The duties of the Commission in respect of these 
applications are laid down in section 32. The Commis- 
sion is required to use its best endeavours to achieve 
settlement by conciliation. In this case the Commission 
conducted those activities assiduously. It had a joint 
conference of the parties, it then had individual 
discussions with them and, as a result, an agreement was 
made. It is fundamental to the operation of this Commis- 
sion that agreements once made be kept because to do 
otherwise is to create a further source of disputation 
which then involves this place in additional and 
unnecessary activity. The Commission therefore always 
insists that arrangements which are made before it in 
conciliation proceedings are honoured. 

That being the case, I believed the objects of the Act 
have already fully satisfied in the conduct of this matter. 
To go further and hear primary argument on the case 
could be a denial of justice to the respondent, who 
appears to have acted properly. The applicant has made 
his own decisions following upon an arrangement which 
was put in place for him through the intervention of this 
Commission. It is not in the public interest that the 
matter continue any further than this and, in accordance 
with the provisions of section 27 (1) (a) (iv) I intend to 
exercise my discretion and dismiss the claim. 

Appearances: 
The applicant appeared in person. 
Mr C.W. Brockwell appeared on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Lloyd Thomas 
and 

SHRM Australia Pty Ltd. 
No. 588 of 1987. 

Cleaner Catering Industry 

COMMISSIONER J.F. GREGOR. 
16th day of September 1987. 

Order. 
HAVING heard the applicant in person and Mr C.W. 
Brockwell on behalf of the respondent, the Commission, 
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pursuant to the powers contained in section 27 (1) (a) (iv) 
of the Industrial Relations Act 1979, and all other powers 
therein, hereby orders — 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal. 

Dennis Paul Treasure 
and 

Hulls Pty Ltd/Waroona Contracting. 
No. 441 of 1987. 

Truck Driver Transport 

COMMISSIONER J.A. NEGUS. 
28th day of August 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mr 
N. Vuletic on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim 

Alan West 
and 

Radtek Corporation Pty Ltd. 
No. 452 of 1987. 

Manufacturing Business 
— Products Manager Equipment 

Industry 

COMMISSIONER S.A. KENNEDY. 
23rd day of September 1987. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the applicant and Mr RJ. Viol (of Counsel) on behalf of 
the respondent; and whereas the applicant today sought 
and was granted leave by the Commission to withdraw 
the application; now therefore I, the undersigned, before 
whom this matter was heard do hereby order — 

That the application be withdrawn by leave. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii). 

Mr J. White 
and 

DM Supplies Pty Ltd. 
No. 698 of 1987. 

Sales Storage 
Representative Services 

COMMISSIONER J.A. NEGUS. 
30th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
by the Commission to withdraw the application, the 
Commission pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

SECTION 32 — 

Matters dealt with — 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32 — tradesmen's assistants. 

Cockburn Cement Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 831 of 1987. 

T radesmen' s Assistants Cement 

COMMISSIONER O.K. SALMON. 
2nd day of October 1987. 

Order. 
HAVING been advised by all of the parties in Applica- 
tion No. 831 of 1987 that the Orders made on 17 July 
1987 pursuant to section 32 of the Industrial Relations 
Act 1979 and numbered Orders 1. and 2. should be 
discharged by consent of all the parties. The Commission 
hereby orders: 

That Orders numbered 1. and 2. in the Order 
made in Application 831 of 1987 dated 17 July 1987 
be discharged. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair dismissal. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Robe River Iron Associates. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

No. 610 of 1987. 
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ROBE RIVER IRON ASSOCIATES 
(IRON ORE PRODUCTION AND PROCESSING) 

AGREEMENT No. 10 of 1979. 
Mechanical Fitter Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
20th day of August 1987. 

Termination of employment — unfair dismissal — 
refusal to undertake temporary transfer — con- 
tractual right of employer to effect temporary 
transfer — termination of employment harsh and 
oppressive in all of the circumstances. 

Reasons for Decision. 
THE COMMISSIONER: The applicant union seeks re- 
employment without loss of entitlements for an 
employee of the respondent company whose services 
were terminated with payment in lieu of notice for failing 
to comply with an order to undertake a temporary 
transfer from Cape Lambert to Pannawonica. 

In the first instance it is argued that the dismissal is 
unfair in that the order to transfer was not lawful under 
the terms of the employee's contract of service. If that 
argument is not sustained, it is submitted that the 
termination was a harsh or oppressive exercise of the 
employer's legal right inasmuch as although the order 
was lawful, it was, in the light of facts, unreasonable. 
However, if it is found that the order to transfer is lawful 
and reasonable, it is the applicant's position that there 
were "reasonable reasons for non-compliance". Finally, 
it is argued that in all the circumstances of the case, the 
employee was not given a "fair go". 

The respondent company rejects the claim and 
opposes the relief sought. It argues that an unqualified 
right exists to order employees' transfers. In the circum- 
stances of this case, the employee (Mr Kennedy) was 
required to undertake the transfer from Cape Lambert to 
Pannawonica to satisfy the company's operational needs 
and having refused, the employee repudiated his contract 
of employment. Although the company claims it was 
entitled to summarily dismiss the employee, it elected to 
terminate the contract with payment in lieu of notice. 

The applicant union argues that the offer and 
acceptance of employment (Exhibit 1) particularises Mr 
Kennedy's appointment to Cape Lambert and that 
nothing in Industrial Agreement No. 10 of 1979 nor the 
Standard Conditions of Employment (Exhibit 2) takes 
away from that. On this basis Mr Kennedy, engaged as a 
mechanical fitter at Cape Lambert, could not be required 
to work outside the terms of that appointment save with 
his consent or pursuant to a renegotiated contract. 
Clause 26 (1).—Distant Work of Industrial Agreement 
10 of 1979 provides — 

Where a married worker living with his family in 
the area of his employment is required to proceed to 
another place of employment from which he cannot 
return to his home each night he shall be provided 
with free board and lodging. 

It is submitted that this provision does not compel Mr 
Kennedy to undertake work necessitating his absence 
from Cape Lambert, although there may well be other 
employees whose contracts of employment require them 
to go to other sites. It is submitted that with respect to Mr 
Kennedy, the clause merely records, as a married man, 
his entitlement to free board and lodging and the 
payment of an allowance where he agrees to place 
himself in the situation of working away from Cape 
Lambert and the performance of those duties requires an 
overnight absence from his home. The applicant union 
also argues that even if there exists a right by which the 
employer can effect a temporary transfer (and this is not 
conceded) there is nothing in the Award which indicates 
to what limit that right extends and the meaning of a 
"temporary transfer". It is argued that the Industrial 
Agreement 10 of 1979 is silent on this matter. On the 
wording of Clause 26 it is submitted that the meaning of 
"temporary" transfer must be read as "finite", "short" 
or "transitory" absences inasmuch as the provisions 

comprehend an overnight stay away from home of one 
night or more — not an absence expressed in terms of a 
week or a month. Here the applicant union cites the 
direction by the company to Mr Kennedy to undertake a 
temporary relocation at Pannawonica and to continue to 
work at that site "... until further notice from your 
superintendent and/or until such time as the company 
has made arrangements for (those) operational require- 
ments to be met by contract labour or otherwise." 
(Exhibit 3). It is argued that on the basis of this direction, 
the transfer could not be considered as being temporary; 
it was "open-ended". 

On the premise that Mr Kennedy's contract of service 
did not permit a temporary transfer to Pannawonica and 
that what was required of him was not a temporary 
transfer within the meaning of the Industrial Agreement, 
then it is submitted that, as the order to Mr Kennedy was 
unlawful, failure to comply was not unreasonable. The 
dismissal was therefore unfair. 

The respondent company rejects the argument that the 
order to Mr Kennedy to relocate at Pannawonica under a 
temporary transfer was unlawful. It is argued that Mr 
Kennedy did not apply to work at a particular place 
(Exhibit B) and although the offer of employment cites 
Cape Lambert as the employee's location, that is very 
different from saying that Mr Kennedy was engaged to 
work exclusively at that site. There is no exclusion in the 
description of the offer of employment, nor in the 
general conditions which Mr Kennedy accepted. 
Irrespective of ail of this, the respondent company 
submits that Clause 26.—Distant Work of Industrial 
Agreement 10 of 1979, clearly anticipates the necessity 
for the employer to take steps to transfer temporarily. 
Indeed, the clause refers to the circumstances of an 
employee "... who is required to work temporarily at 
the other site for a period", albeit that the phrase is 
employed with respect to entitlements for a "single status 
worker resident in single quarters" [Clause 26 (4)]. The 
respondent company states that it is farcical to infer that 
the performance of distant work is not a requirement 
that emanates from the insistence of the employer. 
Furthermore, the employer's general right to effect 
mobility within its workforce is recognised under Clause 
6.—Contract of Employment where an employee may be 
reclassified from one position to another with one week's 
notification. [Clause 6 (d) (ii).] While Schedule V of the 
Industrial Agreement sets down the procedures for 
permanent transfers of AMWSU employees, it specifies 
that these procedures shall in no way limit the right of the 
company to "... fill a vacancy for the purpose of 
temporary transfer, annual leave coverage or for the 
operational requirements of the company in which case 
the company shall choose the workers deemed most 
suitable, but in such circumstances the period of 
temporary transfer should not exceed two months" 
[Schedule V — Procedure for Permanent Transfers 
AMWSU, paragraph (12)]. 

In the absence of any provision which specifically 
limits Mr Kennedy's employment to Cape Lambert, and 
in the light of-all the other contractual terms that provide 
for mobility within the workforce, it was the respondent 
company's submission that the order to Mr Kennedy to 
relocate at Pannawonica under a temporary transfer, 
was lawful. The order was given to meet its operational 
requirements and was therefore reasonable. It is sub- 
mitted that Mr Kennedy's failure to comply with the 
order constituted a repudiation of his contract, but that 
this was considered within the wider context of the con- 
tractual relationship and it was decided to terminate his 
services with a payment in lieu of notice. 

In April 1975 Mr Kennedy accepted an offer of 
employment with Cliffs Robe River Iron Associates 
under the conditions of registered Industrial Agreement 
No. 10 of 1974. The Agreement recorded that no 
contract of service would be made between the employer 
and any worker which contained any term or condition 
which was inconsistent with or contrary to the provisions 
of the Agreement (Clause 7.—Contract of Service, 54 
WAIG 499 at 501). Provision was made for a married 
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worker living with his family in the area of employment 
and who was required to proceed to another place of 
employment from which he could not return to his home 
each night, to be provided with free board and lodgings. 
(Clause 28.—Distant Work, 54 WAIG 499 at 509.) No 
provision was made for similar consideration to be given 
to a single man. With effect from 1 November 1975 the 
Cliffs Robe River Iron Associates Iron Ore Production 
and Processing Agreement (Metal Trades) 1975 replaced 
Agreement No. 10 of 1974 and Schedule II recorded the 
procedure for permanent transfers. That provision 
specified that the procedures should in no way limit the 
right of the company to fill vacancies for the purpose of 
temporary transfer, annual leave or for the operating 
requirements of the company, but in the circumstances, 
the period of temporary transfer should not exceed two 
months. (55 WAIG 1751 at 1774.) 

I consider that there was nothing expressed or implied 
in the contract of employment entered into by Mr 
Kennedy in April 1975 which precluded the company 
from requiring him to temporarily transfer to a site other 
than the location at which he was appointed to perform 
the duties as directed. The company's right to so order 
employees generally is reflected in the provisions of the 
Distant Work clause in Agreement No. 10 of 1974. The 
subsequent Industrial Agreement No. 39 of 1975 carried 
on that provision and expressly identified that in the 
exemption clause to procedures for permanent transfers, 
that no limitation devolved on the company with respect 
to temporary transfers. Although Schedule II — 
Procedures for Permanent Transfers, was a new provi- 
sion in the 1975 Agreement, its inclusion with respect to 
permanent transfers could not be seen as giving rise to a 
right to affect temporary transfers. The exemption clause 
merely made explicit that right which the employer had 
enjoyed since the operations commenced and was 
expressed to ensure that the arrangement to enable 
workers to make application for permanent transfers, 
did not inhibit or limit that right. Nothing in the 
Industrial Agreement under which Mr Kennedy was 
appointed, nor in successive documents, could be taken 
as being inconsistent with the contract of employment 
that he had entered into in April 1975. 

I consider that a general right exists whereby the 
respondent company can order an employee to under- 
take a temporary transfer. Although Mr Kennedy was 
appointed to work at Cape Lambert there was nothing in 
his contract of employment which particularised his 
engagement to that place with the expressed exclusion of 
the application of the company's general right with 
respect to the mobility required of its workforce. 
Therefore the submission on the unlawfulness of the 
order to Mr Kennedy cannot succeed. 

I find it necessary to address the question of the 
reasonableness of the order to temporarily transfer 
within the context of facts which go to deciding whether 
the applicant union has discharged the onus of showing 
that the respondent company's action in terminating Mr 
Kennedy's services was so harsh or unjust as to warrant 
the Commission's interference to protect Mr Kennedy 
from dismissal. 

On 22 May Mr Kennedy was advised of a permanent 
transfer from Cape Lambert to Pannawonica by Mr 
Murray, the Supervisor of the Special Projects Crew to 
which he was attached. While Mr Kennedy understood 
this to be an offer to transfer the company states that it 
was an order. Mr Kennedy stated his rejection to 
permanently transfer to Pannawonica on 27 May. A 
dispute over the respondent company's insistence on Mr 
Kennedy's permanent transfer was referred to the 
Commission by the applicant union and a conference 
was held in Perth on Friday 29 May. On Saturday 30 
May, discussions took place on site between Mr 
Kennedy, an official of the applicant union, Mr Murray 
and Mr Johnstone, Principal Industrial Relations 
Advisor of the respondent company. At that meeting, 
Mr Kennedy discussed the nature of his objections to the 
transfer. These centred on the medical condition of his 
wife. The conference before the Commission resumed on 

Monday 1 June and concluded with the respondent 
company maintaining its insistence on Mr Kennedy's 
permanent transfer but with reconsideration being given 
to its position. Arrangements were made with the parties 
for the matter to be arbitrated the following Thursday. 
Subsequent to the conclusion of the conference on 1 June 
but on that evening, the Commission was advised by Mr 
Johnstone that the requirement of Mr Kennedy's 
permanent transfer would no longer be pursued. 
However the company would be requiring him to under- 
take a temporary transfer. This information was 
conveyed to the applicant union on 1 June. 

When Mr Kennedy attended for duty at Cape Lambert 
on 2 June it was his understanding that he was still 
subject to an order to undertake a permanent transfer to 
Pannawonica but that this matter was to be the subject of 
a hearing by the Commission. At 10.00 a.m. that 
morning Mr Murray informed Mr Kennedy that on 3 
June, he would be required to proceed to Pannawonica 
under a temporary transfer. A letter dated 2 June under 
the signature of Mr R.J. Laing, Maintenance Manager 
was handed to Mr Kennedy at that time. It informed him 
that a transfer was required to meet the operational 
requirements of the company and that — 

Such requirement is to take effect Wednesday 3 
June 1987 and shall continue until further notice 
from your superintendent and/or until such time as 
the company has made arrangements for those 
operational requirements to be met by contract 
labour or otherwise. 

(Exhibit 3) 
In the ensuing discussion with Mr Murray, Mr 

Kennedy stated his rejection of the order for personal 
medical reasons. He was stood down pending an 
enquiry. This was convened at approximately 11.30 a.m. 
and was attended by Mr Laing, Mr P. Chamberlain 
(Employee Relations), Mr Murray and Mr Kennedy, 
together with a union representative. On 2 June after the 
conclusion of discussions at the enquiry and after con- 
sideration of the issues by Mr Laing and Mr Chamber- 
lain, Mr Kennedy's contract of employment was 
terminated with a payment in lieu of notice. 

In traversing the range of arguments which go to the 
question of the unreasonableness of the order to 
temporarily transfer and then to the unfairness of the 
respondent company's exercise of its legal right to 
dismiss, the applicant union submits that in all of the 
circumstances of the case it is necessary to go outside the 
events of May and early June 1987 and to look at Mr 
Kennedy's employment history from 1975. 

It is submitted that Mr Kennedy enjoyed the reputa- 
tion of being a good tradesman. His skills were 
recognised within the company with an appointment 
responsible for mechanical apprenticeship training. On 
31 July or 1 August 1986 he was informed that the job 
was to be converted to a staff position but that although 
he could apply for it, he should not hold out much hope 
of attaining the appointment. Mr Kennedy consulted 
with the superintendent of maintenance to secure a 
transfer within his classification but was advised that he 
was ineligible for consideration. Further it was stated to 
him that none of the foremen wanted him in their 
sections. No reasons were given to Mr Kennedy for this 
attitude. He states that when he pursued his own 
enquiries with a number of foremen they disclaimed 
being asked about a transfer but indicated that the 
"order had come from on high" in the company that he 
was no longer wanted. Mr Kennedy continued to 
perform the duties of training officer until an appoint- 
ment was made on 2 December 1986. He remained with 
the new appointtee for one week. On 8 or 9 December Mr 
Kennedy was transferred to the ore preparation crew. He 
understands that this was at the request of a foreman of 
that section. A strike involving the respondent 
company's workforce at Cape Lambert and 
Pannawonica took place from 16 December 1986 until 
the end of January 1987. When Mr Kennedy returned to 
work he was transferred to the special projects crew. 
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Although he continued to be paid at the mechanical 
fitter's rate, the duties he performed were not those 
which demanded the same level of trade skills that he had 
previously exercised in his employment with the 
company. Mr Kennedy estimates that his income 
dropped by $150 to $200 per fortnight on his earnings as 
a training officer and as tradesman in the ore preparation 
crew to that which he received on the special projects 
crew. The applicant union claims that placement on the 
special projects crew is regarded as a punishment detail. 
This is rejected by the respondent; but it is acknowledged 
that employees were transferred to the special projects 
crew when it was considered that their attitude had a 
disruptive influence. It is submitted that Mr Kennedy 
was never given a reason for his transfer to this crew. On 
18 February 1987 the foreman of the special projects 
crew issued Mr Kennedy with a "formal warning" over 
an incident on the job. The letter states that — 

. . . any future occurrence whereby you repudiate 
your contract of employment will result in the 
company taking whatever action it deems necessary 
under the provisions of Clause 6 of the Industrial 
Agreement No. 10 of 1979 (as amended). 

(Transcript Exhibit H) 
However this matter was not the subject of cross- 

examination with Mr Kennedy at the hearing and the 
respondent company stated that it did not wish to make a 
major issue of it. Mr Kennedy continued in employment 
on the special projects crew until his dismissal on 2 June 
1987. 

When verbal advice of the permanent transfer to 
Pannawonica was communicated to Mr Kennedy by his 
foreman on 22 May, the only details of the position 
provided were the date of commencement and the indica- 
tion that he would be employed on heavy duty equipment 
at the MSB or the Eastern Deepdale Workshop. Mr 
Kennedy understood it to be an offer to transfer. He 
claims that it was presented in terms of an opportunity 
which he was being encouraged to take. His request for 
written advice and details was met by a note from the 
foreman. Mr Kennedy did not present for duty on 26 
May or on 28 May but notified the respondent company 
of his absences. The forms completed for the company 
by Mr Kennedy records that the reason for his absences 
were sickness however the complaint identified as the 
cause was that which was distressing his wife. On 27 May 
when Mr Kennedy informed his foreman that he would 
not be taking up the transfer it was made clear to him that 
it was an order and that he would be required to proceed 
to Pannawonica in accordance with the written advice 
with which he was then issued (Exhibit 5). The matter 
was taken up by the applicant union and as previously 
stated was the subject of discussion before the 
Commission. 

At the meeting on site on 30 May Mr Kennedy engaged 
in a lengthy discussion with officers of the company on 
the nature of his wife's condition. This was considered 
within the context of the impact of the necessity to 
relocate at Pannawonica under a permanent transfer. At 
that time the company accepted that a temporary 
transfer of another employee from the special projects 
crew to Pannawonica in Mr Kennedy's place, would have 
relieved the company's operational needs at that time, 
pending the sorting out of the medical problems which 
had been discussed. The applicant union followed up this 
initiative and prevailed upon a member, Mr Fyfe, to 
undertake a temporary transfer to assist the company in 
meeting the requirement to have a fitter at Pannawonica. 
However events overtook this attempt to resolve the 
impasse. 

At the time Mr Kennedy attended for work on 
Tuesday 2 June he understood his circumstances to be 
that he was still subject to a permanent transfer but that 
the issue would be determined by the Commission. On 
the Tuesday morning the company informed Mr Fyfe 
and Mr Kennedy that they were to proceed to 
Pannawonica under temporary transfers. At the enquiry 
which followed his continuing opposition to move from 

Cape Lambert, Mr Kennedy re-affirmed that there were 
personal medical reasons as to why he was unwilling to 
accept the temporary transfer. Because of the nature of 
his wife's condition and because this had already been 
confided to the company's representatives he was not 
disposed to traversing his personal affairs in detail again, 
particularly as one of those present (Mr Murray) had 
been privy to the discussion held on 30 May. A medical 
report was submitted to the Commission hearing. This 
described the nature of Mrs Kennedy's complaint, the 
dates of her attendances for medical care and the treat- 
ment which was prescribed (Exhibit 4). 

The respondent company argues that the matter 
before the Commission is limited to the issue of the 
Company's right to effect a temporary transfer and 
whether Mr Kennedy was required to undertake the 
transfer in accordance with that right. On the basis of the 
company's contractual right the onus to be discharged by 
the applicant union is to show that Mr Kennedy's services 
were unfairly terminated in the light of the needs of the 
company at the particular time. The case is not to try the 
treatment of Mr Kennedy over the period of his employ- 
ment with the company but what happened on 2 June. It 
is argued that in all of the circumstances of the case the 
view of the employer must be considered as well as that 
of the employee. 

Recruitment for vacancies at Pannawonica for 
mechanical fitters which existed at the time of 
resumption of operations in January 1987 following a 
strike, was deferred until production picked up in April. 
At that time the company considered that the demands 
on its workforce at Pannawonica to work overtime were 
becoming excessive. On 23 April the company obtained 
the services of four contract fitters under an arrangement 
which was to extend to 21 July 1987 (Exhibit F). However 
this contract did not satisfy the company's needs and 
efforts continued to recruit fitters to permanent 
positions at the mine site. The attention of Mr Tipper, 
operations manager at Pannawonica was drawn to the 
availability of skilled labour within the company and 
which he considered could be deployed at Pannawonica 
in discussions between union representatives and 
management that took place on 4 May. At that time Mr 
Kennedy, Mr Fyfe and Mr Bowden were fitters engaged 
in dismantling equipment and cleaning up duties in the 
special projects crew at Cape Lambert. Union repre- 
sentatives had requested that the company give an oppor- 
tunity to the men in this crew to show that they were 
reliable employees. It was Mr Tipper's opinion that these 
tradesmen could provide temporary relief at 
Pannawonica in servicing mobile equipment pending the 
recruitment of permanent fitters. The matter was the 
subject of discussion with the principal industrial 
relations adviser and the operations manager at Cape 
Lambert. It was Mr Tipper's preference that the relief 
fitters should attend at Pannawonica under a staggered 
arrangement to facilitate the induction of each employee 
in an efficient manner. On 22 May, Mr Murray, foreman 
special projects crew was informed that a decision had 
been taken to relocate Mr Kennedy at Pannawonica. 
Within 20 minutes of receiving that advice he conveyed 
the information to Mr Kennedy as an order to 
permanently transfer pursuant to the provisions of 
Industrial Agreement 10 of 1979. Neither Mr Tipper nor 
Mr Murray was privy to the company's decision which 
changed Mr Tipper's original proposal from temporary 
relief to the permanent transfer of Mr Kennedy, nor were 
either of them consulted on the change in arrangements 
whereby on 2 June Mr Kennedy, Mr Fyfe and Mr 
Bowden were required to undertake temporary transfers 
to Pannawonica. On 5 June three of the contract fitters 
finished up but Mr Tipper was not in a position to clarify 
any relationship between the timing of temporary 
transfers from Cape Lambert and the termination of 
those contract fitters. However, it is claimed the 
operational requirements of the company demanded the 
recruitment of fitters and efforts to this end continued 
into June. From discussions on 30 May Mr Kennedy was 
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aware of the company's immediate needs at Panna- 
wonica. The company had attempted to accommodate 
the particular requirements associated with Mrs 
Kennedy's condition when the permanent transfer was 
discussed. The respondent submits that when the 
requirement to undertake a temporary transfer was 
presented to Mr Kennedy he was informed that it would 
be for a limited period of up to three weeks and 
arrangements would be made for his return to Cape 
Lambert on weekends. When the opportunity was 
presented to Mr Kennedy to elaborate on his reasons for 
refusing to accept the direction to proceed to 
Pannawonica under the temporary transfer he refused. 
The company reached the conclusion that he would not 
go under any circumstances. From the company's point 
of view it was undesirable for the contractual relation- 
ship to continue and Mr Kennedy's services were 
terminated. 

Mr Stone of counsel for the applicant union submits 
that the reality of employment in the Pilbara needs to be 
taken into account when considering all of the circum- 
stances of the case. 

No one accepts a position in the nature of that of Mr 
Kennedy's appointment on the understanding that they 
would be expected to fly back and forth between sites 
within the employer's operation so as to be away from 
their family for undefined periods. Whether it goes to the 
reasonableness of the order to temporary transfer, the 
reasonableness of Mr Kennedy's response to that order 
or the determination of whether or not he was given a 
"fair go all round", there is a confused situation. On Mr 
Kennedy's perspective he was first offered the 
opportunity to transfer to Pannawonica. This became an 
order and despite lengthy discussions with the company 
on the nature of his wife's condition the insistence to 
relocate remained. The company was prepared to 
countenance relief whereby Mr Fyfe would travel to 
Pannawonica in his place and that situation in effect 
occurred early on the morning of Tuesday 2 June. 
However, as abruptly as the requirement to permanently 
relocate was waived, the decision to temporarily transfer 
was invoked. He was presented with a letter outlining the 
company's requirements without any commitment as to 
when he could expect to be able to resume working at 
Cape Lambert and without a firm assurance that the 
company could arrange his return to home base on 
weekends. However it is submitted that there were state- 
ments from his supervisor intended to ameliorate the 
rigours of the transfer which he was being asked to accept 
despite a general knowledge of the company's procedure 
to adhere to formal written advice on matters associated 
with the relationship with the workforce. With his recent 
history of employment in the special projects crew and 
events over the preceding 10 days, it is submitted that 
there must have been considerable anxiety on the part of 
Mr Kennedy entitling him to say — 

What on earth are you up to, what on earth are 
you doing — one moment you treat me this way, 
you say this, the next moment you say that, next 
moment you say something else? Then we 
commence the Commission proceedings and you 
withdraw those, then you tell me I have got to go 
temporarily (to Pannawonica), but you don't tell me 
how long it is for. 

(Transcript p. 159) 

The whole situation was unsatisfactory so as to 
amount to Mr Kennedy not being given a fair go and his 
refusal to transfer not being unreasonable. It is argued 
that there is a question mark as to what the company 
requirements really were at the salient time. Mr Tipper 
was only able to speak about the general thrust of the 
initiative that he had taken early in May to have 
temporary relief provided from within the special 
projects crew at Cape Lambert. He was not privy to the 
change in position taken by the respondent company 
between 1 June and 2 June, nor to an evaluation of the 
circumstances of Mr Kennedy's personal situation. 

Mr Dixon of counsel summarises the propriety of the 
respondent company's position in this matter as having 
satisfied the requirements under Clause 26 of the Agree- 
ment to effect an inter-site transfer to meet operational 
needs. The company submits that it must be entitled in its 
management prerogative to make decisions on transfers 
to meet those needs. There can not be a situation where 
every temporary transfer is subject to an invitation to the 
Commission to interfere and that nothing in the circum- 
stances of the termination of Mr Kennedy's contract was 
unfair. He had it made quite clear to him that he was not 
going to transfer permanently. The company then took a 
lesser course and utilised its rights to temporarily transfer 
him to alleviate the situation. It is submitted that there is 
a clear distinction between events which occurred up to 2 
June and those which occurred on that day and after- 
wards. The considerations which determined the 
preference for Mr Kennedy's permanent transfer as 
against other tradesmen in the special projects crew fell 
away when it was decided that temporary transfers would 
apply generally. It is the respondent company's sub- 
mission that Mr Murray gave Mr Kennedy an assurance 
as to the duration of the temporary transfer and that Mr 
Kennedy's evidence confirms that at the time his wife's 
condition was mild. It is submitted that the reasons 
which were the basis of Mr Kennedy's objection to a 
permanent transfer do not have validity with respect to 
the temporary transfer. It was the case that Mr Kennedy 
did not want to go; he was warned of the consequences. 
It is argued that Mr Kennedy was not singled out and 
there was nothing unfair in the company's exercise of its 
contractual right to terminate. 

The respondent company sees a clear distinction 
between events which occurred up to 2 June and those 
that took place on that day and afterwards. This dis- 
tinction goes to the reasons for the company's actions 
with respect to Mr Kennedy and the change which 
occurred on 2 June whereby three employees were 
required to temporarily transfer to Pannawonica. While 
it is apparent that the situation changed on 2 June, I 
consider that an appreciation of all of the circumstances 
of the case is only gained from reviewing the sequence of 
events from 22 May as it is those events that effected the 
attitudes and actions of the parties. 

Mr Kennedy's wife gave birth to their first child on 1 
March 1987. As a nursing mother, Mrs Kennedy was 
experiencing acute discomfort caused by mastitis. 
Although Mr Kennedy gave evidence that her condition 
was mild at the end of May and early June, this does not 
accord with the details of the medical report submitted at 
the hearing (Exhibit 4). On 27 May Mrs Kennedy 
received medical care and it was necessary for her to 
undertake a course of treatment. Her condition also 
necessitated Mr Kennedy's absence from work on 26 and 
28 May. I accept the evidence of the medical practitioner 
treating Mrs Kennedy which was submitted at the 
hearing. At the end of May she was being treated for 
acute Mastitis. Apart from the emotional support that 
Mr Kennedy gave to his wife at that time, it was necessary 
for him to assist in the care of the baby. On 27 May the 
respondent company accepted that it was appropriate for 
Mr Kennedy's family to remain in Wickham while he 
proceeded to Pannawonica to take up the permanent 
transfer (Exhibit 5). According to Mr Murray in the dis- 
cussion that took place with Mr Johnstone on Saturday 
30 May there was an acceptance that an opportunity 
should be given to Mr Kennedy to delay his permanent 
relocation in order that the medical problems associated 
with his wife's condition could be sorted out. At that 
time Mr Fyfe was not disposed to covering for Mr 
Kennedy and it is not known whether Mr Fyfe was 
familiar with Mr Kennedy's personal problems. Mr 
Fyfe's attitude subsequently changed when he was told 
of the situation by the applicant union on 1-2 June. The 
reasons for Mr Kennedy's rejection to undertake a 
permanent transfer involved the necessity for his wife to 
have medical treatment and assistance which were 
available to her at Wickham. In accepting that Mr 
Kennedy could defer his transfer, the company 
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recognised that its operational needs could be met by 
another source and that Mr Kennedy could therefore 
remain with his wife at a time when she needed his 
support and assistance in caring for their child. For Mr 
Kennedy's part, whether expressed as medical, personal 
or personal/medical, his reasons for not accepting any 
offer or direction to permanently or temporarily relocate 
at Pannawonica were based on his wife's medical 
condition and the need for him to be with her at that 
time. Nothing could have persuaded him to leave her at 
that stage. In my view the change in the company's 
attitude from an insistence on a permanent transfer to an 
immediate temporary transfer did not negate the validity 
of Mr Kennedy's position in opposing an order that 
would have involved a separation from his wife. The 
terms of that order under the provisions of Industrial 
Agreement No. 10 of 1979 made it clear that a relocation 
to meet operational needs was until further notice and/or 
until such time as the company had made other arrange- 
ments — it being understood that the period should not 
exceed two months. That formal advice came to Mr 
Kennedy from the maintenance manager. I do not accept 
that Mr Murray had the authority to qualify any advice 
in terms of what he claims to have said to Mr Kennedy at 
the time the order was given to him on 2 June. Further- 
more, I do not consider that he made it clear to Mr 
Kennedy that the duration of the transfer was to be for a 
finite period of two or three weeks. Mr Murray's 
evidence on this point was unconvincing. Indeed he was 
uncertain as to what he actually stated other than that he 
directed Mr Kennedy to read the letter of instructions. At 
the hearing Mr Murray expressed the intent that he 
would have ensured that Mr Kennedy was collected from 
Pannawonica and returned to Wickham each weekend, 
but this was not stated to Mr Kennedy and does nothing 
to modify or extend the only commitment that the 
company was prepared to give, that is, that "subject to 
site plane availability and suitable arrangements being 
made by yourself (Mr Kennedy) with your superinten- 
dent or his nominee, the company would be prepared to 
arrange travel back to your home base on weekends". 
Mr Kennedy was advised that his new superintendent was 
Mr Morrell. On this advice it was not Mr Murray's 
prerogative nor responsibility to give commitments or 
undertakings to Mr Kennedy. Mr Murray appeared to be 
under some physical disability at the hearing, at times 
experiencing difficulty in comprehending questions. He 
was at a distinct disadvantage in as much as he merely 
executed instructions and was not part of the decision 
making process. Mr Tipper gave a forthright assessment 
of the company's operational requirements at 
Pannawonica and of his role in initiating temporary 
relief for the vacancies in fitters positions. But again he 
was not privy to the decisions that were made with 
respect to Mr Kennedy. No evidence was forthcoming on 
why Mr Tipper's original request for temporary relief for 
a number of vacancies was initially an order for Mr 
Kennedy's permanent transfer. If the operational 
requirements would have been satisfied either by Mr 
Kennedy's acceptance of a permanent transfer or by Mr 
Fyfe's temporary relief in his place for Monday 1 June, 
what were the changes in those needs that occurred over 
the period of 1 and 2 June which made it necessary for 
Mr Kennedy, Mr Fyfe and when available, Mr Bowden, 
to immediately take up temporary transfers. Mr Tipper 
the operations manager at Pannawonica did not explain 
this. The applicant union recognised the company's 
operational needs when the requirement was for one 
fitter to attend Pannawonica and prevailed upon Mr 
Fyfe. He responded positively and his co-operation at the 
applicant union's request was forthcoming on Tuesday 2 
June and was recognised by Mr Murray. 

When it came to the enquiry on Tuesday 2 June which 
followed Mr Kennedy's refusal to temporarily transfer to 
Pannawonica, the company was represented by a group 
of people, two of whom had not been directly involved in 
discussions with Mr Kennedy before on the issue of his 
permanent transfer. Mr Murray was present at the 
enquiry and had been privy to the discussions that took 

place with Mr Kennedy on Saturday 30 May. For Mr 
Kennedy's part he had already confided his problems to 
the company and these related to personal matters 
involving his wife and what he saw as his need to be with 
her at that time. I think it is reasonable that it should not 
have been necessary that the subject of this nature should 
be recanvassed with another group of people when 
details had already been confided to at least one senior 
person in the company. I do not accept that it was 
reasonable for Mr Murray to comprehend that Mr 
Kennedy's taciturn remark that his reasons for not 
responding to the order to temporarily transfer were 
personal/medical and were different from his reasons for 
not undertaking a permanent transfer. It had already 
been accepted on Saturday that the company was pre- 
pared to accept that Mr Kennedy should remain with his 
wife if temporary relief could have been obtained. I am 
satisfied that Mr Kennedy's position continued to be his 
unwillingness to have his family relocated and to be 
separated from his wife under interim arrangements of a 
permanent transfer or under what was reasonably 
foreseen as an extended period under a temporary 
transfer. The only evidence that was presented at the 
Commission's hearing on the termination of Mr 
Kennedy's services came from Mr Murray and he was not 
part of the management group that made the decision. 

I accept the respondent company's right to 
temporarily transfer its employees but that in so doing it 
would choose the workers deemed most suitable. The 
decision taken to temporarily transfer Mr Kennedy was 
based on operational needs and it is not the function of 
this Commission to supervise the day to day management 
of such matters. However where in the circumstances of 
the transfer the employer's right to terminate was 
exercised, intervention by the Commission would be 
justified only where its intervention was necessary to 
protect the employee against an unjust or unfair exercise 
of the employer's right of dismissal \re Barrett and 
Women's Hospital, Crown Street (1947) AR 565]. 

After considering all of the circumstances of the case I 
am satisfied that in being dismissed from employment 
with the respondent company after 12 years of service, 
Mr Kennedy was given less than a fair deal. His refusal to 
transfer was motivated by his continuing concern for his 
family and the need for him to be with his wife at the 
particular time. It was not his objective to be disruptive 
nor to undermine attempts to resolve the operational 
requirements of the company. Up until the time the order 
was given to Mr Kennedy to temporarily transfer the 
company's immediate operational requirements would 
have been satisfied with the attendance of a fitter at 
Pannawonica. On 2 June the company was aware of the 
applicant union's efforts to assist with the relief being 
provided by Mr Fyfe. However because of what appears 
to have been frustration arising from its dealings with Mr 
Kennedy the company acted in a manner which I 
consider was harsh and oppressive in terminating his 
services. 

The application is upheld and an order will issue for 
the re-employment of Mr Kennedy without loss of 
entitlements. While this will re-establish Mr Kennedy in a 
position at the respondent company's Cape Lambert 
operation, circumstances could arise in the future 
whereby Mr Kennedy on being chosen as the most 
suitable person, could be required to undertake a 
temporary transfer to Pannawonica. 

Appearances: 
Mr D. Stone (of Counsel) on behalf of the Applicant. 
Mr H. Dixon (of Counsel) on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — Unfair dismissal. 
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Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Robe River Iron Associates. 

No. 610 of 1987. 

COMMISSIONER W.S. COLEMAN. 
14th day of September 1987. 

Order. 
HAVING heard Mr D. Stone (of Counsel) on behalf of 
the Applicant and Mr H. Dixon (of Counsel) on behalf 
of the Respondent on matters contained in the Minutes 
of the decision and on issues extraneous to the exercise of 
its duty, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders that — 

(1) Pursuant to the unfair dismissal on 2 June 
1987 Mr Kennedy be paid a sum of money equal to 
the amount of wages he would normally have 
received had his employment continued from 2 June 
to 24 August and that for this period Mr Kennedy 
not suffer any loss of rights or privileges which he 
would have accrued had his employment continued 
from 2 June. 

(2) The Respondent pay the sum of money calcu- 
lated in accordance with (1) above within 14 days of 
the date of the issue of this Order. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

Timber Workers Timber Industry 

COMMISSIONER O.K. SALMON. 
Perth 18th day of September 1987. 

Order. 
HAVING heard Mr P.J. Marsh (of Counsel) on behalf 
of the applicant and having heard witnesses called on 
behalf of the Applicant, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979, and being of the opinion that the respondent 
may enrol or attempt to enrol as members persons 
employed within a 45 km radius of the General Post 
Office at Perth and of the further opinion that the 
respondent so doing will lead to a deterioration of 
industrial relations in respect of the matter before the 
Commission in this application hereby orders — 

(1) That from the time of service of this Order and 
the substantive application in No. 1185 of 1987 on 
the respondent until further order by this Commis- 
sion the respondent be restrained and is by this 
Order restrained whether by itself or by its servants 
or agents or otherwise from recruiting or attempting 
to recruit or enrolling or attempting to enrol as 
members persons employed within a 45 km radius of 
the General Post Office at Perth. 

(2) That the applicant serve a copy of this Order 
on the respondent by ordinary post addressed to the 
Secretary of the respondent at 1st Floor, No. 7 
Stirling Street, Bunbury 6230. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — payment of accrued leave. 

The Master Builders' Association of Western 
Australia (Union of Employers) Perth 

and 
The Australian Builders' Labourers' Federated Union 

of Workers — Western Australian Branch and 
The Construction, Mining and Energy Workers' Union 

of Australia — Western Australian Branch. 
No. 963 of 1987. 

Builders Labourers Construction/ 
Building Industry 

COMMISSIONER J.A. NEGUS. 
30th day of September 1987. 

Order. 
WHEREAS the applicant today sought and was granted 
leave by the Commission to withdraw the application, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32 — restraining order. 

United Timber Yards, Sawmills and Woodworkers 
Employees Union of Western Australia 

and 
West Australian Timber Industry Industrial Union 

of Workers, South West Land Division. 
No. 1185 of 1987. 

CONFERENCES — 

Matters arising out of — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C597 of 1987. 

Between CBI Constructors Pty Ltd, Applicant and 
Amalgamated Metal Workers and Shipwrights 
Union of Western Australia and the Construction, 
Mining and Energy Workers Union of Australia — 
Western Australian Branch, Respondents. 

Interim Order. 
HAVING heard Mr L. Girdlestone on behalf of the 
applicant and Mr J. Sharpe-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia and Ms B. Love on behalf of the 
Construction, Mining and Energy Workers Union of 
Australia — Western Australian Branch, the Commis- 
sion, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby issues the following 
order — 

1.—Title. 
This Order shall be known as the Metal Trades (CBI 

Constructors Pty Ltd — Kwinana) Interim Order 1987 
and shall replace Order No. C56 of 1987. 

2.—Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Date of Operation. 
5. General Conditions of Employment. 
6. Rates of Pay. 
7. Attendance Hours. 
8. Adjustment of Rates. 
9. Restraint on Remuneration. 
10. Liberty to Apply. 
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3.—Area and Scope. 
This Order shall apply to those employees who, except 

for the terms of this Order would be bound by the Metal 
Trades (General) Award No. 13 of 1965 and who are 
employed by CBI Constructors Pty Ltd on steel fabrica- 
tion work at the Kwinana workshop. 

4.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period commencing on or after 25 September 1987. 

5.—General Conditions of Employment. 
Except as provided in this Order, the conditions of 

employment which shall apply to employees covered by 
this Order, shall be as prescribed in Part I — General of 
the Metal Trades (General) Award No. 13 of 1965. 

6.—Rates of Pay. 
(1) The ordinary weekly rate of wage payable to adult 

employees shall be as set out hereunder and shall be 
inclusive of all special rates and allowances and be paid 
as an "all purpose" rate. 

Classification Rate per Week 

Australasian Society of Engineers, Moulders and 
Foundry Workers, Industrial Union of Workers, 

WA Branch 
and 

State Energy Commission. 
No. C549 of 1987. 

Welder Special Class 
Welder 1st Class 
Boilermaker 
Fitter 
Certificated Rigger 
Rigger Other 
Tradesman's Assistant/Grinder 

409.00 
401.0) 
401.00 
401.00 
379.00 
367.30 
343.90 

(2) An adult employee not permanently working in the 
workshop shall be paid 20 cents per hour as an all 
purpose rate for each hour worked outside the workshop 
in addition to the weekly rates specified under subclause 
(1). 

7.—Attendance Bonus. 
An employee who attends work on each of the 

ordinary working days in a week and completes his 
ordinary working hours in that week shall be paid an 
allowance of $28.00 per week. 

8.—Adjustment of Rates. 
The rates prescribed in Clause 6 of this Order shall be 

adjusted in accordance with any decision of the Commis- 
sion in Court Session which alters wage rates generally 
following movements in the Consumer Price Index. 

9.—Restraints on Remuneration. 
An employer on whom this Order is binding shall not 

increase the rate of wage payable to an employee on 10 
March 1987, or otherwise vary the conditions of employ- 
ment applicable to an employee on that date so as to 
increase that employer's labour costs except to the extent 
that any such increase has been authorised by the 
Commission after that date. 

10.—Liberty to Apply. 
Leave is reserved to the employer to apply to delete 

Clause 6 (2) from this Order should the work arrange- 
ments at the site change to the extent that payment in 
accordance with that provision is rendered inapplicable. 

Dated at Perth this 30th day of September 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Allowances principle. 

Various Electrical Power 
Industry 

COMMISSIONER O.K. SALMON. 
8th day of September 1987. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr M. Hurley on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers con- 
ferred on it under the Industrial Relations Act 1979 
hereby orders — 

1. That this Order shall replace Order No. CR168 
of 1978 and should apply to instrument makers and 
repairers Grade A employed by the State Energy 
Commission of Western Australia at the Muja 
Power Station. 

2. That an instrument maker and repairer Grade 
A shall be an instrument maker and repairer — 

(a) who holds such educational qualifications 
as may be laid down by the State Energy 
Commission of Western Australia at the 
Muja Power Station. 

(b) who, with limited supervision, is capable 
of carrying out work above the level of 
competency expected of an instrument 
maker and repairer and who, by reason of 
ability and experience, has sufficient 
knowledge to give technical direction to 
other instrument makers and repairers and 
to carry out at least some of the work 
recognised as falling within the compe- 
tence of an instrument technician, and 

(c) who, in either case, has been appointed 
instrument maker and repairer Grade A by 
the State Energy Commission of Western 
Australia. 

3. That the ordinary wage for an instrument 
maker and repairer Grade A shall be $14.20 per 
week in addition to the ordinary wage prescribed for 
an instrument maker and repairer and shall move in 
line with any percentage increase prescribed 
generally in classifications in Clause 32 subclause (1) 
of the Engineering trades SEC award 1/1969. 

4. That this Order shall be operative from the 
beginning of the first pay period commencing on or 
after the 8th day of September 1987. 

(Sgd.) O.K. SALMON, 
[L.S.I Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 

and 
DBM Contractors Pty Ltd. 

No. C459 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Builders Labourers Construction 
Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22nd day of September 1987. 
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Order. 
WHEREAS a conference was held in Perth on the 22nd 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the Craigie 
Swimming Pool Complex Site on Whitfords 
Avenue, Craigie, shall be paid a site allowance of 90 
cents per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) and (1) (w). The free 
issue of boots and protective clothing shall be 
supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order shall take effect as from the commence- 
ment of work on site and shall terminate on completion 
of the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Interstruct Pty Limited. 

No. C309 of 1987. 

Construction Building and 
Workers Construction 

COMMISSIONER W.S. COLEMAN. 
15th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 15th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Karrinyup Shopping Centre 
Refurbishment site, Karrinyup shall be paid a site 
allowance of $1.10 per hour for each hour worked in 
lieu of payments for confined space, dirty work, 
fumes, wet under foot and the handling of second- 
hand timber. This order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
John Holland Construction. 

No. C262 of 1987. 

Construction Workers Building and 
Construction 

COMMISSIONER W.S. COLEMAN. 
25th day of September 1987. 

Order. 
WHEREAS a conference was held on the 10th day of 
June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979 and the parties indicated that 
agreement had been reached on the rate for the payment 
of a site allowance; whereas the view was expressed that 
the Commission would not ratify the agreement without 
being satisfied as to the extent of disabilities claimed and 
to that end inspections were undertaken by the Commis- 
sion on 24 June; whereas the inspection covered the two 
stages of the project and included identification of — 

— the limited access to the work area of the 
marina construction; 

— the level of man-handling of material caused by 
the layout of the project and the increasing 
incidence of this as the project progresses; 

— the exposed nature of the site on a platform 
above the ocean and the disabilities caused by 
strong winds, glare and beach sand; 

— the extensive earth works in the area around the 
work site to accommodate the land based 
facilities of the project; 

— the isolated location and absence of amenities; 
— the build up of water in "step down" areas of 

the construction; 
whereas the conference was reconvened and the parties 
presented further information on the nature of the 
project by way of plans and drawings; whereas the 
parties revised their initial assessment of the rate of site 
allowance and resubmitted the matter to the Commission 
for ratification; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the HiUarys Marina site, 
Marmion shall be paid a site allowance of $ 1 .(X) per 
hour for each hour worked in lieu of payments for 
confined space, dirty work, fumes, wet under foot 
and the handling of secondhand timber. This order 
shall take effect as from the commencement of the 
project and shall terminate on the completion of the 
project. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

(Sgd.) W.S. COLEMAN, 
Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 
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The Australian Builders' Labourers' Federated 
Union of Workers — Western Australian Branch 

and 
Theiss Contractors Pty Ltd. 

No. C540 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Builders Labourers Construction 
Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22nd day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 22nd 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the construction of 
the Guildford 51st Battalion Site on Kalamunda 
Road, Guildford shaU be paid a site allowance of 
$1.10 per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) and (1) (w) and also 
in lieu of any allowances paid previously on the site. 
The free issue of boots and protective clothing shall 
be supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order shall take effect as from the 5th day of 
August 1987 and shall terminate on completion of the 
project. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth. 
No. C583 of 1987. 

BUILDING TRADES (CONSTRUCTION) 
AWARD 1979. 

Building Construction Construction 
Workers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 14th 
day of September pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 

67 W.A.I.G. 

enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, as 
amended, employees who are employed by the 
Respondents on the construction of Shafto Lane in 
Murray Street, Perth shall be paid a site allowance 
of $1.10 per hour for each hour worked in lieu of 
special rates in Clause 9 of the Building Trades 
(Construction) Award 1979. 

This order shall take effect as from the first day of 
commencement of work on site and shall terminate 
on the completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
J. & S. Castle House and W.F. Busby and Co. 

No. C584 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978 and 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979. 
Electricians and Construction 
Metal Workers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 9th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979, as amended, employees who 
are employed by the Respondents on the 
construction of Prison Extensions in Albany shall 
be paid a site allowance of 55 cents per hour for each 
hour worked. 

This order shall take effect as from the first day of 
commencement of work on site and shall terminate 
on the completion of the project, 31 March 1988. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Electrical Trades Union of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Nichole & Co and Jako Industries Pty Ltd. 

No. C641 of 1987. 

Electrical and Electrical 
Refrigeration Contracting 
Tradespersons Industry 

COMMISSIONER W.S. COLEMAN. 
17th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 17th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and the Air Conditioning and 
Refrigeration Industry (Construction and Servicing) 
Award No. 10 of 1979, as amended, employees who 
are employed by the Respondent on the Alco Home 
Town Development site, Bibra Lakes shall be paid a 
site allowance of 60 cents per hour for each hour 
worked in lieu of payments for confined space, dirty 
work, fumes, wet under foot and the handling of 
secondhand timber. This order shall take effect as 
from the commencement on site of the employer 
and shall terminate on the 31st day of January 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Nichol and Co Pty Ltd and Jako Industries. 

No. C474 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978 AND 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

Electricians and Construction 
Metal Workers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 9th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 

enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and of the Metal Trades (General) 
Award No. 13 of 1965, as amended, employees who 
are employed by the Respondents on the construc- 
tion of "Home Base" in Subiaco shall be paid a site 
allowance of $1.20 per hour for each hour worked. 

This order shall take effect as from the 1st day of 
commencement of work on site and shall terminate 
on the completion of the project, 28 February 1988. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Building Management Authority. 

No. C585 of 1987. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 

Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
Electricians Public Works 

SENIOR COMMISSIONER G.G. HALLIWELL. 
5th day of October 1987. 

Order. 
WHEREAS a conference was held in Perth on the 5th 
day of October 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30 and 31 of 1961 and 3 of 1962, as amended, in 
lieu of the provisions under Clause 18.—Fares and 
Travelling Allowance, electricians employed by the 
Building Management Authority who operate 
mobile workshop vans or other such vehicles and are 
required to take said vehicles home to facilitate 
starting and finishing on the job shall be paid a daily 
allowance equivalent to 15 minutes additional at 
ordinary time rates. 

This order shall take effect on and from the 2nd day of 
March 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Elcos. 

No. C620 of 1987. 
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ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978. 

Electricians Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979, Award 
No. R22 of 1978, as amended, employees who are 
employed by the Respondent on the Perth Technical 
site shall be paid a structural frame allowance of 66 
cents per hour for each hour worked. 

This Order shall take effect as from the 24th day of 
February 1987 and shall terminate on completion of the 
project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Randall O'Connor Clough Joint Venture, 
CBI Constructors Pty Ltd and Entact P/L 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth; 
Amalgamated Metal Workers and Shipwrights Union 

of Western Australia; 
The Australian Builders' Labourers' Federated Union 

of Workers — Western Australian Branch; and 
The Construction, Mining and Energy Workers' Union 

of Australia, Western Australian Branch. 
No. C598 of 1987. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965; 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD No. R22 of 1978; 

ENGINE DRIVERS' (BUILDING AND STEEL 
CONSTRUCTION) AWARD No. 20 of 1973; AND 
BUILDING TRADES CONSTRUCTION AWARD 

No. 14 of 1978. 
Electrical Contractors, Construction 
Builders Labourers, Industry 
Engine Drivers and 
Metal Workers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on the 29th 
day ,of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 

enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

1. That notwithstanding the provisions of the 
Metal Trades (General) Award No. 13 of 1965, the 
Electrical Contracting Industry Award No. R22 of 
1978, the Engine Drivers' (Building and Steel 
Construction) Award No. 20 of 1973 and the 
Building Trades Construction Award No. 14 of 
1978, members of the respondent unions who are 
employed on the Wesfarmers LPG Project at 
Kwinana shall be: 

(a) Paid a site allowance of $1.60 for each 
hour worked in lieu of all disabilities 
associated with construction work on the 
above project. 

(b) Upon commencing on site, provided with 
(i) one pair of safety footwear 
(ii) two sets of work clothes 
(iii) one jacket 

Items (ii) and (iii) shall be replaced on a 
fair wear and tear basis provided that 
supply of above clothing shall not be made 
to casual or employees engaged for less 
than two weeks employment. 
With the exception of an employee to 
whom Clause 6.—Safety Footwear of the 
Electrical Contracting Industry Award 
No. R22 of 1978 applies, each employee 
shall be entitled to a payment of five cents 
for each hour worked to enable him to 
maintain and replace his safety footwear 
as necessary. 

(c) Special Class Welders engaged on 
construction work at the Wesfarmers LPG 
Project, Kwinana and who subject to this 
Order (No. C598 of 1987), and, who 
satisfy the following criteria:— 

(i) having satisfactorily passed the 
relevant tests relating to welding 
codes ANSI B 31-3 and AS 1210, 
and 

(ii) who are required to and perform 
such welding 

shall be paid an all purpose allowance of 
$23.50 per week. 

2. Superannuation: All employers and employees 
engaged on the Wesfarmers LPG Project shall 
participate in the relevant approved construction 
superannuation schemes. 

3. Settlement of Disputes 
(a) The following procedures shall apply in 

addition to Clause 11.—Grievances and 
Disputes of Part II — Construction Work 
of the Metal Trades (General) Award and 
also Clause 27.—Grievance Procedure and 
Special Allowances of the Electrical 
Contracting Industry Award No. R22 of 
1978, and will complement the provisions 
referred to herein. 

(b) It is the intention of this clause to eliminate 
disputes which are liable to cause 
stoppages of work and loss of earnings and 
it is agreed between the parties that every 
endeavour will be made to amicably settle 
any dispute which may arise. 

(c) (i) Where any grievance, dispute or 
claim arises any worker is entitled 
to raise the matter with the appro- 
priate foreman or supervisor. 

(ii) Should the worker so desire or if a 
resolution of the grievance, dispute 
or claim is not achieved under para- 
graph (i) hereof the worker con- 
cerned may refer the matter to the 
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shop steward for his area who shall 
discuss the matter with the 
construction manager on site. 

(iii) Should the grievance, dispute or 
claim not be resolved pursuant to 
paragraph (ii) hereof the employer 
or the shop steward shall invoke the 
"cooling off periods" when it 
appears that the matter is not likely 
to be resolved. Thereupon the shop 
steward shall contact a full-time 
official of his union and the 
employer shall contact the 
Confederation of Western 
Australian Industry. Either party 
to also notify Randall O'Connor 
Clough. 

(d) During the "cooling off period" which 
shall apply for a period of 72 hours from 
the time it is invoked — 

(i) the status quo shall remain; 
(ii) work, including overtime, shall 

continue as is normal; 
(iii) a meeting of all the persons referred 

to in subclause (c) of this clause 
shall be held for the purpose of 
settling the grievance, dispute or 
claim. 

(e) Where the matter cannot be agreed by 
negotiation or conciliation between the 
parties, it is agreed that either of them may 
refer the matter to the Western Australian 
Industrial Relations Commission and in so 
doing the notifying party may ask the said 
Commission to conciliate or arbitrate. 

This Order shall apply from the commencement 
of the project and remain in force until project 
completion. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C607 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of a conference held pursuant to section 
44 of the said Act between Merchant Service Guild 
of Australia, Western Australian Branch, Union of 
Workers and the Honourable Minister for 
Transport. 

WHEREAS a conference was held in Perth on the 16th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas agreement 
was reached between the parties at the said conference; 
now therefore, I, being satisfied that the terms of the 
agreement conform with the Principles enunciated by the 
Commission in Court Session in General Order matter 
No. 1195 of 1986 and pursuant to the powers conferred 
under the said Act, do hereby publish a memorandum of 
the terms of the agreement relating to the "Outstation 
Pilot Crews — Harbour and Light Department" Award 
No. 4 of 1981 as varied. 

Dated at Perth this 16th day of September 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

Memorandum of Terms of Agreement. 
Notwithstanding the provisions of Clause 5.—Rates of 

Pay of the "Outstation Pilot Crews — Harbour and 
Light Department" Award No. 4 of 1981 as varied, the 
following rate of pay shall apply from the beginning of 
the first pay period to commence on or after the 10th day 
of March 1987. 

Launchmaster — $403.46 per week. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — award terms and conditions. 

Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 

and 
G.J. Coles and Co Ltd. 

No. C380 of 1987. 

Laundress Retail 

COMMISSIONER O.K. SALMON. 
8th day of September 1987. 

Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mr D. Jones on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred by section 44 (8) of the Industrial Relations 
Act 1979 hereby makes the following order. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

1.—Title. 
This Order shall be known as the Laundry Workers' 

(G.J. Coles and Co Ltd) Order No. 1 of 1987. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Scope. 
4. Term. 
5. Wages. 
6. Allowances and General Conditions. 
7. All Other Conditions. 

3.—Scope. 
This Order shall apply to the Federated Miscellaneous 

Workers' Union, Hospital, Service and Miscellaneous, 
WA Branch, G.J. Coles and Co Ltd, and to laundry 
workers employed by G.J. Coles and Co Ltd at the Hay 
Street, Perth, Store. 

4.—Term. 
This Order shall operate on and from 3 July 1987 and 

shall continue in operation for a period of two years 
thereafter. 

5.—Wages. 
The minimum weekly rate of wage payable to 

employees covered by this Order shall be as prescribed in 
Clause 7.—Wages of the Laundry Workers' Award No. 
29 of 1981 for the classification of "Washing Machine 
Operator". 

6.—Allowances and General Conditions. 
The allowances and general conditions prescribed in 

Clause 22.—Allowances and Clause 23.—General 
Conditions of the Laundry Workers' Award No. 29 of 
1981 shall apply, mutatis mutandis, to all employees 
covered by this Order. 
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7.—All Other Conditions. 
Except as provided otherwise by this Order, the terms 

and conditions of employment shall, mutatis mutandis, 
be those provided by the Shop and Warehouse (Whole- 
sale and Retail Establishments) State Award No. 32 of 
1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

South West Times 
and 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers. 

No. C108 of 1987. 

Printer Printing 

COMMISSIONER J.A. NEGUS. 
14th day of September 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Hamersley Iron Pty Limited 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C569(A) of 1987. 

Various Occupations Mining (Iron Ore) 

COMMISSIONER W.S. COLEMAN. 
24th day of August 1987. 

Order. 
WHEREAS a conference was held in Perth on the 24th 
day of September 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order that — 

(1) The provisions of the Agreement between the 
parties the subject of an Order of the Commission in 
matter No. C569 of 1987 and recorded in the 
Commission as "Exhibit 1", be varied by deleting 
Clause 4 of Division 2, Part 1 and in lieu thereof 
substituting those provisions as contained in the 
schedule annexed hereto. 

(2) This amendment to the Agreement shall have 
effect on and from the 27th day of September 1987. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

4.—Remote Area Holiday Travel Assistance. 
(1) The purpose of the provisions of this clause is to 

provide assistance from the company to the employee 
and, as the case may be, the eligible dependants of that 
employee to travel away from an on-site location in the 
Pilbara for purposes of rest and recreation from that on- 
site area for at least three days subject always to the 
employee and, as the case may be, the eligible dependants 
then returning to the on-site location. 

(2) (a) Assistance will be provided by the company in 
the form of the provision of air travel away from site and 
return. Air travel can be to any destination; however, the 
level of assistance to be provided by the company is 
limited to the cost to the company of providing economy 
air travel from site to Perth (the cost thereof inclusive of 
fringe benefits taxation payable by the company on that 
air travel to Perth). 

(b) (i) Assistance equal to the equivalent cost to the 
company as specified by paragraph (a) of this 
subclause may be provided as an equivalent 
payment subject to the employee and/or 
dependent spouse of the employee making a 
suitable declaration for fringe benefits tax 
purposes as to the fact of other than air travel 
then to be undertaken by that employee and/or 
eligible dependants. 

(ii) Should the employee and/or any of the eligible 
dependants be then claiming more than the 
equivalent of one return airfare for each 
individual, that additional payment for each 
such individual shall be deemed to be income of 
the employee which is then subject to PAYE 
tax by the employee and shall be deducted 
accordingly. 

(3) (a) The entitlement of the employee and, as the 
case may be, the eligible dependants of that employee 
accrues from the completion by the employee of each 
year of service with the company and is fixed at the 
provision of up to two return air tickets or travel 
warrants, the value of the ticket or warrant being the 
economy airfare from site to Perth and return thereof for 
the employee and each eligible dependant of that 
employee. 

(b) The foregoing entitlement may be taken on a pro 
rata basis by the employee or the eligible dependants of 
that employee after completion of six months' service in 
respect of that year of service by that employee. 

(c) The specified entitlement may be accumulated for 
a maximum of two years. 

(d) Where more than one unit of entitlement is 
accumulated, the employee may upon notification to the 
company elect to receive one air ticket or warrant up to 
the value of the accumulated entitlements. Where, 
however, the entitlement is taken as an accumulation, the 
value of that air ticket or warrant for the second or 
additional units shall be reduced by an amount equal to 
the additional fringe benefits tax payable by the 
company. 

(e) If an entitlement which has been accumulated for 
the maximum of two years is not taken and utilised by the 
employee or eligible dependant within three months of 
that second anniversary date, the employee and/or the 
eligible dependant will forego their entitlements under 
this clause. The company will then act to pay out that 
foregone entitlement as an allowance. The allowance will 
be paid to the employee as his separate entitlement, and 
will be subject to PAYE tax in the hands of the employee. 

(4) The employee is not entitled to the benefits of this 
clause both as an employee of the company and as an 
eligible dependant of that employee. 

(5) An employee and, as the case may be, the eligible 
dependants of that employee may, through notification 
provided to the company by the employee, claim and 
receive a non-redeemable and non-transferable air ticket 
or travel warrant. The destination of the warrant can be 
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to any location; however, the value of this warrant will be 
limited to the cost to the company of a return economy 
air ticket from site to Perth. 

(6) (a) No application for the provision of the benefits 
provided by this clause will be approved in the case of 
employees or their eligible dependants if exercising the 
option specified by subclause (5) hereof unless the period 
of absence from the site location is then to be at least 
three consecutive days. 

(b) Should an employee fail to return to site and 
resume the employment after being provided with the 
benefits of this clause, then the company will deduct 
from all moneys due to the employee the value of the 
benefit first provided in that circumstance. 

(7) In any case where it is shown to the company that 
an eligible dependant of an adult employee of the 
company is provided from some other source with the 
benefit of travel assistance of the kind and level provided 
by this clause, then the company is not obliged by the 
provisions of this clause to provide the benefits which 
would otherwise apply to that dependant of the employee 
of the company. 

(8) (a) Entitlement to the travel assistance provided by 
this clause for either the employee or the eligible 
dependants of that employee may be declared by the 
employee to have been foregone. 

(b) An entitlement which has been declared by the 
employee to have been foregone and is not then required 
to be utilised for travel away from the site and return 
thereto will be calculated on the equivalent airfare 
component only and will be deemed to become an 
allowance payable to the employee which is then subject 
to PA YE tax deductions as income of that employee. 

(c) An accrued entitlement which has not been taken 
by the employee or eligible dependants within the three 
months following accrual to the maximum level as 
specified by the clause shall, when paid out as an 
allowance, be calculated on the equivalent airfare 
component only and be subject to PA YE tax deduction. 

(d) Any allowance which is paid to the employee under 
this subclause may be utilised by the employee in 
whatever manner the employee chooses and does not 
require that travel away from site then occurs. 

(9) Reservation: 
(a) The company, in providing the benefits of this 

clause to an employee and/or the eligible 
dependants of that employee, is willing to 
accept the cost to it of providing air travel from 
site to Perth and return plus the cost of meeting 
fringe benefits tax thereon whilst legislatively 
required to do so. 

(b) Any declaration or other evidence as may be 
required by the Australian Taxation Office to 
substantiate that the remote area holiday travel 
has taken place will be provided to the company 
by the employee or dependant as the case may 
be. 

(c) Any changes to the provisions of this clause 
which may be required to ensure conformity 
with requirements or rulings under income tax 
law will be made by the parties to this award. 

CONFERENCES — 

Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Eglo Engineering Pty Ltd. 

No. CR276 of 1987. 

Metal Trades Employees Metal Industry 

COMMISSIONER W.S. COLEMAN. 
2nd day of September 1987. 

Industrial action — supporting of black ban — claim for 
payment of wages — not ready, willing or able for 
work while ban continued — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This is a claim for the payment 
of wages for 25 workers employed by Eglo Engineering 
Pty Ltd on a contract with the State Energy Commission 
at. Kwinana. On 6, 7 and 8 May, employees of the State 
Energy Commission went on strike and imposed black 
bans on work areas within the site on which contractors 
were engaged. The employees of Eglo Engineering Pty 
Ltd claim payment for 11 hours being the balance of time 
for which they have not been paid over the three days 
during which the black bans operated. 

Mr Sharp-Collett for the Applicant Union submits 
that:— 

The workers were told to go home by their super- 
visor because of the bans which had been put on the 
area they act ually worked in and they were informed 
again by their supervisor that they would be paid for 
that day and that in addition they would be paid for 
the next day as long as they turned up for work. 

(Transcript p. 2) 
From the Applicant Union's viewpoint the claim 

revolves around the question of whether the supervisor 
did or did not inform the workers that if they turned up 
for work they would be paid for the whole day. It is 
argued that an undertaking was given by the supervisor 
and that this verbal commitment established a contract 
to pay for each of the days while the State Energy 
Commission dispute continued. 

In opposing the claim the Respondent Company 
submits that the matter should be determined on the 
basis that the men were not ready and willing, nor 
available for work as required, as they were supporting 
the black bans imposed by the State Energy Commission 
workers. 

On 6 May, at approximately 9.40 a.m. when the 
Respondent Company's workforce heard of the black 
bans imposed by the State Energy Commission workers, 
the union representative Mr Britt, informed the super- 
visor that they could not work. After making the work 
area safe and packing up their tools, the Respondent 
Company's workforce left the site. It is the Applicant 
Union's submission that an inquiry directed to the super- 
visor about payment was responded to in terms that the 
workmen "should not worry about it, that it should be 
left with him and that they would be paid''. It is also 
claimed that the men were told to go home and that the 
supervisor cautioned them to be at work at 7.00 a.m. 
next morning or else they wouldn't be paid for that day. 

The next day, Thursday 7 May, the industrial dispute 
at the State Energy Commission continued and the 
Respondent Company's workforce were told by the 
supervisor that they "might as well go home". Again the 
warning to be at work at 7.00 a.m. next day was issued. It 
is claimed that the assurance was conveyed to the work- 
force that payment would be made for that day's 
attendance. On the morning of Friday 8 May, the 
industrial dispute was settled and Eglo Engineering Pty 
Ltd resumed normal operations at approximately 9.00 
a.m. 

Mr Bromfield the supervisor for the Respondent 
Company claims that on 6 May in response to a question 
as to whether payment would be made for that day, he 
stated "in my opinion, 1 don't see why not" (Transcript 
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p. 45). He denies that the direction was given for the men 
to go home but that in response to the advice from the 
Union representatives that the men would not work in 
the area the subject of the black ban, he stated that "as 
far as I am concerned there is no point in staying here at 
this time" (Transcript p. 45). As to the direction con- 
cerning attendance at work the next day he had merely 
advised that the workforce should turn up at 7.00 a.m. 

The Respondent Company's project manager Mr 
Duggan, gave evidence that it was known to the Union 
representatives and the workforce generally that site 
supervisors did not have authority to make statements on 
"matters relating to overaward payments or issues that 
could affect other sites or other contractors etc . . ." 
(Transcript p. 40). These were matters that had to be 
referred to head office. Mr Duggan claims that it had 
been recently stated by the company at a meeting with the 
Union representatives and the workforce, that Eglo 
Engineering Pty Ltd "would not entertain payment for 
stop-work meetings or other Union actions" (Transcript 
p. 40). However, in evidence Mr Duggan stated that if a 
supervisor gave a commitment to the workforce, the 
Respondent Company would take responsibility for the 
statement and see to it that the commitment was 
honoured. 

There are two elements to the argument by the 
Applicant Union for the payment of wages for the period 
of the dispute at the State Energy Commission site. 
Firstly, there is the payment for the balance of the 
working day (4'A hours) on 6 May. This claim is based on 
the commitment of the supervisor which the Union 
argued was clear and was made in the knowledge that no 
such undertaking would be given without the authority 
of senior management. Secondly, there is payment for 
4/2 hours on 7 May and two hours on 8 May. The claim 
for payment of these periods is based on what the 
Applicant Union sees as a contractual obligation entered 
into by the Respondent Company through the supervisor 
with the workforce when the workmen were required to 
present at the work site on each morning of 7 and 8 May. 
The Applicant Union submits — 

. . . that in fact a verbal contract had been made 
that if the workers attended the place of work 
despite the dispute, they would in fact be paid for 
the whole day, the position being that the dispute 
could have been resolved at any stage of that three 
day dispute. 

(Transcript p. 6-7) 
With respect to 6 May Mr Britt, the witness for the 

Applicant Union made the workforce's position quite 
clear to the supervisor. On being confronted with the 
State Energy Commission workers' black ban they were 
not prepared to work on No. 5 Boiler. How could they 
expect to be paid for the balance of time for that day is 
difficult to understand. Likewise it is difficult to 
comprehend the supervisor's position. Whether he said 
that they would be paid or that it was his opinion that 
they should be paid is of little consequence. The fact is 
that the Respondent Company's workforce responded to 
the State Energy Commission Shop Steward's advice 
that a black ban had been imposed. Any inference that 
they might as well go home after making the work place 
safe and after packing up their tools, could not be taken 
as the Respondent Company's acquiescence to a state of 
affairs which resulted in no work being done but 
payment of wages being made. The workforce had 
embarked on industrial action albeit under pressure from 
other employees at the site. Nothing in the circumstances 
of events that followed that decision established a 
situation which restored their entitlement to payment for 
wages for the remainder of the day. 

As to the claim for payment of wages on 7 and 8 May, 
in effect it is submitted that there was a contract 
established whereby the workforce would present at the 
work place at 7.00 a.m. on each morning and that that 
was sufficient to entitle the workforce to receive payment 
for that day. The possibility that the black ban might be 
lifted and that the workforce would perform duties 
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under their contract of employment would therefore 
raise the issue of the double payment for the period of 
time. 

I cannot accept that there was an intention held by 
each of the parties to enter into a legal obligation in the 
terms of a contract claimed by the Applicant Union. The 
requirement to attend for work on 7 and 8 May was 
collateral to the performance of the contract of employ- 
ment which had existed prior to the imposition of the 
black ban. It did not arise out of any terms of a separate 
contract arising from the workforce's refusal to perform 
normal duties under the black ban. 

It appears that the statements of the supervisor were 
ambivalent in that he gave rise to an expectation for the 
payment of wages for time not worked. It was this 
expectation that was the basis of the claim before the 
Commission. However, on the evidence submitted it is 
clear that the workforce was at all times supporting the 
black ban imposed on the site and that the Respondent 
Company was informed that no work would be 
performed while the ban continued. Nothing stated by 
the supervisor established an entitlement of payment 
under any other contract. The application is dismissed. 
Appearances: 

Mr J. Sharp-Collett appeared on behalf of the 
Applicant Union. 

Mr L. Girdlestone appeared on behalf of the 
Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Eglo Engineering Pty Ltd. 

No. CR276 of 1987. 

Metal Trades Employees Metal Industry 

COMMISSIONER W.S. COLEMAN. 
2nd day of September 1987. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Applicant Union and Mr L. Girdlestone on behalf of the 
Respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Hamersley Iron Pty Limited. 

No. CR143 of 1986. 

IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 

No. 15 of 1985. 
Trades Assistants Mining (Iron-Ore) 

COMMISSIONER W.S. COLEMAN. 
4th day of September 1987. 
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Allowance — disability allowance — claim for higher 
allowance for hosing down of ore trucks using water 
cannon — effect on existing structure of disability 
allowances — disability not increased sufficiently to 
elevate into higher disability grouping — applica- 
tion dismissed. 

Reasons for Decision. 
THE COMMISSIONER: Trades Assistants in the 
Respondent Company's truck workshop at Tom Price 
are required to hose down ore trucks in preparation for 
servicing. Under the provisions of Clause 7 of Division 2 
— Part 1 of the Iron Ore Production and Processing 
(Hamersley Iron Pty Limited) Award employment in the 
truck workshop attracts a Group 2 Disability Allowance. 
In late 1981 or early 1982 Hamersley Iron Pty Ltd 
installed a water cannon for the task of hosing down the 
ore trucks, this replaced a garden hose. The time for the 
job was cut from four hours to two hours. The servicing 
programme requires that one truck is washed each day. 
This is usually done in the morning. 

The Applicant Union seeks payment for the Trades 
Assistant required to undertake hosing down duties at 
the rate of the Group 1 Disability Allowance for the 
period of time on which he or she is engaged on the task. 
On current rates this would mean an increase in payment 
of 10 cents per hour for the two hours. The Applicant 
Union submits that the claim is pursued in the absence of 
the provision of shower facilities for the Trades Assistant 
to use at the completion of the task. 

Prior to the installation of the water cannon, two 
Trades Assistants were employed on hosing down the 
trucks. A sledge hammer was used to dislodge the build 
up of mud in the tray and ladders were necessary to gain 
access to all parts of the vehicle. It is submitted that with 
the mobility that the use of the garden hose allowed, the 
Trades Assistant could position himself/herself to 
experience minimal exposure to the sun in summer and 
the cold winds in winter. With the deployment of the 
water cannon which operates at mains pressure, it is 
necessary for the Trades Assistant to wear a protective 
mask and raincoat, although it is too hot for this latter 
apparel in summer months. The water cannon operates 
from a fixed position and another Trades Assistant is 
required to remain in the truck cabin to reposition the 
vehicle as hosing down progresses. The claim for the 
increase in disability allowance is only for the Trades 
Assistant operating the water cannon. It is argued that 
the discomfort brought about by the necessity to wear 
protective gear, the operator getting drenched, mud 
ricocheting from the truck, and the task being performed 
from a position exposed to the elements, warrants 
payment of the allowance at the highest rate. An 
inspection of the hosing down procedure was undertaken 
by the Commission. 

The Applicant Union acknowledges that since the 
installation of the water cannon there have been two sets 
of award negotiations which have culminated in the 
Commission ratifying arrangements on which agreement 
had been reached between the parties. On both occasions 
there was implied acceptance that the Group 2 Disability 
Allowance was appropriate for Trades Assistants at the 
truck workshop at Tom Price. However, the Applicant 
submits that the grievance which those particular 
employees have harboured since 1982 was submerged 
under the weight of more pressing issues at that time and 
again in 1985. Furthermore, it is stated that the award 
amendment in 1985 whereby the period under which an 
employee qualified for the payment of a disability 
allowance at a higher rate was cut from four hours to two 
hours, was negotiated in the light of the significant 
concession associated with a demarcation issue and that 
the Trades Assistants in the truck workshop should now 
be given the benefit of that entitlement when operating 
the water cannon. 

In opposing the claim the Respondent Company cites 
ratification of the 1982 and 1985 awards by the Commis- 
sion and thereby the acceptance of the Union that the 

Group 2 Disability Allowance was appropriate to the 
task of hosing down ore trucks with the water cannon. 
The position concerning disability allowances generally 
followed an extensive inspection by the parties in 1977 
and the system which has been followed since that time is 
based on an agreement as to where various jobs across 
the Company's operations sit in comparison with each 
other with respect to the level of disabilities experienced 
allowing for seasonal factors. The pattern that has been 
established is based on an averaging of those disabilities 
encountered in the performance of tasks normally under- 
taken by classifications in various work areas. It is sub- 
mitted that the present claim is an assault on the existing 
structure of disabilities allowances and if successful 
would engulf the parties in an avalanche of claims and 
inspections. It is thought that the employees in each work 
area would seek to have the most onerous aspect of their 
tasks reassessed for an increase in Disability Allowance. 
This would destroy the ' 'averaging system'' on which the 
present structure of allowance is based. The Applicant 
Union rejects this prophecy and stresses that the claim 
merely seeks the payment of the Disability Allowance at 
an increased rate for two hours for one Trades Assistant 
and that this should be considered in isolation from the 
suspicion of any general claim or as an attack on the 
present structure of allowances. The Respondent 
Company counters the Applicant Union's submission on 
the perspective that should be taken on the claim for the 
operation of the water cannon by arguing that if it is 
proper to consider this case in isolation, then it is 
appropriate to look at the Trades Assistant who is 
required to remain in the truck cabin and reposition the 
vehicle during hosing down. For that period of time the 
disabilities that that employee experiences are akin to 
truck drivers generally and a disability allowance at 
Group 4 would be payable. 

On the evidence submitted at the hearing and from the 
inspection undertaken I am satisfied that the task of 
hosing down ore trucks with a water cannon introduces a 
level of disability in excess of that experienced when the 
task was performed with a garden hose. However, in 
view of the structure of disability allowances, I find that 
it would be inappropriate to excise the performance of 
this task from the normal duties of a Trades Assistant in 
the truck workshop for the purposes of paying a higher 
Disability Allowance. I am unable to conclude that the 
impact of the use of the water cannon is sufficient to 
elevate the general level of disability experienced by 
Trades Assistants to that of Group 1. Nothing was 
presented on what tasks went into the determination of 
the present allowance, nor on the criterion that the 
parties have been prepared to accept since 1977 for the 
categorisation of tasks coming within Group 1. For these 
reasons the application is dismissed. 

Appearances: 
Mr K. McCann appeared on behalf of the Applicant 

Union. 
Mr A. Cameron appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Hamersley Iron Pty Limited. 

No. CR143 of 1986. 
56821—6 
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IRON ORE PRODUCTION AND PROCESSING 
(HAMERSLEY IRON PTY LIMITED) AWARD 

No. 15 of 1985. 
Trades Assistants Mining (Iron-Ore) 

COMMISSIONER W.S. COLEMAN. 
4th day of September 1987. 

Order. 
HAVING heard Mr K. McCann on behalf of the appli- 
cant union and Mr A. Cameron on behalf of the respon- 
dent, the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — proposed changes to manning levels. 

State Energy Commission of Western Australia 
and 

Construction, Mining and Energy Workers' Union 
of Australia, WA Branch. 

No. CR648 of 1987. 

Engine Drivers Electrical Power 

COMMISSIONER O.K. SALMON. 
15th day of September 1987. 

Industrial dispute — Manning levels — proposed 
changes — second tier principles — declaration 
favouring managerial prerogative to change 
manning levels. 

Reasons for Decision. 
THE COMMISSIONER: This is a matter referred for 
hearing and determination pursuant to section 44 (9) of 
the Industrial Relations Act 1979. The State Energy 
Commission of Western Australia asks that the Commis- 
sion declare that the following questions posed be 
answered affirmatively: 

1. Can the State Energy Commission of Western 
Australia direct employees in the classifications of 
Unit Attendant Grade 1., Unit Attendant Grade 2. 
and Auxiliary Plant Attendant to be trained in the 
operation of plant on all three stages at Kwinana 
Power Station? 

2. Can the State Energy Commission of Western 
Australia direct employees to operate plant on any 
stage on which they have been trained? 

At the close of proceedings on 15 September 1987 I 
gave my reasons for decision in this matter which I now 
reproduce. 

The two questions, I think, can be answered bearing in 
mind that what we are concerned about primarily is 
lawful and reasonable instructions from employer to 
employee and I think that there can be no doubt, at all, 
that the employees concerned are asked to perform 
lawful orders according to their contracts of service and 
the conditions prescribed in the relevant award. 

The question is, the orders being lawful, are they 
reasonable orders in the industrial relations sense, 
bearing in mind the current state of play, if I can put it 
that way, between the union and the SEC. The issue in 
that respect is, of course, the second tier wage fixing 
principle, a matter of great importance and one which 
the union believes is of sufficient force to cause me to 
adjourn these proceedings. 

On balance the evidence is that the wage rate for UAls 
and UA2s has been fixed on work value grounds in 1985. 
That means that the duties must be excluded from any 
second tier wage negotiations according to the wage 
fixing principles. To do otherwise would be double count 
work value which is not permitted. 

I take note of the material submitted by the union 
wherein there is reference to extension of current levels of 
skills in negotiations for second tier wage increases, by 
the concept must still fall within the wage fixing 
principles and that means the work value principle, and 
any argument relating to further increases in that respect 
have to satisfy the strict test which is that there would 
have to be such a significant net addition to the work 
value as to warrant a new classification. I think that 
really the whole notion of work value of UAls and UA2s 
has been covered fully in the recent wage determinations 
and I doubt whether it has in relation to the issues raised 
in this case any relevance in the second tier negotiations. 
The upshot of all of that evidence is also that flexibility 
has been an integral part of the considerations and it 
must follow that the employees can be directed as the 
SEC requires. In my opinion, given all of the circum- 
stances of the case, and having given what I consider to 
be correct weight to the unions submission in respect of 
the principles I do not think that the union will be 
prejudiced in respect of the second tier negotiations and I 
do not therefore think that the order required to be 
carried out by the employees is unreasonable. 

Accordingly, I intend to answer the two questions 
raised by the SEC in the affirmative and a declaration to 
that effect will issue in due course. 
Appearances: 

Mr M.K. Hurley appeared for the State Energy 
Commission. 

Mr S.R. Pike appeared for the Construction, Mining 
and Energy Workers Union of Australia, Western 
Australian Branch. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — proposed changes to manning levels. 

State Energy Commission of Western Australia 
and 

Construction, Mining and Energy Workers' Union 
of Australia, WA Branch. 

No. CR648 of 1987. 

Engine Drivers Electrical Power 

COMMISSIONER O.K. SALMON. 
1st day of September 1987. 

Declaration. 
HAVING heard Mr M.K. Hurley on behalf of the appli- 
cant and Mr S.R. Pike on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby 
declares — 

That the questions set out herein should be 
answered in the affirmative: 

(1) Can the State Energy Commission of Western 
Australia direct employees in the classifications of 
Unit Attendant Grade 1., Unit Attendant Grade 2. 
and Auxiliary Plant Attendant to be trained in the 
operation of plant on all three stages at Kwinana 
Power Station? 

(2) Can the State Energy Commission of Western 
Australia direct employees to operate plant on any 
stage on which they have been trained? 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and Amalgamated Metal Workers and Shipwrights 
Union of Western Australia 

and 
Milec Electrical Service Pty Ltd 

and West Air Pty Ltd. 
No. CR511 of 1987. 

Electricians and Electrical 
Refrigeration Contracting 
Tradespeople 

COMMISSIONER W.S. COLEMAN. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on 11 August 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979, and the parties did not reach agreement on the 
payment of a site allowance for employees engaged by 
the Respondent on the Peters Factory site. Roe Street, 
Perth; whereas a site inspection was undertaken by the 
Commission on 21 August 1987; whereas another 
Conference was held on 9 September and agreement was 
reached between the parties; now therefore, I, the under- 
signed, being satisfied that the agreement conforms with 
the Principles enunciated by the Commission in Court 
Session in matter No. 1195 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 and the Airconditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 as amended, employees who are 
employed by the Respondents on the Peters Factory 
site, Roe Street, Perth shall be paid a site allowance 
of $1.10 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. This order shall take effect as from the 
commencement on site of the employer and shall 
terminate on 31 March 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
EEC Pty Ltd. 

No. CR510 (B) of 1987. 

Electricians Electrical Contracting 

COMMISSIONER W.S. COLEMAN. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on 9 
September 1987 pursuant to section 44 of the Industrial 
Relations Act 1979; and whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 

1885 

enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order:— 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 as amended, employees who are employed by 
the Respondent on the Scott House, King's Park 
Road site, West Perth shall be paid a site allowance 
of $1.00 per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. 

This order shall take effect as from the 
commencement on site of the employer and shall 
terminate on 31 January 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
K.G. Stokes and Co. 
No. CR507 of 1987. 

Electricians Electrical 
Contracting 

COMMISSIONER W.S. COLEMAN. 
9th day of September 1987. 

Order. 
WHEREAS a conference was held in Perth on 11 August 
1987 pursuant to section 44 of the Industrial Relations 
Act 1979, and the parties did not reach agreement on the 
payment of a site allowance for employees engaged by 
the Respondent on the Leeming Recreation Centre site, 
Leeming; whereas a site inspection was undertaken by 
the Commission on 21 August 1987; whereas another 
Conference was held on 9 September and agreement was 
reached between the parties; now therefore, I, the under- 
signed, being satisfied that the agreement conforms with 
the Principles enunciated by the Commission in Court 
Session in matter No. 1195 of 1986, and pursuant to the 
powers conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978 as amended, employees who are employed by 
the Respondent on the Leeming Recreation Centre 
site, Leeming shall be paid a site allowance of 60 
cents per hour for each hour worked in lieu of 
payments for confined space, dirty work, fumes, 
wet under foot and the handling of secondhand 
timber. This order shall take effect as from the 
commencement on site of the Respondent and shall 
terminate on 28 February 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — unfair dismissal. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 w.A.I.G. 1886 

West Australian Branch, Australasian Meat Industry 
Employees Union Industrial Union of Workers, Perth 

and 
Reg Russell and Sons Pty Ltd. 

No. CR369 of 1987. 

Slaughterman Meat Industry 

COMMISSIONER J.F. GREGOR. 
25th day of August 1987. 

Termination of employment — unfair dismissal — 
alleged insubordination by employee held that a 
single act committed in a situation of stress should 
not result in summary termination — dismissal 
unfair reinstatement ordered. 

Reasons for Decision. 
THE COMMISSIONER: On 2 July 1987 a conference 
took place in Perth to attempt to provide a resolution for 
a dispute between the parties over an action taken by Reg 
Russell and Sons Pty Ltd, the Respondent in this matter, 
to terminate the services of David G. Netherway who is a 
member of the Applicant Union. That conference was 
unsuccessful and as a result the Commission decided that 
the matter should proceed to be determined by arbitra- 
tion. The debate between the parties was delineated in 
the following manner: 

David Geoffrey Netherway, a slaughterman 
employed by Reg Russell and Sons Pty Ltd, was 
dismissed from the service of the company following 
upon an incident which occurred at the abattoir at 
Tammin on 10 June 1987. The Australian Meat 
Industry Employees' Union claims that the 
company's decision is harsh and unreasonable and 
therefore should not stand. 

The Respondent's view is that it was entirely 
within its rights to dismiss Mr Netherway from its 
services and the dismissal should stand. 

Reg Russell and Sons Pty Ltd operate a small service 
abattoir in the town of Tammin in the south west of 
Western Australia. The works has a team of six men. The 
stations consist of sticking, legging, fleecing and 
punching out "A" frame, gutting, removal of skins and 
trimming. Each of the positions is occupied by a 
slaughterman. There is a seventh person permanently on 
the chain and that is a meat inspector who is employed by 
the Health Department. The Works Manager Mr Peter 
Streik has general responsibility for the running of the 
works, but he is by no means located permanently on the 
slaughter floor. It seems that the general working 
arrangement is that the team is operated on a most 
flexible basis and workers move to alternate positions to 
assist each other when the necessity arises. Quite often 
they do that of their own volition, but more usually when 
the meat inspector observes that back-ups are occurring 
at certain parts of the chain and instructs workers to 
move to assist their fellows. 

One of the slaughtermen, David G. Netherway, is 
generally located on the sticking platform. His primary 
task is to cut the throats of the sheep and to hang them on 
to the chain. He is also required to assist the stockman in 
running sheep up to the slaughter area from the leerage. 
During that process he also is required, from time to 
time, to drag sheep which have been injured either in 
transport to the works or in the leerage up the race to 
what is called "the lame pen". These sheep are usually 
unconscious, or at the least, so severely injured that they 
are unable to be herded in the usual way from the leerage 
to the sticking area. Apart from performing this work 
David Netherway also helps out on other positions on the 
chain. 

It is usual practice in the works that lame sheep, or 
sheep which have been injured are brought into the lame 
pen and held until the kill of healthy sheep is completed. 
Then the injured sheep are slaughtered and placed upon 
the chain. The purpose of this is to enable the meat 
inspector to be able to closely examine the bodies to 

ensure that there is no health reason which would prevent 
their further processing. This practice is well observed in 
the meatworks and it is a practice of which David 
Netherway, as an experienced slaughterman, was well 
aware as he had been employed in the works for the 
majority of the time over a period of 13 years. This he 
confirmed in his evidence as he did, indeed, confirm that 
he is skilled in every cut on the chain and is able to assist 
any other worker. 

On 10 June 1987 work was proceeding in the usual way 
on the chain. On that day five sheep, which were said to 
be unconscious, were dragged up to the lame pen by 
David Netherway. In his evidence he said that at about 
11.30 that he had been sticking sheep, but had run out of 
them so he helped the stockman chase up some more so 
that he could carry on sticking later on. There were a few 
dead sheep on the side rail so he dragged out two of the 
"crippled one", stuck their throats and put them on the 
rail. He then dragged out three more sheep which 
appeared to be dead from the lame pen to the sticking 
area, but he left them to go and give slaughterman 
Michael Simpson a hand to leg. While he was helping 
Michael Simpson he was asked by the meat inspector Mr 
John Saffrin to go and help Norman Netherway in his 
position with punching out. He continued to help 
Norman Netherway and then went back to Michael 
Simpson to see how many more sheep he wanted prior to 
lunch. He then stuck another 10 sheep. After doing that 
he went back to give Simpson a hand again and then 
moved again to give Norman Netherway further 
assistance. It was then that he heard someone call out 
that some sheep had not been stuck. He thought it was 
Michael Simpson who first said it, but then the health 
inspector came over and asked who was responsibile for 
sticking the sheep. Netherway admitted he was and he 
apparently realised that he had inadvertently hung three 
sheep on the chain without cutting their throats. This had 
caused him to become quite upset and he responded to 
the Meat Inspector with words to the effect of "If you 
are going to do something about it do something right 
fucking now". In the meantime while this conversation 
was going on the three sheep had quickly had their 
throats cut. It must be observed that the sheep had the 
appearance of being dead, although the Meat Inspector 
had caught sight of a movement which he did not believe 
was usual in a sheep which had been slaughtered. This is 
what had attracted his attention to check the situation. 

After Netherway's comments the Meat Inspector 
immediately went to see the Works Foreman Mr Peter 
Streik. Streik returned to the floor and asked Netherway 
what was going on. To this Netherway replied words to 
the effect of "go and get fucked and you can sack me if 
you like". Mr Streik's response, according to his 
evidence, was that he said "as far as I'm concerned Dave 
you're finished, you can go but if you want further 
confirmation on it I'll ring Trevor and see what he says 
about it". Apparently, Trevor is an owner of the 
business and Mr Streik needed to check with him to see 
whether the dismissal of Netherway should stand. This 
was done and the answer was in the affirmative. In 
accordance with an arrangement made with Mr Streik, 
Mr Netherway finished the kill and then knocked off 
work at the normal time. He understood Mr Streik to say 
to him that if he had a job he would be contacted, but he 
didn't receive a telephone call and was eventually paid 
out his entitlements. 

Various witnesses were called on behalf of the parties 
and without reciting all of their evidence it is sufficient to 
say that they confirm that on 10 June 1987 the events as 
described previously occurred. There are some small 
differences between them in respect of the precise words 
used to the Meat Inspector, but there is no evidence to 
suggest that Netherway did not address his supervisor in 
the manner previously noted in this decision. 

On behalf of the Applicant Union Ms Boots said that 
there had been outlined by the Respondent three grounds 
which it said were sufficient to justify summary 
dismissal, namely cruelty to sheep, incompetence and 
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insubordination. It was her submission that none of the 
above grounds was substantiated on the evidence and 
therefore the dismissal of David Netherway was harsh 
and unjust in all the circumstances. In fact, at the 
opening Mr Hoskin (of Counsel), who appeared for the 
Respondent indicated that, while it did not withdraw in 
respect to the allegations of cruelty or incompetence, it 
believed that the crucial issue was a question of insub- 
ordination and that was the ground upon which the 
dismissal had been effected. That being the case Ms 
Boots, while noting that in any event neither of the two 
grounds could be supported on the evidence, said that 
the evidence revealed that there was no act of insub- 
ordination and that the works manager Mr Peter Streik 
had in no way had his authority undermined, reduced or 
usurped. That being the case, the dismissal was therefore 
harsh and unfair. 

Mr Hoskin's submissions on behalf of the Respondent 
were concise and short. He said that on discovering the 
sheep had not had their throats cut that Netherway was 
in a very abusive mood. He was abusive to the Meat 
Inspector and later to Mr Peter Streik the Works 
Manager. The continuation of this abuse was an insub- 
ordination which amounted to an eroding of the 
authority of the manager before the workforce and that 
there was therefore no alternative but to effect a 
termination of service. 

The principal witness on behalf of the Respondent was 
Mr Peter Streik and his evidence of the facts coincides 
with the summary previously given. Under cross- 
examination from Ms Boots though, he admitted that 
language of the sort used by Netherway was common- 
place in the works and was language usually used by him 
(Streik). Quite often he had used similar expletives in the 
normal course of a day's work. His complaint concern- 
ing the use of similar language by Netherway was the 
tone in which it had been used to him. He did not 
complain that at any other previous time in Netherway's 
employment had he been insubordinate, either by the use 
of language or by failure to perform work or in fact in 
any way whatsoever. 

It seems to me that the events of 10 June 1987 can be 
summarised in this way. Work was proceeding normally 
and Netherway, as part of his normal course of duties, 
was moving from place to place on the chain. He 
inadvertently failed to stick three sheep in circumstances 
where there was some confusion because of the pressure 
of work. There is no evidence whatsoever to indicate that 
he deliberately did not slaughter the sheep. There is just 
no reason for him to do so. He is an experienced 
slaughterman and was distressed when he found that he 
had inadvertently put three sheep on to the chain that 
had not had their throats cut, even though those sheep 
were, to all intents and purposes, unconscious and had 
not suffered because of his inadvertence. He was, 
however, still upset at what had occurred when he was 
questioned on the issue by both the Meat Inspector Mr 
Saffrin and the Works Manager Mr Streik and even 
though his responses to both of them were, to say the 
least, imprudent, they were not of a nature which is 
indicative of a deliberate attempt to flout authority, or 
refuse to do duty, or to belittle the management in the 
eyes of other workers. I accept his evidence that his 
reaction was one of emotion caused by the events. I am 
assisted to this conclusion by the lack of evidence which 
indicates that this type of behaviour has occurred before 
or that any like events have occurred previously. In my 
understanding of the case law on such matters, insub- 
ordination can be a ground for summary dismissal if the 
act complained of can be properly regarded as deliberate 
or wilful or of such a nature to strike at an essential 
element in the contract of service. This is not a question 
of disobedience of any lawful command because none 
was given to Netherway, nor is it an instance which 
would impose on an employer's right to enforce 
discipline [see Laws v. London Chronicle (Indicator 
Newspapers) Ltd (1959) 1 LLR 698 at 700 and also re 
Homebush Abattoir (1966) AR (New South Wales) 371]. 
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It is for these reasons that I find that the action of the 
Respondent in terminating the service of David 
Netherway was unfair, such that this Commission should 
interfere with the legal right of the employer to effect 
such a termination. I intend therefore to issue an Order 
for the reinstatement of David Geoffrey Netherway, but 
lest there be any mistaken impression by him that he is 
able to address his employer in the manner complained 
of in this matter in the future I do not intend to order 
compensation in the form of wages in the period between 
the date of this decision and the time that he was 
dismissed. I will, however, order that he be re-employed 
with entitlements which existed at the date of 
termination. 

Appearances: 
Ms Boots appeared on behalf of the Applicant. 
Mr Hoskin (of Counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — unfair dismissal. 

West Australian Branch, Australasian Meat Industry 
Employees Union Industrial Union of Workers, Perth 

and 
Reg Russell and Sons Pty Ltd. 

No. CR369 of 1987. 

Slaughterman Meat Industry 

COMMISSIONER J.F. GREGOR. 
1st day of September 1987. 

Declaration and Order. 
HAVING heard Ms J. Boots on behalf of the claimant 
and Mr A.J. Hoskin (of Counsel) on behalf of the 
respondent, the Commission pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby declares and orders — 

1. That the action of the respondent in terminat- 
ing the services of David Geoffrey Netherway on 10 
June 1987 from its employment at Tammin was 
unfair. 

2. That the respondent shall offer to David 
Geoffrey Netherway a new contract of employment 
as a slaughterman. 

3. The contract of employment between David 
Geoffrey Netherway and the respondent is deemed 
to be continuous for all purposes of the Meat 
Industry (State) Award No. R9 of 1979 and any 
other benefits to which Mr Netherway may be 
entitled pursuant to the contract of service which 
began with his first engagement. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Subicare. 
No. CR362 of 1987. 
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CHILD CARE (SUBSIDISED CENTRES) 
AWARD No. 26 of 1985. 

Child Care Worker Health and Welfare 

COMMISSIONER J.A. NEGUS. 
31st day of August 1987. 

Contract of employment — classifications — determina- 
tion by Commission of proper level — incremental 
ranges considered — application allowed in part. 

Reasons for Decision. 
THE COMMISSIONER: The claimant Union seeks a 
declaration from the Commission that the respondent 
employer should have classified Ms Josette Hodgkin as 
an experienced Child Care Worker when she was 
engaged on 14 May 1986 and thus should have paid her 
on the second step of the incremental scale as expressed 
in the relevant award. This would have resulted in her 
salary being increased to the third level from 14 May 
1987. The Union seeks an appropriate amount of back- 
pay for the whole of the period. 

The dispute remained unresolved after two sessions of 
a conference convened by the Commission on 30 June 
and 6 August 1987, so I heard the parties on the latter 
date with a view to determining the question. 

It is common ground that Ms Hodgkin's employment 
is regulated by the Child Care (Subsidised Centres) 
Award No. 26 of 1985 and it will be useful at this point to 
reproduce the relevant portions of that award. 

Clause 6.—Definitions includes, inter alia, the 
following: 

"Aide" shall mean an employee, engaged to 
assist in the supervision and care of children and 
generally to assist in the functioning of the centre, 
who does not possess child care qualifications or 
who is not required in the performance of her duties 
to use such qualifications. 

"Child Care Worker" shall mean an employee 
who holds a "Child Care Certificate" (CCC) or a 
"National Nursery Examination Board" (NNEB) 
qualification. 

"Year of Experience" shall mean experience in 
the appropriate classification. Where there is a 
dispute as to whether the employee's previous 
experience shall count for determining the ' 'year of 
experience" it shall be determined by the Industrial 
Relations Commission. 

Clause 11.—Wages: 
(4) Child Care Workers: 

Per Annum 
$ 

1st year of experience  15 084 
2nd year of experience  16 867 
3rd year of experience  17 851 
4th year of experience  18 835 
5th year of experience  19 809 

Progression along the salary scale shall be by 
annual increment, and shall be dependent upon 
satisfactory service, provided that an employee shall 
be required to complete a full year from the 
commencement of appointment before being 
eligible for the next annual increment. 

Ms Digwood, in arguing the case for the Union, 
outlined the history of the dispute. It seems that in the 
normal course of liaison activities the Union became 
aware that Ms Hodgkin felt that she should have been 
given credit for some previous, relevant work experience 
when she was appointed. The matter was brought to the 
employer's attention by letter early in August 1986 and 
the request for reclassification of the worker was refused. 
Some meetings were held in an attempt to persuade the 
employer to change its stance and in December 1986 Mrs 
Bentley, who appeared on the employer's behalf, became 
involved as an adviser. The Union provided the employer 

with documentary evidence of Ms Hodgkin's prior 
experience and further discussion ensued with no agree- 
ment being reached. 

Application was made for a conference pursuant to 
section 44 of the Industrial Relations Act 1979 on 10 June 
1987 and that conference in due course led to this 
hearing. Ms Digwood suggested that, in essence, the 
Commission was being asked, albeit a year or more after 
the event, to determine a dispute as allowed for in the 
award definition of "Year of Experience" (supra). 

She adduced evidence from Ms Hodgkin that she had 
studied successfully during 1978 and 1979 towards the 
award of the Child Care Certificate. For 5Zi years from 
February 1980 until August 1985, she had been employed 
as a teacher's aide at the Sacred Heart Primary School. 
She produced references (Transcript — Exhibits D1, D2) 
from a teacher and from the school's Principal to give 
some indication of the type of work in which she was 
involved. Ms Hodgkin gave details of the tasks she 
performed, indicating that she had been encouraged to 
become involved in the educational programme of the 
school and to have somewhat greater interaction with the 
pupils than might ordinarily be expected of a teacher's 
aide. She talked of involvement with a toy library, 
language experience activities and a before-school and 
after-school care programme. When a new Principal was 
appointed in 1985 Ms Hodgkin's level of duties had been 
restricted to the specific tasks of a teacher's aide. She had 
found these to be mundane so she resigned on account of 
reduced job satisfaction. 

According to Ms Hodgkin she was being paid at the 
top wage level for a teacher's aide when she left the 
Sacred Heart School. The Commission was requested to 
note the similarity between that rate of pay and the 
amount payable to a Child Care Worker in the first year 
of experience. At her interview with the employer prior 
to her present appointment, Ms Hodgkin recalled some 
reference to the fact that she had not previously been 
paid as a Child Care Worker. 

Ms Digwood urged the Commission to agree that the 
work experience quoted by Ms Hodgkin was worthy of 
recognition for salary purposes as envisaged in the 
award. It had been work of a more complex nature than 
the usual duties of a teacher's aide and it was also 
significant that the pay rate had been in excess of that set 
for a first year Child Care Worker. The worker had held 
the required qualifications at all relevant times and it 
seemed equitable to the Union that her employment by 
Subicare should have commenced at the second year of 
experience level. 

Mrs Bentley opposed the Union's claim at three levels. 
Her threshold argument related to the question of 
jurisdiction in terms of the true interpretation of the 
award definition of "Year of Experience" (supra). She 
suggested that the circumstances of the instant dispute 
did not fit comfortably within the definition and thus 
there was no role for the Commission to play. In Mrs 
Bentley's submission, the words "experience in the 
appropriate classification" were strictly limiting in their 
effect with the result that one could only give 
consideration to a worker's prior experience as a Child 
Care Worker. The occasions when the Commission 
might be called upon to adjudicate would be disputes 
involving broken service or periods of casual or part-time 
work but the base line would always be that the employ- 
ment must have been in the classification of Child Care 
Worker. If a wider discretion was to be reposed in the 
Commission then the phrase would perhaps need to read 
— "experience in any appropriate classification" and 
plainly it does not. 

If the claim did not fail at the first obstacle, then Mrs 
Bentley relied on evidence she adduced and submitted in 
exhibits regarding the duties of a teacher's aide in a 
primary school setting vis-a-vis a pre-school. There was 
said to be a significant difference in those duties and 
according to the evidence of Ms Stern, who was held out 
to be an expert witness, there is an even more significant 
difference between the role of a teacher's aide and that of 
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a Child Care Worker. This latter difference lies in the 
level of responsibility. The teacher's aide is an assistant 
who has no specialised training and works constantly 
under the guidance and instruction of a teacher. The 
"qualified care giver" is a decision maker who is placed 
in charge of a group of children and assumes total 
responsibility for the programme she designs and imple- 
ments to cater for the physical, emotional and 
intellectual needs of those children. 

The third side of the pyramid which was the 
respondent employer's case related to the true nature of 
the contract of employment between Ms Hodgkin and 
Subicare. Mrs G. Cook, the administrator of the centre, 
gave evidence of the preparatory planning involved in 
setting up the child care centre. It seems that the 
employer was determined to budget very carefully and 
wage costs were given close attention. There were some 
200 applicants for three positions as Child Care Workers 
and in selecting a short list of candidates for interview the 
employer took a conscious decision to concentrate on 
qualified applicants with minimal experience so as to 
ensure that the wage costs were kept to the lowest 
practicable level. Mrs Cook appointed Ms Hodgkin at 
the base level of the salary scale and the reality was that 
she would have been passed over for someone else if she 
had at the time insisted on a higher rate of pay. 

Mrs Cook also suggested in her evidence that Ms 
Hodgkin's performance as a Child Care Worker had not 
been exceptional or outstanding and would not, in her 
view, warrant accelerated progression on the salary scale. 

I turn now to Mrs Bentley's threshold argument and 
express my view that the key to the Commission's proper 
involvement in resolving this dispute lies in an overview 
of the total statement which appears in the award under 
the heading "Year of Experience". Clearly the appro- 
priate classification within this award for Ms Hodgkin is 
that of Child Care Worker because she holds the 
qualification of Child Care Certificate. This dispute 
relates to an exercise of discretion which in my view is 
reposed in the Commission by the words — "... a 
dispute as to whether the employee's previous experience 
shall count for determining the 'year of experience'.. .". 
This sets the scene for the Commission to examine the 
factual evidence as to the "employee's previous 
experience" in whatever field or area is claimed to be 
relevant and, having assessed the evidence, to bring 
independent judgment to bear on the question of 
whether that experience has increased the value of the 
employee sufficiently for a higher salary rate to apply. To 
accept the restriction proposed in Mrs Bentley's sub- 
mission would be to reduce the involvement of the Com- 
mission to something akin to an adding machine, a role 
which in this computer age might be better left to the 
robots of the world of technology. 

As I see it then, my task in this matter is to assess 
whether Ms Hodgkin's five or so years of work 
experience as a teacher's aide can fairly be equated to one 
year of experience as a Child Care Worker. Before 
approaching that task one must, of necessity, understand 
the rationale upon which the incremental salary scale for 
Child Care Workers is based. Presumably, the posses- 
sion of the Child Care Certificate as a result of two years 
of full-time study at post-secondary level, combined with 
a modicum of practical experience under supervision and 
guidance, is evidence that the holder is able to safely 
work as a care giver to a group of young children and that 
work is valued at $15 084 per annum. The existence of 
four further increment steps on the pay scale suggests 
that there are two factors which operate to increase the 
value of the worker to the employer. The first and less 
important will be the development of increasing maturity 
and judgment which seems to be generally accepted as a 
universal occurrence among young people in most areas 
of employment. The other factor which I am sure is vital 
in the child care or education industry is the increasing 
expertise and understanding which comes from working 
with children and observing them closely, thus becoming 
able to properly relate theoretical studies to the real life 
situation. This experience, which is worth little to 
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someone without the pre-requisite studies, must surely 
provide the justification for a Child Care Worker to be 
more highly valued as each further year of experience is 
gained. 

It follows from the foregoing that the work of Ms 
Hodgkin as a teacher's aide must count for something in 
terms of useful experience. If she had not held the 
qualification in advance of the work experience then she 
would not be able to establish a valid claim. The evidence 
is that for four of the five years she performed duties 
which were beyond the norm for a teacher's aide and it is 
understandable that she felt dissatisfied, in light of her 
qualifications and experience, when she was prevented 
from carrying out duties above her classification. I 
accept that at no time during the period could she claim 
to have had the responsibility and authority given to a 
Child Care Worker constantly in charge of a group of 
chOdren. On a balanced view of all the factors involved I 
think it reasonable to declare that Ms Hodgkin's total 
work experience as a teacher's aide in possession of the 
Child Care Certificate should count as being equivalent 
to one year of experience in determining her appropriate 
salary level in accordance with the provisions of the 
Child Care (Subsidised Centres) Award No. 26 of 1985. 

That is not to say that the Union's claim is totally 
successful. Clause 11 (4) of the award {supra) requires 
that an employee complete a full years' service before 
being eligible for a salary increment. It is clear from the 
evidence before me that Ms Hodgkin and her employer 
agreed that she would be employed as a Child Care 
Worker in her first year of experience. There would have 
been no employer-employee relationship embarked upon 
had that not been the case. During the first year of the 
contract, Ms Hodgkin through her Union has initiated 
negotiations with the employer regarding the possibility 
of her previous work experience being taken into account 
when her classification is assessed. The Commission has 
become involved in determining that question, as is 
envisaged in the award provisions. In my view, equity 
will be served if Ms Hodgkin is given the credit for her 
experience at the time when her first incremental increase 
is due, that is from 14 May 1987. She will thus be seen to 
have honoured the agreement which, it is argued by the 
respondent, was pre-requisite to her commencing in 
employment. According to the evidence, if that was not 
the agreement one of the other applicants would have 
been appointed and this dispute could not have come 
before the Commission. 

Ms Hodgkin's salary should be adjusted so that she 
receives the rate for the 3rd year of experience from 14 
May 1987.1 invite the parties to draft an order reflecting 
this decision for submission at a speaking to the minutes 
to be arranged. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Subicare. 
No. CR362 of 1987. 

CHILD CARE (SUBSIDISED CENTRES) 
AWARD No. 26 of 1985. 

Child Care Health and 
Worker Welfare 

COMMISSIONER J.A. NEGUS. 
18th day of September 1987. 
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Order. 
HAVING heard Ms K. Digwood on behalf of the appli- 
cant and Mrs P. Bentley on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the Respondent pay Ms J. Hodgkin as if she 
was entitled to progress to the third year of 
experience rate for a Child Care Worker in accor- 
dance with subclause (4) of Clause 11.—Wages of 
the Child Care (Subsidised Centres) Award No. A26 
of 1985 from 14 May 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth 

and 
Home of Peace. 

No. CR673 of 1986. 

Nurse Health and Welfare 
Services 

COMMISSIONER J.A. NEGUS. 
Perth 15th day of May 1987. 

Termination of employment — unfair dismissal — argu- 
ment or resignation — constructive dismissal found 
— insufficient grounds for dismissal — compen- 
sation ordered. 

Reasons for Decision. 
THE COMMISSIONER: This dispute was first notified 
to the Commission by way of an application for 
conference in accordance with section 44 of the 
Industrial Relations Act 1979 on 2 October 1986. Mr 
Commissioner Salmon presided over a conference of the 
parties on 14 October and 4 November without any 
agreement being reached, so on 7 November the dispute 
was referred for hearing and determination in the 
following terms: 

The Royal Australian Nursing Federation claims 
that in asking Maxine Clark to resign from her 
employment as a nurse the Home of Peace has acted 
unfairly and unreasonably against her; 

That in the subsequent termination of her 
contract of employment with the Home of Peace 
Maxine Clark has been unfairly disadvantaged; 

And that the Commission order the Home of 
Peace to pay Maxine Clark compensation as 
detailed below: 
Two weeks pay in lieu of notice $ 881.00 
Pro rat a Long Service Leave 3 819.14 
Two weeks Annual Leave 881.00 

plusloading 154.18 
10 weeks pay as compensation for 

loss of earnings 4,405.00 
$10,140.32 

The Home of Peace objects to and opposes the 
claim. 

I heard the parties on 4, 5, 8,11 and 19 December 1986 
and on 9, 10 February and 4 March 1987. 

Mrs Maxine Clark was employed by the Home of 
Peace at Subiaco as a charge nurse from February 1980. 
The other major player in the drama, which culminated 
in the termination of the employment of Mrs Clark, is the 

Director of Nursing at the Subiaco Home of Peace, Mrs 
Regina J. Lynn. Mrs Lynn commenced in her role in 
December 1981. 

The applicant union claims that Mrs Clark was 
effectively dismissed by Mrs Lynn on or about 18 
September 1986. At 11.30 a.m. on that Thursday, Mrs 
Lynn telephoned Mrs Clark at her home to advise her 
that a letter seeking her resignation would be delivered by 
courier. Mrs Clark had at that time completed some four 
weeks of a six week annual leave period. Mrs Lynn chose 
this time frame because she was preparing new rosters 
and she wanted to give Mrs Clark the opportunity to 
resign so that she would have a better chance of gaining 
new employment. It is possible that minimising of 
disruption to those rosters was also a factor in the timing 
of the action. 

During the telephone conversation Mrs Clark 
interrupted to indicate that she would resign but wished 
to know why she was being asked to do so. Mrs Lynn 
refused to discuss the matter other than to advise Mrs 
Clark to resign to improve her chances of employment. 
The letter to Mrs Clark reads as follows:— 

Mrs Maxine Clark, 18 September 1986 
23 Hammond Road, 
CLAREMONT 6010 
Dear Mrs Clark, 

Early this year, after the Executive Director, Mr 
Leaver spoke to you in his office at the completion 
of the investigation into the dispute with the 
Federated Miscellaneous Workers' Union, you 
made an appointment to see me and gave me an 
assurance that you would co-operate with myself, as 
Director of Nursing, and that you would behave in a 
reasonable and co-operative manner towards all 
members of Nursing Administration. 

You, not only as a senior member of my staff but 
also as the newly appointed Union Representative 
for the Royal Australian Nursing Federation for 
Charge Nurses at Subiaco, gave this assurance in the 
presence of Mrs McLeod. 

I must inform you that despite every endeavour 
on the part of all members of my Nursing Adminis- 
trative Day/Evening Staff to assist you in every way 
to achieve harmony throughout the Home, that 
your behaviour has been such that members of this 
Nursing Administration Staff are not prepared to 
tolerate any further stress emanating from your lack 
of professionalism and disruptive influence on 
sections of the staff at the Homes of Peace, 
Subiaco. 

To give you a better chance of being accepted for 
employment elsewhere, I am prepared to offer you 
the opportunity to submit your written resignation 
to me no later than 2.00 p.m. Monday, 22 
September 1986. On this basis it would not be 
necessary for you to return from your current leave. 
Any moneys owing to you will be forwarded upon 
receipt of your written resignation and the return of 
your uniforms. Please contact Mrs Neech to arrange 
for a courier to collect both the uniforms and your 
resignation. We see no need for you to visit the 
premises of Homes of Peace for any reason. Should 
you have some need to visit the premises, you are 
required to first seek permission from myself as 
Director of Nursing. 

If I do not have your written resignation by 2.00 
p.m. Monday 22 September 1986, it is my intention 
to terminate your employment, however, I have felt 
it appropriate to first give you the opportunity to 
resign. 
Yours faithfully, 
Regina J. Lynn 
Director of Nursing. 

Mrs Clark consulted with officers of the applicant union 
and a letter of resignation was signed by her on 22 
September. Mrs Bentley who appeared for the respon- 
dent employer suggested that in point of fact Mrs Clark 
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was not dismissed but she did not strongly argue the 
point and throughout the hearing it was tacitly accepted 
that the industrial reality of the situation was that Mrs 
Lynn had dismissed Mrs Clark. The tone of her letter 
leaves little room for doubt on that question, so I think it 
unnecessary to canvass the matter in these reasons. 

To achieve a balanced view of the dispute, preparatory 
to deciding whether Mrs Clark has received harsh or 
unreasonable treatment, it is necessary to understand 
some of the history of the Home of Peace, Subiaco 
during the past decade. In bygone days, the institution 
had apparently suffered some problems and it was Mrs 
Lynn's charter on her appointment to effect some 
necessary, if drastic, re-organisation. She came to a 
situation where nominally there were 28 registered nurses 
on staff and 89 nursing assistants of whom 39 were on 
leave. From 3.30 p.m. until 5.00 p.m. each day the home 
was virtually run by assistant nurses as the shift change- 
over times for the qualified staff left a 1 Vi hour gap. 

Numerous changes were introduced including the 
acceptance of different types of patients which required 
increases in staffing levels and changes in the mix of 
trained and untrained staff. The staff now numbers 
about 54 registered nurses, 28 enrolled nurses and 93 
nursing assistants. That is the staff group under the 
control of the Director of Nursing. The hotel services 
staff and other employees are under different manage- 
ment. As is often the case with the introduction of 
structural or organisational changes affecting a large and 
diverse group of workers, the changes are not 
accomplished without a deal of opposition, unease, 
suspicion, fear, disruption or unrest. It is a characteristic 
of human nature to be suspicious of and resistant to 
change, particularly if that change is being imposed upon 
us. 

The applicant union adduced evidence from an expert 
witness. Miss B.M. Scott, a consultant nurse educator 
who had been employed by the respondent's Board of 
Management in November 1985 to conduct an indepen- 
dent investigation of staff problems at the Home of 
Peace, Subiaco. In her evidence, Miss Scott was careful 
not to breach the confidentiality of her report to the 
Board. Later in the proceedings, at the union's request, 
the report was made available to the Commission 
without it being seen by the participants in the hearing. I 
also called Mr R. Leaver, the Executive Director and Mrs 
P. Lambert, a Board Member, to answer questions with 
only Mrs Bentley and Ms Handmer the Union's 
advocate, present. This activity was aimed at my forming 
the most complete picture possible of the background to 
Mrs Clark's dismissal. 

As a result of my consideration of the confidential 
material I am satisfied that the overall impression I 
gained from listening to the procession of some 22 other 
witnesses is essentially the same as that held by Mr 
Leaver, Mrs Lambert and Miss Scott, all of whom have 
been able to observe the Home of Peace at first hand and 
have a long experience with the operation of hospitals. 

Little purpose would be served by relating in detail the 
evidence adduced from the great bulk of the witnesses 
who were called. In its totality that testimony assists one 
in forming an overview of the situation; in its detail its 
recounting would do nothing to assist in the rebuilding of 
an harmonious working atmosphere in the home and this 
latter is an aim shared by all participants in the events. 
The general picture gained from the testimony does need 
to be outlined. 

It is clear that the general level of morale or the 
working atmosphere at the Home of Peace has been a 
source of concern since Mrs Lynn became Director of 
Nursing. I alluded earlier to the level of resistance which 
the untrained staff in particular developed to the changes 
which were seen as being imposed upon them. Many of 
these employees felt uncomfortable with the new 
organisation and they felt that their jobs were at risk 
because a higher proportion of qualified staff was being 
employed. Mrs Lynn was a highly visible person in her 

management role and she was seen as the architect of the 
unwelcome re-organisation. As such she became the 
focus for a good deal of ill feeling and dissatisfaction. 

Mrs Lynn has been described as one of the "old 
school" of nursing administrators, trained at a time 
when the matron was seen to be omniscient and 
omnipotent and a good deal of regimentation and 
military style discipline were seen to be of assistance in 
"running a tight ship". She is said to have favoured the 
traditional or autocratic management style, a style which 
is effective in the amount of work achieved but carries 
with it great potential for interpersonal conflict. This 
management style was common in hospitals 25 years ago 
but is rapidly giving way to a more participative style 
where senior qualified staff members are encouraged to 
make decisions at their own level of responsibility and 
where regular meetings of staff are held for the purpose 
of co-operative decision making. 

In January 1983 the Executive Director, Mr Leaver 
and Mrs Lynn met with a representative group of the 
trained nursing staff for the purpose of discussing lack of 
rapport and Mrs Lynn's general attitude towards her 
subordinates. Apparently Mrs Lynn made some con- 
cessions and gave some undertakings to the staff 
regarding her manner of approach to them. 

Later in 1983, the nurses were still concerned. A 
meeting was held at Mrs Clark's home and as a result, by 
letter signed by 17 trained nurses, the Chairman of the 
Board of Management was requested to convene a 
meeting of the Board with the three Medical Consul- 
tants, the Charge Sisters, Mr Leaver and Mrs Lynn 
(Transcript Exhibit HI). The petitioners claimed that 
Mrs Lynn's change of attitude had not been sustained 
and her management of Nursing Staff had been 
autocratic and overbearing. That letter was dated 5 
December 1983 and the resultant meeting occurred on 20 
December. It appears from the record of the meeting 
(Transcript Exhibit H2) that there was a frank and full 
airing of grievances and concerns were expressed by the 
doctors as well as the Charge Nurses. The Board resolved 
that Mrs Lynn should prepare a report indicating the 
actions she proposed to initiate in order to overcome the 
problems which had been identified. 

On 28 December the same petitioners requested the 
RANF to involve itself in the controversy by convening 
its Disputes Committee (Transcript Exhibit H3). 
According to Mrs Lynn, these activities resulted in a 
fresh start being made; she was fully supported by 
administration and she instituted a number of changes in 
order to improve the working environment. She said that 
within a short while she learnt from the "grapevine" that 
the Charge Nurses were not satisfied with the outcome 
but had decided to bide their time for a year or so and 
then they would use the Miscellaneous Workers' Union 
to get rid of her. 

The Director of Nursing, in preparation for this 
hearing, compiled a comprehensive file of all corres- 
pondence, diary notes and other paperwork in any way 
connected with Mrs Clark's period of employment at the 
Home of Peace. Mrs Lynn suggested that there were 
some 46 incidents documented in that file, each incident 
being an example of the disruptive behaviour displayed 
by Mrs Clark towards the Director of Nursing and her 
administration. 

One of those incidents is worthy of recounting at this 
point because its place in the time scale of events might be 
seen as according it some significance. 

On the afternoon of 31 December 1983 at about 2.30 
p.m. a female patient in Mrs Clark's ward fell and 
fractured her hip. The extent of the injury was not 
immediately apparent and it was some two hours later 
than an ambulance was called to transfer the injured 
patient to Royal Perth Hospital. The transfer was 
ordered by the patient's physician following his examina- 
tion of her. It seems that the arrival of the ambulance 
came as a surprise to the Assistant Director of Nursing, 
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Mrs Smith who reported to Mrs Lynn that Sister Clark 
had failed to notify the accident to administration 
immediately as required by hospital policy. 

The next day Mrs Lynn required Mrs Clark to give 
written responses to a detailed set of questions regarding 
the accident. The answers were apparently unsatisfactory 
because Mrs Lynn then wrote to the Board Chairman 
reporting a serious breach of policy and "behaviour 
detrimental to the well being of residents in her care'' by 
Mrs Clark (Transcript p. 313). It was her wish to 
terminate the employment of Mrs Clark immediately but 
Mr Thomson had suggested that a full report should go 
to the January Board meeting. 

As it turned out the Board decided that Mrs Clark 
should not be dismissed at that time. It is quite clear 
however, that the Director of Nursing had decided as 
early as January 1984 that she would prefer not to have 
Mrs Clark as a member of her nursing staff. 

During 1985 an industrial issue arose at the Home of 
Peace on the subject of "non-nursing duties". Mrs Lynn 
instituted some changed procedures which she said 
resulted in uproar and upheaval, all of which could have 
been avoided if the Health Department had sent her the 
appropriate circular on the matter. 

The Federated Miscellaneous Workers' Union became 
involved on behalf of their members to the extent that on 
5 December 1985 a ban was placed on the Union's 
members having any further dealings with the Director of 
Nursing. The registered nurses had meanwhile 
approached the RANF again with complaints about staff 
shortages and the "autocratic administration" of Mrs 
Lynn. 

Mrs Lynn told the Commission that following on from 
a meeting between the Board Chairman and FMWU 
representatives, she and Mr Jahn of the RANF had met 
with the Chairman. Mr Thomson, the Chairman, had 
suggested to her that in view of the troubles with both 
unions it would be better if she resigned from her 
position. Mrs Lynn flatly refused to resign and requested 
an investigation; this was agreed and Miss Scott spent a 
week on the task in early December 1985. As a result of 
the investigation, the Board drew up a contract for Mrs 
Lynn which she, on the advice of her solicitor and Mr 
Jahn, declared to be totally unacceptable. She told the 
hearing that a revised, very satisfactory contract had 
been agreed and if she breached its confidentiality, 
dismissal could ensue. 

A senior member of the nursing profession, Mrs 
Lambert was at that time co-opted to the Board of 
Management. Mrs Lynn was required in February 1986 
to produce job descriptions for herself and all members 
of nursing administration as well as a report to the Board 
on her proposals to achieve harmony in the Home of 
Peace. In March, she was to produce job descriptions for 
the charge nurses. A buffer system was introduced so as 
to lessen the possibility of the staff feeling intimidated by 
Mrs Lynn. Staff members, wishing to speak to the 
Director of Nursing, were required to request the 
interview through a third party. Mrs Neech, the Deputy 
Director of Nursing, was named personnel officer. 

It was clear by this time that the whole institution had 
become polarised into factions which could be seen as 
pro-Lynn or anti-Lynn. It was equally clear that Mrs 
Clark was in the anti-Lynn group and because she was 
articulate and obviously prepared to stand up for herself 
when conflicts arose she had become a focus for the 
hopes and aspirations of others who felt threatened or 
dissatisfied. Mrs Clark, willingly or not, was thrust into 
the role of "leader of the rebellion". When the "new 
start" was made in February 1986, Mr Leaver had the 
task of interviewing Mrs Clark and requesting her 
assurance that she would in the future co-operate with 
Mrs Lynn and play her part in improving morale in the 
Home. The assurance was given and Mrs Clark was 
required to meet with Mrs Lynn to advise her directly of 
her intention to put the past behind them. At that 
meeting there was some mention made of Mrs Clark's 
recent appointment by the RANF as job representative. 

Mrs Lynn suffered an injury and was away from the 
Home for some 10 weeks. On her return she said that the 
members of nursing administration were distressed 
because of disruptive things Mrs Clark was said to have 
done. It seems that Mrs Clark recognised that she might 
be happier working elsewhere because she made a 
number of applications for other positions during 1986 
and Mrs Lynn was involved in providing written or 
verbal references for her. In fairness to Mrs Lynn it 
should be stated that the evidence suggests that her 
recommendations of Mrs Clark to prospective employers 
were positive and straightforward. 

The position of the respondent in attempting to justify 
the decision to terminate Mrs Clark's employment was 
that her general attitude was unacceptable. It would be 
difficult to isolate particular instances of behaviour 
which might give cause for dismissal but the total picture 
was one of "polite insolence" or "impolite obedience". 
An example of offensive behaviour was cited in the docu- 
ments prepared by Mrs Lynn. It seems that the Charge 
Nurses were asked to prepare draft job descriptions 
indicating their own perception of their role. Mrs Clark 
produced a document which expert witnesses felt was a 
very appropriate response to the request. Her closing 
sentence however, caused Mrs Lynn to be somewhat 
annoyed; it read as follows:— 

Finally, I endeavour to set an example to all staff 
in all areas mentioned and though I suspect, I fail 
dismally in your eyes! I continue to try! 

In mid-August of 1986 Mrs Lynn required the Charge 
Nurses to indicate to her in writing their preferences for 
rostered Days Off Duty. There was some misunder- 
standing between Mrs Clark as union representative and 
Mrs Fahey, an Assistant Director of Nursing, regarding 
the group's attitude to this request. It appeared to Mrs 
Lynn that Mrs Fahey had lied to her and there was a 
major blow-up over the whole incident with Mrs Fahey 
apparently being quite distraught at having fallen out of 
favour with the Director of Nursing. 

This incident was the catalyst for the Nursing 
Administration group to seek a meeting with the Board. 
The group met with Mr Thomson and Mrs Lambert and 
indicated that the situation from their point of view had 
become intolerable. They believed Mrs Clark was 
attempting to destroy Mrs Lynn whom they supported 
and they said that Mrs Clark's continued disruption was 
making it impossible for them to work with her. 

As a result of that approach to the Board, Mrs Lynn 
indicated her wish to terminate Mrs Clark's employment 
and Mr Leaver reminded her of her responsibilities and 
powers as Director of Nursing in relation to the hiring 
and firing of nursing staff. Mrs Lynn then proceeded 
along the lines recorded earlier in these reasons. 

I turn now to my overview of this sorry situation and 
my determination as to whether the Board of Manage- 
ment, the named respondent in these proceedings, has in 
light of all the circumstances been harsh and 
unreasonable in its dealings with Mrs Clark, an employee 
of several years' standing. There was a long list of 
incidents involving Mrs Clark which were referred to in 
the evidence of the procession of witnesses and were 
documented in varying degree in the folder referred to 
earlier. They ranged from an incident during which an 
enrolled nurse was alleged to have struck a patient 
through a complaint that a roster had been altered using 
an unacceptable ink colour to a dispute over taking home 
food scraps to feed a dog. It would be easy on perusing 
the documents to jump to the conclusion that in some 
circumstances the administrative convenience of 
management in a hospital can obscure and overshadow 
the prime purposes of the institution's existence, to wit 
the care and comfort of patients. 

Suffice to say, in relation to Mrs Clark's 
misdemeanours, that in the view of a disinterested 
bystander or "man in the street", aided by the evidence 
of numerous working members of the nursing profession 
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in relation to contemporary standards, those trans- 
gressions do not provide sufficient grounds for the 
ultimate penalty of dismissal whether taken individually 
or severally. 

To be dismissed from one's post in a vocation such as 
nursing carries with it a stigma which is a loss of 
professional reputation and in a community like the state 
of Western Australia can have a disastrous effect on 
one's future employment prospects. For Mrs Clark, who 
has been engaged in acquiring tertiary level qualifica- 
tions, the preservation of professional reputation is a 
matter of great import. I am convinced that these pro- 
ceedings have been initiated by the union and the 
member as a point of principle. They seek vindication 
rather than compensation. From the evidence before me 
I find that Mrs Clark has performed her duties at the 
Home of Peace in an efficient and professional manner 
throughout her period of employment. 

That being said, it would be ignoring the facts to 
suggest that Mrs Clark carries no blame for the dread- 
fully unpleasant atmosphere that developed at the Home 
of Peace. There must have been many occasions when all 
of the people who were opposed to the Director of 
Nursing could have swallowed their pride and adopted 
an attitude of humility and servility. Indeed that appears 
to have been the path of least resistance followed by 
some of the pro-Lynn group. The very fact that strife and 
dissension persisted for so long lends weight to Miss 
Scott's assertion that the autocratic management style 
has potential for the creation of conflict. 

Mrs Clark and Mrs Lynn are both women of strong 
character and personality with the traits which cause 
people to look to them for leadership. Mrs Lynn, in her 
official position as Director of Nursing, held all the 
formal power and it was the people who felt powerless 
and frustrated who thrust Mrs Clark into the informal 
leadership role. Although she may have accepted the 
mantle of greatness and become something of a spokes- 
person for the rebellion I find it difficult from the 
evidence to single out Mrs Clark as the architect of all the 
problems which beset the nursing administration group. 

It seems to me highly probable that Mrs Lynn, whether 
consciously or otherwise, identified Mrs Clark as a thorn 
in her side as early as the meeting of dissidents held in the 
Clark home in 1983. The Board recognised and acknow- 
ledged that an abnormal situation existed when they 
refused to allow Mrs Clark's recommended dismissal in 
January 1984. They continued to acknowledge their 
special problem when they drew up first the unacceptable 
and later the current, confidential contract with Mrs 
Lynn. 

In retrospect, it can be seen by any observer that a 
resolution to the problems may have been achieved by 
engaging a "troubleshooter" — someone with specific 
skills and management training who might have been 
able to resolve the interpersonal conflicts in the Home. It 
is clear that neither Mrs Lynn nor Mrs Clark possessed 
the skills to do it on their own. The Board obviously took 
a conscious decision to persevere with Mrs Lynn as 
Director of Nursing because of her undoubted contri- 
bution to improved efficiency at the Home and her 
apparent efforts to modify her style of management. In 
the face of that decision it is arguable that a conse- 
.quential move seen to be necessary might be the removal 
of Mrs Clark from the scene because the personal 
animosity between the two strong women had reached a 
level where the relationship could not be repaired. It 
would be reasonable for the Board to decide that one of 
them must go so as to break the deadlock and having 
opted to keep Mrs Lynn then it would follow that Mrs 
Clark's services must be dispensed with. 

It might be argued also that Mrs Clark was seeking a 
way out; she had been actively engaged in applying for 
alternative positions within the profession. In that 
situation and against the background of five years of 
strife and discontent it would in my view be reasonable 
for the Board to negotiate a retirement for Mrs Clark on 
an agreed timescale with honour intact and no loss of 
face for any of the parties. 
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It was an abdication of the Board's responsibility to 
Mrs Clark, who on the evidence had served the Home of 
Peace with professional competence, to allow the 
Director of Nursing to offer her the ignominy of 
dismissal with the resultant complications as regards 
future career prospects. In all of the evidence placed 
before me during the protracted proceedings I could find 
no action of Mrs Clark which was of sufficient gravity to 
warrant her being required to shamefacedly admit to her 
professional colleagues that she had been dismissed from 
her post as Charge Nurse at the Home of Peace. It is a 
fact of life that without intervention from this Commis- 
sion the trappings and niceties about being given an 
opportunity to resign would have been viewed by the 
nursing profession as nothing more nor less than a 
sacking. 

Mrs Clark is entitled to be compensated for the distress 
she has suffered and for the loss of her employment but I 
reiterate my impression that her prime need was for 
vindication and maintenance of professional reputation. 
In considering the question of an appropriate amount to 
award I have been mindful of the principles to be 
followed as outlined by His Honour the President in the 
Full Bench decision on the Tak Lau Kwa case (64 WAIG 
p. 858). Having regard to all the circumstances I have 
concluded that a total amount of $6 000 is justified. An 
order to that effect will now issue subject to any speaking 
to the minutes required by the parties. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Royal Australian Nursing Federated 
Industrial Union of Workers, Perth 

and 
Home of Peace. 

No. CR673 of 1986. 

Nurse Health and Welfare 
Services 

COMMISSIONER J.A. NEGUS. 
25th day of August 1987. 

Order. 
HAVING heard Ms H. Handmer and with her Mrs P. 
Murphy on behalf of the Applicant and Mrs P.E. 
Bentley on behalf of the Respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby:— 

1. Declares that Mrs Maxine Clark was unfairly 
dismissed from her position as Charge Nurse at the 
Home of Peace. 

2. Orders that the respondent is to pay to Mrs 
Clark the sum of $6 000 as compensation. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Seamen's Union of Australia, West Australia Branch 
and 

Isa Maritime Pty Ltd and Others. 
No. CR392 of 1987. 

Ships Watchmen Maritime Industry 

COMMISSIONER G.J. MARTIN. 
3rd day of September 1987. 
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Manning of ships gangways — foreign registered vessels 
— bulk cargoes — industry agreement — necessity 
— claim allowed. 

Reasons for Decision. 
THE COMMISSIONER: The following matter of dis- 
agreement between the parties had not been resolved by 
conciliation at the conclusion of a conference held by me 
pursuant to section 44 of the Industrial Relations Act 
1979, on the 23rd and 26th days of June 1987. 

The claimant seeks an Order that the respondents 
hereto shall employ a person in the calling of 
"Gangway Watchman" subject to the provisions of 
the "Wharves and Ships Watchmens' " Award No. 
4 of 1982 as varied for each foreign registered vessel 
for which the aforesaid respondents are responsible 
when such vessels are berthed at the "Kwinana 
Steelworks" jetties in the Port of Fremantle. 

That claim is made on the ground that the 
employment of such gangway watchmen is a well 
established practice and custom within the Port of 
Fremantle (the "Oil Refinery" and "Alumina" 
berths excepted). 

The respondents oppose the claim on the grounds 
of the practice and custom within the Port of 
Fremantle and the fact that the security provisions 
of the "Kwinana Steelworks" jetties render the 
employment of "gangway watchmen" unnecessary. 

I heard the submissions and evidence of the parties on 
the 27th day of July 1987 and reserved my decision, 
subject to an inspection being conducted, with the repre- 
sentatives of the parties, of the "Kwinana Steelworks" 
jetties on the next occasion that a foreign registered 
vessel was berthed thereat. 

That occurred on the 6th day of August 1987 and on 
which day in company with representatives of the parties 
I make such an inspection. 

The real issue between the parties centres upon a 
Memorandum of Understanding executed between the 
claimant and the Association of Employers of Waterside 
Labour — Western Australian Area, on the 16th day of 
May 1983 relating to the "Employment of Gangway 
Watchmen on Overseas Vessels in the Port of 
Fremantle" (Exhibit 4). 

Items 1 and 2 of that Memorandum of Understanding 
provide, so far as they are relevant to these proceedings 
that 

1. The following terms of employment shall apply 
to vessels berthed in the Inner Harbour and at the 
Bulk Cargo Jetty and Kwinana Loading Jetty in the 
Outer Harbour and not otherwise. 

2. It is agreed that a gangway watchman will be 
employed on Overseas vessels (over 3 000 tonnes 
gross tonnage) in accordance with and subject to the 
following conditions:— . . . 
(My emphasis) (Exhibit 4 page 1) 

Within the Outer Harbour of the Port of Fremantle 
there are in addition to the berthing facilities referred to 
in Item 1 above, three other berthing facilities situated at 
the Alumina Refinery, the Oil Refinery and the 
"Kwinana Steelworks". 

In general terms, those three berths were not included 
in the Memorandum of Understanding of the 16th day of 
May 1983 because they exist (or one of them existed as 
will-become apparent later on in this matter) primarily or 
solely for the purpose of servicing the operations 
conducted by the owners and thus were not "common 
user" berths. That situation obtained, despite attempts 
by the claimant from time to time in the past to include 
those three berths within the scope of Exhibit 4. 

About two years ago, the intervener told me, its 
berthing facilities, "the Kwinana Steelworks" jetties 
ceased to be used predominantly for its own purposes 
(steel rolling and iron making) and at which time the 
intervener embarked upon stevedoring operations, for 
cargoes such as liquid petroleum gas, sugar, mineral 
sands, clinker and other bulk materials. 

Prior to that, it had intermittently handled cargoes for 
other than its own operations but to a very limited extent 
and in special circumstances. 

In the light of those developments the claimant raised 
with the organisation representing shipping agents in 
June 1986, (Exhibit 1) the request that when agents, 
members of that organisation, are using the Kwinana 
Steelworks jetties for the loading or unloading of cargoes 
not destined for the intervener's rolling mill operations 
the Memorandum of Understanding (Exhibit 4) should 
be adhered to and gangway watchmen requisitioned. 

It is pertinent at this point to mention that no 
disagreement exists between the parties and the inter- 
vener upon the requisitioning of gangway watchmen for 
Australian crewed vessels, as it is the practice in the Port 
of Fremantle that gangway watchmen are picked up for 
such vessels. 

That request by the claimant was not met and it was 
repeated on the 2nd day of April 1987, and that not being 
met led to the present proceedings. 

It is the claimant's contention in essence that firstly, 
were it not for the fact that the intervener's berthing 
facilities had been for its own use and it was not a 
member of the shipping agent's organisation when the 
Memorandum of Understanding (Exhibit 4) was 
executed, the terms of that Memorandum would apply to 
overseas vessels using those facilities in the same way that 
it does at other berthing facilities the subject of the 
Memorandum of Understanding. 

Now that the nature of the operations have changed to 
those of "common usage" it was only logical and 
equitable that the respondents adopt the same practices 
as obtained at those other facilities. 

Secondly, the claimant contends that some vessels now 
using the Kwinana Steelworks jetties, would previously 
have used the Inner Harbour berths and gangway 
watchmen would have been employed in those facilities 
pursuant to the Memorandum of Understanding. 

That change of venue meant that gangway watchmen 
were not so employed and this had eroded the job and 
income opportunities of the watchmen on the roster for 
such work. The granting of the claim would rectify that 
situation. It was a trend, the claimant submitted, 
worldwide, that river mouth Ports were becoming less 
popular and there was a movement to transfer the 
loading and discharge operations of shipping into areas 
such as Cockburn Sound. 

The Claimant referred me to the Fremantle Port 
Authority Regulations 1971, and particularly to those 
regulations which prescribe that a deck and/or gangway 
watchman must be employed on certain vessels at certain 
times. 

Regulation 72 provides 
Every vessel berthed at a wharf shall at all times be 

provided with such appliances as gangways and 
manropes and shall exhibit such lights as may in the 
opinion of the Harbour Master be necessary for the 
convenience and safety of persons passing to and 
from that vessel and every gangway fixed for the 
purpose of giving access to a vessel shall from sunset 
to sunrise be brighly illuminated as long as that 
gangway is in communication with the shore and a 
watch shall be continuously set upon the gangway. 

(WAGG 9 August 1979, p. 2295 subpage 16) 
I was also referred to Regulation 84 which reads 

84. All vessels exceeding 500 tonnes gross shall 
have a watchman on deck from sunset to sunrise and 
vessels not exceeding 500 tonnes gross shall have at 
least one man on board during the same period. 

(supra subpage 18) 
[The claimant's reference to those regulations dealing 

with vessels with inflammable liquids (regulation 193 et 
seq and Exhibit 9) need not be considered, as that 
question as it related to the employment of watchmen 
was resolved during the conference leading to these 
proceedings.] 



(1987) 67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1895 

Those requirements, the claimant submitted, led to the 
issuance of the predecessors to the existing "Wharves 
and Ships Watchmens' " Award No. 4 of 1982 as varied 
(62 WAIG p. 2511) and a series of agreements executed 
between the claimant and various employers governing 
when watchmen were to be employed by them (Exhibits 
5, 6, 7 and 8). 

Envisaging the submissions of the intervener, the 
claimant submitted that whilst the entrance to the 
"Kwinana Steelworks" jetties was secured by a 
gatekeeper, that person would not always be visibly in 
contact with the vessel and he was not on board the 
vessel. Thus it could not be asserted that such a person 
was performing the duties required of a gangway 
watchman. 

The claimant's evidence was adduced from an 
experienced "Ships gangway watchman and gate 
keeper" of at least 12 years standing. 

He told me of the duties required of a gangway 
watchman, highlighting that the prime work area is the 
surveillance of the mooring lines and the gangway. 

In his opinion, whilst the manned gatehouse at the 
approaches to the Kwinana Steelworks jetties are visible 
from the jetties, it was debatable that the persons located 
therein could keep the gangways and lines of the vessels 
berthed there under proper surveillance. The existence of 
that facility did not of itself do away with the need for a 
gangway watchman on vessels. 

By way of analogy, the bulk grain terminal on which 
he had worked also had a gatehouse secured jetty but 
watchmen were still employed on the vessels berthed at 
that jetty. 

From his experience of the last two financial years, his 
hours of work had declined and this he attributed to the 
larger tonnage of vessels, thus reducing the number of 
vessels calling to the Port of Fremantle and the 
"diversion" of more vessels to the Kwinana Steelworks 
jetties. 

His evidence also confirmed the circumstances which 
had led to the intervener's exclusion from the 
Memorandum of Understanding (Exhibit 4). 

The respondents adopt the position that at least since 
1985, vessels had berthed at the Kwinana Steelworks 
jetties on a general user basis and with the exception of 
Australian crewed vessels gangway watchmen had not 
been employed. 

By Exhibit A — A comparison of yearly earnings of 
Waterside Workers, Tally Clerks and Watchmen for the 
year ending June 1987, the respondent demonstrated 
that the average income for a Watchman was circa 
$35 000 and superior to that of the other classes of 
employees. That it was submitted, was a consistent 
pattern which ran counter to the claimant's contentions 
on income and work opportunity loss arising from the 
increased general use of the Kwinana Steelworks jetties. 

[The claimant in reply drew attention to the fact that 
the period covered by Exhibit A included activity 
associated with the America's Cup Defence and sub- 
mitted that without which event those earnings would 
have been considerably less. The claimant's evidence was 
to the effect that that event had accounted for 12 ships or 
87 hours of work for him (and he had probably worked 
the least on such vessels compared with other watchmen 
on the roster).] 

Looking at the matter in another way, the respondents 
submitted that in the period 1 July 1986 to 27 July 1987, 
30 overseas vessels have berthed at the Kwinana 
Steelworks jetties. If gangway watchmen had been 
employed, it would have entailed 58 shifts of work at a 
cost of $10 570. 

Dividing that amount between the 31 watchmen on the 
roster, the income not earned was $341 per watchman or 
$4.37 per watchman per week. 

That in the respondent's view could not be said to be a 
"substantial" loss of income opportunity for the 
watchmen. 

The respondent further submitted that they were 
"completely satisfied that the vessels to their agency are 
berthed in an area which has adequate security by way of 
a 24 hour gate security system and do not require the 
services of a watchman". 

Additionally, as a result of advice from the Harbour 
Master, the intervener had effected changes to the wharf 
area and those changes coupled with further scheduled 
changes to the security arrangements "further support 
the already adequate security being provided by the 
intervener". 

As a matter of practice, the respondents told me that: 
* If a ship's master requires the services of a shore 

based watchman, one of the claimant's members 
would be requisitioned. 

* A member of the ship's crew is always on watch on 
vessels, watching lines and gangway gear even when 
there is a gangway watchman on duty. 

The respondents referred me to matter No. CR131 of 
1979, of the 17th day of August 1979. 

In that matter, the claimant (in its previously registered 
form) sought the employment of gangway watchmen for 
all passenger vessels using the Port of Fremantle. The 
Commission in its reasons for decision dismissing that 
claim said inter alia 

The Commission respectfully agrees with the 
unanimous opinion of the full bench of the New 
South Wales Industrial Commission in dealing with 
the same type of dispute in May 1977. It then said — 

No principle required that an industry should 
be compelled to provide work which it does not 
want and which is not necessary. (Decision of 
Industrial Commission of New South Wales in 
Court Session dated 5 May 1977 — Exhibit 1). 

The Commission notes that the full bench 
also said — 
employees who have submitted themselves to 
the process involved in becoming registered as 
watchmen and who regularly make themselves 
available for work are entitled to have their 
wages and conditions remain just and reason- 
able when circumstances change, as when work 
falls off (ibid p. 24). 

and suggests that this too be kept in mind by 
everyone involved. 

However, in the instant case the agent says that 
whatever work required to be done can be done by 
the ships' company and the Fremantle Port 
Authority which controls the port and which could 
declare otherwise by regulation if it thought such 
was necessary — 

is not concerned as to who is employed as a 
watchman as long as there is a watchman there 
(Transcript page 5). 

While the Commission can understand the 
concern of the union to obtain as much work as 
possible for its members in these difficult times 
neither custom and practice nor the award itself 
lends support for the adoption of this claim. Indeed, 
the very definition of watchman in the Wharves and 
Ships' Watchmens Award — a definition of long 
standing — gives weight to a contention that when 
the award issued it was expected that some 
watching duties would be performed by both ships' 
crew and the fire protection staff of the Fremantle 
Port Authority. 

In all the circumstances the claim will be dismissed 
and an order will issue accordingly. 

(59 WAIG pp. 1299 and 1300) 
It had to be further accepted the respondents sub- 

mitted that with the trend in the industry of larger vessels 
trading into Australia, particularly container vessels and 
roll-on roll-off vessels requiring a shorter stay in port, the 
work requirement is being reduced and consequentially 
the earnings of the employees therein employed, but that 
is not singular to the claimant and has been acknowledg- 
ed by other maritime organisations. 
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The intervener explained that the development of its 
jetty facilities and their usage and confirmed that 
whenever Australian crewed vessels were alongside 
gangway watchmen were employed and pointed out that 
it was a named party to the "Wharves and Ships' 
Watchmens" Award No. 4 of 1982 as varied (62 WAIG 
p. 2511 at p. 2517). 

However, in the case of foreign registered vessels, 
gangway watchmen have never been requisitioned or 
employed. It told me that the jetties are sited within its 
work's boundaries and accessible via its gate. The works 
is a fully secured plant, patrolled 24 hours a day, 365 days 
a year by experienced company security personnel. 

In its view, the agents for foreign flag vessels find those 
security arrangements adequate, in addition of course to 
the watching provided by members of those vessels' 
crews. 

It is the intervener's submission that the fact that 
vessels now using its facilities do not carry material for 
use in the operations of its plant, is irrelevant to the 
question of whether or not the practice of not employing 
gangway watchmen should be changed, as nothing else 
had changed in the total sphere of activities. 

To be restricted to traditional work practices in place 
elsewhere it submitted, militated against development of 
a new business. 

In support of that viewpoint it referred me to matter 
No. CR155 of 1987 of the 26th day of May 1987 and in 
which the Commission said inter alia 

The present situation involving the placement of 
foam rubber blocks in the coupling housing appears 
to be an attempt to rationalise the resistance to 
change rather than a wish to maintain an adherence 
to some work arrangement which in preserving the 
distinction between tradesmen and others is based 
on skill and efficiency. The circumstances of the 
iron ore industry, of industry generally and of the 
nation's demand that management, organised 
labour and indeed industrial tribunals maintain a 
willingness to review work arrangements to ensure 
that efficiency can be achieved without prejudicing 
safety and without imposing harsh or oppressive 
requirements on those undertaking production. Our 
commitment to review previously unquestioned 
arrangements, to change and to increase efficiency 
must be more than rhetoric, it must be matched by a 
commitment to act. I cannot accept that the place- 
ment of 100 foam rubber blocks in that coupling 
mechanism of iron ore cars by car and wagon 
examiners warrants the intrusion of the Commission 
to the extent advocated by the Applicant Unions. 
The application is dismissed. 

(67 WAIG p. 1286 at p. 1288) 
In summary, it submitted that it believed, as the 

operator of the jetties, that the security arrangements at 
its berths afford sufficient protection for the vessels 
berthed thereat and it saw no reason for ships agents to 
engage watchmen surplus to their requirements above 
the duties being performed by the ships crews. 

In company with representatives of the parties I 
inspected the Kwinana Steelworks jetties on Thursday 6 
August 1987, the first occasion after the hearing of the 
matter that a ship was alongside. 

The vessel was the "Pisces Planter", a bulk cargo 
vessel, from Hong Kong, circa 40 000 tonnes, berthed at 
the No. 2 Jetty and being loaded with mineral sand from 
the conveyor belt facilities which are mounted on that 
jetty. 

Access to the jetty(ies) is through a manned gatehouse 
on the perimeter of the plant area and the entire area of 
the intervener's plant and facilities is fenced. 
Unauthorised access is only available from the beach but 
that is shortly to be fenced as well. The No. 2 Jetty is 
south of the gatehouse and from the jetty visibility does 
not enable one to identify the persons therein or on the 
gate. The gangway on the vessel was on the south side of 

the vessel and hidden from the view of the gatehouse to 
the north. (The No. 1 Jetty is presently not being used as 
it is not equipped with bulk loading facilities.) 

The gangway was being watched at deck level by a 
member of the ships crew. That is, I was told, the 
customary location for a gangway watchman. I was also 
told that a member of the interveners' security staff 
would patrol the jetty at intervals of about one to 1 Vi 
hours. 

The bulk loading facilities at the Kwinana Steelworks 
No. 2 Jetty are ideally suited for the handling of bulk 
cargoes and as similar facilities are not available within 
the Inner Harbour of the Port of Fremantle it cannot be 
said that the former facilities are being used in 
substitution for any existing facility and accordingly, the 
operations being conducted by the intervener have not 
had the effect of "eroding the work and income oppor- 
tunities" of the claimant's members employed as 
gangway watchmen. 

The matter of disagreement between the parties 
involves a number of issues. 

The first is the question of whether in the interests of 
the security of vessels berthed at the Steelworks jetties it 
is necessary for a gangway watchman to be employed on 
such vessels. 

The answer to that question is in the affirmative by 
virtue of the provisions of the Fremantle Port Authority 
Regulations 1971, referred to earlier in these reasons for 
decision and that requirement is not qualified or 
removed in any way by reference to how secure the 
berthing facilities may be physically or by reason of 
patrols mounted within those facilities. 

Thus to that extent, the satisfaction expressed by the 
respondents with the adequacy of the intervener's 
security arrangements for its jetties does not become a 
determinant factor. 

The next side of the matter of disagreement is the 
manner in which "the watch shall be continuously set 
upon the gangway" (regulation 72). 

As the Commission observed in matter No. CR131 of 
1979 referred to earlier in these reasons for decision 
"neither the regulations nor the Harbour Master prevent 
a member of the ship's crew from undertaking that 
watch" (59 WAIG p. 1299). 

In the case of foreign registered vessels, the vessel to 
which the matter of disagreement is directed and as I 
observed during the course of the inspection, it is 
members of the crew of those vessels who undertake that 
watching task. 

Such being the case, there is no need for a gangway 
watchman to be picked up from another source, as the 
claimant seeks. 

That then brings me to the final facet of the matter of 
disagreement which is the Memorandum of Understand- 
ing executed between the parties on the 16th day of May 
1983 (Exhibit 4) (and which was not in existence when 
matter No. CR131 of 1979 was determined by the 
Commission on the 17th day of August 1979). 

The terms of that Memorandum of Understanding 
when it was executed applied to all common or general 
user berths in the Port of Fremantle and as has been 
instanced previously requires the gangway watching 
duties to be performed by a person requisitioned from 
the complement existing in the Port of Fremantle regard- 
less of whether or not such work is capable of being 
carried out by a member of the ship's crew and as the 
respondents told me during the proceedings, in addition 
to the presence of such a crew member. It seems to me to 
be the case that if the Kwinana Steelworks jetties had 
been for common or general use in 1983 and not solely 
for the purposes of the intervener/s "Iron and Steel" 
operations, it too would have been subject to the 
Memorandum of Understanding, there being no 
substantial differences between it and the other berths in 
the outer harbour subject to that Memorandum. 
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Now, in 1987, the "Steelworks jetties" (or at least the 
one still operational) are being used for general 
commercial purposes and I can see no equitable reason 
why the representatives of vessels using these facilities 
should do so in a manner different from that to which 
they committed themselves for all other "Commercial 
berths" in the same circumstances in 1983 and I will 
allow the claim made by the claimant. 

On the figures presented by the respondents and 
recited earlier in these reasons for decision, the effects of 
the proposed Order will create negligible additional costs 
to the respondents and do not violate, in my view, the 
Commission's "Principles" of the 25th day of March 
1987 (67 WAIG p. 435). 

The minutes of the proposed Order to issue in deter- 
mination of the matter of disagreement now issue and 
may be spoken to by the parties, if they so wish, at a time 
to be mutually arranged with me. 

Appearances: 
Mr W.T. Wood appeared on behalf of the claimant. 
Mr T. Fox appeared on behalf of the respondent. 
Mr R. Woodward appeared on behalf of the 

intervener. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Seamen's Union of Australia, West Australian Branch 
and 

Isa Maritime Pty Ltd and Others. 
No. CR392 of 1987. 

Gangway Watchmen Maritime Industry 

Order. 
HAVING heard Mr W.T. Wood on behalf of the 
claimant, Mr T.K. Fox on behalf of the respondents and 
Mr R.G. Woodward on behalf of BHP Steel Inter- 
national Group (intervening), the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the employers described in Schedule "A" — 
Respondents" of this Order shall employ persons in 
the calling of' 'Gangway Watchmen", subject to the 
provisions of the "Wharves and Ships' 
Watchmens" Award No. A4 of 1982 as varied, 
consolidated and varied, on foreign registered 
overseas vessels over 3 000 tonnes gross tonnage 
berthed at the "Kwinana Steelworks" Jetties in the 
Outer Harbour of the Port of Fremantle in 
accordance with and subject to the following 
conditions: 

Gangway watchmen will be employed on vessels 
handling bulk cargo at all times when WWF labour 
is not working provided that:— 

No gangway watchman will be required when 
bulk handling vessels are to anchorage, at a 
berth undergoing survey, repairs or fitting out 
work or awaiting the allocation of a bulk 
handling berth. In these circumstances a 
gangway watchman will be employed from the 
commencement of the first shift, following the 
commencement of loading, on which waterside 
workers are not engaged. 

Schedule "A" — Respondents. 
Isa Maritime Pty Ltd 
Hetherington Wesfarmers Shipping Agency 
Jebsens Australia Pty Ltd 
Burns Philp and Co Pty Ltd 
Union Bulkships 

This Order shall have effect on and from the 1st day of 
October 1987. 

Dated at Perth this 18th day of September 1987. 

COMMISSIONER G.J. MARTIN. (Sgd.) G.J. MARTIN, 
18th day of September 1987. [U.S.] Commissioner. 

CONFERENCES — Notation of — 

NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Amalgamated Metal 
Workers Union 

Argyle Diamond C427 of 1987 
Collier C.C. 

29/07/87 Dispute re: Second tier 
wage increase 

Concluded 

Amalgamated Metal 
Workers Union 

Australian Carbon 
Limited 

C406 of 1987 
Coleman C. 

07/07/87 Dispute re: Dismissals Concluded 

Amalgamated Metal 
Workers Union 

Leslie Salt Co C450 of 1987 
Gregor C. 

30/07/87 Dispute re: Super- 
annuation Benefits 

Concluded 

Amalgamated Metal 
Workers Union 

Shire of West Pilbara C272 of 1987 
Halliwell S.C. 

28/05/87 Dispute re: Dismissal 
of worker 

Withdrawn 

Amalgamated Metal 
Workers Union 

Cockburn Cement 
Ltd 

C353 of 1987 
Salmon C. 

16/06/87 Dispute re: Bans Concluded 

Amalgamated Metal 
Workers Union and 
Others and Kellog 
J.V.C. Raymond 

Commissions Own 
Motion 

C601 of 1987 
Halliwell S.C. 

27/08/87 
29/08/87 
02/09/87 

Dispute re: Burrup 
Strike 

Concluded 

Amalgamated Metal 
Workers Union and 
Another 

Mt Newman Mining 
Co Ltd 

C337 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Manning 
Levels 

Withdrawn 

Amalgamated Metal 
Workers Union 

Robe River Iron 
Associates 

C419 of 1987 
Deputy Registrar 

20/07/87 Dispute re: Posting of 
Union Notices 

Concluded 

Amalgamated Metal 
Workers Union 

Swan Brushware 
Pty Ltd 

C713 of 1987 
Halliwell S.C. 

No Con- 
ference 
Held 

Dispute re: Termination 
of a worker 

Withdrawn 
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NUMBER — 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Association of Draughting, Materials Consultants C13 of 1987 20/01/87 Dispute re\ Dismissal Concluded 
Supervisory and (Aust) Pty Ltd Negus C. 
Technical Employees 

Association of Draughting, Mt Newman Mining C366 of 1987 07/07/87 Section 44: Final Referred 
Supervisory and Co Ltd Gregor C. warning notices to 
Technical Employees five members 

Association of Draughting, Hamersley Iron C455 of 1987 23/07/87 Dispute re: Dismissal Concluded 
Supervisory and Pty Ltd Coleman C. 
Technical Employees 

Australasian Society of Winslades C286 of 1987 14/07/87 Dispute re: Rates Concluded 
Engineers, Moulders and Coleman C. of pay 
Foundry Workers 

Australasian Society of West Australian C717 of 1987 02/10/87 Dispute re: Demarcation Referred 
Engineers, Moulders and Government Salmon C. 06/10/87 
Foundry Workers Railways 

Commission 
Australian Workers Union Charles Hull C416 of 1987 No Con- Dispute re: Dismissal Withdrawn 

Contracting Co Halliwell S.C. ference 
Pty Ltd Held 

Australian Workers Union Golden Spec C442 of 1987 03/08/87 Dispute re: Wages and Concluded 
Joint Venture Gregor C. conditions 

Australian Workers Union Hamersley Iron C37 of 1987 23/02/87 Dispute re: Manning Referred 
Pty Ltd Coleman C. 03/06/87 

Australian Workers Union Hamersley Iron C143 of 1986 21/03/87 Dispute re: Log of Referred 
Pty Ltd Coleman C. 14/04/87 claims 

04/07/87 
Australian Workers Union Hamersley Iron C469 of 1987 24/07/87 Dispute re: Dismissal Concluded 

Pty Ltd Coleman C. 
Australian Workers Union Newmont Holdings C292 of 1987 14/08/87 Dispute re: Payment for Concluded 

Pty Ltd Gregor C. lost time through 
stoppage 

Australian Workers Union Robe River Iron C792 of 1986 04/12/86 Dispute re: Work Concluded 
Associates Coleman C. procedures and 

practices 
Australian Workers Union Associated Minerals C491 of 1987 No Con- Dispute re: Rates of Withdrawn 

Consolidated Ltd Gregor C. ference pay 
Held 

Australian Workers Union Hamersley Iron C781 of 1986 15/04/87 Dispute re: New tech- Concluded 
Pty Ltd Coleman C. nology at train loadout 

room 
Australian Workers Union Hamersley Iron C794 of 1986 15/04/87 Dispute re: Concluded 

Pty Ltd Coleman C. Classifications 
Australian Workers Union Hamersley Iron C793 of 1986 15/04/87 Dispute re: Confined Concluded 

Pty Ltd Coleman C. space 
Australian Workers Union Kalgoorlie Lake View C553 of 1987 10/08/87 Dispute re: Direction Concluded 

and Another Pty Ltd Gregor C. to return to work 
Australian Workers Union Mt Newman Mining C358 of 1987 07/07/87 Dispute re: Dismissal Concluded 

Co Ltd Gregor C. of a worker 
Australian Workers Union Mt Newman Mining C315 of 1987 25/06/87 Dispute re: Shiftwork Concluded 

Co Ltd Gregor C. arrangements 
Australian Workers Union Mt Newman Mining . C229 of 1987 19/05/87 Dispute re: Dismissal Concluded 

Co Ltd Gregor C. of a worker 
Builders Labourers B and D Formwork C394 of 1987 24/06/87 Dispute re: Bans in Concluded 

Federation Collier C.C. support of employment 
of a worker 

Builders Labourers Jobec Pty Ltd C280 of 1987 27/08/87 Dispute re: Site 
Federation Coleman C. Allowance 

Building Labourers Multiplex C109 of 1987 12/03/87 Dispute re Safety Concluded 
Federation Constructions Negus C. procedures 

Pty Ltd 
Building Labourers Multiplex C178 of 1987 03/04/87 Dispute re: Bans in Concluded 

Federation Constructions Negus C. support of a log of 
Pty Ltd claims 

Building Labourers Multiplex C179 of 1987 31/03/87 Dispute re: Strike over Concluded 
Federation Constructions Negus C. dismissal 

Pty Ltd 
Building Labourers Multiplex C187 of 1987 No Con- Dispute re: Bans in Concluded 

Federation Constructions Negus C. ference support of log of 
Pty Ltd Held claims 

Building Labourers Multiplex C190 of 1987 02/04/87 Dispute re: Strike Concluded 
Federation Constructions Negus C. action 

Pty Ltd 
Building Labourers Osborn Cold Stores C395 of 1987 26/06/87 Dispute re: Dismissals Concluded 

Federation (WA) Pty Ltd Coleman C. 
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NUMBER ■ 

Building Labourers 
Federation 

Building Labourers 
Federation 

Building Labourers 
Federation 

Builders Labourers 
Federation 

Builders Labourers 
Federation 

Builders Labourers 
Federation and Others 

Builders Labourers 
Federation 

Brick, Tile and Pottery 
Industrial Union 

Building Trades 
Association 

Building Trades 
Association 

Michael John Charlton 

Clothing and Allied Trades 
Union 

Collie Miners Industrial 
Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Construction, Mining and 
Energy Workers Union 

Electrical Trades Union 

Electrical Trades Union 

Electrical Trades Union 

IBS COM- 
MISSIONER 

DATE MATTER RESULT 

Sebel Furniture 
Limited/Multiplex 
Constructions 
Pty Ltd 

C545 of 1987 
Halliwell S.C. 

11/08/87 Dispute re: Seating Concluded 

Woodlands 
Construction 
(WA) Pty Ltd 

C537 of 1987 
Halliwell S.C. 

17/08/87 Dispute re: Site 
allowance 

Withdrawn 

Wylie Skene Pty Ltd C444 of 1987 
Halliwell S.C. 

22/07/87 
23/07/87 
02/09/87 

Dispute re: Meal 
allowance payments 

Concluded 

Civil and Civic 
Pty Ltd 

C184 of 1987 
Coleman C. 

10/07/87 
16/07/87 

Dispute re: Site 
allowances 

Concluded 

Civil and Civic 
Pty Ltd 

C283 of 1987 
Coleman C. 

24/06/87 
16/07/87 

Dispute re: Site 
allowance 

Concluded 

Conference on 
Commissions own 
motion 

C563 of 1987 
Halliwell S.C. 

18/08/87 
01/09/87 

Demarcation over 
seating 

Referred 

Wylie and Skene C158 of 1987 
Coleman C. 

15/06/87 
14/07/87 

Dispute re: Living away 
from home allowance 

Concluded 

Monier Ltd CllSof 1987 
Salmon C. 

04/03/87 Dispute re: Dismissal 
of a worker 

Concluded 

The Geraldton 
Building Company 

C386 of 1987 
Coleman C. 

14/08/87 Dispute re: Site 
allowance 

Referred 

Reed Constructions 
Pty Ltd 

C830 of 1986 
Negus C. 

26/11/86 Dispute re: Refusal to 
allow Organiser on site 

Concluded 

Regent Motors 
Pty Ltd 

C788 of 1986 
Salmon C. 

03/12/86 Dispute re: Pro rata 
long service leave 

Concluded 

Nell Gray Fashions C461 of 1987 
Kennedy C. 

30/07/87 Dispute re: Conditions 
of employment 

Concluded 

Timber Industry 
Industrial Union 

C352 of 1987 
Salmon C. 

15/07/87 Dispute re: Demarcation Concluded 

Fremantle Port 
Authority 

C316 of 1987 
Martin C. 

04/06/87 Dispute re: Manning 
of crane 

Concluded 

Hamersley Iron 
Pty Ltd 

C274 of 1987 
Coleman C. 

20/05/87 Dispute re: Sick leave Concluded 

Hamersley Iron 
Pty Ltd 

C387 of 1986 
Coleman C. 

24/07/87 Dispute re: Rates of pay Concluded 

Hamersley Iron 
Pty Ltd 

C470 of 1987 
Coleman C. 

22/07/87 
24/07/87 

Dispute re: Termination Concluded 

Hamersley Iron 
Pty Ltd 

C712of 1987 
Coleman C. 

30/10/86 Dispute re: Phasing out 
of Agreement 

Concluded 

Hamersley Iron 
Pty Ltd 

C751 of 1986 
Coleman C. 

27/10/86 Dispute re: Bans and 
limitations on 
Railways 

Concluded 

Multiplex 
Constructions 
Pty Ltd 

C495 of 1987 
Halliwell S.C. 

27/07/87 Bans on work over 
payment of wages 

Concluded 

Multiplex 
Constructions 
Pty Ltd 

C579 of 1987 
Halliwell S.C. 

24/08/87 
28/08/87 

Dispute re: Bans Concluded 

Accent Industries C256 of 1987 
Coleman C. 

11/06/87 Dispute re: Dismissal Concluded 

Direct Drainage C609 of 1987 
Halliwell S.C. 

10/09/87 Dispute re: Dismissal 
of a worker 

Concluded 

Hamersley Iron 
Pty Ltd 

C636 of 1987 
Coleman C. 

16/09/87 Dispute re: Manning Concluded 

Jennings Ltd and 
Others 

C618 of 1987 
Halliwell S.C. 

01/10/87 Dispute re: Demarcation Concluded 

Multiplex 
Constructions 
and Others 

C617 of 1987 
Halliwell S.C. 

01/10/87 Dispute re: Demarcation Concluded 

Robe River Iron 
Associates 

C516of 1987 
Coleman C. 

12/08/87 Dispute re: Brake testing Concluded 

State Energy 
Commission 

C648 of 1987 
Salmon C. 

10/09/87 Dispute re: Proposed 
changes to manning 
levels 

Referred 

Goldsworthy Mining 
Ltd 

C493 of 1987 
Gregor C. 

04/08/87 Dispute re: Bans on work Concluded 

Hamersley Iron 
Pty Ltd 

C367 of 1987 
Coleman C. 

09/07/86 Dispute re: Jackets Concluded 

Hamersley Iron 
Pty Ltd 

C688 of 1986 
Coleman C. 

11/11/86 Dispute re: Contractors Concluded 
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NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Electrical Trades Union Hamersley Iron 
Pty Ltd 

C783 of 1986 
Coleman C. 

17/11/86 Dispute re: Contractors Concluded 

Electrical Trades Union 
and Another 

V/est Australian 
Newspapers Limited 

C544 of 1987 
NegusC. 

14/08/87 Dispute re: Non-payment 
of superannuation 

Concluded 

Federated Clerks Union Australasian Society 
of Engineers, 
Moulders and 
Foundry Workers 

C468 of 1987 
Kennedy C. 

03/08/87 Dispute re: Dismissal 
of a worker 

Concluded 

Federated Clerks Union The Lotteries 
Commission of 
Western Australia 

PSA C19 of 1987 
Fielding C. 

31/08/87 Dispute re: Payment 
of long service leave 
to casual employees 

Concluded 

Federated Clerks Union Permanent Investment 
Building Society 

C369A of 1987 
Kennedy C. 

01/07/87 Dispute re: Unfair 
dismissal 

Referred 

Federated Clerks Union G.J. Coles trading as 
K-Mart (Australia) 
Ltd 

C535 of 1987 
Kennedy C. 

13/08/87 Dispute re: Working 
conditions 

Concluded 

Federated Clerks Union The Hospital Benefit 
Fund of WA 

C486 of 1987 
Kennedy C. 

06/08/87 Dispute re: Conditions 
of employment 

Concluded 

Federated Clerks Union Woodland 
Constructions 
(WA) Pty Ltd 

C664 of 1987 
Kennedy C. 

30/09/87 Dispute re: Redundancy 
pay 

Concluded 

Federated Engine Drivers 
Union 

Multiplex 
Constructions 
Pty Ltd 

C162 of 1987 
Negus C. 

25/03/87 Dispute re: Bans in 
support of log of 
claims 

Concluded 

Federated Engine Drivers 
Union 

State Energy 
Commission of 
Western Australia 

C150 of 1987 
Salmon C. 

18/03/87 
23/03/87 

Bans on meal provision 
on overtime 

Concluded 

Hospital Salaried Officers 
Association 

St John of God 
Hospital 

C578 of 1987 
Fielding C. 

31/08/87 Re-. Redundancy Agree- 
ment for employee 

Referred 

Journalists Union Weekly Advertiser 
Newspapers Pty Ltd 

C490 of 1987 
Martin C. 

No Con- 
ference 
Held 

Non payment of accrued 
wages 

Withdrawn 

Liquor Industry Employees 
Union 

Pioneer World C524 of 1987 
Kennedy C. 

11/08/87 Dispute re: Termination 
of workers 
employment 

Concluded 

Liquor Industry Employees 
Union 

Burswood Island 
Resort (Burswood) 
Management Ltd) 

CSS of 1987 
Kennedy C. 

22/04/87 
17/09/87 

Dispute re: Dismissal 
of a worker 

Concluded 

Meat Industry Employees 
Union 

WA Meat 
Commission 

C186 of 1987 
Gregor C. 

17/08/87 Dispute re: Seniority 
on slaughtering team 

Concluded 

Meat Industry Employees 
Union 

West Australian Meat 
Commission 

C547 of 1987 
Gregor C. 

06/08/87 Dispute re: Strike action Concluded 

Meat Industry Employees 
Union 

Derby Industries 
Pty Ltd trading as 
Globe Meats 
Bunbury 

C70 of 1987 
Gregor C. 

11/03/87 Dispute re: Penalty rates Withdrawn 

Meat Industry Employees 
Union 

E.G. Green and Sons C795 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Over award 
payments 

Withdrawn 

Meat Industry Employees 
Union 

Foodland Associated 
Ltd 

C726 of 1987 
Gregor C. 

12/01/87 Dispute re: Order Withdrawn 

Meat Industry Employees 
Union 

George Chapman Pty 
Ltd and Others 

C213 of 1987 
Gregor C. 

29/04/87 Dispute re: 38 hour week Withdrawn 

Meat Industry Employees 
Union 

Globe Meat Packers 
Pty Ltd 

C331 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Award 
conditions of 
employment 

Withdrawn 

Meat Industry Employees 
Union 

Meat and Allied 
Trades Federation 

C922 of 1986 
Gregor C. 

05/01/87 
12/02/87 

Dispute re: Postered 
days off 

Withdrawn 

Meat Industry Employees 
Union 

Tip Top Abattoir C573 of 1987 
Gregor C. 

03/09/87 Dispute re: Wage rates Referred 

Merchant Service Guild Fremantle Port 
Authority 

C536 of 1987 
Martin C. 

12/08/87 Dispute re: Rates of pay Concluded 

Merchant Service Guild Hon Minister for 
Transport 

C607 of 1987 
Martin C. 

16/09/87 Dispute re: Rates of pay Concluded 

Misecellaneous Workers 
Union 

Berkeley Cleaning Co C127 of 1987 
Negus C. 

13/03/87 Dispute re: Redundancy Referred 

Miscellaneous Workers 
Union 

Board of Management 
Sir Charles Gardner 
Hospital 

C46Q of 1986 
Negus C. 

10/07/86 Dispute re: Refusal to 
carry out lawful orders 

Concluded 

Miscellaneous Workers 
Union 

Board of Management 
Fremantle Hospital 

C478 of 1987 
Martin C. 

30/07/87 Dispute re: Unfair 
dismissal 

Referred 

Miscellaneous Workers 
Union 

Education Department C582 of 1987 
Gregor C. 

28/08/87 Dispute re: Leave with- 
out pay 

Withdrawn 
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NUMBER — 
PARTIES COM- 

MISSIONER 
DATE MATTER RESULT 

Miscellaneous Workers 
Union 

Kwinana Child Care 
Centre 

C568 of 1987 
Negus C. 

02/09/87 Dispute re\ Dismissal Referred 

Miscellaneous Workers 
Union 

WASA Nursing Home C530 of 1984 
Halliwell S.C. 

No Con- 
ference 
Held 

Dispute re: Long Service 
Leave entitlements 

Withdrawn 

Miscellaneous Workers 
Union 

Water Authority of 
Western Australia 

C151 of 1987 
Salmon C. 

20/03/87 Dispute re: Transfer of 
a worker 

Concluded 

Miscellaneous Workers 
Union 

Water Authority of 
Western Australia 

C806 of 1986 
Salmon C. 

21/11/86 Dispute re: Demotion of 
a worker 

Concluded 

Miscellaneous Workers 
Union 

Winterfold Day 
Nursery 

C205 of 1987 
Negus C. 

22/04/87 Dispute re: Dismissal Concluded 

Miscellaneous Workers 
Union 

Gnowangerup 
Hospital Board 

C431 of 1987 
Gregor C. 

02/09/87 Dispute re: Denial of a 
full-time position 

Concluded 

Miscellaneous Workers 
Union 

Killara Nursing 
Home 

C379 of 1987 
Negus C. 

26/06/87 Dispute re: Redundancy 
payments 

Referred 

Miscellaneous Workers 
Union 

Peter Pan Child 
Care Centre 

C26 of 1987 
Negus C. 

29/01/87 Dispute re: Payment of 
wages 

Withdrawn 

Miscellaneous Workers 
Union 

Vital Health and 
Leisure Centres 

C400 of 1987 
Negus C. 

11/09/87 Dispute re: Redundancy 
payments 

Referred 

Plumbers and Gasfitters 
Union 

Hamersley Iron 
Pty Ltd 

C227 of 1987 
Coleman C. 

05/05/87 
10/06/87 

Dispute re: Contractors Concluded 

Printing and Kindred 
Industries Union 

The Government 
Printer 

C441 of 1985 
Negus C. 

21/11/85 Dispute re: Shift 
penalties 

Concluded 

Printing and Kindred 
Industries Union 

West Australian 
Newspapers Limited 

C523 of 1987 
Martin C. 

31/07/87 
03/08/87 

Dispute re: Impending 
dismissal 

Referred 

Prison Officers Union Hon Minister for 
Corrective Services 

C448 of 1987 
Gregor C. 

28/08/87 Dispute re: Maintenance 
of income 

Concluded 

Prison Officers Union Hon Minister for 
Corrective Services 

C552 of 1987 
Gregor C. 

13/08/87 Dispute re: Transfer of 
officers 

Concluded 

Prison Officers Union Hon Minister for 
Corrective Services 

C497 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Promotion to 
position of senior 
officer 

Withdrawn 

Prison Officers Union Hon Minister for 
Corrective Services 

C645 of 1987 
Gregor C. 

No Con- 
ference 
Held 

Dispute re: Selection 
criteria for job 
vacancies 

Withdrawn 

Psychiatric Nurses 
Association 

Hon Minister for 
Health 

C517 of 1986 
Coleman C. 

06/08/86 
19/02/87 

Dispute re: Hours and 
rosters 

Referred 

Railways Union of 
Workers 

West Australian 
Government 
Railways 
Commission 

C354 of 1987 
Salmon C. 

09/06/87 Bans on deploying staff 
outside classifications 

Concluded 

Railways Union of 
Workers 

West Australian 
Government 
Railways 
Commission 

C449 of 1987 
Salmon C. 

15/07/87 Dispute re: Refusal to 
work 

Concluded 

Royal Australian Nursing 
Federation 

Hon Minister for 
Health 

C330 of 1987 
Negus C. 

16/06/87 Dispute re: Annual Leave Concluded 

Royal Australian Nursing 
Federation 

Secretary, Lions 
Community Care 
Centre, Albany 

C492 of 1987 
Martin C. 

07/09/87 Unfair termination Withdrawn 

Shop, Distributive and 
Allied Employees 
Association 

Cecil Brothers C519of 1987 
Salmon C. 

18/08/87 Dispute re: Dismissal Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Cheap Foods C247 of 1987 
Salmon C. 

15/05/87 Dispute re: Dismissal Concluded 

Shop, Distributive and 
Allied Employees 
Association 

Stewarts Pharmacy C515 of 1987 
Salmon C. 

17/08/87 Dispute re: Back pay Concluded 

Timber Industry Industrial 
Union 

Gandy Timber 
Pty Ltd 

C224 of 1987 
Salmon C. 

12/05/87 Dispute re: Retrenchment 
of worker 

Concluded 

Timber Yards Employees 
Union 

Bunning Bros Pty Ltd C698 of 1987 
Salmon C. 

No Con- 
ference 
Held 

Possible termination of 
deduction of Union 
Subscriptions by 
employer 

Concluded 

Timber Yards Employees 
Union 

Whittakers Ltd C709 of 1987 
Salmon C. 

No Con- 
ference 
Held 

Dispute re: Union's right 
to distribute news 
material 

Concluded 

Transport Workers Union Buttercup Bakeries WA C446 of 1987 
Martin C. 

03/08/87 Dispute re: Super- 
annuation 

Concluded 

Transport Workers Union Hahn Transport C415 of 1987 
Martin C. 

03/08/87 Dispute re: Award 
provisions 

Concluded 

Transport Workers Union O'Neill Transport 
and Others 

C644 of 1987 
Martin C. 

No Con- 
reference 

Held 

Dispute re: Redundancy 
payments 

Withdrawn 
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PARTIES 
NUMBER 

COM 
MISSIONER 

MATTER RESULT 

Denis Paul Treasure 

University Salaried Officers 
Association 

University Salaried Officers 
Association 

University Salaried Officers 
Association 

Hulls Pty Ltd trading 
as Waroona 
Contracting 

Murdoch University 

University of 
Western Australia 

University of 
Western Australia 

C236 of 1987 
Negus C. 

PSA C2 of 1987 
Fielding C. 

PSA C5 of 1987 
Fielding C. 

PSA C8 of 1987 
Fielding C. 

14/06/87 Dispute re: Long Service Concluded 
Leave 

06/03/87 Dispute re-. Safety of Concluded 
workers working late 
on campus 

01/05/87 Dispute re: Broadbanding Concluded 
levels 

01/05/87 Dispute re: Safety 
conditions in Physics 
Department 

Concluded 

CORRECTIONS  gas workers (seq agreement 
No. 6 of 1978. 

ENGINE DRIVERS COUNTRY POWER STATION 
(STATE ENERGY COMMISSION) AWARD 

No. 19 of 1975. 

WHEREAS an error occurred in the abovementioned 
Award, published in the Western Australian Industrial 
Gazette on 23 September 1987, Volume 67, Part 2, page 
1592; the following correction is made: 

Clause 24.—Wages: Delete this clause and insert in 
lieu: 

24.—Wages. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on 24 December 1983, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase that 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion, after that date. 

A worker shall be paid the rate per week for 37 Vi 
hours' work assigned to his/her class of work. 
Classification Rate Per Week 

$ 
Charge Engine Driver 347.20 
Engine Driver in Station with an 
output of: 

(a) 11 megawatts or less 320.20 
(b) more than 11 megawatts but 

not more than 20 megawatts 327.00 
(c) more than 20 megawatts 333.70 

Boiler and Fuelling Attendant 313.50 
Fuel Treatment Attendant 301.70 
Water Treatment Plant Attendant 301.70 
Greaser (Redbank) 301.70 
Greaser (Other) 296.60 
Cleaner 292.40 

Dated at Perth this 1st day of October 1987. 

T. POPE, 
Acting Registrar. 

WHEREAS an error occurred in the variation of the Gas 
Workers (SEC) Agreement No. 6 of 1978 by Order No. 
314 (1) of 1987, issued on the 1st day of July 1987 and 
published in the Western Australian Industrial Gazette 
on 22 July 1987, Volume 67, Part 2, Subpart 1, page 
1178, the following correction is made:— 

(1) Delete Clause 25 (7) and insert in lieu the 
following — 

The Commission shall forward subscriptions 
deducted, together with supporting documentation, 
to the Union party to this award at such intervals as 
are agreed between the Commission and the Union. 

(2) Delete Clause 26.—Trade Union Training Leave 
and insert in lieu the following — 

26.—Trade Union Training Leave. 
(1) Subject to the provisions of this clause: 

(a) The Commission shall grant paid leave of 
absence to employees who are nominated 
by their Union to attend short courses 
conducted by the Australian Trade Union 
Training Authority. 

(b) Paid leave of absence shall also be granted 
to attend similar courses or seminars as 
from time to time approved by agreement 
between the Union and the Commission. 

(2) An employee shall be granted up to a 
maximum of 37 Vi hours paid leave per calendar year 
for trade union training or similar courses or 
seminars as approved. However, leave of absence in 
excess of 37 Vi hours and up to 75 hours may be 
granted in any one calendar year, provided that the 
total leave being granted in that year and in the 
subsequent year does not exceed 75 hours. 

(3) (a) Leave of absence will be granted at the 
ordinary rate of pay and shall not include shift 
allowances, penalty rates or overtime. 

(b) Where a public holiday or special day off falls 
during the duration of a course, a day off in lieu of 
that day will not be granted. 

(4) Subject to subclause (3) of this clause, shift 
workers attending a course shall be deemed to have 
worked the shifts they would have worked had leave 
not been taken to attend the course. 

(5) The granting of leave pursuant to the pro- 
visions of subclause (1) of this clause is subject to the 
operation of the Commission not being unduly 
affected and subject to the convenience of the 
Commission. 
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(6) (a) Any application by an employee shall be 
submitted to the Commission for approval at least 
four weeks before the commencement of the course, 
provided that the Commission may agree to a lesser 
period of notice. 

(b) All applications for leave shall be 
accompanied by a statement from the Union 
indicating that the employee has been nominated for 
the course. The application shall provide details as 
to the subject, commencement date, length of 
course, venue and the Authority which is con- 
ducting the course. 

(7) A qualifying period of 12 months service shall 
be served before an employee is eligible to attend 
courses or seminars of more than a half day 
duration. The Commission may, where special 
circumstances exist, approve an application to 
attend a course or seminar where an employee has 
less than 12 months' service with the Commission. 

(8) (a) The Commission shall not be liable for any 
expenses associated with an employee's attendance 
at trade union training courses. 

(b) Leave of absence granted under this clause 
shall include any necessary travelling time in normal 
working hours immediately before or after the 
course. 

Dated at Perth this 2nd day of October 1987. 

T. POPE, 
Acting Registrar. 

8. Guaranteed Week. 
9. Overtime and Sunday Work. 
10. Long Service Leave. 
11. Annual Leave. 
12. Holidays. 
13. Payment for Sickness. 
14. Compassionate Leave. 
15. Mixed Functions. 
16. Shop Stewards. 
17. Right of Entry. 
18. Preference. 
19. Promotions. 
20. Overalls. 
21. Board of Reference. 
22. Time and Wages Record. 
23. Notices. 
24. Under-Rate Workers. 
25. No Reduction. 
26. Definitions. 
27. Wages. 
28. Payment of Wages. 
29. District Allowance. 
30. Power House Allowance. 
31. Maternity Leave. 
32. First Aid Allowance. 

Dated at Perth this 1st day of October 1987. 

T. POPE, 
Acting Registrar. 

MOTEL, HOSTEL, SERVICE FLATS AND 
BOARDING HOUSE WORKER'S AWARD. 

No. 29 of 1974. 

WHEREAS an error occurred in the copy of the 
"Consolidation by the Registrar" of the Motel, Hostel, 
Service Flats and Boarding House Worker's Award No. 
29 of 1974, published in the Western Australian 
Industrial Gazette on the 24th day of July 1985, Volume 
65, Part 2, Subpart 1, page 1249, the following 
correction is made:— 

Delete Clause 10 (2) and insert in lieu the following:— 
All overtime worked between Monday to Friday, 

both inclusive, shall be paid for at the rate of time 
and a half for the first four hours and double time 
thereafter. All overtime worked on a Saturday or 
Sunday, shall be paid for at the rate of double time. 

Dated at Perth this 9th day of October 1987. 

T. POPE, 
Acting Registrar. 

STOREMEN (STATE ENERGY COMMISSION) 
AWARD No. 4 of 1971. 

WHEREAS an error occurred in the abovementioned 
Award, published in the Western Australian Industrial 
Gazette on 23 September 1987, Volume 67, Part 2, page 
1604; the following correction is made: 

Delete Clause 2.—Arrangement and insert in lieu the 
following: 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
5. Contract of Service. 
6. Hours of Duty. 
7. Absence from Duty. 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1149 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 1148 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Consolidated 
Construction Proprietry Limited in accordance with the 
Industrial Relations Act 1979; and whereas the 
application was heard exparte before me in Chambers, I, 
the undersigned Senior Commissioner pursuant to the 
powers conferred upon me under the Industrial 
Relations Act 1979, do hereby order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 1148 of 1987, its accompanying 
statement and this Order on the Construction 
Mining and Energy Workers' Union of Australia — 
Western Austrahan Branch. 

2. That an answer to the claim in matter No. 1148 
of 1987, lodged with the Commission on 11 
September 1987, shall be lodged with the Commis- 
sion and a copy thereof served on the applicant by 
the 16th day of September. 

Dated at Perth this 14th day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

In the matter of Application No. 1152 of 1987 
and in the matter of Application No. 1086 of 1987. 

To: John Coles — Director Corporate Services — 
"Homeswest". 

WHEREAS George Charles Stanley Rogers has applied 
for an order requiring John Coles — Director Corporate 
Services — "Homeswest" to produce certain documents 
for purposes of proof in relation to Application No. 1086 
of 1987; now therefor, pursuant to the powers reposed in 
me by virtue of section 27 (o) of the Industrial Relations 
Act 1979 it is hereby orders that:— 

Within seven days of receiving this order you 
produce to the Registrar of the Western Australian 
Industrial Relations Commission for the purpose of 
proof in Application No. 1086 of 1987 on the 12th 
day of October 1987 the undermentioned docu- 
ments procured from your records. 

(1) A list containing the names and addresses of 
all carpenters, carpenters apprentices, bricklayers 
and roof-tile fixers employed by "Homeswest". 

(2) A list containing the names of all persons 
listed in (1) above who by "procuration order", 
have union dues deducted from their pay. 

By Order 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1179 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1178 of 1987 is to be filed in the 
Commission. 

WHEREAS an application was made by Valerie Grace 
Gridley in accordance with the Industrial Relations Act 
1979, now therefore I, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
pursuant to the powers conferred upon me under the 
Industrial Relations Act 1979 do hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of application No. 1178 of 1987, its accompanying 
statement and this Order on Segara Pty Ltd. 

2. That an answer to the claims in matter No. 
1178 of 1987 filed with the Commission on the 17th 
day of September 1987 shall be lodged by the 
respondent thereto with the Commission and a copy 
thereof served on Valerie Grace Gridley within seven 
days from the date upon which the documents 
mentioned in item 1 of this Order are served upon 
the said respondent, Segara Pty Ltd. 

Dated at Perth this 18th day of September 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1177 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1176 of 1987 is to be filed in the 
Commission. 

WHEREAS an application was made by George Aurthur 
Edgar Gridley in accordance with the Industrial 
Relations Act 1979, now therefore I, the undersigned 
Commissioner of the Western Australian Industrial 
Relations Commission pursuant to the powers conferred 
upon me under the Industrial Relations Act 1979 do 
hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of application No. 1176 of 1987, its accompanying 
statement and this Order on Segara Pty Ltd. 

2. That an answer to the claims in matter No. 
1176 of 1987 filed with the Commission on the 17th 
day of September 1987 shall be lodged by the 
respondent thereto with the Commission and a copy 
thereof served on George Aurthur Edgar Gridley 
within seven days from the date upon which the 
documents mentioned in item 1 of this Order are 
served upon the said respondent, Segara Pty Ltd. 

Dated at Perth this 18th day of September 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1181 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1180 of 1987 is to be filed in the 
Commission. 

WHEREAS an application was made by Bruce Edward 
Gridley in accordance with the Industrial Relations Act 
1979, now therefore I, the undersigned Commissioner of 
the Western Australian Industrial Relations Commission 
pursuant to the powers conferred upon me under the 
Industrial Relations Act 1979 do hereby order and direct: 

1. That the applicant shall forthwith serve a copy 
of application No. 1180 of 1987, its accompanying 
statement and this Order on Segara Pty Ltd. 

2. That an answer to the claims in matter No. 
1180 of 1987 filed with the Commission on the 17th 
day of September 1987 shall be lodged by the 
respondent thereto with the Commission and a copy 
thereof served on Bruce Edward Gridley within 
seven days from the date upon which the documents 
mentioned in item 1 of this Order are served upon 
the said respondent, Segara Pty Ltd. 

Dated at Perth this 18th day of September 1987. 

[L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. [L.S.] 
(Sgd.) G.J. MARTIN, 

Commissioner. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 1905 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1224 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 1223 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Instant 
Scaffolds in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned Senior 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
and direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1223 of 1987, its accompanying 
statement and this Order on the Australian Builders' 
Labourers' Federated Union of Workers — 
Western Australian Branch. 

(2) That an answer to the claim in matter No. 
1223 of 1987, lodged with the Commission on the 
23rd day of September 1987 shall be lodged with the 
Commission and a copy thereof served on the 
applicant by the 25th day of September 1987. 

Dated at Perth this 24th day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1325 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Application 
No. 1324 of 1987 is to be filed in the Commission. 

WHEREAS an application was made by Robert Douglas 
in accordance with the Industrial Relations Act 1979, 
now I, the undersigned Commissioner of the Western 
Australian Industrial Relations Commission pursuant to 
the powers conferred upon me under the Industrial 
Relations Act 1979 do hereby order and direct: 

(1) That the applicant shall forthwith serve a copy 
of application No. 1324 of 1987, its accompanying 
statement and this Order on Jim Doharts trading as 
"Supreme Homes". 

(2) That an answer to the claims in matter No. 
1324 of 1987 filed with the Commission on the 7th 
day of October 1987 shall be lodged by the 
respondent thereto with the Commission and a copy 
thereof served on Robert Douglas within seven days 
from the date upon which the documents mentioned 
in item 1 of this Order are served upon the said 
respondent, Jim Doharts trading as "Supreme 
Homes". 

Dated at Perth this 8th day of October 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1288 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Appli- 
cation No. 1287 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the United 
Timber Yards, Sawmills and Woodworkers Employees' 
Union of Western Australia in accordance with the 
Industrial Relations Act 1979; and whereas the applica- 
tion was heard ex parte before me I, the undersigned 
Commissioner pursuant to the powers conferred upon 
me under the Industrial Relations Act 1979, do hereby 
order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application 1288 of 1987, its accompanying 
statement and this order on Bunning Bros Pty Ltd 
and Others, respondents, with respect to the claim in 
matter No. 1287 of 1987. 

2. That an answer to the claim in matter No. 1287 
of 1987 filed with the Commission on 6 October 
1987, shall be lodged with the Commission and a 
copy thereof served on the applicant by 12 noon 
Thursday, 8 October 1987. 

Dated at Perth this 7th day of October 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1354 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Application 
No. 1353 of 1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by the Confedera- 
tion of Western Australian Industry (Incorporated) in 
accordance with the Industrial Relations Act 1979; and 
whereas the application was heard ex parte before me in 
Chambers, I, the undersigned Chief Commissioner 
pursuant to the powers conferred on me under the 
Industrial Relations Act 1979, do hereby order and 
direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1354 of 1987, its accompanying 
statement and this Order on Trades and Labor 
Council of Western Australia respondent to 
Application No. 1353 of 1987. 

(2) That an answer to the claim in matter No. 
1353 of 1987, filed with the Commission on the 12th 
day of October 1987 shall be lodged with the 
Commission and a copy thereof served on the 
applicant within 10 days from the date upon which 
the documents mentioned in (1) above are served on 
the respondent. 

Dated at Perth this 13th day of October 1987. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. [L.S.] 
(Sgd.) B.J. COLLIER, 

Chief Commissioner. 



1906 

PROMOTION APPEALS — 

BEFORE THE PROMOTIONS APPEAL BOARD 
AT PERTH. 

No. 83 of 1987. 

Conductor Perth Terminal (Westrail). 

Appearances: 
Mr A. Costa appeared on behalf of the appellant. 
Mr P. Brabazon appeared on behalf of the 

recommended applicant and Westrail. 

Decision. 
THE task of the appellant in these hearings is to establish 
a "better claim" to the position than the recommended 
applicant. If he can make out an equal claim his appeal 
does not succeed because the gaining of the employer's 
selection is the key factor in the first instance. 

The parties to this appeal have widely differing back- 
grounds and experience. The appellant has a fine record 
and commendations during eight years as a Road Motor 
Bus Driver — He has successfully demonstrated his 
ability to deal with the Westrail travelling public at that 
level. 

The recommended applicant's experience with 
Westrail does not help him greatly, he has been a Car and 
Wagon Examiner — a position far removed from contact 
with the clientele. He relies on his other experience in the 
hospitality and service industry, that is hotels and hotel 
management, to establish his credentials. 

Both have some First Aid experience — which is said 
to be desirable. 

It is necessary to comment on the relevance of the 
quoted experience. From the evidence presented 
regarding the duties required of the conductor on the 
interstate trains it seems to a majority of Board members 
that the work is more closely aligned to the hospitality, 
service and tourism industry than to transport. 

It is argued by our colleague that Mr Blanch's long and 
recent experience dealing with passengers should be the 
overriding factor. 

The majority view is that their past experience seems to 
be evenly balanced having regard for relevance. 

From our observations of the two men in today's inter- 
view situation it is again our majority view that Mr 
Whitby has an advantage in the area of presentation and 
communication skills which are agreed to be important 
criteria. 

On a balanced view of all the factors placed before us 
for consideration it is the view of the majority of this 
Board that Mr Whitby would make the better conductor 
so Mr Blanch's appeal must be dismissed. 

Dated at Perth this 23rd day of September 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner 

Chairman. 

BEFORE THE PROMOTIONS APPEAL BOARD 
AT PERTH. 

Nos. 70 of 1987, 71 of 1987, 72 of 1987 and 73 of 1987. 

Special Craftsman, Perth Mint. 

Appearances: 
Mr J. Bainbridge appeared on behalf of the appellant. 
Mr J. Ross appeared on behalf of the recommended 

applicant and the Perth Mint. 

Decision. 
THE TASK of this Board is to assess the relative claims 
to promotion of Mr Carvey, the appellant, in 
comparison with each of the recommended applicants. 
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At the end of the day, Mr Carvey has to demonstrate a 
better claim to promotion than one of the other 
gentlemen. If he can make out an equal claim that is not 
sufficient and his appeal must fail. 

It should be stated at the outset that the Board is 
unanimous in the view that Mr Carvey cannot match the 
recommended applicants for the positions of Special 
Craftsman "B" — His major argument is based on 
experience within the Mint in which he is outranked by 
Messrs Crombie and Shanks. It is also noted that all three 
appointees have held the status of Craftsman I longer 
than Mr Carvey. It would be difficult for anyone to 
mount a challenge against Mr Bekink for his position, 
having regard to the need for mechanical aptitude and 
Mr Bekink's trade qualifications. 

Mr Winn's promotion is a different proposition — 
because basically the job requires the long experience of 
someone like Mr Carvey. The incumbent must, however, 
be able to act in the leading hand or supervisory role of 
Special Craftsmen B. Although Mr Carvey gave some 
indication that his communication skills were superior to 
those of Mr Winn, he left doubt in the minds of Board 
members as to his capacity to fulfill the supervisory role. 
It was apparent from his attitude and his answers to 
several questions that he has not come to terms with the 
restructuring and the new approach at the Mint and this 
throws doubt on his ability to act in a role that he appears 
not to fully appreciate. 

It is the majority view of this Board that Mr Carvey at 
best has established an equal claim to Winn and on that 
basis his appeal must be dismissed. 

The other three appeals as indicated earlier are also 
dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Chairman. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. PAB 86 of 1987. 

Between Mr C.R. Gray, Recommended Officer and Mr 
W.A. Ellis, Appellant. 

Before the Promotions Appeal Board. 
The 15th day of September 1987. 

Position: Photographic Technician, POO89620, 
Level 2, Department of Land Administration. 

Miss A. P. Gray on behalf of the Recommended 
Officer and the Recommending Authority. 

Mr J. Miller on behalf of the Appellant. 

Reasons for Decision. 
THE CHAIRMAN: This appeal concerns the vacant 
position of Photographic Technician, Level 2, within the 
Department of Land Administration. The point raised in 
this appeal is an interesting one. There were two 
applicants for this job and while the Recommended 
Officer met all the criteria the Recommending Authority 
says the Appellant did not. He met all the criteria with 
the exception of passing being "medically fit to aviation 
pilot standards for flying duties". 

Since 1972 the Recommending Authority has relied on 
the medical assessments of Dr Nicholas on these matters. 
He is one of a number of doctors approved for this 
purpose by the Commonwealth Department of 
Transport. Each candidate was sent to him for a medical 
examination. The Appellant failed this test and the 
hearsay evidence is that Dr Nicholas is still of the view 
that the Appellant does not meet the necessary aviation 
medical standard set out by the Commonwealth 
Department of Transport. 

The Appellant questioned this assessment and sought 
a second opinion and for some time the Recommending 
Authority withheld its formal recommendation under 
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the mistaken belief that Dr Nicholas was initially 
doubtful about his assessment. Subsequently, the 
Appellant obtained a certificate from Dr Wambeek, 
another approved doctor, to the effect that he was "fit to 
undergo decompression testing" and apparently fit for 
the relevant flying duties. The Recommending Authority 
referred this assessment to Dr Nicholas who was 
unprepared to change his initial opinion. The Appellant 
now seeks relief from this Board. 

The Recommending Authority takes the view that the 
Appellant, though better qualified, does not meet the 
medical requirements and thus it is not prepared to 
promote him to the position. 

The law is clear that the employer can dictate 
requirements that are needed for a job and the appeal is 
to be determined on the basis of those requirements [see: 
David v. Western Suburbs Hospital (1942) 42 SR (NSW) 
26, 31]. In reality what the Recommending Authority 
sought was that the successful candidate meet a medical 
standard as interpreted by Dr Nicholas and the Appellant 
has not met that and not without reason. Moreover, it is 
well settled that appeals of this nature are normally to be 
determined on the facts as they existed at the time the 
matter was considered by the employer [see: Horne v. 
Locke and Others (1978) 2 NSWLR 88], Even if the 
Recommending Authority's requirement was not limited 
to an assessment by Dr Nicholas it is clear that at that 
time the Appellant did not meet the medical criteria. 

Dr Wambeek acknowledges that at the time of the 
initial examination the Appellant did not meet the 
criteria. It was apparently as the result of improvements 
in the Appellant's physical condition which led to him 
being passed fit by Dr Wambeek. Even if we could 
properly look at the facts as they now are it is difficult to 
say that the Appellant meets the criteria. There are in 
force apparently, two conflicting medical assessments. 
On what we have heard we are not convinced on balance 
that Dr Wambeek's assessment is any better than that of 
Dr Nicholas, particularly given the latter's knowledge of 
the work. The Appellant has the onus of showing he met 
the criteria and for the reasons given we are not satisfied 
that he did. 

The appeal will therefore be dismissed. 
Order, 

That the appeal be dismissed and the appointment 
of Mr C.R. Gray to the position of Photographic 
Technician, POO89620, Level 2, Department of 
Land Administration, be and is hereby confirmed. 

Dated at Perth this 15th day of September 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman 

Promotions Appeal Board. 

PUBLIC SERVICE — Redassification appeals — 

Appeal 
No. Name Item No. Decision 

Effective 
Date* 

PSA 55/87 Kevin Charles BALDWIN 206532 Conceded, Level 5 01/06/86 
PSA 89/87 Peter James FOYSTER 0059055 Conceded, Level 3 01/11/85 
PSA 95/87 Alexander Arthur HEAD 0057540 Conceded, Level 7/8, 

Senior Research Officer 
01/11/85 

PSA 201/87 Ronald Brian KING 000978 Reclassified and Retitled, 
Level 3, Clerk in Charge, 
Salaries 

01/11/85 

PSA 202/87 Peter Donald FARRALL 0000980 Withdrawn by leave 
PSA 204/87 Roger McRae BULLOCK 001053 Conceded, Level 2, Clerk 01/11/85 
PSA 206/87 Arthur William WEBSTER 0001041 Dismissed 
PSA 222/87 Andre Akbar SYED 202319 Dismissed 
PSA 223/87 Thomas Harrison CAIRNES 202332 Dismissed 
PSA 224/87 Kevan James MCGILL 202320 Dismissed 
PSA 241/87 Kimberley Gordon JAMES 0001582 Withdrawn by leave 
PSA 242/87 Jacqueline Suzanne MALLARD 0001715 Conceded, Graphic Designer 
PSA 244/87 Femmeke ROBERTS 0001703 Dismissed 
PSA 245/87 Lindsay Thomas WEBB 0001648 Dismissed 
PSA 250/87 Simon OVERTON 0001650 Conceded, Level 2 01/11/85 
PSA 263/87 Margaret Jean FORBES 001065 Dismissed 
PSA 323/87 Harry George GRIFFITHS 0000980 Conceded, Level 3, 

Clerk in Charge 
01/11/85 

PSA 357/87 Christie PILLING 071857 Conceded, Level 2 01/11/85 
PSA 362/87 Richard Maurice E. EVENNETT 0046012 Withdrawn 
PSA 367/87 Peter Frederick Allen HANSON 0003232 Dismissed 
PSA 382/87 Terry BRADLEY 0003700 Withdrawn by leave 
PSA 391/87 Bernard Winston FRANK 0206441 Conceded, Level 6 01/04/86 
PSA 409/87 David FARLEIGH 0181274 Withdrawn 
PSA 435/87 Derek Alan PURCELL 004900 Dismissed 
PSA 436/87 Alan Thomas PEEL 0003682 Withdrawn by leave 
PSA 445/87 Robert Van VEEUWEN 0201870 Conceded, Level 5, 

Promotions Officer 
01/11/85 

PSA 532/87 Geoffrey John BOULTON 0209958 Conceded, Level 3 01/11/85 
PSA 534/87 Christopher Robin STURGEON 0209971 Conceded, Level 3 01/11/85 
PSA 535/87 Stephen SWIFT 0209960 Conceded, Level 3 01/11/85 
PSA 550/87 Nancy Agnes LAWRIE 0070622 Conceded, Level 9 

2nd Year 
01/11/85 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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Appeal 
No. Name Item No. Decision 

Effective 
Date® 

PSA 551/87 Ian Enslin ERASER 0201467 Conceded, Level 9 
1st Year 

01/11/85 

PSA 553/87 Helen Mary TEMBY 0070658 Conceded, Level 7/8 01/11/85 
PSA 554/87 Barry Hanham PROSSER 0070660 Conceded, Level 7/8 01/11/85 
PSA 579/87 John Frederick AMES 0051317 Reclassified, Level 6 01/11/85 
PSA 611/87 Peter PETKOV 0205813 Conceded, Level 2 01/11/85 
PSA 615/87 Andrew Robert COX 0000346 Retitled, Auditor in Charge 01/11/85 
PSA 617/87 Stafford Milton MELLOWSHIP 0000966 Dismissed 
PSA 642/87 H. JENKE 0076417 Conceded, Level 3 01/11/85 
PSA 728/87 Peter Ian TIPPING 0007936 Conceded, Level 2 01/07/87 
PSA 737/87 Robyn Louise BIELBY 0006555 Dismissed 
PSA 742/87 Allan Ross McKinnell THOMPSON 009313 Withdrawn 
PSA 763/87 Ian Johan BONDERS 0073088 Conceded, Level 3 01/11/85 
PSA 794/87 Clifford James FELLOWS 076200 Conceded, Level 3 01/11/85 
PSA 801/87 David Clifton PARR 0012208 Withdrawn 
PSA 804/87 Luigi Erminio GIANATTI 0205722 Retitled by Consent, 

Project Officer w.e.f. 
18/11/85* — Conceded, 
Level 4 

01/11/85 

PSA 846/87 Maxwell Byron WHITE 0062704 Conceded, Level 4 01/11/85 
PSA 867/87 Carmel Phyllis WYATT 0061920 Conceded, Level 2, 

Secretary Stenographer 
01/11/85 

PSA 902/87 Robert Ewen GADSON 0204085 Withdrawn by Leave 
PSA 927/87 Peter Jeffrey ROSS 0004844 Withdrawn 
PSA 940/85 Ms C.A. THOMSON 144757 Conceded, C-V 10/05/85 
PSA 949/85 Alex Ross ATKIN 0005680 Withdrawn by Leave 
PSA 950/87 Anne Leonie KEALLEY 0005721 Dismissed 
PSA 972/87 Veronica SNOOK 047480 Conceded, Level 5, 

Senior Social Worker 
(Substitute Care) 

01/11/85 

PSA 1018/87 Peter Robert HYDE 073246 Conceded, Level 2 01/11/85 
PSA 1121/87 Gary James SCRASE 0003499 Dismissed 
PSA 1137/87 David Shang Yu CHANG 099545 Conceded, Level 4 01/11/87 
PSA 1142/87 Maureen Violet MUNDT 0055323 Withdrawn 
PSA 1146/87 Robert J. MITCHELL 0207834 Withdrawn by leave 
PSA 1147/87 Ross D. SUMMERS 0209983 Withdrawn by leave 
PSA 1163/87 Michael Frederick KOWALD 0012385 Withdrawn 
PSA 1216/87 Alan Robert YOUNG 0207135 Conceded, Level 7 01/11/85 
PSA 1221/87 Gordon Desmond GOWLAND 0058919 Conceded, Level 5 01/11/85 
PSA 1252/87 Darian John FERGUSON 0003694 Withdrawn by leave 
PSA 1263/87 Rodney Charles DUKE 0054501 Withdrawn 
PSA 1265/87 Janet Elizabeth SOLOMON 0212490 Conceded, Level 6 01/11/85 
PSA 1279/87 Larry Keith NICHOLL 0204638 Withdrawn by Leave 
PSA 1280/87 Hayden James MIDDLETON 0204699 Withdrawn by Leave 
PSA 1281/87 Kimberley Ernest SEVERIN 0206295 Reclassified, Level 5 18/11/85 
PSA 1282/87 Paul STAFFORD 0204407 Reclassified, Level 5 18/11/85 
PSA 1283/87 John Michael KENWORTHY 0204390 Reclassified, Level 5 18/11/85 
PSA 1284/87 Steven Kim LONGLEY 0204377 Reclassified, Level 5 18/11/85 
PSA 1285/87 Gordon Hubert BELL 0204651 Withdrawn by Leave 
PSA 1286/87 Peter Michael John CALLEJA 0204640 Withdrawn by Leave 
PSA 1287/87 Alexander KOCHANOWITSCH 0207809 Conceded, Level 4, 

Draftsman Special 
01/11/85 

PSA 1295/87 James Edward JOHNSTON 0014424 Conceded, Level 4 01/11/85 
PSA 1331/87 Noel Ross WHITEHEAD 0193227 Withdrawn 
PSA 1339/87 Brian Edgar JANES 0211783 Conceded, Level 7 01/12/86 
PSA 1463/87 Fiona Lesley CRAIG 0042020 Conceded, Level 6 Year 1/2 22/02/87 
PSA 1476/87 Leslie John HARRISON 0051494 Dismissed 
PSA 1477/87 Leslie John HARRISON 0051500 Dismissed 
PSA 1478/87 Richard Gordon MIDFORD 0051482 Dismissed 
PSA 1479/87 Joseph C.G. VAN VLIJMEN 0051111 Dismissed 
PSA 1480/87 Joseph C.G. VAN VLIJMEN 0051160 Dismissed 
PSA 1481/87 Diana Marguerite LAWLOR 0051226 Dismissed 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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Appeal Effective 
No. Name Item No. Decision Date* 

PSA 1482/87 Miriam Jeanetta STEIN 0051238 Dismissed 
PSA 1483/87 Anthony William MINCHIN 0051081 Dismissed 
PSA 1484/87 Anand KAMALESH 0051135 Dismissed 
PSA 1485/87 Penelope LIPSCOMBE 0051172 Dismissed 
PSA 1486/87 Daniel Thomas O'KEEFE 0051196 Dismissed 
PSA 1487/87 Carol Anne JONES 0051184 Dismissed 
PSA 1488/87 Stephen Henry RUNCIMAN 0051457 Dismissed 
PSA 1489/87 Celia Ann O'GRADY 0210213 Dismissed 
PSA 1490/87 Elaine Mary ATKINSON 0051433 Dismissed 
PSA 1491/87 Joan Janet BAYLISS 0051469 Dismissed 
PSA 1492/87 Susan BRILL 0051214 Dismissed 
PSA 1493/87 Shirley Joyce COOK 0051147 Dismissed 
PSA 1494/87 Shirley Joyce COOK 0051147 Dismissed 
PSA 1495/87 David James MERRYWEATHER 0051100 Dismissed 
PSA 1496/87 Thomas David MINTO 0051093 Dismissed 
PSA 1497/87 Thomas David MINTO 0051093 Dismissed 
PSA 1501/87 Cara Lee WOOLFITT 0021404 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1502/87 Janice Karen JOHNSTON 025318 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1503/87 Rae RAMSDEN 0181535 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1504/87 Susan May HALE 0021556 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1506/87 Janine Caron LEWIS 023371 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1507/87 Clare Elizabeth STRICKLAND 0211308 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1508/87 Wendy MEIKLEJOHN 026943 Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1510/87 Meryl Joy ANDERSON Conceded, Level 2, 01/11/85 

Personal Secretary 
PSA 1543/87 Brian Geoffrey WILKINSON 0205000 Withdrawn 
PSA 1547/87 Ronald S.P. KRUSZELNICKI 0062753 Withdrawn 
PSA 1554/87 Costas Andreou DEMETRIADES 0204687 Dismissed 
PSA 1573/87 Ivan ZUVELA 0205059 Withdrawn by Leave 
PSA 1574/87 Bruce Malcolm HOAR 0204997 Withdrawn by Leave 
PSA 1592/87 Darral John HAYNES 0206787 Withdrawn by Leave 
PSA 1593/87 Edward Pitt NIND 0206805 Dismissed 
PSA 1595/87 Geoffrey Wayne ZIMMER 0206714 Conceded, Level 7 15/11/85 
PSA 1596/87 Mario SIANO 211801 Conceded, Level 5 05/01/87 
PSA 1598/87 Graham Leslie RASMUSSEN 206702 Conceded, Level 7 15/11/85 
PSA 1602/87 Gary Richard GREGORY 0049049 Dismissed 
PSA 1603/87 Linda Ellen GREGORY 0050945 Dismissed 
PSA 1604/87 Simon Andrew WALKER 0050957 Dismissed 
PSA 1605/87 Richard Henry DAVIES 0050933 Dismissed 
PSA 1606/87 Libero PENSALFINI 0050970 Dismissed 
PSA 1607/87 Kerry Lorraine EWINGS 0050921 Dismissed 
PSA 1608/87 Anthea Julie CHAMBERS 0191024 Dismissed 
PSA 1609/87 Harvey David HATCH 0050910 Dismissed 
PSA 1621/87 Gaetano Anthony IOPPOLO 0208231 Withdrawn 
PSA 1622/87 Robinson August SEWELL 0208103 Dismissed 
PSA 1634/87 Kevin James WRINGE 0050908 Dismissed 
PSA 1679/87 Russell Hugh MERRIMAN 0051974 Dismissed 
PSA 1693/87 Terence Maxwell WATTS 0206283 Withdrawn by Leave 
PSA 1710/87 Grahame James MAESEPP 0097676 Conceded, Level 4 01/11/85 
PSA 1893/87 Civil Service Association 0147382 Conceded, Level 5, 01/11/85 

Administrative Officer 
PSA 1894/87 Civil Service Association 0147394 Conceded, Level 4, 01/11/85 

Property Manager 
PSA 1914/87 Civil Service Association 0051160 Dismissed 
PSA 1986/87 Civil Service Association 0204237 Conceded, Cataloging 01/11/85 

Officer 

* With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 78 — application of Education Act 

Regulations 1960. 

Erwin Oscar Donners 
and 

The Honourable Minister for Education. 
No. T3 of 1987. 

Teacher Education 

BEFORE THE COMMISSION 
CONSTITUTED BY THE 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
Mr Commissioner G.J. Martin (Chairman), 

Ms J.S. Hutchinson (Member), 
and Mr B.J. Courtney (Member). 

16th day of September 1987. 

Dismissal — inefficiency — appeal — dismissed. 

Reasons for Decision. 
THE CHAIRMAN: This is the unanimous decision of 
the Tribunal. 

By this application, the applicant appeals against the 
decision of the respondent of the 23rd day of June 1987 
that the applicant be dismissed on the ground of 
inefficiency as from the 3rd day of July 1987. 

We heard the submissions and evidence of the parties 
on the 25th day of August 1987 and reserved our 
decision. 

The applicant was employed as a primary school 
teacher and was in his sixth year of service after 
completing his teaching training. 

The termination of his contract of employment was 
effected pursuant to the provision of Division 5A — 
Dismissal for Inefficiency — regulation 86A of the 
Education Act Regulations 1960. 

That regulation provides: 
86A. (1) Subject to this regulation, a teacher who 

is inefficient is liable to be — 
(a) reduced to a position carrying a lower 

salary or remuneration; or 
(b) dismissed. 

(2) Where the Director General receives no less 
than two reports that a teacher is inefficient the 
Director-General shall forward a copy of the reports 
to the teacher and request that the teacher submit a 
written explanation on the reports within the time 
specified in the request. 

(2a) Each of the reports referred to in sub- 
regulation (2) of this regulation shall come from — 

(a) the principal of the school at which the 
teacher is employed; or 

(b) a person holding or acting in a position of 
Superintendent or a higher position, 

and may be given by the same person or by different 
persons. 

(3) Where after considering the reports made 
under subregulation (2) of this regulation in relation 
to a teacher and the written explanation (if any) 
given by the teacher in respect of the reports the 
Director-General is satisfied that the teacher is 
inefficient the Director-General may — 

(a) direct that the teacher be reduced to a 
position carrying a lower salary or 
remuneration; or 

(b) recommended to the Minister that the 
teacher be dismissed. 

(5) Upon considering the — 
(a) reports made pursuant to subregulation (2) 

of this regulation that a teacher is 
inefficient; 

(b) explanation (if any) given by the teacher 
pursuant to subregulation (2) of this 
regulation in respect of the reports; and 

(c) recommendation made by the Director- 
General pursuant to paragraph (b) of 
subregulation (3) of this regulation, 

the Minister may by order in writing dismiss the 
teacher and the order has effect accordingly. 

The applicant was the subject of two reports referred 
to in that regulation by persons holding or acting in a 
position of superintendent or a higher position, one in 
August 1986 and the second in May 1987. The 
procedures outlined in the regulations were complied 
with by the respondent on each occasion but the appli- 
cant chose not to submit a written explanation on those 
reports. 

All of that documentary material was placed before 
the Tribunal. 

The applicant in the proceedings before us submitted 
that the content of the second report "should stand" but 
the content of the first report should be annulled, as it 
was made at a time when through a clash of personalities 
the applicant was working in an atmosphere which was 
not conducive to good performance by him in his 
capacity as a teacher. 

If that result was achieved, the applicant contended, 
he would be entitled to another chance. 

His evidence elaborated upon those matters and 
sought to rebut some of the factual material contained in 
the reports. 

He adduced evidence from the Principals of the last 
two primary schools at which he had been employed in 
an endeavour to support his case for reinstatement by the 
respondent. 

The respondent in reply in opposing the application 
analysed the events which had transpired since the 
applicant commenced at Springfield Primary School on 
the 3rd day of February 1986 (and the proceedings before 
us and our decision only relate to the events since that 
date), and supported its submissions by further 
documentary material and evidence adduced from the 
authors of the two reports and a District Superintendent 
who in 1986 was Superintendent of Education — 
Primary and who had occasion to investigate the 
applicant's work in April 1986. 

From all of the material so presented to us it is clear 
that in the opinions of his principals, and the Super- 
intendents the applicant was less than efficient in the 
preparation and programming of his work, to the extent 
that he was considered to be a risk to the progress of his 
students. 

It is also clear that the applicant was given every 
encouragement, assistance and opportunity by the 
Respondent to remedy the perceived deficiencies in his 
performance but he either failed to respond to or refused 
to "pick up" such assistance. 

In the result we conclude that the Respondent was 
justified in exercising its final discretion, that is the 
termination of the contract of employment. 

Therefore, having inquired into the application of 
regulation 86A of the Education Act Regulations 1960 by 
the respondent to Mr Donners, we find that it was 
properly and equitably applied and we deal with the 
matter by an Order to that effect and which now issues. 
Appearances: 

The applicant appeared on his own behalf. 
Mrs J. Harris appeared on behalf of the respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 79 (3) — unfair dismissal. 

Erwin Oscar Donners 
and 

The Honourable Minister for Education. 
No. T3 of 1987. 

Teacher Education 

BEFORE THE COMMISSION 
CONSTITUTED BY THE 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL. 
Commissioner G.J. Martin (Chairman), 

Ms J.S. Hutchinson (Member), 
and Mr B.J. Courtney (Member). 

16th day of September 1987. 

Order. 
HAVING heard the applicant on his own behalf and Mrs 
J. Harris on behalf of the respondent the Commission 
constituted by the Government School Teachers 
Tribunal, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 hereby declares — 

That the termination by the respondent of the 
contract of employment of Mr E.G. Donners by the 
application of regulation 86A of the Education Act 
Regulations 1960 was not inequitable. 

By the Government School Teachers Tribunal. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner, 

Chairman. 

COAL INDUSTRY TRIBUNAL — 
Disputes — matters referred — 

WESTERN AUSTRALIAN 
COAL INDUSTRY TRIBUNAL ACT. 

No. 12 of 1987. 

A Compulsory Conference held at Collie 
before the Chairman. 

In the matter of an industrial dispute between the Coal 
Miners' Industrial Union of Workers WA — Collie 
and the Griffin Coal Mining Co Ltd regarding the 
rate of pay for an operator or operators being taught 
to operate 190 tonne trucks. 

Memorandum of Agreement. 
FOLLOWING a compulsory conference held pursuant 
to section 9 of the Western Australian Coal Industry 
Tribunal Act between the parties at Collie on 2 July 1987, 
agreement was reached that unless and until the Award 
was amended those engaged on equipment in a training 
mode will be paid the rate of pay for that equipment, 
from the time 190 tonne trucks were introduced onto the 
minesite. 

Dated at Collie this 2nd day of July 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman, 

Western Australian Coal Industry Tribunal. 

NOTICES — 
Union matters — 

No. 1364 of 1987. 

NOTICE is hereby given of an application by the 
"United Timber Yards, Sawmills and Woodworkers' 
Employees' Union of Western Australia", "The 
Operative Plasterers' and Plaster Workers' Federation 
of Australia (Industrial Union of Workers) Western 
Australian Branch", and "The Australian Builders' 
Labourers' Federated Union of Workers, Western 
Australian Branch", pursuant to section 72 of the 
Industrial Relations Act 1979 for registration of an 
amalgamated organisation by the name of the 
"Amalgamated Building Construction and Allied 
Trades Union of Workers". 

The rule of the proposed new organisation relating to 
the qualification of persons for membership is set out 
below:— 

3.—Eligibility for Membership. 
(1) The Organisation shall consist of an unlimited 

number of workers over the age of 16 years employed or 
usually employed as builders' labourers throughout 
Western Australia on or about any building or assisting 
any bricklayer, mason, plasterer, carpenter, plumber, or 
any tradesman engaged in building operations or 
employed on any making or contracting job in wood, 
stone, brick, concrete, iron or steel or combination of 
those or other materials incidental to building con- 
struction, and any labourer engaged in the construction, 
repair, demolition or removal of buildings or as 
scaffolder, rigger, gear hand, gantry hand or crane hand, 
or as dogman, or as drainer on all building contracts, and 
any labourer excavating ground for foundations and 
basements of buildings, or levelling ground on a 
proposed building site, or doing concrete work, tar 
paving or asphalt work, or mortar or concrete mixing in 
connection with or incidental to the foregoing operations 
together with such other persons, whether employees in 
the industry or not, as have been appointed officers of 
the Organisation and admitted as members thereof. 
Provided that a person who is eligible for membership of 
the Australasian Society of Engineers, Industrial Union 
of Workers, Western Australian Branch, the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, the Amalgamated 
Engineering Union of Workers, Perth Branch, or the 
Amalgamated Engineering Union of Workers, 
Kalgoorlie Branch is not eligible to be a member of the 
Organisation. 

A person shall not be a member of the Organisation 
who is not a worker (except in the capacity of an 
honorary member or who or whose personal repre- 
sentative is entitled to some financial assistance under the 
rules whilst not being a worker). 

(2) And in addition the Organisation may admit to 
membership an unlimited number of persons employed 
or usually employed as:— 

(a) Plasterers — The work of a plasterer shall mean 
and be deemed to be, all internal and external 
plastering, and cementing, including rendering 
with all forms of plaster, asbestos fibre, 
finishing all kinds of plaster and plastic 
acoustic work, waterproofing work in cement, 
plaster or patent materials, by manual or 
mechanical means, including wood lathing and 
metal lathing, or any similar substitute that 
may be used as a ground for plaster work, such 
as sackett board; the fixing of plain and 
ornamental tiles on walls and floors; the fixing 
of fibrous plaster or any other kind of plaster 
required to be finished off with plastered 
joints; the top dressing of all concrete work 
finished in cement also cement floors, walls and 
ceilings, rough cast; and fixing plaster, cement, 
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or patent plaster ornaments; and in the use of 
any materials appertaining to the trade or 
calling of plasterers. 

Provided that no person who is or is eligible to be a 
member of the Operative Painters and Decorators' 
Union of Australia, West Australian Branch, Union of 
Workers as at 26 July 1940 shall be eligible to be a 
member of this Organisation. 

(b) Fibrous Plaster Workers — Persons engaged 
in:— 

(i) Architectual modelling. 
(ii) The manufacture of architectural 

ornaments of plaster and fibrous 
plaster. 

(iii) The manufacture of fibrous plaster 
goods. 

(iv) The fixing of manufactured plaster 
goods and fibrous plaster columns and 
acoustic tiles and the fixing of fibrous 
plaster on the walls and/or ceilings of 
buildings. 

(v) The preparation of designs and 
groundwork and the making of models 
and/or moulds whether of Gelatine, 
Plaster, Wax, Rubber or Cement, 
subject to the making of such models 
and/or moulds being incidental to the 
fibrous plaster industry. 

(vi) Any phase or phases of items (i) to (v) 
inclusive. 

(c) Manufactured Cement Goods Workers — 
Persons engaged in:— 

(i) Architectual modelling. 
(ii) The manufacture of architectural 

ornaments of cement. 
(iii) The manufacture of portable articles of 

reinforced cement or concrete, cement 
pressed work, baths, washtubs, troughs, 
sinks, piUars, ornaments and other 
miscellaneous goods, including floor 
beams, partition blocks, lintels, cornices 
and balusters, but excluding the manu- 
facture of cement bricks, pipes and/or 
building blocks except where such work 
is performed in the establishment of 
manufacturers of fibrous plasters, 
plaster, and/or cement goods, and 
excluding workers employed by the 
Fremantle Harbour Trust and the 
Minister controlling Harbours and 
Rivers. 

(iv) The manufacture of cast stone and 
terrazzo where such work is performed 
in the establishments of manufacturers 
of fibrous plaster, plaster/or cement 
goods. 

(v) Any phase or phases of items (i) to (iv) 
inclusive. 

(d) Plaster Mill Workers — Persons engaged in the 
manufacture of Plaster of Paris. 

(e) And all other persons whether employees in the 
foregoing trade, or business or not as have been 
appointed officers of the Organisation. 
Provided that no person shall be a member 
(except as an Honorary Member) who is not a 
worker within the meaning of the Act. 

(f) The Organisation may admit to membership 
any person who is eligible in accordance with 
paragraphs (a) to (e) hereof, and who exercises 
his calling or vocation or who resides in the 
State of Western Australia. 

(3) And in addition the Organisation shall consist of 
all workers (save as is in this subrule hereafter provided) 
employed in timber yards, sawmills, box factories, 
plywood and veneer mills, turnery and joinery establish- 
ments and saw servicing establishments in the State of 
Western Australia. 

Provided that no worker referred to in this subrule: 
(i) who is eligible to be a member of any of the 

following organisations as they were 
constituted as at the 24th day of March 1983, 
that is to say of: 

(a) The Federated Engine Drivers and 
Firemen's Union of Workers of 
Western Australia. 

(b) The United Furniture Trades Industrial 
Union of Workers, WA. 

(c) The Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers 
Industrial Union of Workers. 

(d) Electrical Trades Union of Workers of 
Australia (Western Australian Branch), 
Perth. 

(e) The Operative Painters and Decorators' 
Union of Australia, West Australian 
Branch, Union of Workers. 

(f) The Western Australian Shop Assistants 
and Warehouse Employees' Industrial 
Union of Workers, Perth. 

(g) Federated Clerks' Union of Australia 
Industrial Union of Workers, WA 
Branch. 

or; 
(ii) who is employed in box factories, plywood and 

veneer mills, saw servicing establishments and 
eligible to join the Transport Workers' Union 
of Australia, Industrial Union of Workers, 
Western Australian Branch. 
or; 

(iii) who is employed within the South-West Land 
Division of the State of Western Australia to 
within a radius of 45 kilometres from the GPO, 
Perth, shall be eligible for or shall be admitted 
to membership of this Organisation. 

This matter has been listed before the Full Bench on 
the 15th day of December 1987. 

A copy of the rules of the proposed new organisation 
may be inspected at my office at 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979 or any person who satisfies the Full 
Bench that he has a sufficient interest may object to the 
registration of the organisation by giving notice of the 
objection in accordance with Form 22 within 21 days of 
the publication of the Industrial Gazette in which notice 
of the application is advertised and otherwise the 
provisions of regulation 74 apply with respect to any 
objection to the registration. 

Dated at Perth this 20th day of October 1987. 

T.J. POPE, 
Acting Registrar. 


