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MEMBERSHIP OF TRIBUNALS 

The Western Australian Industrial Relations Commission 

No change occurred in the membership of the Commission during the period 
under review. 

At 30th June, 1987 the Commission therefore had the following members: 

President The Honourable D. J. O'Dea 
Chief Commissioner B. J. Collier 
Senior Commissioner G. G. Halliwell 
Commissioners G. J. Martin 

G. L. Fielding 
O. K. Salmon 

J. A. Negus 
J. F. Gregor 

W. S. Coleman 
S. A. Kennedy 

THE WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

No change occurred in the membership of the Court during the period under 
review and at 30th June, 1987 the Court therefore had the following members: 

Presiding Judge The Honourable Mr Justice Brinsden 
Deputy Presiding Judge The Honourable Mr Justice Kennedy 
Members The Honourable Mr Justice Olney 

The Honourable Mr Justice Rowland 

INDUSTRIAL MAGISTRATES 

The following Stipendiary Magistrates have exercised jurisdiction as 
Industrial Magistrates at the places indicated during the period under review: 

Perth Mr K. F. Chapman and Mr I. G. Martin 
Port Hedland Mr T. J. Mclntyre and Mr G. Ajduk 
Kalgoorlie Mr D. J. Reynolds 
Albany Mr P. G. Thobaven 

Mr Keith Chapman resigned from the magistracy on 12th June, 1987 to enter 
private practice. I wish to record the appreciation of the Commission for the 
work performed by him over the several years during which he exercised 
jurisdiction as Industrial Magistrate and for his ready co-operation at all times. 

REGISTRY 

At 30th June, 1987 the Principal Officers of the Commission were: 

Registrar Mr K. Scapin 
Deputy Registrars Mr T. Pope 

Mr C. Hollett 

and other staff of the Commission totalled 42. 
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LEGISLATION 

No changes were made to the Industrial Relations Act during the year. 

The Building Industry (Code of Conduct) Act, 1986 was assented to on 29th 
July, 1986 and its proclamation was published in the Government Gazette of 
29th August, 1986 together with the Code of Conduct (Obligations of Union) 
1986 which was enacted pursuant to section 4 of the Act. 

Section 6 of this Act requires an employer of persons who carries out any 
work in the building and construction industry to notify me of any industrial 
action that is taken or brought about by The Australian Builders' Labourers' 
Federated Union of Workers—Western Australian Branch (A.B.L.F.) and is 
considered by the employer to be in breach of the Code of Conduct. Section 8 
obliges the Chief Commissioner to inform the Minister of industrial action that 
is notified in respect of each period ending on the last days of October, February 
and June in each year. 1 am required also to convey any inference or opinion 
that I may draw or form as to the Union's compliance or non-compliance with 
the Code of Conduct. 

You were informed in early November 1986 that no reports had been 
received from employers for the period ending October 1986 and I reported in 
March 1987 that the conduct of the Union had improved considerably since the 
passage of the legislation. I responded to your request for an interim report in 
May 1987 by the advice that most of the notifications received related to bans 
imposed in support of a wages claim which had been instigated at a national 
level by building trades' unions and was neither restricted to the A.B.L.F. nor to 
this State. Indeed, prior to a negotiated settlement there had been enormous 
disruption to the building industry throughout the nation, including those States 
in which the A.B.L.F. was no longer registered as an industrial union. It 
appeared to me that to single out the A.B.L.F. in Western Australia for punitive 
action in those circumstances would be an act of discrimination which could not 
be justified. Nevertheless the future action of the Union would need to be 
closely monitored. Between that report and 30th June, 1987 only one 
notification was received and I concluded that the Union had substantially 
complied with the Code. 
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ANALYSIS OF MATTERS PROCESSED 

FULL BENCH 

The Full Bench has been constituted on each occasion by His Honour the 
President D. J. O'Dea and two Commissioners and the extent to which each 
Commissioner has been a member of the Full Bench is indicated by the 
following figures: 

Chief Commissioner Collier  19 
Senior Commissioner Halliwell  17 
Commissioner Martin  19 
Commissioner Fielding  20 
Commissioner Salmon  15 
Commissioner Negus  8 
Commissioner Gregor   14 
Commissioner Coleman  10 
Commissioner Kennedy  8 

The following summarises Full Bench matters:— 

APPEALS 

Appeals from decisions of the Commission  51 

Upheld  19 
Order varied  1 
Operation of decision suspended and matter remitted  1 
Dismissed  25 
Withdrawn  5 

Appeals from decisions of the Industrial Magistrate  1 

Dismissed  1 

ORGANISATIONS 

Application by an unregistered organisation for registration as an 
organisation of employees  2 

Granted  1 
Withdrawn  1 

Application for alteration of Constitution rule of organisation  7 

Registrar directed to register  6 
Withdrawn  1 

Application for the registration of a new Union formed by 
amalgamation of unions  2 

Registrar directed to register  2 

Application for alteration of organisation's rules pursuant to section 71 
(5)  2 

Registrar directed to register  1 
Withdrawn  1 

Application to change name of organisation  2 

Registrar directed to register  1 
Withdrawn  1 

Application by Registrar to cancel the registration of organisation  1 

Granted  1 

Application for a declaration pursuant to section 71 (2)  1 

Registrar directed to issue certificate  1 
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Questions of law referred under section 27 (1) (u)  1 

Decision given  1 

Application for Interlocutory Orders in appeal proceedings  1 

Withdrawn  1 

Proceeding for enforcement pursuant to section 84A brought by 
Registrar  5 
Industrial Inspector  2 
Withdrawn  3 
Penalty Imposed  3 
Dismissed  1 

PRESIDENT 

Matters (other than Full Bench matters) dealt with by His Honour the 
President were as follows:— 

Application for an Order or direction under section 66  9 

Order or direction made  6 
Dismissed  1 
Withdrawn  2 

Application for an order for production of documents  1 

Withdrawn -  1 

Application for an order that the operation of a decision appealed 
against be stayed  19 

Granted  9 
Refused  2 
Withdrawn  3 

Application for an order to furnish further particulars  1 

No order required  1 

Application for an order shortening time for filing of answers  1 

Withdrawn  1 
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COMMISSION IN COURT SESSION 

During the period under review the Commission in Court Session has been 
constituted by three Commissioners on all occasions. The extent to which each 
Commissioner has been a member of the Commission in Court Session is 
indicated by the following figures: 

Chief Commissioner Collier  18 
Senior Commissioner Halliwell  23 
Commissioner Martin  44 
Commissioner Fielding  12 
Commissioner Salmon  10 
Commissioner Negus  21 
Commissioner Gregor  9 
Commissioner Coleman  15 
Commissioner Kennedy  7 

Matters dealt with by the Commission in Court Session were: 
Applications for General Order under Division 3  11 

Decision given  11 

Other matters allocated directly to Commission in Court Session  41 

Decision given  41 

Appeals from Long Service Leave Board of Reference  1 

Dismissed  1 
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COMMISSION CONSTITUTED 
ACTING ALONE 

BY COMMISSIONER SITTING OR 

Matters dealt with during period under review: 
Applications for— 

New Agreements  7 
Variation of Agreement  1 
New Awards (by consent)  15 

(by arbitration)  7 
Variation of Awards (by consent)  313 

(by arbitration)  30 
Interpretation of Awards  13 
Cancellation of Award  1 
Joinder of parties  1 
Shortened time for answers  77 
Extension of time for answers  1 
Order under section 29 (2) 413 
Order under section 23  27 
Order for production of documents under section 27 (1) (0)  13 
Order for further and better particulars  2 

Applications resolved by conciliation pursuant to section 32  112 

Conferences under section 44— 
Concluded without arbitration 520 
Matters arbitrated by Commissioner holding conference  164 
Matters arbitrated by another Commissioner  45 
Concluded by section 32 Order (not included in above figures)  13 
Called on Commissioner's own motion (not included in above 
figures)   6 

Matters referred to Commission in Court Session pursuant to section 
27 (1) (t)  11 
Matters referred to Full Bench pursuant to section 27(1) (u)  1 

CONSTITUENT AUTHORITIES 

Government School Teachers Tribunal: 
Appeals  

Dismissed  

Conferences under section 44— 
Concluded without arbitration  13 

New Awards (by consent)  2 
Cancellation of Award  1 
Variation of Award (by consent)  1 

Promotions Appeal Board: 
Appeals  164 

Upheld  17 
Dismissed  97 
Withdrawn  50 

Public Service Arbitrator: 
Reclassification appeals    57 

Reclassified  1 
Dismissed  3 
Withdrawn  53 

New Awards (by consent) 
Production of documents 

5 
1 
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Conferences under section 44— 
Concluded without arbitration 

Variations of Award (by consent).... 
Railways Classification Board: 

Variations of Award (by consent).... 
Conferences under section 44— 

Concluded without arbitration 

THE WESTERN AUSTRALIAN INDUSTRIAL APPEAL COURT 

Matters dealt with were: 
Appeals from decisions of the Full Bench  

Allowed  2 
Dismissed  4 

Appeals from decisions of the Commission in Court Session  

Allowed  2 
Dismissed  1 

Application for lifting of stay of operation of an order  

Refused  1 

INDUS I RI AL MAGISTRATES 

*Complaints: 
By industrial organisations of employees against employers- 

Lodged  
Proved  48 
Dismissed  17 
Withdrawn by leave 235 
Struck out  1 
Pending  105 

By industrial inspectors against employers— 
Lodged  
Proved  35 
Dismissed  2 
Withdrawn by leave  75 
Pending  15 

By individuals against employers— 
Lodged  
Proved  18 
Dismissed  6 
Withdrawn by leave  5 
Struck out  2 
Pending  12 

By employer against employee— 
Lodged  
Withdrawn by leave  1 

Total for period under review— 
Lodged  
Proved  101 
Dismissed  25 
Withdrawn by leave 316 
Struck out  3 
Pending  132 

(includes a number of matters under Federal awards) 
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Complaints which resulted in the application of penalties were: 

By industrial organisations of employees against employers— 
Number of Complaints  53 
Fines $6 190.00 

Costs $1 084.36 

By industrial inspectors against employers 
Number of Complaints  23 
Fines $2 630.00 

Costs $198.48 

By individuals against employers— 
Number of Complaints  18 
Fines $1 710.00 

Costs $507.70 

BOARDS OF REFERENCE 

The Boards of Reference detailed hereunder were chaired by the Registrar 
and the Deputy Registrars. 

Disputed claims under the Long Service Leave provisions of awards  9 

Upheld  5 
Dismissed  1 
Struck out  1 
Withdrawn  2 

Disputed claims under the Long Service Leave Act, 1958  2 

Upheld  
Withdrawn 

Disputed claims under awards or orders (other than Long Service 
Leave)  3 

Upheld  3 

Appeals to the State Government Wages Employees Long Service 
Leave Appeal Committee  3 

Upheld  1 
Withdrawn  2 

AWARDS 

Number in force at 30 June, 1987. 

INDUSTRIAL ORGANISATIONS REGISTERED AT 30 JUNE, 1987 

Number of organisations of employees 69 

Aggregate membership 189,770 

Number of organisations of employers 15 

Aggregate membership 2,690 
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INDUSTRIAL ACTION 

Working days lost through industrial disputes rose during the year. The 
increase can be attributed mainly to the Robe River dispute. Without that 
dispute I would have been in the position of confirming that the trend of 
lessening industrial tension in this State over the past two years was on-going. 
Although the problems at Robe River caused a substantial increase in working 
days lost in the Iron Ore Industry it is pleasing to report a 43% decrease in the 
number of disputes in this industry. The operations of the Iron Ore Consultative 
Council and the Mining Unions Association have contributed to this position 
but credit must also go to the management and workforce of the Hamersley, Mt 
Newman and Goldsworthy Mining companies whose concentration on the 
conciliation process has obviously borne fruit. 
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SUMMARY OF MAIN STATISTIC S 

FULL BENCH 
1984-85 1 985-86 1986-87 

Appeals  
Other Matters  

44 
20 

29 
21 

52 
26 

COMMISSION IN COURT SESSION 

General Orders  
Other Matters  

3 
113 

4 
116 

11 
42 

COMMISSIONERS SITTING ALONE 

New Agreements  
New Awards  
Variations of Awards  
Conferences  
Other Matters  

18 
309 
472 
280 

2 
13 

320 
615 
354 

7 
22 

343 
748 
673 

CONSTITUENT AUTHORITIES: 

Government School Teachers Tribunal: 

Appeals (including protective appeals)  
Conferences  
New Awards      
Variation of Awards  
Other Matters  

331 
20 

1 
13 
2 
1 
1 

Promotion Appeal Board: 

Appeals  266 164 

Public Service Arbitrator: 
Reclassification Appeals  
Conferences  
New Agreements  
New Awards  
Variation of Awards  
Other Matters  

820 
33 

4 
1 

16 
1 

57 
16 

5 
8 
1 

Railway Classification Board: 
Variation of Awards  
Conferences  
Other Matters  

6 

3 

7 
2 

AWARDS 

In Force   630* 608* 592* 

BOARDS OF REFERENCE 

Matters dealt with  19 26 17 

INDUSTRIAL ORGANISATIONS OF 
EMPLOYEES  70 72 69 

Membership  185,061 1 76,769 189,770 

INDUSTRIAL ORGANISATIONS OF EMPOYERS 15 15 15 

Membership  2,535 3,561 2,690 

*Includes Public Service awards and agreements and awards applying to State 
School Teachers and Railway Officers. 
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COMMENTARY 

WAGE FIXATION PRINCIPLES 

In my view the most important event of the year was the decision of the 
Commission in Court Session in March 1987 to give effect to the 1987 National 
Wage Decision of the Australian Conciliation and Arbitration Commission. 

The introduction of a two tier wage system, the concept of which was 
supported by unions and employers alike, affords the opportunity for moderate 
wage increases to be awarded "across the board" under the first tier and for 
additional increases of up to 4% to be won by employees under the second tier. 
The main vehicle for second tier increases is the Restructuring and Efficiency 
Principle which presents a new opportunity for employers and employees to 
work together in consultation and co-operation with a view to lifting 
productivity for their mutual advantage and that of the nation. 

At this early stage the signs are promising. Already restructuring and 
efficiency exercises are being conducted in many enterprises with direct 
employee involvement at plant level and there are positive indications that the 
results to be achieved in increased productivity will far exceed the value of the 
second tier ceiling. It has been made very clear that the Principle must not 
provide a vehicle for bogus wage increases or other sham arrangements and that 
the Commission will closely monitor all applications to ensure that the 
consideration for the increases sought is in keeping with the stated aims of the 
Principle. 

As stated by the Commission in Court Session whether the wage package 
holds together will depend to a large extent on the goodwill of both employers 
and employees and the role played by their industrial representatives. Co- 
operation and consultation not confrontation is the key to its success. 

Conciliation 

Section 6 of the Industrial Relations Act sets out its principal objects. The 
first three of these are:— 

(a) to promote goodwill in industry; 

(b) to encourage, and provide means for, conciliation with a view to 
amicable agreement thereby preventing and settling industrial disputes; 

(c) to provide means for preventing and settling industrial disputes not 
resolved by amicable agreement, including threatened, impending and 
probable industrial disputes, with the maximum of expedition and the 
minimum of legal form and technicality. 

In the performance of their duties all members of this Commission keep the 
principal objects of the Act well in mind and the degree of their success may be 
gauged from the statistics contained in this report. Some 740 compulsory 
conferences were conducted during the year pursuant to section 44 of the Act. 
Of these, 520 or approximately 70 per cent concluded with a settlement being 
reached between the parties making arbitration unnecessary. In addition 373 
applications for new awards/agreements or variation to existing 
awards/agreements were heard and determined. Of these, 336 or 90 per cent 
were the product of agreement reached in the conciliation process. Moreover, of 
the 413 claims lodged pursuant to section 29 (b) of the Act some 85 per cent 
were resolved in conference proceedings. 

These figures speak for themselves and reflect credit upon the representatives 
of employer bodies and unions who play the major role in negotiations within the 
orderly system of industrial relations as prescribed by the Industrial Relations 
Act. 
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I have mentioned earlier that the increase in working days lost during the year 
was due mainly to the dispute between Robe River Iron Associates and the 
several unions that are party to Industrial Agreement No. 10 of 1979. 

It is not my intention to retraverse all the circumstances of this dispute. It 
attracted wide media coverage at the time and the facts and findings are clearly 
set out in the lengthy decision of the Commission in Court Session dated 30th 
October, 1986. It is sufficient to state that it was the unanimous decision of the 
Commission in Court Session that the action of Robe River Iron Associates in 
dismissing its wages workforce on 11th August, 1986 was unfair and each 
member of the bench trenchantly criticised the Company for the manner in 
which it had conducted its industrial affairs. 

In virtualy a working lifetime in industrial relations this is the only occasion 
that I have experienced a major employer refusing to conciliate in any way with 
the industrial representatives of his workforce. The Commission found that the 
consistent refusal by the Company to conciliate about anything was because it 
wanted change and adopted extreme shock tactics to bring that about. Whatever 
might be said about those tactics to achieve ends they were clearly at variance 
with the objects of the Industrial Relations Act, 1979. 

Earlier I quoted Object (c) of the principal objects of the Act. It is significant 
that between the time Robe River Iron Associates dismissed its workforce on 
11th August, 1986 and 30th June, 1987 litigation seemed to be almost 
continuous. Seven matters were heard and determined by the Commission in 
Court Session, ten matters required the attention of the Full Bench and seven 
matters were dealt with by the Industrial Appeal Court. In the previous twelve 
months the Full Bench dealt with some fifty cases yet only four appeals were 
heard and determined by the Industrial Appeal Court. 

While it is open to any employer or union to raise legal arguments in matters 
before the Commission it is extraordinary in this jurisdiction for an employer to 
raise points of law in virtually all appearances. That this is contrary to the spirit 
of the Act, I have no doubt. 

Nevertheless employers and unions generally in this State have embraced the 
objects of the Act with its emphasis on good will, conciliation and minimum of 
legal form and technicality, with rewarding results. 

Amendments to Act 

The Robe River dispute has uncovered deficiencies in the Act. These have 
been discussed with either yourself or your officers. I cannot stress too strongly 
the neeed for section 44 of the Act to be amended to give the Commission 
power to issue orders aimed at preventing the deterioration of industrial 
relations pending resolution of a dispute by conciliation or arbitration. This is 
the compulsory conference section of the Act and is used by most parties 
whenever industrial action has occurred or is likely to occur. The Industrial 
Appeal Court has made it clear that there is no power for the Commission to 
issue such orders under this section. It is the view of all members of the 
Commission that the powers available in this regard under section 32 of the Act 
should also be available under section 44. 

It is also the strong view of the Commission that any doubt as to its abilty to 
make orders which supplement or vary awards respecting particular parties as a 
consequence of proceedings under section 44 should also be dispelled. You will 
be aware that there are many hundreds of orders affecting awards listed in the 
Industrial Gazette and until now their validity has never been questioned. It is 
extremely important that this matter be addressed. 
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The power of the Commission to issue interim orders during the hearing of a 
dispute over an industrial matter is another issue which calls for attention in the 
interests of both parties. 

I turn now to a section of the Act which is causing concern within the 
Commission. Section 29 (b) provides that an industrial matter may be referred 
to the Commission by an employee in the case of a claim— 

(i) that he has been unfairly dismissed from his employment; or 

(ii) that he has not been allowed by his employer a benefit not being a 
benefit under an award or order, to which he is entitled under his 
contract of service. 

The growth of these types of claims has been enormous since individual 
employees, as distinct from unions, where given this right in March 1980. In the 
year 1980/81 there were 79 applications filed pursuant to this section of the Act. 
This year 413 applications were lodged. 

Section 32 of the Act compels the Commission to endeavour to resolve 
matters by conciliation before resorting to arbitration so you will appreciate the 
work involved in dealing with this number of applications. 

The enactment of this subsection of section 29 had its genesis in the 1978 
Kelly report. Senior Commissioner Kelly supported his recommendation for the 
introduction of the provision in the following terms— 

'i am satisfied that the provisions allowing individual employees to move 
under the industrial law to protect basic entitlements poses neither a threat 
to the existence or viability of unions nor an incentive to them to leave the 
system. Moreover, the extension of those rights to individual employees 
appears to be supported by both logic and morality if the Act is to continue 
to make provision for exemption from union membership." 

The reference in that recommendation to basic entitlements seems far 
removed now from many of the claims lodged in the Commission. Some of 
those lodged by persons employed in managerial positions amount to tens of 
thousands of dollars and involve much legal argument on contract law. I doubt 
that the Legislature envisaged that such claims would be settled in a lay tribunal 
when the provision was enacted. 

With respect to claims of unfair dismissal it is significant that only some 42 
per cent of applicants' filed claims within 28 days of the event. There was an 
interval of over 4 months between the dismissal and filing of the claim in 12 per 
cent of the cases. As the remedy for unfair dismissal, ideally, is re-employment 
without loss of rights it is important to both sides that claims be lodged and 
determined promptly. In those States where the individual may make such a 
claim there is a time limit on its lodgement. In Victoria, a claim must be lodged 
within 4 business days after the termination, while 21 days is the prescribed 
time in South Australia. I consider that the introduction of a time limit would 
be fair to both employer and employee and it would relieve to some extent the 
pressure on the Commission. 

About 12 per cent of contractual entitlement claims are for sums in excess of 
$5 000. However, it is the nature of the claims, involving as it does the excercise 
of a judicial rather than an arbitral function which raises significant problems. 
One is the complexity of many of these employment relationships in law and the 
fact that these issues are often not addressed at all by the parties, especially 
applicants. As a result the consideration of such claims is disproportionately 
time comsuming. 

Many other claims are for very small amounts yet some applicants like their 
day in court and are even prepared to progress a small claim through to an 
appeal to a Full Bench if dissatisfied with the decision of first instance. They 
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have really nothing to lose. The costs involved in formally determining these 
small claims are inordinately high and, in my view, are an imposition on the 
public purse. A solution, both in terms of equity and the public interest might be 
to fix a monetary ceiling above which no claims would be entertained under 
section 29 (b) (ii). Perhaps the "fixed amount1' specified in the Small Claims 
Tribunals Act, 1974 might be appropriate. A great deal of time and money 
would be saved if the Commission were restricted to claims beneath that ceiling 
and if they could be dealt with in a manner similar to the function of a "referee" 
under that Act with the decision final and binding. 

Unless some early action is taken on this matter appointments of an 
additional Commissioner and/or other staff will be necessary. 

GOVERNMENT SCHOOL TEACHERS TRIBUNAL 

The "promotion on merit" system for teachers in primary and secondary 
schools and the restructuring of salaries for teachers in the Technical Education 
Division has resulted in a decline in the number of promotion appeals dealt 
with by the Tribunal. 

During the period under review Dr D. K. W. Evans (the member nominated 
by the Honourable Minister for Education) resigned from the Tribunal upon his 
appointment as Manager of Operations at the Education Department. 

Mr Darryl Powell (the member elected by the State School Teachers Union) 
also ceased to be a member of the Tribunal upon his appointment to the 
position of Manager, Industrial Relations, with the Education Department. 

The services and experience of Dr Evans and Mr Powell were greatly 
appreciated by the Commission in its first two years of jurisdiction over 

teachers employed in the public sector of Education. 

Ms J. S. Hutchinson is the new member elected by the Union and Mr B. J. 
Courtney, a member of the previous Teachers' Tribunal, the member 
nominated by the Honourable Minister. 

PUBLIC SERVICE ARBITRATOR AND APPEAL BOARDS 

The Public Service Arbitrator continues to provide a valuable avenue for the 
resolution of disputes between Government officers and employers. His jurisdic- 
tion extends beyond the Public Service to cover all employees on the 
salaried staff of Public Authorities. During this year the Arbitrator dealt with a 
wide variety of industrial matters, most of which were settled by conciliation, 
including a small number of disciplinary matters which otherwise might have 
been dealt with by the Public Service Appeal Board. 

The extended jurisdiction given to the Public Service Arbitrator as a result of 
the amendments to the Industrial Relations Act in 1985 allowing for the 
coverage of medical practitioners employed in public hospitals has been utilised 
by the Australian Medical Association to obtain first awards for medical officers 
employed in teaching hospitals and also for medical practitioners, including 
specialists engaged in sessional work, in public hospitals. 

The introduction of broadbanding into the Public Service and into many of 
the instrumentalities has necessitated a review of the existing classifications. In 
the Public Service this has resulted in more than 2,000 reclassification appeals 
being lodged in the Commission. In the initial stages these are dealt with by a 
conference between the parties and finally, if necessary, are determined by the 
Arbitrator. 
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The Public Service Arbitrator is also required to sit as the Chairman of the 
Promotions Appeal Board for appeals concerning Public Service positions. 
Possibly because of restrictions imposed by the Government on the filling of 
vacant positions within the Public Service there has been a decrease in the 
number of appeals compared to previous years. 

The current Public Service Arbitrator also sits as Chairman of the Railways 
Classification Board which has jurisdiction over industrial matters affecting 
railway officers. As with government officers these matters are in the main 
settled by conciliation. There have been no reclassification appeals lodged in the 
Commission since the Board was integrated into the Commission in 1985. 

AUSTRALIAN AND STATE TRIBUNALS 

The President of the Australian Conciliation and Arbitration Commission, 
Mr Justice Maddern has convened conferences between Heads of Tribunals on 
five occasions during the past year. The exchange of information and co- 
operation has been to the advantage of all concerned and is greatly appreciated. 

KARRATHA OFFICE 

This office of the Commission provides a valuable service in the Pilbara 
region and the resident Deputy Registrar handles many matters referred to him 
from members of the Commission. It is expected that his services will be in 
greater demand next year because of the build up of the second stage 
construction programme of the L.N.G. North West Shelf Project. 

57841—2 
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CONCLUSION 

This year has been exceptionally busy and a challenging one for the 
Commission. 

The Robe River dispute brought out the worst in people and the Commission 
was subjected to some quite unfair and unwarranted criticism. An irresponsible 
attack on me by a leading writer in the Weekend Australian resulted in the 
publication in that newspaper of a large unreserved apology by both the writer 
and the newspaper. Yet it was refreshing to receive correspondence from other 
members of the media who had closely followed the dispute and who were kind 
enough to comment favourably upon the patience and tact exhibited by 
members of the Robe River bench. The Commission can be well satisfied with 
the role that it played in that dispute. Without its involvement I have little 
doubt that industrial action by either unions or management or both would 
have closed the Pannawonica mine for an extended period. I am grateful to my 
colleagues for their hard work and co-operation throughout the year. My thanks 
are due also to the Registrar and his staff for their administrative support. Once 
again I note with appreciation the high standard of work produced by Verbatim 
Reporters and the willing co-operation of its staff. 

Finally, I look with optimism to the successful operation of the two tier wage 
system for already there appears to be a good appreciation amongst the 
workforce, unions and employers that all need to co-operate closely to increase 
productivity for their mutual benefit and that of the nation. 

September 22, 1987. 
B. J. COLLIER, 

CHIEF COMMISSIONER. 
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FULL BENCH — 
Appeals against decision 

of Commission — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Government Railways 
Commission 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth. 
No. 1105 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1979. 

WA Government Electrical 
Railways Commission Tradespersons 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner W.S. Coleman, 
and Commissioner S.A. Kennedy. 

17th day of November 1987. 

Appeal against decision of Commission — Award 
variation — new definitions and classifications — 
retrospective operative date — fixing of retro- 
spective date unusual but justified under circum- 
stances — effect of order unlikely to result in 
injustice — appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. 

This matter has something of a history. In 1982 the 
Respondent applied for amendment of the Railway 
Employees Award to provide new definitions and 
classifications of Electronic Tradesman and Instru- 
mentation Tradesmen, and to prescribe appropriate 
wage rates. Discussions were held with the Appellant 
but, due to no fault on the part of either party, little 
progress was made, and on 1 December 1986 the 
Respondent filed an amended application and requested 
a hearing before the Commission. 

By 3 March 1987 no hearing had been conducted and 
in the meantime members of the Respondent imposed 
bans on carrying out work in relation to certain electrical 
equipment. This resulted in a compulsory conference 
initiated by the Appellant in an effort to lift the bans 
(C121 of 1987). The matter was not settled by agreement 
and was referred to the Commission, constituted by 
Salmon C., for the purpose of a determination regarding 
fixing a retrospective date from which wage rates would 
apply if prescribed for relevant employees by virtue of an 
order arising out of the amended application, which was 
application 1033. 

Following a hearing Commissioner Salmon purported 
to make an order on 20 March 1987, providing inter alia 
that the wage rates prescribed for the new classifications 
be paid from the beginning of the first pay period 
commencing on or after the 1st day of December 1986. 
The Full Bench upheld an appeal against that decision 
because it found that the order was finally determinative 
of one of the matters which was before the Commission 
and as such could not be made pursuant to the power 
contained in section 32 (3) (c) of the Industrial Relations 
Act 1979. Following what it considered to be a fair and 
reasonable course in the circumstances the Full Bench 
remitted the matter for further hearing and determina- 
tion. After hearing the parties further following the 

remission, the learned Commissioner allowed 
amendment of application 1033, which became applica- 
tion 1033 (1) and was joined with matter C121 of 1987. 
He then reserved the matter to consider fresh sub- 
missions made by the Appellant, and decided to make a 
similar order as to operative date as the order of 20 
March 1987 and substantially for the same reasons but 
this time pursuant to the powers in that behalf contained 
in the Act. 

The grounds upon which the Appellant now appeals 
against the decision to fix the beginning of the first pay 
period on or after 1 December 1986 as the day from 
which wage rates when prescribed will be paid are 
ineffectual in our opinion for the following reasons. The 
learned Commissioner exercised a discretion to deal 
separately with this matter which became the subject of 
his order, and to do so on grounds which he thought 
constituted special grounds justifying an order with 
retrospective effect. A summary of the reasons are set 
out in his judgment of 20 March 1987 and include the 
following grounds: 

The Respondent objected in principle to the fixing 
of a date from which payments, when determined, 
would be made and did so without setting up a case 
of injustice to the Respondent. The proposals for 
change follow variations of Federal and State Metal 
Trades Awards and Awards operating in other 
Government Departments and, although neither 
party could be blamed for delayed negotiations, the 
fact is that employees are required to perform new 
work irrespective of the state of the Award and 
should in fairness be paid adequately for what they 
do. Industrial action attributable to delayed 
progress was likely to intensify if steps were not 
taken to obviate the likely effects of delay. Of 
fundamental importance is the fact that there is 
genuine agreement on the necessity to cater for new 
definitions and classifications in the Award with 
appropriate rates of pay. There is also a clear 
implication that some electrical tradesmen are 
inadequately remunerated for some of the work 
they are expected to do, yet it is not clear when the 
Award will be varied and it is unfair that they should 
be expected to work without payment for it. In a 
spirit of conciliation an order was made because it 
was thought likely to facilitate amicable settlement 
without unfairness to either party, by securing a 
lifting of the bans and permitting issues of 
difference to be sorted out without undue haste. 

The Appellant is not new prepared to accept that those 
are sound reasons and it is claimed that it was an error in 
principle to fix a retrospective date before fixing the wage 
rate. It is claimed that it imposes an injustice upon the 
Appellant in that it is innocent of blame for delaying 
negotiations which in themselves are complex. It also 
denies that the order was likely to facilitate amicable 
settlement. 

The underlying reasons were thought to be sound 
reasons for fixing, by arbitration, the operative date 
notwithstanding submissions which the Appellant made 
in the earlier proceedings, and again in the proceedings 
occurring as a result of the remission of the matter. We 
are disposed to agree that fixing the date of operation at 
that point, though unusual, was justified by the circum- 
stances. It was designed to obviate what the learned 
Commissioner perceived as an unfair situation. There 
was an acceptance between the parties that some 
employees had experienced a significant change in work 
value and that the advent of further technological 
innovations impinged upon the issue of determining an 
appropriate award wage rate and classification. The 
order is unlikely to result in injustice in that it has effect 
only if and when rates are fixed and only in relation to 
those who are eventually reclassified and the number, so 
we are informed, is very small. In any event the decision 
which was taken constitutes an exercise of discretion and 
it has not been shown to be wrong in any material sense 
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by application of the clearly established principles 
referred to in Australian Workers' Union v. Robe River 
Iron Associates 66 WAIG 1570 at 1571 et seq. 

For the foregoing reasons we would dismiss the 
appeal. 

Order accordingly. 

Appearances: 
Mr F.M. Flodgins for the appellant. 
Mr L.J. Benfell for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Western Australian Government Railways 
Commission 

and 
Electrical Trades Union of Workers of Australia 

(Western Australian Branch), Perth. 
No. 1105 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1979. 

WA Government Electrical 
Railways Commission Tradespersons 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner W.S. Coleman, 
and Commissioner S.A. Kennedy. 

17th day of November 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 20th day of October 1987 and having 
heard Mr F.M. Hodgins on behalf of the Appellant and 
Mr L.J. Benfell on behalf of the Respondent and the Full 
Bench having reserved judgment on the matter and 
judgment being delivered on the 17th day of November 
1987 wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day, the 17th 
day of November 1987, ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — appeal against the decision of 

the Commission. 

Slow Learning Children's Group 
of Western Australia (Inc) 

and 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

No. 926 of 1987. 

SOCIAL TRAINERS' (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A15 of 1984. 
and 

MISCELLANEOUS WORKERS' (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A20 of 1980. 
Health and Welfare Assistant Supervisors 
Services 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

12th day of October 1987. 

Appeal against decision to vary Award — delete classi- 
fication from one Award and insert another — work 
analysis — comparability found — appeal 
dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Slow Learning Children's Group 
(SLCG) is an organisation which, along with the State 
Government's Authority for the Intellectually Handi- 
capped (AIH), is concerned with the care of intellectually 
handicapped persons. Each of these bodies separately 
provide residential facilities and a range of vocational 
activities and workshops. Both of them have employees 
in the classification "Social Trainer". SLCG employs 
them in its residential facilities while AIH employs some 
Social Trainers in its residential facilities and others in its 
Sheltered Workshops. Social Trainers are employed by 
SLCG under the Social Trainers' (Slow Learning 
Children's Group) Award No. A15 of 1984, the 
classification being therein defined as follows:— 

Social Trainer means an employee who has com- 
pleted not less than one year's continuous service 
and has passed the first year training course and 
achieved a satisfactory report on conduct, efficiency 
and diligence. 

Social Trainers enjoy similar public service type 
conditions as Social Trainers who are employed by AIH 
under a different award. 

In its Workshops SLCG employs about 100 "Assistant 
Supervisors" whose conditions are governed by another 
award, the Miscellaneous Workers' (Slow Learning 
Children's Group) Award No. 20 of 1980, in which the 
classification "Assistant Supervisor" is defined as 
follows:— 

Assistant Supervisor means a person employed at 
an Activity School or at a Workshop to participate 
in vocational training and production duties as 
directed. 

The conditions of service of Assistant Supervisors are 
the same as those enjoyed by other employees covered by 
the same award such as Cooks, House Parents, 
Residents' Aides, Domestics, Laundry Workers and 
Gardeners, and such conditions are similar to so called 
Government Wages Conditions. 

The Federated Miscellaneous Workers' Union of 
Australia, Hospital, Service and Miscellaneous WA 
Branch sought to amend the first mentioned award in 
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order that it might cover as well as the classification 
Social Trainer, the classification Assistant Supervisor, 
the effect of which would improve somewhat the con- 
ditions of service of Assistant Supervisors employed by 
SLCG, the most marked improvement being a reduction 
in the qualifying period for long service leave from 10 to 
seven years. The basis on which the Union pressed for the 
transfer of award coverage for Assistant Supervisors 
employed by SLCG to that enjoyed by Social Trainers, 
was that there was a sufficient similarity between the 
work of each classification that they ought to be covered 
under one award and share the same conditions of 
service. The SLCG contested the Union's claim thus 
requiring the matter to be settled by Arbitration. 

According to the Commission, the task was "to decide 
on the basis of evidence whether the Assistant Super- 
visor's work is more closely comparable with that of the 
Social Trainers or with the work of the other employees 
covered by the Miscellaneous Workers' Award. If the 
similarity has been demonstrated as the Union asserts 
and there is no violence done to the Wage Fixing 
Principles then in equity and good conscience the 
Assistant Supervisors should be granted the same 
conditions of service as their fellows". 

The Arbitration proceedings included inspection of 
facilities conducted by SLCG at which witnesses were 
examined as well as submissions and evidence from both 
sides and the published Reasons for Decision contain a 
full account of these matters and an analysis of the case 
presented by each side. The Commission, was less 
impressed by reference to the definitions than by what 
was contained in the respective duty statements of 
"Social Trainer" and "Assistant Supervisor" and in the 
light of all of the matters presented, it was found that the 
nature of the work performed by each classification was 
"very similar". At the same time the Commission 
allowed for and referred to variations in the ethos, 
attitude and motivation of the respective classifications 
of employee. It was the Commission's judgment that the 
tasks which they performed and the persons whom they 
aided displayed "much commonality". This led to an 
order varying the Social Trainers' (Slow Learning 
Children's Group) Award as proposed and it is against 
that decision which the SLCG now appeals. 

Fundamentally the appeal is on the basis that the 
Commission ought to have found that there was no or 
insufficient evidence to compare the respective duties of 
Assistant Supervisors and Social Trainers. The detailed 
grounds of appeal are similarly directed to assertions that 
there are errors of principle but these really involve 
assessments of the weight attributed to aspects of 
evidence, or to assertions that there was an absence of 
evidence, to the extent that the comparison made was 
actually inappropriate. Ground 1, for example, alleges 
error in principle in making a common award on the 
following grounds — 

(a) There was no, or insufficient evidence on which 
the Commission could find that the work of 
Assistant Supervisors and Social Trainers 
employed by the SLCG were very similar. 

(b) There was no evidence of the character of work 
of SLCG Social Trainers. 

(c) The weight of the evidence only allowed a 
comparison to be drawn between SLCG 
Assistant Supervisors and the Authority for 
Intellectually Handicapped (AIH) Social 
Trainers employed in workshops. 

Ground 2 alleges error in principle in relying on the 
duties performed by Social Trainers employed at AIH 
Workshops on the grounds that — 

(a) The AIH is separate and distinct from the 
SLCG and it's operations have no relevance to 
the operations of SLCG. 

(b) The Commission looked to a comparison 
outside the SLCG to employees doing different 
work to Social Trainers employed at SLCG. 

Ground 3 relates to a particular finding that it is 
unnecessary to repeat its provisions. Ground 4 alleges 
error of fact in determining that SLCG Assistant Super- 
visors were more similar to SLCG Social Trainers than 
SLCG House Parents. 

The Full Bench will not lightly interfere with a decision 
of the Commission being an exercise of its arbitral 
function pursuant to the powers contained in section 26 
of the Industrial Relations Act 1979 and it is always 
careful to avoid any attempt by an Appellant to obtain a 
re-hearing of an unsuccessful case as distinct from that 
which a proper appeal provides, namely a review of the 
decision on the basis of the evidence and matters raised in 
the proceedings before the Commission. In this instance 
the Appellant's reference to areas of evidence was often 
accompanied by observations which reflected a 
difference of view from that reached by the Commission 
on the basis of that evidence. It was directed to 
persuading the Full Bench that the Commission had not 
sufficient means to establish a proper comparison or had 
failed to pay a proper regard to evidence which support- 
ed the case contended by the Appellant as employer. 
Taken as a whole the appeal was presented as an attempt 
to induce the Full Bench to take a different view of the 
evidence and it is therefore apposite to refer in this 
connection to the caution of Stephen J. which is 
constantly quoted:— 

The constant emphasis of the cases is that before 
reversal an appellant court must be well satisfied 
that the primary judge was plainly wrong, his 
decision being no proper exercise of his judicial 
discretion. While authority teaches that error in the 
proper weight to be given to particular matters may 
justify reversal on appeal, it is also well established 
that it is never enough that an appellate court, left to 
itself, would have arrived at a different conclusion. 
When no error of law or mistake of fact is present, 
to arrive at a different conclusion which does not of 
itself justify a reversal can be due to little else but a 
difference of view as to weight: it follows that 
disagreement only on matters of weight by no means 
necessarily justifies a reversal of the trial judge. 
Because of this and because the assessment of 
weight is particularly liable to be affected by seeing 
and hearing the parties, which only the trial judge 
can do, an appellate court should be slow to over- 
turn a primary judge's discretionary decision on 
grounds which only involve conflicting assessments 
of matters of weight. 

[Gronow v. Gronow (1979) 144 CLR 513, at 519-520] 

Again, in this context it is useful to recognise the very 
general standard which the Commission is empowered to 
apply in the exercise of jurisdiction under section 26. In 
particular it is not bound by the rules of evidence and 
subject to the rules of natural justice [see subsection (3)], 
it is able to inform itself as it chooses. It is a difficult task 
for an Appellant to overturn a decision which primarily 
depends upon findings of fact because of the substantial 
advantage of assessing credibility which is possessed by 
the Commission which will generally lead the Appeal 
Bench to defer to its conclusions. 

In terms of its stated task it was necessary for the 
Commission to be satisfied that the work performed by 
Assistant Supervisors was more comparable with that of 
Social Trainers than other employees and that in 
amending the Award the Principles of Wage Fixation 
were not offended. There was a long process of hearing 
material evidence. On the weight accorded to it, the 
Commission concluded, that the evidence was capable of 
supporting a favourable comparison. While the 
employer may strongly hold the belief that common 
award coverage is undesirable for the classifications of 
Social Trainers and Assistant Supervisors, the decision 
was the result of the Commission's discretionary 
judgment. In our view the grounds of appeal do not 
justify any interference with the decision reached by the 
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Commission after considering all of the issues 
formulated in the task it had set itself. For the foregoing 
reasons we propose the appeal be dismissed. 

Order accordingly. 

Appearances: 
Mr G.E. Bull for the Appellant. 
Mr A.R. Beech for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — appeal against the decision of 

the Commission. 

Slow Learning Children's Group 
of Western Australia (Inc) 

and 
The Federated Miscellaneous Workers' Union 

of Australia, Hospital, Service and Miscellaneous, 
WA Branch. 

No. 926 of 1987. 

SOCIAL TRAINERS' (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A15 of 1984. 
and 

MISCELLANEOUS WORKERS' (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A20 of 1980. 
Health and Welfare Assistant Supervisors 
Services 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner J.F. Gregor, 
and Commissioner W.S. Coleman. 

12th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 22nd day of September 1987 and 
having heard Mr G.E. Bull on behalf of the Appellant 
and Mr A.R. Beech on behalf of the Respondent and the 
Full Bench having reserved judgment on the matter and 
judgment being delivered on the 12th day of October 
1987 wherein the Full Bench unanimously dismissed the 
appeal and gave reasons therefor, it is this day, the 12th 
day of October 1987 ordered that the appeal be 
dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of Workers) 

Western Australian Branch 
and 

Building Workers Industrial Union of Australia, 
Western Australian Branch. 

No. 373 of 1987. 

Building Trades Building Industry 
Employees 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 

12th day of November 1987. 

Appeal against decision of Commission — Interunion 
dispute — Demarcation — Building trades 
employees — Wall and ceiling fixers and carpenters 
— Eligibility for membership declared. 

Claim that work of wall and ceiling fixers to be per- 
formed exclusively by members of the Operative 
Plasterers and Plaster Workers Federation — 
Counterclaim by Building Workers Industrial 
Union that persons employed as wall and ceiling 
fixers ineligible for membership of either Union; 
also that wall and ceiling work traditionally done by 
carpenters — Threshold question considered: what 
are plasterers and fibrous plaster workers according 
to words used in constitution rule? — Question 
determined in record and evidence of witnesses — 
Constitution rule construed according to decision of 
Western Australian Industrial Appeals Court, 
Transport Workers Union v. Hamersley Iron Pty 
Ltd and Australian Workers' Union (53 WAIG 1103 
at 1105) — Historical development of award defini- 
tions relevant in construction of Union constitution 
rule — Commission found that to uphold the 
Applicant's construction of its own rule must be to 
permit membership of persons who are engaged on 
wall and ceiling work in which plaster will never be 
used; result would be absurd — Commission found 
on evidence produced that carpenters have 
traditionally performed wall and ceiling work except 
for wet plaster jointing — Declared that persons 
qualified and employed as wall and ceiling fixers not 
eligible for membership of Applicant or Respondent 
Unions — Range of wall and ceiling work per- 
formed by persons eligible for membership of either 
Union also declared — Discretionary judgment of 
Commission to be left undisturbed in this case — 
Commission formally recognised legitimate areas of 
coverage between Appellant and Respondent — 
Appeal dismissed. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. The Appellant is a registered organisa- 
tion of employees known as the Operative Plasterers and 
Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch. By an 
application brought pursuant to section 29 -f the 
Industrial Relations Act 1979, and directed to the 
Commission in Court Session, the Appellant sought the 
following declarations — 

That on a proper construction of its rules it is 
entitled to enrol as members wall and ceiling fixers, 
that on a proper construction of the rules of the 
Western Australian Carpenters and Joiners, Brick- 
layers and Stoneworkers Industrial Union of 
Workers, it is not entitled to enrol as members wall 
and ceiling fixers, and 
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that it is entitled to represent in their industrial 
interests persons employed or usually employed as 
wall and ceiling fixers and is entitled to represent 
such persons to the exclusion of the Western 
Australian Carpenters and Joiners, Bricklayers and 
Stoneworkers Industrial Union of Workers. 

The Respondent is also a registered organisation of 
employees and at the relevant time was known as the 
Western Australian Carpenters and Joiners, Bricklayers 
and Stoneworkers Industrial Union of Workers. Since 
the Appellant's application was lodged and the proceed- 
ings which followed were conducted it has, by alteration 
of its name and by a process of amalgamation, become 
known as the Building Workers Industrial Union of 
Australia, Western Australian Branch and subsequently 
the Construction, Mining and Energy Workers Union of 
Australia — Western Australian Branch. 

The application claiming a declaration was made as a 
result of a dispute between the organisations represented 
by the Appellant and Respondent regarding industrial 
representation of certain employees employed by a con- 
struction company and engaged in wall and ceiling fixing 
including the installation of mouldings and the flushing 
of ceilings and cornices at the Commercial Hotel site in 
High Street, Fremantle. 

The Appellant's argument substantially turned upon 
the proposition that wall and ceiling fixing is a develop- 
ment of fibrous plastering due to the introduction of 
changed methods of erecting walls and ceilings and due 
to changes in the nature of the products fixed. The 
absence of any reference to wall and ceiling fixer in the 
constitution rule which lays down the conditions on 
which an employee becomes entitled to membership does 
not preclude it from enrolling a person following that 
vocation, according to the Appellant, because the rules 
are to be interpreted on the basis of allowing for the 
developments which have occurred. So far as carpenters 
are concerned, the Appellant argued that persons 
employed in the wall and ceiling fixing industry to do any 
part of the work of wall and ceiling fixing are not 
employed as carpenters, because carpentry is not the 
substantial purpose of the operation, and therefore when 
so employed such persons are not eligible for member- 
ship of the Respondent Union. 

The Respondent contested the Appellant's application 
on the ground that carpenters have for many years 
constructed and installed wall and ceiling frames and 
grids and have also fixed or placed gyprock, plaster 
board, acoustic tiles and other materials, this being work 
which may be performed by carpenters or plasterers 
depending upon the wish of the employer. In its original 
answer the Respondent sought orders restraining 
industrial initiatives undertaken by the Appellant, but 
the original answer was subsequently modified to include 
a cross-claim for a declaration — 

That wall and ceiling fixers employed upon the 
work of wall and ceiling fixing are not eligible for 
membership of either the Applicant or the 
Respondent, and, 
that carpenters employed upon the work of wall and 
ceiling fixing are eligible for membership of the 
Respondent and are ineligible for membership of 
the Applicant. 

This meant that the Commission constituted by Mr 
Commissioner Salmon, to whom the matter was 
allocated, was not called upon to decide the right to enrol 
wall and ceiling fixers as between two competing 
organisations, rather the essential question was, whether 
the Appellant has the constitutional capacity to enrol as 
its members persons employed as wall and ceiling fixers? 

An organisation of employers known as the Wall and 
Ceiling Contractors Association intervened in the pro- 
ceedings with leave. It did not support the claims of 
either organisation but the view point which it presented 
suggested that, in the Association's opinion, matters 
should remain as they were. 

Despite the fact that the application was directed to the 
Commission in Court Session the parties did not at any 
stage dispute the authority of a single Commissioner to 
deal with the matter and it is only necessary to note that 
membership of an organisation is clearly and expressly 
an industrial matter in accordance with paragraph (h) of 
section 7 of the Act. It is accepted for the purposes of this 
appeal that it was a matter of which the Commission thus 
constituted had cognizance and authority to enquire into 
and deal with. 

The proceedings were conducted over many days 
between June and December 1986 and a massive amount 
of oral and documentary evidence was presented to the 
Commission. The learned Commissioner brought down 
his reasons for judgment on 17 March 1987 on the basis 
of which he delivered the declaration of the Commission 
of 3 April 1987 which declared as follows — 

1. That persons qualified and employed as Wall 
and Ceiling Fixers are not eligible for membership of 
the Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of 
Workers) Western Australian Branch or the 
Building Workers Industrial Union of Australia — 
Western Australian Branch. 

2. Persons employed on the work of wall and 
ceiling fixers but excluding: 

(i) The erection of metal stud frames; 
(ii) work in metal for suspended ceilings, 

except when the ceiling is to be formed by 
acoustic tiles and 

(hi) work of fixing materials other than 
plaster, fibrous plaster and plaster based 
fibrous plaster substitutes on walls and 
ceilings, except when such materials are to 
be wet plaster jointed, 

are eligible for membership of the Operative 
Plasterers and Plaster Workers Federation of 
Australia (Industrial Union of Workers) Western 
Australian Branch. 

3. Persons employed on the work of wall and 
ceiling fixers but excluding all forms of wet plaster 
work are eligible for membership of the Building 
Workers' Industrial Union of Australia — Western 
Australian Branch. 

The Appellant instituted this appeal on the basis that 
the declaration constitutes a decision in relation to the 
eligibility of the relevant employees which is contrary to 
that sought by the Appellant. It asserts that paragraph 1 
is wrong and represents a narrow construction of the 
Appellant's constitution rule as distinct from a generous 
construction which would allow for technological 
changes and developments so that new forms of work 
could be regarded as coming within the words used in the 
rule. Paragraphs 2 and 3 of the Commission's declara- 
tion, it is claimed, are the result of error in assessing the 
nature of a calling or vocation by failing to treat the 
calling or vocation according to its totality. It is further 
claimed that if, which is denied, the Commission was 
correct in finding that there was an overlap of work it was 
duty bound to take steps towards demarcation of the 
industry. The following are the grounds of appeal in their 
amended form — 

1. The Commission erred in law in interpreting 
the Appellant's constitution rule by fixing the 
meanings of the terms as at its registration in 1964. 
The Commission should have allowed for the 
developments in the Trade. 

1A. The Commission should have firstly decided 
what was the vocation of a wall and ceiling fixer and 
then considered whether such a worker was eligible 
for membership of the respective Unions, and erred 
in failing so to do. 

2. The Commission failed to give any or any 
sufficient weight to the separate development in 
Western Australia of the trade of Wall and Ceiling 
Fixing. On the evidence of the trade training in 
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Western Australia the Commission should have 
found that wall and ceiling fixing was a part of the 
work of a plasterer and not of a carpenter. 

3. The Commission failed to give any or any 
sufficient weight to the decision of the Commission 
in 1958 (38 WAIG 314). 

4. The Commission failed to give any or any 
sufficient weight to the decision of the Commission 
in 1965 (45 WAIG 166) in which the Commission 
found that fibrous plaster fixers had the right to 
"perform the work of attaching to beams 
aluminium strips which are rivetted to aluminium 
tee-bars which in turn support plaster tiles forming 
what in terms of construction parlance is 'a sus- 
pended ceiling' " and the inclusion in the 1964 
Plaster and Cement Workers Award (45 WAIG 166) 
of the definition of Fibrous Plaster Fixers as "an on 
site worker who fixes precast plaster products in 
walls and ceilings, or as required in buildings, 
including all necessary suspensions and fittings." 

5. On the evidence the Commission should have 
held that all materials used by Wall and Ceiling 
Fixers are "materials appertaining to the trade or 
calling of plasterers" and the Commission erred in 
reading down that phrase. 

6. The Commission should have found that 
persons employed in the Wall and Ceiling Fixing 
Industry to do any part of the work of Wall and 
Ceiling Fixers are not employed as carpenters and 
are not eligible for membership of the Respondent. 

7. Delete. 
8. If, which is denied, the Commission was 

correct in holding the traditional work of carpenters 
in the wall and ceiling fixing industry to be relevant, 
the Commission erred in failing to apply the same 
principle to plasterers. 

9. If, which is denied, the Commission was 
correct in finding that the Respondent is entitled to 
enrol persons employed on that part of the work of 
wall and ceiling fixing excluding all forms of wet 
plaster work, the Commission erred in failing to 
decide that the Appellant should represent such 
persons in their industrial interests to the exclusion 
of the Respondent. 

The appeal proceedings took up five days and we are 
indebted to Mr L.A. Jackson and Mr D.H. Schapper 
representing the respective parties, for the painstaking 
examination of the relevant principles and their 
application to a mass of facts much of which is of a 
technical nature. Their able submissions enabled us to 
consider and assess the issues involved and we regret that 
it is only possible to acknowledge the arguments in broad 
outline. According to Mr Jackson the first duty of the 
Commission was to decide what is a wall and ceiling 
fixer, it declined to do so, but examined instead the work 
which could be done by persons eligible for membership 
of the Appellant and the Respondent and then compared 
such work with the work which, when taken as a whole, 
constituted the work of wall and ceiling fixers. Mr 
Jackson argued that the proper course was to determine 
what work is done by a wall and ceiling fixer in 
accordance with the proper tests, namely by considering 
the substantial character of the work, by taking a 
comprehensive view and considering the purpose to be 
achieved by it. By those tests, he said, a wall and ceiling 
fixer does the work encompassed by a training course in 
wall and ceiling fixing which, as the evidence established, 
is a trade deriving from the trade of plastering. It 
follows, according to the argument, that a wall and 
ceiling fixer is a plasterer and not a carpenter and the 
declaration demonstrates a misconception of a calling or 
vocation. As a basis to this assertion it was said that the 
Commissioner accepted the importance of the evidence 
of many witnesses called by the Respondent, that 
carpenters fix and erect fibre plaster material such as 
plaster glass and gyprock and building panels and wall 
board, thus satisfying him on balance that all of that 
work forms part of the substantial work of carpenters 

and overlaps the work of wall and ceiling fixers. The 
fundamental error in that proposition, according to the 
argument of the Appellant, is to suggest that a carpenter 
when employed as a wall and ceiling fixer remains a 
carpenter. As asserted in the sixth ground of appeal the 
Commission should have found that persons employed 
in the wall and ceiling fixing industry to do any part of 
the work of wall and ceiling fixers are not employed as 
carpenters at all and are not eligible for membership of 
the Respondent organisation. 

Mr Schapper, on behalf of the Respondent took an 
entirely different view. He argued that the question is not 
whether wall and ceiling fixing is part of plastering but 
whether wall and ceiling fixers are eligible for member- 
ship of the Appellant organisation and that question is to 
be determined by ascertaining the true meaning of the 
Appellant's eligibility rule. On this point it was argued 
that a reading of the Appellant's eligibility rule shows 
that wall and ceiling fixers are not eligible for member- 
ship since that vocation is not referred to in the rule and 
indeed the trade of wall and ceiling fixing is a trade 
separate from both plastering and carpentry. 

In our view the Commission had to be satisfied that the 
Appellant possessed the constitution capacity to enrol as 
its members persons employed as wall and ceiling fixers 
and accordingly to represent the industrial interests of 
the employees about whom the parties are in dispute. 
That was the central question, to ascertain the 
Appellant's proper coverage and field of operation (see 
R v. Williams ex parte BLF 43 ALR 649 at 653). This is 
achieved by ascertaining the criteria for membership as 
expressed by the registered rules and finding whether 
persons engaged as wall and ceiling fixers satisfy the 
criteria (see TWU and Hamersley Iron Pty Ltd and AWU 
53 WAIG 1103 per Burt, Wickham and Wallace J.J. at 
1104):— 

The question being as to the eligibility of certain 
workers to join each Union or, as it is sometimes 
put, as to the constitutional coverage of each Union, 
the answers to them must be found by ascertaining 
the criteria for membership of each Union as 
expressed by the registered rules of each Union, this 
being a matter of construction and a question of law 
and then by finding whether the disputed classifica- 
tions satisfy the criteria, this being a question of 
fact. 

A similar course was followed by the Full Court of the 
Federal Court of Australia in Co-Operative Bulk 
Handling Ltd v. The Australian Workers' Union, West 
Australian Branch Industrial Union of Workers and 
Waterside Workers Federation of Australia (1980) 32 
ALR 541 where at 544 it was said:— 

In the present appeal the first question which 
arises is, what are the conditions of eligibility for 
membership of the Federation? The second 
question is whether the person specified in the 
application made by CBH are included in the group 
or class specified by the conditions of eligibility for 
membership of the Federation? 

The Court also recognised in that case the desirability 
of giving a wide connotation to the words used in a 
condition of eligibility rule. At 549 it said:— 

If there is, as appears clearly inevitable, a continuing 
change in the manner in which work is done, we see no 
reason why the new forms of work should not come 
within words used in a condition of eligibility rule if those 
words are capable of bearing the appropriate current 
meaning. Ample scope exists in the Act for action by 
either the Commission or some other body to correct any 
injustice which may arise therefrom. In the present case 
we are concerned with eligibility to become members, not 
with industrial disputes that might follow. 

(The emphasis is ours) 
In re Williams ex parte BLF {Supra) the High Court in 

the following passage endorsed the relevance of usage in 
relation to construction of eligibility provisions:— 

In so construing them, however, it is permissible 
to pay regard to any common understanding among 
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people concerned with the relevant industries and 
particularly with industrial matters of the ordinary 
application of the words used and to take account of 
evidence of that common understanding furnished 
by the previous use of the words in the relevant 
organisation's rules and in statutory provisions, 
decisions, determinations, awards, reports and 
other papers concerned with the relevant industry or 
industries [see, e.g. Rex v. Hickman; ex parte Fox 
and Clinton (1945), 70 CLR 598 at 613; R. v. Aird; 
exparte Australian Workers' Union (Supra) at 659]. 

Subject to what is contained in the foregoing 
authorities, the rules to be applied in construing the rules 
of an organisation are well known and often repeated. 
They are the same rules as apply in the interpretation of 
statutes, deeds or other documents, except that, as with 
awards or industrial agreements, there should not be a 
too literal adherence to the strict technical meaning of 
words. What is required is a broad construction in search 
of a meaning which is consistent with the intention of the 
draftsmen. In reading a constitution rule the words 
should be given a wide meaning and interpreted 
according to their ordinary or popular denotation rather 
than by reference to some narrow or formal construc- 
tion: R. v. Cohen ex parte Motor Accidents Insurance 
Board (1979) 141 CLR 577 at 582. Notwithstanding this 
generosity of approach the meaning of words remains a 
legal question to be determined by the application of the 
ordinary rules which govern the construction of written 
documents: R. v. Aird; ex parte Australian Workers' 
Union (1973) 129 CLR 654 at 659. 

The rule relating to eligibility for membership of the 
Appellant organisation is set out below in a form which 
we hope may facilitate understanding and consideration 
of its meaning in accordance with the above principles. 
The rule is comprised of the constitution rules of each of 
two constituent organisations which represented 
Operative Plasterers, who were engaged in the applica- 
tion of plaster or cement manually or by mechanical 
means, and fibrous plasterers who, for the most part, 
were engaged in the manufacture and fixing of plaster 
and fibrous plaster goods and cement. In 1964 the 
organisations amalgamated to form the Appellant 
organisation. 

Rule 3 — Constitution provides:— 
The Union may admit to membership an 

unlimited number of persons employed or usually 
employed as 

(a) Plasterers — The work of a plasterer shall 
mean and be deemed to be, all internal and 
external plastering, and cementing, 
including rendering with all forms of 
plaster, asbestos fibre, finishing all kinds 
of plaster and plastic acoustic work, water- 
proofing work in cement, plaster or patent 
materials, by manual or mechanical 
means, including wood lathing and metal 
lathing, or any similar substitute that may 
be used as a ground for plaster work, such 
as sackett board; the fixing of plain and 
ornamental tiles on walls and floors; the 
fixing of fibrous plaster or any other kind 
of plaster required to be finished off with 
plastered joints; the top dressing of all 
concrete work finished in cement also 
cement floors, walls and ceilings, rough 
cast; and fixing plaster, cement, or patent 
plaster ornaments; and in the use of any 
materials appertaining to the trade or 
calling of plasterers. 
Provided that . . . 

(b) Fibrous Plaster Workers — Persons 
engaged in — 

(i) Architectural modelling. 
(ii) The manufacture of architectural 

ornaments of plaster and fibrous 
plaster; 

(hi) The manufacture of fibrous plaster 
goods; 

(iv) The fixing of manufactured plaster 
goods and fibrous plaster columns 
and acoustic tiles and the fixing of 
fibrous plaster on the walls and/or 
ceilings or buildings; 

(v) The preparation of designs and 
groundwork and the making of 
models and/or moulds whether of 
gelatine, plaster, wax, rubber or 
cement subject to the making of 
such models and/or moulds being 
incidental to the fibrous plaster 
industry. 

(vi) Any phase or phases of items (i) to 
(v) inclusive. 

(c) Manufactured Cement Goods Workers — 
Persons engaged in — 

(i) ... 
(ii) . . . 
(iii) . . . 
(iv) . . . 
(v) ... 

(d) Plaster Mill Workers — Persons engaged 
in the manufacture of Plaster of Paris. 

(e) ... 
(f) . . . 

The issue being the right of the Appellant to enrol wall 
and ceiling fixers, it was necessary for the Commission to 
decide what are plasterers and what are fibrous plaster 
workers, according to the words used in the above 
constitution rule? The Commission explicity went about 
seeking the answer to these questions by reference to 
"the facts disclosed by the record as well as the evidence 
of the witnesses, more especially — those witnesses who 
spoke about plaster work developments occurring before 
1964". That was not a correct approach, in the view of 
the Respondent, because the eligiblity rule was worded in 
clear language and it was not necessary to resort to 
extrinsic aids to clarify the meaning and was therefore 
not permissible, nevertheless the Respondent submitted 
that the material to which reference was made confirmed 
the correctness of the declaration. The Commission 
expressly recognised that there was a requirement to 
construe objectively the eligibility provisions and that 
there were limitations to a wide and generous approach. 
Whether it was strictly permissible, we think it was useful 
to take account of the history of the Appellant's 
predecessors, each constituent Union, to the extent that 
the history of material events might assist in under- 
standing the intentions of those who framed the rules 
which subsequently became the constitution of the 
amalgamated organisation. The Commission considered 
the registration files, awards dealing with definitions and 
the division of work, the development of plaster and 
fibrous plaster work. There is a good deal of support for 
such an approach and for the proposition that an 
expression in the eligibility rules of a Union is intended to 
have a wide meaning. We refer to R.V. Cohen ex parte 
Motor Accidents Insurance Board (1979) 27 ALR 263 
and re Isaac and Others ex parte Argyle Diamond Mines 
Pty Ltd 62 ALR 385 particularly at 391 where Gibbs C. J. 
acknowledged this and added:— 

. . . and is intended to cover any industries or 
callings which may in future fairly come within the 
descriptions which it contains, even if those 
industries or callings were unknown when the rules 
were drafted. 

Commissioner Salmon began his enquiry with an 
assumption that, given the circumstances leading to the 
Appellant's amalgamation, its constitution rule was not 
loosely framed but probably designed to express, what he 
referred to as, the outer limit of the right of enrolment. A 
generous approach was seen to be less necessary because 
there had been a constitution alteration in 1949 and 
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amalgamation in 1964, wherein the rule was likely to be 
the subject of careful scrutiny therefore the terms used 
should be taken as a reliable expression of the intention 
of the framers. In fact, as appears from the lengthy 
judgment, he conducted a sedulous enquiry into events 
which in the result indicated something of a common 
understanding of plastering work. For example, it was 
defined according to an award of the Court of 
Arbitration in 1929 (10 WAIG 315) in terms which are 
substantially those used in the original constitution of the 
Society of Operative Plasterers. The similarity between 
the 1929 award definition and that contained in the 
modern Building Trades Awards (57 WAIG 1203 and 65 
WAIG 1490) was also observed. The Commission 
derived from the early proceedings a number of con- 
clusions relevant to the matter of eligibility, for example 
that fibrous plaster sheets were fixed on stud walls and 
ceiling joists erected by carpenters and that the on-site 
work of plasterers was limited to the products that they 
manufactured in a plaster modelling works. In relation to 
the work of fibrous plaster workers it was noted that in 
1949 the constitution rule of the Fibrous Plasterers 
Union was recast in terms which are repeated in rule 3 (b) 
above, except that the terms of subrule (e) "any phase or 
phases of items (a) to (d)" were later added and they 
emulate what was contained in the Fibrous Plasterers 
Award in 1964 (65 WAIG 166). When that award issued 
the amalgamation of the constituent organisations had 
occurred and the Appellant was a party to the award. In 
issuing that award Flanagan C., in view of past practice, 
and the express terms of subrules (iv) and (vi) of rule 3 
(b), recognised the right of a fibrous plaster fixer to 
perform the work of attaching to beams aluminium strips 
which are rivetted to aluminium tee-bars which in turn 
support plastic tiles forming a suspended ceiling. He also 
alluded to earlier findings which had recognised the right 
of fibrous plaster workers to fix and finish plaster panels 
to the exclusion of carpenters and others. This was a 
development of some significance, whether or not it 
involved a generous construction of the existing rule. It 
was really the only significant development up to the time 
of amalgamation and that construction was endorsed, 
and we think correctly, in a limited way in that the 
declaration in paragraph 2 has recognised that the 
Appellant has a right of coverage in regard to persons 
employed on the work of wall and ceiling fixers in metal 
for suspended ceilings though only where the ceiling is to 
be formed by acoustic tiles and not otherwise. It is not 
for thise Bench to interfere with the construction to 
which the declaration gives effect unless convinced that it 
was wrong, on the contrary we agree with the Commis- 
sion that the words "any phase or phases of items (i) to 
(v) inclusive" are more apt to refer to the fixing of plaster 
and fibrous plaster goods and acoustic tiles than to work 
in metal, including the erection of metal stud frames. We 
also agree with the Commission that fibrous plaster must 
be taken to include plaster glass and gyprock which have 
come more recently upon the scene. 

The Commission rejected a number of submissions 
which were advanced by the Appellant, namely that on a 
proper construction of rule 3 (a) "the fixing of fibrous 
plaster or any other kind of plaster required to be 
finished off with plastered joints" should be regarded as 
including the erection of metal stud walls and metal work 
for suspended ceilings as integral parts of plaster fixing. 
The reasons for rejecting that proposition are sound, 
fibreglass sheets though stiff material, had from the 
beginning to be fixed onto stud walls and ceiling joists 
and carpenters were from earliest times involved in 
erecting these structures (indeed they were involved in 
more than that). Fibrous plasterers, on the other hand, 
were limited to fixing the products which they manu- 
factured in plaster modelling works. It is unsound to 
regard the provision of stud walls as part of the process 
of lathing and therefore part of the plasterers' work 
because by 1964 lathing was obsolete but stud walls 
continue to be the basis for fixing fibrous plaster 
substitutes. At that stage metal stud walls had not arrived 
and could not have been anticipated by the framers of the 

rule. What has been said about metal work for suspended 
ceilings in respect of rule 3 (b) (iv) and (vi) is sufficient to 
preclude any such metal work which may have come by 
common understanding to be part of the work of a 
fibrous plasterer becoming part of the work of the 
separate vocation of plasterer. 

The Commission also rejected a submission by the 
Appellant that the concluding words of rule 3 (a) "and in 
the use of any materials appertaining to the trade or 
calling of plasterers" can be extended to cover the 
erection of steel walls and suspended metal ceilings". We 
agree that the expression should be read as referring to 
those materials which are related to the work of 
plasterers in the ordinary sense of that term as it 
appeared in the rule in 1964 and the expression so read 
provides no support for the Appellant's submission. 

The Appellant advanced much evidence of technologi- 
cal change, the end purpose of which was to demonstrate 
that all the work performed by wall and ceiling fixers is 
work to be done by plasterers and that those performing 
the work of wall and ceiling fixers are within its eligibility 
rule. The following passage from a publication by Mr 
N.E. Davis, who was a Senior Lecturer, Trades, with 
Technical and Further Education, serves to introduce the 
association between the plastering trade and wall and 
ceiling fixing. At page 19.1 of his publication' 'Plastering 
and Associated Trades" Mr Davis writes:— 

Previously known as the fibrous industry, wall 
and ceiling fixing, like the tiling profession, has 
stemmed from the plastering trade. Specialisation in 
the area of fixing fibrous plaster sheets has increased 
since the post-war period (1945). The term "fibrous 
plaster" refers to the precast sheets manufactured 
from plaster and a reinforcement of either sisal, 
coconut fibre, hessian or a combination mixture. 
Plaster sheets were produced for many years prior to 
the 1939 war, but grew considerably during the 
housing and building boom which followed this 
period. Great changes have occurred in the trade 
over the past 25 years, with the improvement of 
materials, new casting methods, and a variety of 
additional products and modified fixing techniques. 
The influx of new materials and changes in the 
method of working has influenced the name of the 
trade which is now referred to as wall and ceiling 
fixing. Two instances of progress are: 
production of fibrous plaster using fibreglass 
strands in place of sisal, the ultimate form assuming 
the name of Plasterglass — reinforced Lining 
Board. 
introduction into Western Australia of another 
lining board with the trade name of "Gyprock". 

To overcome problems of definition, the trade, in 
1978, adopted a change in name to the "Wall and 
Ceiling Fixing Industry". "Plasterboard" was used 
as a general term for fibrous sheets, but now extends 
to "gyprock" which is a paper-faced or sandwich 
board, dry wall lining material. The old term, 
fibrous plaster, now relates to "plaster glass" 
sheeting. Wall and ceiling fixing refers specifically 
to the fixing of pre-cast internal lining boards, both 
plain and fancy, and other associated products 
including vents, cornices, acoustic tiles and panels, 
scotia, centre pieces and other castings as specified. 
Also included are suspended ceilings. Two other 
sections of the industry are required to manufacture 
these products; (a) the modeller and (b) the caster. 

Evidence of development of a trade of wall and ceiling 
fixing shows a logical connection with the trade of 
plastering but fails to provide a sound basis for con- 
cluding that wall and ceiling fixers and plasterers, or 
fibrous plasters, as defined in rule 3 — Constitution, are 
employed in one and the same vocation. Not only are 
wall and ceiling fixers not within the express words of the 
rule but are engaged in erecting metal stud walls and 
suspended ceilings which are integral parts of wall and 
ceiling fixing. Such functions are not a development of 
plastering or new forms of work contemplated by the 
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rule. In our view it is not work which comes within the 
plain construction of the rule, unless the expression "and 
in the case of any materials appertaining to the trade or 
calling of plasterers", in subrule (a) be taken to include 
the materials providing uprights on the walls and the 
joists on a ceiling as part of "wood lathing or metal 
lathing — that may be used as a ground for plaster 
work". In our view that is a reference to the use of wood 
or metal commonly used to strengthen plaster in earlier 
times. This is dealt with by Mr Davis in his book at 
chapter 15 and he describes laths being fixed to stud walls 
and ceiling joists erected separately from the work of the 
plasterer as described in the rule. Similarly the erection of 
stud walls and ceilings does not fall comfortably within 
the expression "any phase or phases" of items (i) to (v) 
inclusive in subrule (b) particularly as metal stud walls 
and ceilings were not contemplated when the provision 
was drawn. It should be added that the erection of steel 
stud wall frames and suspended ceilings is included in the 
trade training and traditional work of carpenters. 
Technological changes, new skills and changed 
responsibilities have tended to extend the distance 
between those employed as wall and ceiling fixers and 
operative plasterers and fibrous plasterers as such whose 
vocations are adequately described by the words used in 
the constitution rule according to the common under- 
standing of those words. It is not possible to read those 
words as extending to all the work performed by wall and 
ceiling fixers but they are appropriate to cover those 
functions of a plasterer and fibrous plaster worker 
identified in the declaration. Indeed, as shown in the 
Commission's reasons, the diversity of techniques and 
materials dictate that building projects are possible in 
which walls and ceilings may be erected without plaster 
or plaster substitutes at all. It would not be a generous 
construction but a wrong construction to treat the 
Appellant as being entitled to enrol persons who might be 
required to work on wall and ceiling work in which 
plaster will never be used. We think that according to 
what is envisaged by the constitution rule, plaster work is 
incidental to wall and ceiling work and not to the purpose 
of it and we think it is appropriate to recall that the 
question for determination was not whether wall and 
ceiling fixing is part of plastering but whether wall and 
ceiling fixers are eligible for membership of the 
Appellant and that question depends upon the proper 
construction of the Appellant's eligibility rule. 

There was a hope expressed in 1958 that carpenters 
would forego much of the work they were then doing in 
the field of wall and ceiling construction (see 38 WAIG 
314). This hope was not fulfilled and there is abundant 
evidence that those who are qualified as carpenters, as 
well as those who are qualified as plasterers and fibrous 
plasterers, have for some years been engaged on the work 
of wall and ceiling fixing. That work is taught in its 
entirety in the trade course of wall and ceiling fixing, 
nevertheless it embraces the erection and fixing of steel 
stud frames and the setting out, erection and fixing of 
suspended ceilings, each of which task is capable of 
inclusion within the work ordinarily performed by a 
carpenter as defined and many tradesmen carpenters 
testified as to their engagement on such work. It appears 
to us that the trade of wall and ceiling fixing is a 
composite trade in which various tasks are carried out, as 
they always were, by those who are qualified to do the 
work of a plasterer or fibrous plasterer or that of a 
carpenter. It is equally valid to say as the Respondent 
does that the trade of wall and ceiling fixing is a trade 
separate from the trades of plastering and carpentry, a 
wall and ceiling fixer is neither a plasterer nor a 
carpenter, a wall and ceiling fixer is a wall and ceiling 
fixer and while the vocation of wall and ceiling fixer is 
not referred to in the Appellant's eligibility rule and the 
words of that rule are not capable of referring to the 
tasks, they are tasks which have always been within the 
province of the carpenter. 

In our view the Commission's declaration constitutes 
an accurate reflection of the limited areas from which the 
Appellant can legitimately draw members in that it 

accords with findings which were open and properly 
made, namely, that rule 3 in subrule (a) does not include 
the erection of metal stud walls or the installation of 
metal work in connection with suspended ceilings; that in 
subrule (b) it does not include the erection of metal stud 
walls or the installation of metal work in connection with 
suspended ceilings, other than the inclusion of acoustic 
tiles. Furthermore, that fibrous plaster does include 
plaster glass, gyprock, hardiflex and other wall paneling 
and materials where a wet plaster finish is required. 

The Commission declined the Appellant's further 
claim for a declaration that it is entitled to represent in 
their industrial interests persons employed or usually 
employed as wall and ceiling fixers to the exclusion of the 
Respondent. That it did not see fit to make a declaration 
having that effect was an exercise of discretionary 
judgment which should be left undisturbed unless it be 
shown that it is wrong in some fundamental respect. We 
do not think it is and we do not consider that the 
Commission has erred in the ascertainment of the facts 
or the application of appropriate principle but rather, by 
the declaration, it has formally recognised legitimate 
areas of coverage as between the Appellant and 
Respondent. We propose that the appeal be dismissed. 

Order accordingly. 

Appearances: 
Mr L.A. Jackson (of Counsel) and with him Mr A.L. 

Drake-Brockman (of Counsel) for the Appellant. 
Mr D.H. Schapper (of Counsel) for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49. 

The Operative Plasterers and Plaster Workers 
Federation of Australia (Industrial Union of Workers) 

Western Australian Branch 
and 

Building Workers Industrial Union of Australia, 
Western Australian Branch. 

No. 373 of 1987. 

Building Trades Building Industry 
Employees 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.J. Martin, 
and Commissioner S.A. Kennedy. 

12th day of November 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 17th, 18th, 19th, 20th and 21st days of 
August 1987 and having heard Mr L.A. Jackson (of 
Counsel) and with him Mr A.L. Drake-Brockman (of 
Counsel) on behalf of the appellant and Mr D.H. 
Schapper (of Counsel) on behalf of the respondent and 
the Full Bench having reserved judgment on the matter 
and judgment being delivered on the 12th day of 
November 1987 wherein the Full Bench unanimously 
dismissed the appeal and gave reasons therefor, it is this 
day, the 12th day of November 1987 ordered that the 
appeal be dismissed. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 
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Government School Teachers Tribunal. 

The State School Teachers Union of WA (Inc) 
and 

The Honourable Minister for Education. 
No. 1014 of 1987. 

GOVERNMENT SCHOOL TEACHERS' 
(EDUCATION DEPARTMENT) LOCALITY 

ALLOWANCES AWARD 1984. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

12th day of October 1987. 

Appeal — Commission constituted by the Government 
School Teachers Tribunal — Interpretation — 
Wages — Locality allowance — Part-time/full-time 
— Method of payment — Appeal upheld. 

Reasons for Decision, 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This appeal to the Full Bench of the 
Industrial Relations Commission from a decision of the 
Government School Teachers Tribunal arises pursuant 
to the powers contained in section SOB of the Industrial 
Relations Act 1979. The Appellant is the State School 
Teachers Union of WA (Incorporated) and the 
Respondent is the Honourable Minister for Education. 
The subject of the appeal is a declaration pursuant to 
section 46 (1) (a) of the Act by which the Tribunal, by 
majority, found that the Government School Teachers 
(Education Department) Locality Allowances Award 
1984 does apply to part-time teachers and that the 
allowances prescribed therein are to be applied to such 
teachers on a proportional basis according to the ratio 
which the hours worked each week by those teachers 
bears to the hours worked each week by full-time 
teachers. 

The purpose of the said award is to provide allowances 
for the conditions experienced by teachers living and 
working in country and remote areas, and for all relevant 
purposes, a teacher is any person engaged in teaching (see 
section 73A of the Act) and includes a part-time teacher. 
Remembering that a proper approach to the construction 
of awards is to consider its terms as a whole, it is 
sufficient to set out in these reasons the following clauses 
which are directly material to the interpretation which 
was requested:— 

3.—Scope. 
This award shall apply to all Government School 

Teachers employed under the provisions of the 
Industrial Relations Act who are employed in 
localities within the State of Western Australia 
covered by the provisions hereof. 

4.—Definitions. 
"Teachers" means teacher as defined in the 

Government School Teachers Arbitration and 
Appeal Act 1979 . . . 

5.—Locality Allowances. 
(1) All teachers employed in localities covered by 

this award shall be paid the locality allowance at half 
the rate contained within the schedule hereto 
excepting that: . . . 

The principles applied in interpreting awards in this 
jurisdiction are well settled as indicated by the Western 
Australian Industrial Appeal Court in Norwest Beef 

Industries Limited and Derby Meat Processing Co Ltd v. 
West Australian Branch, Meat Industry Employees' 
Union 64 WAIG 2124, and more recently in Robe River 
Iron Associates and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia and Others 67 
WAIG 1097. Essentially the principles provide that it is 
necessary to read the document as a whole and determine 
whether the words used are capable, in their ordinary 
sense, of having unambiguous meaning. If that question 
is answered in the affirmative then further consideration 
of the expressed or supposed intention of the award 
making body does not fall to be considered. 

When the said award is read as a whole there is nothing 
to be found which would distinguish between full-time 
teachers and part-time teachers. It seems plain to us that 
the intention expressed in Clause 5 is that the payment of 
the locality allowance as provided should apply to all 
teachers and the words "all teachers employed in 
localities covered by this award" are not words which are 
in their ordinary meaning capable of more than one 
meaning nor may they have a broader or narrower 
meaning but rather have a plain and unambiguous 
meaning. In our respectful opinion the minority 
judgment of the Tribunal correctly expressed the view 
that as the award "specifies all teachers", then unless 
there is specific reference to other categories e.g. part- 
time teachers and their specific conditions, the award 
provisions should apply equally to all teachers. 

According to the settled principles it is not permissible 
to look to the expressed or supposed intention of the 
award making body. Again, we agree with the minority 
view that, if the interpretation of the award requires 
prior knowledge of custom and practice, that is, the use 
of extrinsic aids, then it runs contrary to the decision of 
the Western Australian Industrial Appeal Court in the 
Norwest Beef Industries Case (Supra). 

The Government School Teachers Tribunal, as 
appears from the written judgment of the learned 
Chairman, adopted the appropriate principles and 
referred to a passage from the judgment of the learned 
President of the Industrial Appeal Court in the Robe 
River Case (Supra), at page 1098. 

If the terms are clear and unambiguous it is not 
permissible to look to extrinsic material to qualify 
the meaning of the particular provision being con- 
sidered. Therefore, when the issue is which of two or 
more possible meanings is to be given to a con- 
tractual provision it is not permissible to look at 
actual intentions, aspirations, or expectations of the 
parties before or at the time of the contract, except 
in so far as they are expressed in the contract but to 
look at only the objective framework of facts within 
which the contract came into existence, and to the 
parties presumed intentions in that setting. 

The Tribunal however took a radically different view 
of the provisions of the award from that which we have 
expressed, and the course which led the Tribunal to an 
interpretation of the award which is disputed in this 
appeal may be summarised from the Chairman's reasons 
in the following way. It was decided to assume that an 
ambiguity existed because it was perceived that there was 
a bona fide difference between the parties, that is the 
Appellant and Respondent, as to the method of applying 
the award to part-time teachers. In doing this the 
Tribunal could discover whether the application of 
extrinsic aids could assist in achieving a true inter- 
pretation. The learned Chairman considered that the 
equitable provisions of section 26 of the Act required 
that the Tribunal follow the course proposed which 
would permit an interpretation which could be seen as 
industrially fair and avoid attributing a meaning to the 
award provisions which the Chairman saw as producing 
an absurd result. 

It seems to us that the recognised rules of construction 
are unaffected by the manner in which jurisdiction is to 
be exercised within the Commission and the Act provides 
a ready facility to vary an award where appropriate. 
Allowing evidence to be adduced and other material 
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presented, enabled the Tribunal to resort to extrinsic aids 
which led to what the learned Chairman described in the 
following way:— 

A consideration of the practice of the applicant 
prior to the issuance of the first Locality Allowance 
Award 1981, the agreement by the parties during the 
proceedings leading to the issuance of that award to 
continue that practice, and the continuation of that 
practice since that time to date leads me to the 
equitable conclusion that there is a well settled inter- 
pretation of the award in respect of the method of its 
application to part-time teachers. 

In the view of the learned Chairman the evidence 
adduced clearly established a custom or usage which was 
sufficient to justify the implication of a term which, in 
some way, permitted the award to be read as applying to 
part-time teachers so that such teachers are entitled to a 
pro rata proportion of the appropriate allowance. 

We find, for the reasons we have described, that the 
Tribunal erred in finding that Clause 5 of the said award 
was ambiguous, or in assuming for other purposes that 
there was an ambiguity. It necessarily follows that the 
Tribunal erred in using extrinsic aids to interpret the said 
award. This is sufficient to uphold the appeal but we wish 
to say further that, despite the valiant efforts of Mr 
Overman, who appeared for the Respondent, to 
persuade us otherwise, we think the implication of a term 
into the award on the basis of a custom that part-time 
teachers are not entitled to the appropriate allowances 
under the said award, must be contrary to the express 
terms which refer to "all teachers". The implication of 
such a term would not be permissible [Constan Industries 
of Australia Pty Ltd v. Winterthur Insurance (Australia) 
Ltd 1986 (60 ALJR 294 at 296)]. 

For the foregoing reasons we would uphold the appeal 
and we consider that the proper course is to determine 
the appeal by order which would quash the decision of 
the Government School Teachers Tribunal and provide 
in lieu thereof that Clause 5 of the Government School 
Teachers (Education Department) Locality Allowance 
Award 1984 according to its true interpretation provides 
that part-time teachers are entitled to payment of the 
appropriate allowance pursuant to the said award at the 
same rate payable to full-time teachers. 

Order accordingly. 

Appearances: 
Mr G. Droppert (of Counsel) for the Appellant. 
Mr G.M. Overman (of Counsel) for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 — appeal against the decision of the 

Commission constituted by the 
Government School Teachers Tribunal. 

The State School Teachers Union of WA (Inc) 
and 

The Honourable Minister for Education. 
No. 1014 of 1987. 

GOVERNMENT SCHOOL TEACHERS' 
(EDUCATION DEPARTMENT) LOCALITY 

ALLOWANCES AWARD 1984. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner O.K. Salmon, 
and Commissioner S.A. Kennedy. 

12th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 24th day of September 1987 and 
having heard Mr G. Droppert (of Counsel) on behalf of 
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the State School Teachers Union of WA (Inc) and Mr 
G.M. Overman (of Counsel) on behalf of the 
Honourable Minister for Education and the Full Bench 
having reserved judgment on the matter and judgment 
being delivered on the 12th day of October 1987 wherein 
the Full Bench unanimously found that the appeal 
should be upheld and gave reasons therefor, it is this day, 
the 12th day of October 1987, ordered that:— 

1. The appeal be upheld; 
2. The decision of the Government School 

Teachers Tribunal given on the 4th day of August 
1987 in matter No. T2 of 1987 be quashed; and 

3. According to its true interpretation Clause 5 of 
the Government School Teachers' (Education 
Department) Locality Allowance Award 1984 
provides that part-time teachers are entitled to 
payment of the appropriate allowance pursuant to 
the said award at the same rate payable to full-time 
teachers. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

FULL BENCH — 
Matters referred under 

section 27 — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 (1) (u). 

John Holland Constructions and 
Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch and 

the Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch. 

Nos. C621 and C650 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Chief Commissioner B.J. Collier, 
and Commissioner O.K. Salmon. 

21st day of October 1987. 

Question of Law — certified legal practitioner within 
meaning of Industrial Relations Act? — depends on 
construction of terms of definition — certificate 
current until next year — renunciation of certificate 
contradicts express terms of definition — Annual 
Practice Certificate cannot be revoked — still a 
Legal Practitioner for purposes of Industrial 
Relations Act. 

Reasons for Decision. 
THE PRESIDENT: This is the unanimous decision of 
the Full Bench. A question of law arose in the above 
matters and was referred to the Full Bench for hearing 
and determination pursuant to the powers contained in 
section 27 (1) (u) of the Industrial Relations Act 1979 (the 
Act). The question is:— 

Is D.H. Schapper a Legal Practitioner pursuant 
to the definition of "Legal Practitioner" contained 
in section 7 of the Industrial Relations Act 1979? 

The underlying facts are simple, in conferences 
relating to each of the matters objection was taken, on 
behalf of opposing Unions, to the appearance of Mr 
Schapper as Agent for the Construction, Mining and 
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Energy Workers' Union of Australia — Western 
Australian Branch. The basis of objection was that he is a 
Legal Practitioner within the meaning of the Act. Mr 
Schapper was admitted as a Practitioner on 27 December 
1978, he was issued with an Annual Practice Certificate 
by the Barristers Board on 1 July 1987. This was done 
pursuant to the rule making power contained in section 6 
of the Legal Practitioners Act 1893, and in particular 
subsection (1) (h) thereof, and rule 61 of the Barristers 
Board Rules made thereunder. Rule 61 provides:— 

On application being made in Form U of the 
Schedule by any practitioner and payment by him of 
the prescribed fee the Board shall issue to him an 
annual practice certificate in Form V of the 
Schedule which shall be current until 30 June next 
following the date of issue. 

Form V certifies in terms that the person described 
therein is a Certified Practitioner of the Supreme Court 
of Western Australia from the date hereof until 30 June 
19 , and in the case of Mr Schapper that date is 30 June 
1988. 

In August, in anticipation of objections to his 
appearing on behalf of the Union by which he is now 
employed, Mr Schapper cut up his Annual Practice 
Certificate and returned it to the Barristers Board in 
pieces. By that means he intended to demonstrate that it 
could no longer be considered that he came within the 
definition of a Legal Practitioner within the meaning of 
the Act. 

For the purposes of the Act:— 
"legal practitioner" means a person who is, or is 

deemed to be, a certificated practitioner under and 
for the purposes of the Legal Practitioners Act 1893; 
(see section 7). 

The Legal Practitioners Act 1893 contains the 
definition of "practitioner", which is not presently 
relevant and section 3 thereof also refers to:— 

"certificated practitioner" means a practitioner 
who is the holder of a valid and current practice 
certificate in respect of which he has paid the 
prescribed annual fee; 

The reference in the definition of "legal practitioner" 
in the Act to a person who is "deemed to be a certificated 
practitioner under and for the purposes of the Legal 
Practitioners Act 1893", appears to be a reference only 
to practitioners referred to in section 62A of the Legal 
Practitioners Act 1893, being those employed by the 
Crown and deemed to be certificated practitioners, the 
deeming provision has no relevance for present purposes. 

Mr D.R. Williams QC appeared for what might be 
called, the objecting Unions, and Mr R. LeMiere (of 
Counsel) appeared for the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch and put the case, as it were, on behalf 
of Mr Schapper. 

It is a narrow question but one which has not 
previously arisen for determination. Ultimately the 
answer depends upon the construction to be placed upon 
the terms of the definition "certificated practitioner" for 
the purposes of the Legal Practitioners Act. We were 
referred by Mr Williams to the relevant provisions in the 
Legal Practitioners Act 1893 and the rules made 
pursuant to it, in particular rule 61. We also considered 
rules 62 and 63 which provide for the keeping of a 
register, recording the particulars and changes thereto 
furnished in respect of an application for an Annual 
Practice Certificate. It was noted however that they 
contain no provision which has any effect upon the 
validity or currency of an Annual Practice Certificate, 
and as was pointed out, rule 61 expressly provides that an 
Annual Practice Certificate in Form V of the Schedule 
shall be current until 30 June next following the date of 
issue. That express provision, it was submitted, precludes 
the implication of a power which would contradict it, 
such as implying that there is a power on the part of the 
Board to revoke a Practice Certificate or implying a 
power on the part of the holder of the Practice 

Certificate to surrender it prior to its expiry, on the basis 
that a power to apply for a Practice Certificate implies a 
power to renounce it. Mr Williams succeeded in showing 
that there was no provision in the Act or the rules which 
would enable a practitioner to revoke or surrender his 
Annual Practice Certificate during the time that it 
remains valid and current. 

Mr LeMiere first submitted that the words of the 
definition according to their natural and ordinary 
meaning indicate that the state of being a certificated 
practitioner depends upon holding an Annual Practice 
Certificate in the sense of being in possession of it. The 
fallacy of this argument is easily demonstrated if one 
considers the case of inadvertent loss or destruction of a 
practice certificate. Surely it cannot be thought that the 
mere happening of such an event would of itself whether 
temporarily or permanently be sufficient to deprive a 
person of the status of a certificated practitioner. 

Mr LeMiere was on much stronger grounds, in our 
view, when he referred to the collateral right of a person 
to renounce where he was the beneficiary of a privilege. 
In accordance with any reasonable standard of fairness it 
would seen that a person wishing to do so is entitled to 
renounce the right to practice as a Lawyer and indeed Mr 
Schapper has chosen to do just that. The question 
remains however has his attempt to renounce his practice 
of the law affected his status as a certificated practitioner 
as defined. That must depend upon the construction of 
the terms of that definition, and as Mr Williams 
anticipated in his submissions that plainly refers to a 
current Annual Practice Certificate and, pursuant to rule 
61, it is required to be current until 30 June next 
following the date of issue. Furthermore if one sought to 
imply a term in the definition permitting renunciation at 
a time when the practitioner is still the holder of a valid 
and current practice certificate it would contradict the 
express terms of the definition and that is impermissible 
according to the settled rules. Moreover as a matter of 
construction it is not possible to look beyond the 
ordinary meaning of the words used unless there is a true 
ambiguity. It may be superfluous to repeat that the terms 
of the Annual Practice Certificate certify that the holder 
is a Certified Practitioner until 30 June following the 
date of its issue. 

We reach the conclusion that, while Mr D.H. 
Schapper was entitled to renounce his right to carry on 
practice, it appears that the provisions of law relating to a 
certificated practitioner which are contained in the Legal 
Practitioners Act 1893 and the rules made pursuant 
thereto contain no machinery provision or other means 
whereby he can revoke or surrender the Annual Practice 
Certificate which was duly issued to him and, so far as we 
are informed, is still valid and current. In our view he is 
still a Legal Practitioner for the purposes of the 
Industrial Relations Act 1979 and we would answer the 
question of law in the affirmative. 

Appearances: 
Mr D.R. Williams QC for the objecting Unions. 
Mr R. LeMiere (of Counsel) for the Construction, 

Mining and Energy Workers' Union of Australia — 
Western Australian Branch. 
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FULL BENCH — 

Unions — application for 
alteration of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers. 

No. 840 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.A. Negus. 

6th day of October 1987. 

Amendment of Union rules to bring State rules into line 
with Federal rules — all requirements complied with 
— amendments authorised. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: This is the unanimous decision of 
the Full Bench. This is an application brought by the 
Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers, seeking to alter 
the membership qualifications Rule 3, dealing with 
eligibility for membership so as to add the words "but 
engineers" to line 2 of the second paragraph, and to 
provide words "but shall not be entitled to be nominated 
for or hold office or cast a vote in connection with the 
affirs of the Guild during their apprenticeship or 
cadetship as the case may be" to lines 6, 7 and 8. The 
purpose and effect of these alterations to the member- 
ship qualifications rule is to bring it into line with the 
Federal body. It is a similar provision. 

The formal requirements of the Act and Regulations 
have, according to the report of the Deputy Registrar, 
been met. We are satisfied and propose to authorise that 
the Registrar alter the amendment in accordance with the 
application. 

Order accordingly. 

Appearances: 
Mr P.E. Frichot (of Counsel) appeared for the 

Applicant. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

Merchant Service Guild of Australia, Western 
Australian Branch, Union of Workers. 

No. 840 of 1987. 

BEFORE THE FULL BENCH. 
His Honour the President D.J. O'Dea, 

Commissioner G.L. Fielding, 
and Commissioner J.A. Negus. 

6th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before the 
Full Bench on the 6th day of October 1987 and having 
heard Mr P.E. Frichot on behalf of the Applicant, there 
being no party desiring to be heard in opposition thereto, 
and the Full Bench having considered and approved the 
application, it is this day, the 6th day of October 1987, 

ordered that the Registrar register an alteration to the 
rules of the Applicant Union in the terms of the 
following schedule. 

By the Full Bench. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

Schedule. 
Rule 3—Membership Qualifications: Delete the 

second paragraph of this rule and insert in lieu:— 
This Rule as to eligibility of Engineers shall 

include Engineers upon vessels owned by the 
Government, but Engineers who have become Ship- 
owners, Superintendents, or who are otherwise 
acting in the interest of employers, shall be strictly 
debarred from membership. Apprentices who are 
bound by indenture for sea service to a Shipowner 
or Master (other than Engineer Apprentices) and 
Cadets may be admitted to membership but shall 
not be entitled to be nominated for or hold office or 
cast a vote in connection with the affairs of the 
Guild during their apprenticeship or cadetship as the 
case may be. Together with any other persons 
employed in the industry of Shipping and Marine or 
not who have been or are hereafter elected as 
Officers of the Guild and admitted as members 
thereof. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Merchant Service 
Guild of Australia, Western Australian Branch, 
Union of Workers for alteration of registered rules 
including rule 3—Membership Qualifications. 

No. 840 of 1987. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

6th day of October 1987. 

Decision. 
HAVING been directed by the Full Bench, I have this 
day registered an alteration to rule 3—Membership 
Qualifications of the registered rules of the applicant 
organisation, in terms of the schedule to the order as 
given on the 6th day of October 1987. 

(Sgd.) R.C. LOVEGROVE, 
Acting Deputy Registrar. 
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FULL BENCH — 
Ceremonial Address — 

A SPECIAL SITTING OF THE FULL BENCH 
TO HEAR 

THE 
SPEECHES OF FAREWELL 

TO 
CHIEF COMMISSIONER MR B.J. COLLIER. 

Monday the 30th day of November 1987. 

Mr P.M. Dowding, Hon Minister for Labour and 
Productivity. 

Mr L.A. Jackson (of Counsel) appeared for the Law 
and Bar Profession. 

Mr C.H. Brown appeared for the Trades and Labor 
Council of Western Australia. 

Mr L.H. Pilgrim appeared for the Australian Mines 
and Metals Association. 

Mr K. Payne appeared for the Public Service Board. 
Mr C.D. Lambert appeared for the Confederation of 

Western Australian Industry. 
Ms B. Robins appeared for the Office of Industrial 

Relations. 
Mr A.J. Marks appeared for the Mining Union 

Association. 

PRESIDENT: Perhaps I could first say that the 
Commission recognises and records this first occasion on 
which the new Registrar, John Carrigg, has officiated 
and on behalf of the Commission I formally congratulate 
him on his appointment and welcome him to the 
Commission. 

This sitting of the Full Commission in the presence of 
such a large and representative gathering of persons from 
the industrial relations community, politics and the law 
and elsewhere marks an occasion of some regret, 
considerable regret, in that tomorrow 1 December brings 
to an end an era in which the robust personality and 
sound experience of Bruce Joseph Collier has influenced 
in a positive way the work of this Commission. 

Sixteen years ago he was appointed an Acting 
Commissioner and he took his place here and on the first 
occasion in which he sat in a Commission in Court 
Session he asserted his belief and I quote: 

Most of the problems which confront us in the 
industrial relations arena can be resolved by 
straightforward, down to earth talk over the 
negotiating table, even those which at first sight 
possibly appear to be completely insoluble and thus 
I truly believe that arbitration is really a last resort. 

I think it will be recognised that Bruce has assiduously 
followed and practised that conviction. He has tried at all 
times to do what is right and proper, to assist the parties 
to resolve their differences by agreement and that of 
course accords with the primary prescription that is 
enshrined in the Act. 

From time to time he mediated, conciliated, when even 
a second or a subsequent sight did not suggest or reveal 
any hint of consensual solution. Bruce Collier has always 
had clear standards and is widely respected for his 
forthright and determined approach. He is well 
experienced in the ways of men and women in all aspects 
of industry. He is good at finding the facts, grasping 
issues, he is possessed of a desire to achieve a fair result 
and has, and has always had, a distaste for technicality. 
He often boasted that his familiarity with the Act only 
went as far as the equity and good conscience provision. 
That was quite impressive in the days when it was section 
69 and less so now that it is section 26. 

The pleasure of his company as a colleague is enhanced 
by his sense of proportion and his impish good humour. 
These are distinctive marks and qualities which most of 
us have seen and recognised. They have on occasion 
made far more tolerable strained, difficult contests 
between parties before this Commission. 

The Commission congratulates Bruce upon the service 
that he has given both as Commissioner and Chief 
Commissioner for all too brief a time. His dynamic 
influence will be hard to replace and we shall all miss his 
friendly company. Our wish is that he will enjoy with his 
wife, Lilly, whom I see in the audience, a relaxed and well 
deserved retirement. I would like to call upon the Senior 
Commissioner to support me. 

HALLIWELL SC: The Chief Commissioner and I first 
met in 1968, when Bruce was secretary of the CSA and I 
was with APEA. We became good mates. Bruce was later 
appointed to the Commission and in 1974 we became 
colleagues. I have had the privilege of working with 
Bruce as Commissioner Collier, Senior Commissioner 
Collier and Chief Commissioner Collier. It has been 
almost 14 years now and I must say I wonder where the 
time has gone. 

We have been known, from time to time, to have a 
quiet ale at the end of the day, sometimes to commiserate 
with respect to a dispute gone awry, but more often than 
not to celebrate Bruce's settlement of a difficult dispute. 

Chief, your sense of humour, forthrightness, political 
acumen, your fostering of the team spirit in the Commis- 
sion and your extensive industrial experience will leave a 
large gap for all of us that remain in the Commission, 
and you will be greatly missed by all your colleagues here 
in the Commission. 

PRESIDENT: Are there any motions? 
Mr Minister? 

MR DOWDING: If it please the Commission: on behalf 
of the government and the people of Western Australia, 
we wish Chief Commissioner Collier a very happy and 
successful retirement and trust that in retirement he will 
continue to be as strong and independent a figure as he 
has been whilst in the Commission. 

Sir, you have continued the traditions of this 
Commission, which are to ensure that it is a strong and 
independent Commission, that it is a Commission which 
is regarded throughout Australia as one of the best 
operating Commissions, and it has been during a period 
of great pressure and intensity in industrial relations that 
you have been able to sustain and continue those 
traditions. 

Over the period that you have been the Chief 
Commissioner there have been many parties and many 
occasions under which the operations of the Commission 
have been under challenge. We have seen in at least one 
major industrial dispute efforts by one of the parties to 
that dispute to side-step, to avoid, to denigrate and to 
challenge the authority and the independence of this 
Commission. You, sir, ensured that those challenges 
were unsuccessful and I believe that the people of 
Western Australia have benefited from the certainty that 
this Commission cannot be overturned nor threatened by 
such challenges. 

The future of the arbitration system is, I believe, a 
very good one and the on-going Commissioners will 
continue to play a vital and important role in society. 

I speak on this occasion not only as a Minister repre- 
senting the government and the people of Western 
Australia, but in one sense representing the largest 
employer in Western Australia and one of the largest 
employers in this nation. We trust that in retirement you 
will carry with you the good wishes of the Government 
and the people of Western Australia and that you have 
an opportunity to continue to make a contribution to this 
great state, as you have done to date. 

PRESIDENT: Mr Jackson? 

MR JACKSON: If the Commission pleases. It gives me 
great pleasure, and yet sadness, to appear this morning 
on behalf of the Western Australian Law Society and the 
Western Australian Bar Association. It is a sad occasion 
of course because we are losing the Chief Commissioner; 
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it is a pleasant occasion because I see him smiling there. 
He does not always smile at me when I appear before 
him. Indeed the Chief Commissioner has been known to 
grumble about the problems of grappling with legal argu- 
ment, but I think one can fairly say he is the best grappler 
that one has come across. 

He has particular concern — in fact I can remember 
the first occasion it happened, when I appeared before 
him and prayed in aid a Latin phrase. He did not seem at 
all impressed with that and suggested that it was 
inequitable and the like for me to do so. But he coped 
with that and indeed has continued to cope since that 
time. 

The recollection of that I am afraid leads me to the 
inevitable temptation to use such a phrase on this 
occasion and the one which I have chosen — I feel like a 
parson somehow — is the well-known phrase, which is 
well-known to the Chief Commissioner if not to every- 
body else, of judex aequitatem semper spectare debit, 
which of course the Chief Commissioner is well aware of. 
It, for the benefit of those who may not be aware of it, 
roughly translated means a judge always ought to regard 
equity. Of course that is, in a Rumpolean way, the 
golden thread which has run through the exercise of 
jurisdiction by the Chief Commissioner. 

The President took some of my thunder away, because 
I was going to refer to the original speech made by the 
Chief Commissioner on his appointment and, of course, 
I cannot do that now, but merely recollect that on that 
occasion he promised to be equitable and said that was 
the thrust of the way in which he saw the jurisdiction of 
the Commission operating. He is indeed a cornerstone 
for us all in that regard, albeit that from time to time, of 
course, my instructions require me to place hurdles in the 
way of such equity. We are sorry to see you go, sir. We 
trust you will enjoy your early retirement and I for one, if 
not others of my profession, look forward to catching up 
with you at the branch of the Commission in Nelson 
Crescent. If the Commission pleases. 

PRESIDENT: Mr Clive Brown? 

MR BROWN: If it pleases the Commission, it gives me 
great pleasure to be here this morning on behalf of the 
Trades and Labor Council to bid farewell to Chief 
Commissioner Collier. On previous occasions when I 
have appeared before the Commission on such occasions 
I have emphasised the number of qualities those who 
aspire to and hold the office of Commissioner are 
required to have. I have not referred to three qualities 
which I refer to this morning, the quality of toughness, 
the quality of resilience and the quality of quiet 
determination. All of those are necessary for those who 
aspire to and hold the office of Commissioner and, 
indeed, Chief Commissioner. They are necessary because 
in that office you often have to bear quite uninformed 
and inept comment, none more so than an editorial 
which was the most inept and uninformed comment that 
was bestowed ever on the Chief Commissioner. I refer to 
it as a comment under national affairs and it reads: 

Then too we have an arbitration system run by 
people who know nothing of business, unless of 
profits. These people know little of economics, less 
of history and absolutely nothing of justice and, 
further, bludging and thieving cannot stand as 
acceptable work practices, even if Chief 
Commissioner Collier thinks them fair and 
reasonable. 

It is the qualities of toughness, of resilience and of 
quiet determination that enable one to cast aside what are 
clearly inept, unrepresentative and uninformed 
comments and the Chief Commissioner is to be 
congratulated in casting those comments aside. 

A more satisfactory commentary, in my view, is one 
which was described in a letter I recently had the oppor- 
tunity of writing describing the work of the Chief 
57841—3 

Commissioner. If I may I will quote briefly from that 
letter as follows: 

Being an Industrial Commissioner, and a Chief 
Commissioner in particular, requires the incumbent 
to walk a fine line between community and sectional 
interests. It requires a person of intellect to realise 
the impact of their decisions on both the micro and 
macro scale. It requires a good decision making 
which blends all of the idiosyncracies of the 
industrial relations processes with the constraints of 
the economy and the aspirations of participants. It 
requires the Commission, and particularly the Chief 
Commissioner, to be aloof from the power and 
politics of the marketplace whilst at the same time 
bringing down decisions which understand we do 
not live in a perfect world. 

Sir, may we wish yourself and your wife a very joyful 
and long retirement because that is what you deserve for 
the very valuable contribution you have given not only to 
the industrial relations players but to the community of 
Western Australia. 

PRESIDENT: Mr Laurie Pilgrim? 

MR PILGRIM: Mr President, members of the 
Commission, it is my great pleasure and privilege to be 
here today representing the mining and hydrocarbons 
industries through Australian Mines and Metals Associa- 
tion to formally farewell Chief Commissioner Bruce 
Collier who now leaves this bench. In describing 
industrial relations someone once paraphrased Omar 
Khayyham who said " 'Tis all a checkerboard of nights 
and days where destiny with men for pieces plays". 
However, we have known you, Chief Commissioner 
Collier, as a complex personality who has put his 
personal thumbprint firmly on industrial relations in 
Western Australia and on the philosophy and direction 
of this Commission. We have appeared before you for 
some 16 years since your appointment in 1971 and at 
times have travelled the countryside with you on dispute 
and cases for which you have been responsible. 

We know you to be a man determined to rule his court, 
yet that court was never dull but was always full of life. 
On these very many cases throughout the country we 
always knew that when the business of the Commission 
was completed and there was time for conviviality you 
became an entertaining associate with a ready wit and an 
even readier line of poetry. We will also remember you, 
sir, as the sports director of the Commission with a 
reputation for training Chief Commissioners in the arts 
of snooker and golf. The Government will be hard put 
indeed to replace you in this capacity. 

Mr Chief Commissioner, you have devoted your life in 
Western Australia to community service, initially as 
general secretary of the Civil Service Association and 
later in this Commission. You now leave it with our 
regret but with our best wishes for a full and happy 
retirement with you family. May it please the 
Commission. 

PRESIDENT: Mr Kevin Payne? 

MR PAYNE: Thank you, Mr President. It is my 
privilege on behalf of the Chairman and Commissioners 
of the Public Service Board to give recognition to the 
contributions which the Chief Commissioner has given 
to the Public Service over a period of 27 years, first as 
secretary of the Civil Service Association. He not only 
sought and gained significant improvements in 
conditions and salaries for his workers but he developed 
a relationship with the board that has been unsurpassed 
prior to and since that time. Who would forget that he 
was the first advocate to get sick of reclassification 
appeals? 

After your promotion to the Commission, sir, you 
have provided guidance to officers from the board, you 
have brought the parties together in difficult times and 
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always ensured that they left the Commission talking to 
each other. On behalf of the board I wish you and your 
wife a happy retirement and good health. 

PRESIDENT: Mr Doug Lambert? 

MR LAMBERT: Mr President, I appear this morning on 
behalf of members of the Confederation of Western 
Australian Industry and on this unique occasion also 
represent the views of my staff. The Chief 
Commissioner, as has already been observed this 
morning, was appointed to the tribunal in 1971 and at 
that stage I was also employed here as a clerk for 
Commissioner Cort and, along with people such as Rex 
Ellis, Ron Wiley, Frank Leahy, Jim Smith, was 
responsible for inducting him into the mysteries of this 
tribunal. As I recall, my particular tasks were to acquaint 
him with how to extract biros out of a stationery clerk, 
where the toilets were, what the house rules were and 
other deeply important matters within the tribunal and I 
see from the progress which you have made, sir — up to 
now the heights of Chief Commissioner — I did my task 
well. 

There has indeed been a lot of water flow under the 
bridge since that time. It may come as a surprise to some 
to know I was in fact a member of a union for some 10 
years, the Civil Service Association. It was, Mr 
President, as secretary of that particular organisation 
that Bruce Collier built it into the highly efficient and 
representative organisation which it became. That 
required the exercise of a lot of people's skills and it was 
those people's skills which he brought to this tribunal 
along with a sense of justice for the disadvantaged. 

Aside from all those things he brought, against 
overwhelming odds, a sense of humour. I have said 
before that the tribunal's reputation is built on the 
competence of its members and Bruce Collier has upheld 
that tradition and indeed enhanced it. 

Finally, sir, I think it would be remiss of us not to 
acknowledge that, in terms of a lifetime of community 
service, that imposes personal sacrifice, sacrifice which is 
on occasions borne but for the rest of the time shared by 
one's family and we ought to publicly acknowledge that. 

Finally, Mr President, may I extend to Mr Chief 
Commissioner and his family our very best wishes for the 
future. 

PRESIDENT: Ms Brenda Robins? 

MS ROBINS: Mr President and members of the 
Commission, it is my pleasure to represent the Office of 
Industrial Relations here today to pay tribute to the 
distinguished career and contribution to industrial 
relations of Mr Chief Commissioner Bruce Collier. 

You leave the Commission at a time when industrial 
relations is facing tremendous change and new 
challenges. However your considerable achievements in 
the capacity of Chief Commissioner in maintaining the 
overall effectiveness of the Commission have placed it in 
a strong position to meet these challenges. In the 33 years 
you have spent in industrial relations, and over 16 of 
these as Commissioner, you have contributed valuable 
experience which, with your demonstrated capacity, has 
earned you the respect of everyone in industrial relations 
and everyone in the Office of Industrial Relations. 

Mr Chief Commissioner Collier, you are renowned for 
your great belief in the conciliation process and your 
commitment to the arbitration system. There have been 
occasions when the system has been under challenge and 
the Chief Commissioner has won the respect of the 
community in showing the resilience of the institution by 
providing reason at a time of great stress. You are well 
remembered for your "feet on the ground" approach 
except when riding on rubbish trucks. Your impeccable 
umpiring on the bench, I am told, has also been extended 
to cricket matches between the Trades and Labor 
Council and the Office of Industrial Relations. 

On behalf of the staff at the Office of Industrial 
Relations I acknowledge the manner in which you have 
responded to us as a central agency representing govern- 
ment employees as a major party which sometimes is 
before the Commission. The guidance and assistance 
that has been extended by you is appreciated by my 
officers. Together with past and present members of the 
office I wish you and your family well and an enjoyable 
retirement. 

PRESIDENT: Mr Jack Marks? 

MR MARKS: Thank you. I want to say something to 
begin with that I have always wanted to say and I want to 
see the reaction. Usually obsequiously we say "If it 
pleases ..." but I don't care if it doesn't please. I am 
here to say my bit! Actually I had to burst my way into 
the act, Bruce, this morning and someone was silly 
enough — I think it was Mr Carrigg — to say, "Does 
anyone else want to say their bit?" and naturally being 
the shrinking violet I am, I said, "Yes; I think so". 

As State Secretary of the Amalgamated Metal 
Workers Union and President of the Mining Union 
Association I thought it singularly inappropriate not to 
have addressed some words of kindess, admiration and 
sentiment as far as Bruce Collier is concerned. As one of 
the patriarchs of the movement, I suppose I have an 
entitlement to say things that other people can't get away 
with but we have had a long association going back a 
number of years. Bruce has been with us now since 1960 
here; before that, of course, in the Civil Service 
Association for 11 years in WA and before that again in 
New South Wales as assistant secretary. 

He was a Balmain boy who grew up in the depression 
and I think any of us who went through that experience 
and do have some basic humanity in the remembrance of 
the plight of individuals who had nothing and had 
poverty and misery on their hands must have been 
impressed by those days. 

I suppose everyone here today one way or another has 
grown up trying to see that some equity and justice is 
handed out for the have-nots and the people less well off 
in our society. 

For me, I guess, back in the 1950s when I was a wild 
eyed young radical my great, great grandfather Karl had 
something to say about the abolition of the wages 
system. I thought that was a good idea at the time 
because it meant abolishing the capitalist class as well but 
they have been particularly resilient and they won't go 
away and, much to the chagrin of the people who Doug 
Lambert represents, trade unions haven't gone away 
either. Some of the latter day loonies who infest the New 
Right are desirous of putting us all down and giving us 
some form of industrial myxomatosis but they stumbled 
at the barrier and one of the renowned dermented Danes 
who was their leader is going out rather inauspiciously 
over in Queensland at the moment but nonetheless these 
are the days which have beset us in the run-up to the 
federal election. People wanted to do away with 
arbitration. People wanted to destroy the system. People 
want to go to the free market system so here was I as a 
very young tyro-leftie back in the 1950s advocating that 
and we find today that we have the Copemans and the 
Stones and that worthy demented Dane all advocating 
the same thing, which proves that there must be 
something to be said for arbitration as a system and the 
Industrial Commission as a system as well. 

Whether we like it or not I do not think we can do 
without the establishment known as arbitration in this 
country. In the desperate days we have with the economy 
running down the gurgler, as some of perhaps the most 
pessimistic pundits would say, who does stand between 
the waring factions? Who tries to heal the breach 
between people and get a commonality of views and to 
work through the compromises necessary for mutual 
survival? There has to be some form of umpiring system. 

We have great problems about our very survival as a 
nation and more and more, I believe, the wise men and 
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wise women in the arbitration system assisting the 
opposing forces to come together and come to grips with 
mutual problems — It is more essential today than ever 
— Personally I regret Bruce going because I believe that 
he could have made a continuing contribution over the 
next few years but he has his own life to think about and 
his own family and his own desires. I do not blame him 
for it. 

As a matter of fact the more I think about my own 
position the more I yearn for the type of life that he may 
perhaps get himself into. 

I speak on behalf of the Mining Unions Association 
because of the hectic days over the last 20 years. There 
has been many an experience I have shared with Bruce 
and the Senior Commissioner and other newer 
Commissioners of the hurly-burly of the iron ore 
industry. It has been a very turbulent time in which I 
guess we have all learned a lot. I do remember with a 
great deal of affection and pride watching Bruce's 
thespian abilities at times addressing in a very unusual 
way mass meetings of the whole of the town, for 
instance, or all of the workforce and their wives and kids 
at Mt Newman down at the port — and also back up in 
the town in the latter years — in which we strutted the 
boards (I think both of us) with some dignity, not a little 
humour and we outmanouevred everyone, didn't we? 

So it was not a question of his thespian ability which I, 
as an old actor of some standing, admire greatly — he 
also had a lot of choreography ability as well in the way in 
which he could fancy dance and tip-toe and pirouette 
around some of the problems and the mines which were 
strewn on the stage at the time also give me a great deal of 
pleasure and admiration to see the professionalism that 
Bruce Collier has brought to the job. I just simply say 
this to you, Bruce: If you do get bored, as you know now 
I am the Hon Minister for Arts of Western Australia — 
despite those who would like to bring me down — and 
there are going to be plenty of openings for ballet masters 
and dramatists and humourists and all the other things 
that are required. As a trustee now of the theatres of this 
stage I am certain I can get you a job as a spear carrier, 
perhaps, at the worst or a leading position in the front 
row of the ballet if you ever desire to do so. Just see me 
later and I will put you down for part-time work. You 
will have to join, of course, Actors Equity, of which you 
should have been a member all these years. Thank you. 

PRESIDENT: The Chief Commissioner. 

COLLIER CC: Thank you, Mr President. I appreicate 
very much the kind words that have been expressed here 
this morning. There is no doubt that I will miss the 
activity which is ever present in industrial relations and 
which has been with me for most of my working life. I 
will miss some of those occasions about which Mr Marks 
has just referred and I am very very grateful to know that 
whilst I will be a pensioner tomorrow, or a feather duster 
as they say, I have the opportunity to supplement my 
income with a part-time job. 

I will miss the day to day association with the people 
on both sides of the industrial fence and the close 
relationship with my colleagues. I have been very very 
happy in this job, I have had a very close relationship 
with all of my colleagues and I want to thank them all for 
the help they have given me since I became Chief 
Commissioner. Of course, with some of them — the 
Halliwells and the Martins and other people who are in 
the court here today — I thank them all for the help they 
gave me recently and, of course, in yesteryear. 

Life must go on and I have no regrets about my 
decision to retire. As far as I am concerned there is no 
problem at all, you will not have anybody have to go to a 
bunker to remove me this afternoon. I have been 
working since I turned 15 years of age and I believe that 
45 years is a good enough stint. I regard myself as being 
one of the lucky people in life. I could count on my 
fingers the number of days I have been absent sick from 
work. I have made good and lasting friendships and I 

have been blessed by a loving wife and a close and 
supportive family. My first challenge in retirement is to 
succeed in not getting under Lilly's feet and blowing the 
lot. 

When I came to Western Australia from Sydney over 
27 years ago as general secretary of the Civil Service 
Association a firm of management consultants said I 
could only be expected to stay for three years. I thought 
they would be right. However, there is a quality of life in 
this state which is difficult to match elsewhere and when I 
found myself barracking for WA in the Sheffield Shield 
game at the WACA I knew I was here for good. The 
sixties were exciting days with the state on the move and I 
must confess to having stirred a few pots and making life 
not all that easy for some persons in Government and for 
the then Public Service Commissioner. Someone was 
unkind enough to suggest that I was responsible for his 
early retirement. I can recall receiving a handwritten 
letter from the then Premier Sir David Brand inviting me 
to go to South Australia permanently. We finished up 
quite good friends. 

It is not possible for me to thank and name all the 
people who have helped me since I joined the Commis- 
sion. However, I must mention a few — Bernie 
O'Sullivan, Eric Kelly, Don Cort, Jack Flanagan assisted 
me very greatly in the early years. I am particularly 
pleased to see some of them here today. I mentioned 
Gary Halliwell earlier. Gary publicly pledged his support 
when I was appointed as Chief Commissioner and he 
certainly kept his word. And Geoff — Geoff Martin — 
Mr Ever Reliable in the Commission, Geoff has helped 
me in many ways. 

Rex Ellis, whom I see in the court, and Keith Scapin, 
the former Registrar, have also helped me in many ways 
and I thank them too. 

I acknowledge the friendship of Sir John Moore and 
Mr Justice Barry Madden of the Australian Commission, 
who have been in touch with me and in whom I have so 
much faith and a great rapport. I believe that the co- 
operation between this Commission and the Australian 
Commission is at an all-time high and I trust that this will 
continue. 

I am sure that Commissioner Bob Laing will play an 
important role in that regard. Bob helped me a great deal 
when he was Deputy Registrar at Karratha and I was 
delighted to see his elevation to the Australian 
Commission. Since those days Colin Hollett has played a 
valuable role in that area and I thank him for it. 

There are two other men whom I must mention before 
I get off this list of thank-you's. Almost everybody 
knows Frank Leahy, who was my associate for a decade. 
Some of them know him as "Mr Ar-Ar". His basic 
honesty, his judgment of people and his friendship 
helped me in many difficult times. Gary Yewers has been 
superb as my associate over these past two years. That he 
served the likes of the Kellys and the O'Sullivans and the 
Colliers and survived, and served them with distinction, 
is testimony of his capacity, and recognition of the role 
that he plays in this Commission in other than rhetoric 
terms is overdue. 

When I was welcomed to the Commission in 19711 did 
say those words to which His Honour the President has 
drawn attention and, after 17 years on the bench — 
almost 17 years on the bench — I have not changed my 
mind. I do have that little bit of determination, Mr 
Brown, particularly in that area. It is vital to the welfare 
of this nation that representatives of capital and labour 
sit down around the negotiating table and settle their 
differences by straightforward and honest talk. 

Those who believe that might is right, and confronta- 
tion is the key to success, deceive themselves. The stand- 
over union, or the stand-over union officials, and the 
management prerogative-mad employer do a disservice 
to this nation. Both are bullies in their own ways and 
neither promotes goodwill between management and the 
workforce, which is the key to greater productivity and a 
better way of life for all. Fortunately the vast majority of 
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unions and employers in this state operate with goodwill 
and this enables this Commission to perform its dual role 
of conciliator-arbitrator with a large measure of success. 
Where goodwill is absent, then it is virtually impossible 
for this Commission to play an effective role in the 
resolution of industrial disputes. 

I have got great faith in the system of conciliation and 
arbitration. It is designed to ensure a fair go all around in 
the best Australian tradition. I do hope that members of 
the judiciary will recognise that there are occasions when 
strict rules of statutory interpretation need to be 
modified in the interests of justice. In this regard it is 
refreshing to read recent decisions of the High Court on 
the role of specialist industrial tribunals. 

There is one thing I must also mention before I 
conclude, your Honour. One of the things I have really 
appreciated during my short term, relatively short term, 
as Chief Commissioner is the fact that I have been Chief 
Commissioner of this Commission at the time when the 
first female Commissioner was appointed. All I can say is 
that that particular person is the best-looking 
Commissioner in this Commission and has done a 
particularly fine job. 

I would like to thank, through the monitor, all the 
girls, or ladies — I have got to watch this sexist 
terminology — in Verbatim Reporters for their patience 
and help over the years. A little bit of a giggle now and 
again, when something that has happened in the court, 
has kept us going and we do really appreciate that help. 
Would you please pass it on to the girls and those down- 
stairs who have to do the typing and are not in the front 
line of activities. 

And all the rest of the staff in this Commission upon 
whom I have always been able to rely, both past and 
present, I extend to them my thanks. 

The trade union fellows — I can see a number of them 
around the court today: to you I also say thank you for 
the assistance and co-operation you have given me over 
the years, as I do to the advocates for employers whom I 
have put in the same boat as far as friendship and 
reliability is concerned. 

I will never forget you, Jack Marks, because so many 
people maintain we look alike — if for no other reason. 
My cousin Jack. 

So I must farewell. I do not want to disappoint you all, 
so I will leave you with Horace's epicurean advice to 
Mycenae, and perhaps act accordingly: dona praesentis 
cape laetus horae et linque severa, which of course you 
would know to mean, seize happily on the gifts of the 
present hour, put aside serious matters. 

Thank you. 

PRESIDENT: I propose now that the Commission 
adjourn. 

COMMISSION 
IN COURT SESSION — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Anomalies Conference re Wages. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

and 
Coca-Cola Bottlers and Others. 

No. C513 of 1983. 

Various Aerated Water 
Industry 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

9th day of September 1987. 

Contention — wage rate anomalies — equitable wage 
base sought for future wage movement — past 
reliance upon wage fixation — claim within present 
principles — previous arbitration considered — 
satisfied no flow on will occur — only between 
consenting parties — increases are once only nature. 

Reasons for Decision. 
SENIOR COMMISSIONER: These are the reasons for 
decision of Mr Commissioner Negus and myself. The 
matter before the Commission in Court Session was 
referred from an anomalies conference conducted by 
Chief Commissioner B.J. Collier. The applicant unions 
and the respondent employer contend that wage rate 
anomalies have occurred between the classifications of 
tradesmen, non-qualified vending employees, trades 
assistants, firemen (two boilers), greasers and various 
classifications of production employees employed by the 
respondent. The original application dates back to 23 
December 1983 and an anomalies conference held on 3 
February 1984 by the then Chief Commissioner E.R. 
Kelly which was ultimately adjourned sine die "to allow 
the parties to obtain more information . .Finally, the 
applicants requested relisting of the matter and on 22 
May 1987 a further anomalies conference was held 
before Chief Commissioner B.J. Collier at which the 
applicants sought the establishment of an equitable base 
for future wage movements. 

In brief, the applicants and the respondent rely upon 
the wage fixation history for maintenance classifications 
in this industry and so far as is relevant that history is 
detailed hereunder. 

In December 1973 the parties reached agreement on 
wage rates and other conditions of employment. In 1974 
Collier C. (as he then was) (54 WAIG 1657) dealt with a 
claim for wage rate increases of maintenance classifica- 
tions and in his decision stated inter alia — 

. . . One of the conditions of the agreements 
reached was that during their currency, variations in 
the Engine Drivers' (General) Award No. 28 of 1965 
and the Metal Trades (General) Award No. 13 of 
1965 would apply to the appropriate workers but 
that no other claims as to wages or conditions would 
be made prior to September 1974. This condition 
was honoured by the unions. 

. . . The fact is that wages for fitters and engine 
drivers have changed on each occasion that varia- 
tions have been made to the Metal Trades (General) 
Award and Engine Drivers (General) Award. That 
the awards have not necessarily been varied from the 
same date or to the same extent has meant that any 
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contrived relationship as at December 1973, had no 
chance of being maintained during the currency of 
the agreement. 

Having regard to all the circumstances, I have 
concluded that a case has been made out for some 
increase in the existing over-award payments but 
certainly not to the extent claimed. The order to 
issue reflects my conclusion that metal tradesmen 
have a greater claim than others based on the 
concept of comparative wage justice. 

The next event occurred in May 1976 when Cort C. (56 
WAIG 768) determined several claims made by the 
unions as follows — 

The dispute involves qualified tradesmen, non- 
qualified fitters, premix-postmix sanitisers, non- 
tradesmen — vending, trades assistants, boiler 
attendants and greasers employed by aerated water 
manufacturing firms but, in what is to follow and 
for convenience, reference will be made only to 
qualified tradesmen. 

The Commission was advised that the dispute 
arose when workers in the aerated water industry 
became discontented with the delay in the deter- 
mination at National level of an application for 
wage increases, the loss of a proper wage relativity 
with other lesser skilled workers and the effects of 
inflation on wages. 

In this context the Commission, constituted by a 
single Commissioner, should not purport to fix the 
wage which is the subject matter of an application 
being dealt with by the Commission in Court 
Session and in the circumstances I am constrained to 
consider material relating to the aerated water 
manufacturing industry in particular rather than 
industry at large or other particular industries. 
Furthermore, in so doing, I am bound by the 
principles laid down by the Commission in Court 
Session in a decision dated the 1st day of July 1975 
with respect to wage indexation (55 WAIG p. 803) 
and which has increased the wage of a tradesman by 
$15.00 per week. 

In current proceedings before the Commission 
unions generally have opted for the continuation of 
those principles and although thereby a limitation is 
placed upon the Commission, I am of the opinion 
that the wage rate for a tradesman in the aerated 
water industry in this State could be increased 
because of a "well recognised nexus" or an "unfair 
discrepancy". 

Next, there should not be an unfair discrepancy 
between the wage of a tradesman in the aerated 
water manufacturing industry and other workers in 
that industry — a concept which I have kept well in 
mind in looking at the wage payable to a tradesman 
employed in the brewing industry where the wage 
differential between the tradesman and "all other 
adult workers" is much less than in the aerated 
water manufacturing industry. The Commission is 
advised that the wage for other workers in the 
aerated water industry is fixed having regard to the 
rates prescribed for like workers in other States and 
the extent to which the wage for a tradesman in this 
State is below that for his counterpart elsewhere 
would seem to represent an unfair discrepancy 
between tradesmen and others employed in the 
industry in this State. 

The existing rates for qualified tradesmen will be 
increased by $3.50 per week and the other rates in 
proportion thereto in order that there will be no 
"loss" of relativity. 

(Our emphasis) 

Finally, in July 1986 the Commission in Court Session 
(66 WAIG 1317) approved a wage rate increase for 
"production classifications" confined to two employers 
only, one of whom is the respondent here, in the aerated 
water and cordial manufacturing industry. 

The basis of the present claim was succinctly 
summarised by Mr Girdlestone (for the respondent) as 
follows — 

Very quickly, we would make it quite clear that, 
unlike when this matter was first raised before the 
anomalies conference in December 1983 where we 
opposed it, we now support this matter. We do so on 
practical grounds, simply for the reason that main- 
tenance classifications — the wage rates for main- 
tenance classifications has fallen substantially 
behind production classifications to the point where 
sensibly that has got to be addressed. It is our view 
that the matter can be processed in accordance with 
the principles, that is, the fixing of an equitable 
base, and the Commission in Court Session can do 
so because of the unusual circumstances which exist 
and because it is special and isolated in nature. 

... The first thing I would direct your attention to 
is that there is no attempt to line up the maintenance 
employee classifications on the left hand side of the 
schedule with the production classifications on the 
right hand side of the schedule. It is simply just out- 
lining what the rates have been over time, what are 
the existing rates being paid, the current rates, for 
maintenance employees and the proposed rates. . .. 
Obviously there is something amiss when wage rates 
have fallen behind to that degree and where the skills 
involved for maintenance personnel have 
traditionally been recognised as higher than pro- 
duction counterparts. 

... We say that the circumstances are quite 
unique and the rates proposed have a history upon 
which they rely, and because of this history the 
improvements sought clearly fall in a special and 
isolated category. The work for many of the classi- 
fications is similar to that of production workers 
and there is no good reason why the rates should be 
dissimilar. That has previously been confirmed by 
Commissioner Cort when the rates were last 
examined. 

For the Confederation of Western Australan Industry 
(Inc) Mr McCarthy, intervening pursuant to section 50 of 
the Act, contended firstly that the "new" principles 
applied to the claim, this Commission had adopted in 
total the new Federal principles, particularly those of 
equitable base, and the claim was really for the 
establishment or re-establishment of relativities which is 
outside the present principles. The principle which it is 
contended applies to this case is the anomalies principle 
which provides inter alia that — 

(a) Anomalies 
(i) In the resolution of anomalies, the over- 

riding concept is that the Commission 
must be satisfied that any claim under this 
Principle will not be a vehicle for general 
improvements in pay and conditions and 
that the circumstances warranting the 
improvement are of a special and isolated 
nature. 

(ii) . . . 
(iii) The doctrines of comparative wage justice 

and maintenance of relativities should not 
be relied upon to establish an anomaly 
because there is nothing rare or special in 
such situations and because resort to these 
concepts would destroy the overriding 
concept of this Principle. 
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(iv) The only exception to (Hi) is that 
adjustment of awards to establish an 
equitable base may be processed as 
anomalies. 

(Our emphasis) 
In essence, what this Commission in Court Session 

must determine is how an equitable base might be 
appropriately determined. As to the 1973 agreement of 
the parties, the then contrived relativities were not 
followed as is recorded in the decision of Collier C. 
(supra) and thus we reject it as having any persuasive 
effect at all now. Broadly speaking, the decision of 
Collier C. (supra) was to look at the aerated water 
industry generally in determining maintenance employee 
wage rates, whilst in the case of Cort C. wage rates were 
fixed having regard to the aerated water industry solely in 
Western Australia. This was the rationale of the last 
arbitrated decision to which we were referred going to 
wage rates for maintenance employees. Further, we agree 
in part with Mr McCarthy that — 

... It is our view particularly when one is looking 
at a group of metal workers who have no nexus or 
equitable base in the sense of other awards which 
have relationships with awards of other jurisdiction 
— It becomes imperative, I think, that one looks at 
how these workers fared on the basis of the federal 
principle because that was the intention of the state 
principle applying — that is, the equitable base 
principle. 

(Our emphasis) 
However, having regard to the decision of Cort C. 

(supra) we have done so by considering the wage move- 
ments within the respondent's operations within the 
aerated water industry in this State. We are satisfied that 
the "principle" followed by Cort C. has, in general, been 
followed by the consenting parties, that no flow on will 
occur and that the increases are of a once only nature to 
establish an equitable base for maintenance employees 
employed by the respondent to this matter. 

A draft order will issue and the parties may speak to 
the minutes thereof at a date and time to be arranged. 

COMMISSIONER MARTIN: This application seeks 
pursuant to the Anomalies and Inequities Principle an 
adjustment of the rates of wages payable to metal trades- 
men and others employed by the respondent, to establish 
an "equitable base". 

The application is supported by the respondent. 
It is argued by the applicant that 'in 1973 the parties 

agreed upon a wage structure for the metal tradesmen 
and others having regard to and by reference to the rates 
of wages then existing for the respondent's production 
employees, with particular reference it would appear 
from the research papers prepared for the Anomalies 
Conferences from which this application was referred as 
an arguable case, the callings of "Filler Operator" and 
"Cordial and/or Syrup Maker" the top production 
classifications and for which was and is prescribed the 
same rate of wage. 

Folio G of the respondent's exhibit book traces the 
history of the rates of wages for all of those classifica- 
tions from 19.73 to date by selected years. 

Accepting the parties expressed intentions over the 
years and using percentage comparisons the figures from 
that exhibit reveal the following: 

1973 1974 1976 1987 
Filler Operator/Cordial 
or Syrup Maker 100% 100% 100% 100% 
Metal Tradesman after 
six months' service 125% 144% 125% 110% 

The parties suggest that by prescribing a new weekly 
rate of wage of $383.30 for the metal tradesman the 
distortion which has occurred over recent years between 
the respective rates of wages will be redressed. 

That figure in percentage terms related to the rate of 
wage for the top production classification is 114.5 per 
cent. 

That percentage, again from the research material 
prepared for the Anomalies Conferences seems to relate 
to the average difference expressed in percentage terms 
between the rates of wages for the Filler Operator and the 
Metal Tradesmen January 1981 to October 1983, a figure 
of 15.56 per cent. 

(I note also from that material that in 1973 and 1979 
the rates of wages for the Metal Tradesmen and others 
were structured in specific percentage terms using the 
Metal Tradesmen as the bench mark of 100 per cent.) 

The erosion over the years of the relativities between 
the production employees and the "non-production" 
employees of the respondent was exacerbated by a 
majority decision of a Commission in Court Session in 
1986, matter No. 722 of 1985 (66 WAIG p. 1317) which 
incorrectly in my dissenting view, increased the rates of 
wages for the production employees by up to $20.00 per 
week. 

The parties accept the need for and the equity of 
restoring the relativities in rates of wages between the 
"non-production" and production employees and 
referred us to past decisions of the Commission on this 
subject. 

The Commission in matter No. C382 of 1974, of 4 
December 1974 referred to the "contrived relationship" 
of December 1973 (54 WAIG p. 1657) and in matter No. 
C35 of 1976, of 4 May 1976 the Commission recognised 
that "there should not be an unfair discrepancy between 
the wage of a tradesman in the aerated water manu- 
facturing industry and other workers in that industry" 
(56 WAIG p. 768 at p. 770) and adjusted the rates of 
wages for the former (and others). 

Despite my views of the erroneous adjustment to the 
rates of wages for production employees in 1986, I feel 
unable to ignore the facts of the matter before us and I 
must accept the figures as they are. 

That being so I am satisfied that there is an anomaly to 
be addressed under the Anomalies and Inequities 
Principle of the Principles enunciated in General Order 
matter No. 1195 of 1986 of 25 March 1987 (67 WAIG p. 
435) by the establishment of an "equitable base". 

In so saying I am not unmindful of the submissions of 
the intervener in this matter and its references to the 
extent to which this Commission's Anomalies and 
Inequities Principle is different from that of the 
Arbitration Commission, and which has been so since its 
inception by virtue of the reasons for decision of the 
Commission in Court Session in General Order matter 
No. 461 of 1983 (63 WAIG p. 2207) and the logic and 
commonsense in this Commission having regard for the 
manner in which the Arbitration Commission has 
applied or not applied "equitable base" matters, bearing 
in mind the differences between the respective Principles. 

I do not find a great deal of assistance in the 
authorities referred to by the intervener (Exhibits A, B, C 
and D) except for the discussion on the "maintenance of 
relativities" in Print G0182 (Exhibit A). 

It is my conclusion that the anomaly to be addressed 
may be processed in accordance with the Anomalies 
Principle paragraph (iv) and that in so doing the 
Commission will not be acting contrary to paragraphs (i) 
or (iii) of that Principle. 

The adjustment to the rates of wages for the employees 
the subject of this application as expressed in Folio G of 
the respondent's exhibit book in general terms reflects 
the relativities between those employees arising from the 
Order of the Commission in matter No. C35 of 1976 with 
the exception of the rates of wages for tradesmen's 
assistants. 

On my calculations and in the absence of any 
suggestions of work value changes the proposed rates of 
wages for this classification should be $295.14, $300.14 
and $305.14 and not $312.20, $317.20 and $322.20 and 
the former figures should be reflected in the minutes of 
the proposed order to issue in determination of this 
application. 
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The intervener submitted that any positive order made 
in determination of this matter should not be 
retrospective. 

The applicant argued that it should apply from the 
date the application was asked to be reactivated — which 
I understand to be circa April-May 1987 — the 
Anomalies Conference from which this matter was 
referred being held on 22 May 1987. 

The respondent did not address this question. 
That matter should be addressed at the speaking to the 

minutes. 

Trades Assistants: 
On commencement 
After three months 
After six months 

Firemen: 
(2 Boilers) 

On commencement 
After three months 

Greasers: 
On commencement 
After three months 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

and 
Coca-Cola Bottlers and Others. 

No. C513 of 1983. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

Maintenance Aerated Water 
Employees Industry 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner J.A. Negus. 

9th day of September 1987. 

Order. 
HAVING heard Mr J. Marks on behalf of the applicants 
and Mr L. Girdlestone on behalf of the respondents and 
Mr B.P. McCarthy intervening on behalf of the Con- 
federation of Western Australian Industry (Inc), the 
Commission in Court Session, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That, notwithstanding the provisions of the Metal 
Trades (General) Award No. 13 of 1965 and the 
Engine Drivers (General) Award No. 21A of 1977, 
as amended, maintenance employees who are 
employed by Coca-Cola Bottlers, Perth shall be 
paid wages in accordance with the attached 
schedule. 

The wage rates in the attached schedule shall 
operate from the first pay period on or after the 24th 
day of April 1987. 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Schedule. 
Coca-Cola Bottlers Perth 

Wage Rates 
Maintenance Employees. 

Tradesmen: 
On commencement 
After three months 
After six months 

Non-qualified Vending Employee: 
On commencement 
After 12 months 

347.10 
364.60 
383.30 

319.20 
333.60 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 38 award. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Anglican Homes for the Aged (Incorporated) 
and Others. 

No. A6 of 1987. 

Domestics and Supervisors Health 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner W.S. Coleman. 

16th day of October 1987. 

New award — Hostels for Aged and Disabled Persons — 
Accommodation or Care Industry — Principles — 
Application granted. 

Reasons for Decision. 
THE SENIOR COMMISSIONER: This is the 
unanimous decision of the Commission in Court Session. 

This is an application for an award to be known as the 
"Aged and Disabled Persons Hostels Award 1987". By 
reference to Clause 4.—Scope, the proposed award is to 
apply to 

. . . employees employed in establishments which 
qualify for the payment of a personal care or hostel 
care subsidy or are otherwise subsided under the 
provisions of the Aged and Disabled Persons' 
Homes Act 1954, providing hostel care or personal 
care services for frail, aged or handicapped persons. 

In Clause 1.—Title, it is stated that the proposed 
award shall replace three existing awards: 

The "Hospital Workers (Hostel Domestics)" 
Award No. R19 of 1978 as varied (58 WAIG p. 504), 
The "Hospital Workers (Hostel Supervisors)" 
Award No. R6 of 1978 as varied (58 WAIG p. 509), 
and 
The "Hostel Workers (Aged and Disabled Persons 
Hostels)" Award No. R5 of 1976 (58 WAIG p. 515). 

The first two awards are held by the applicant, the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch, and 
the remaining award is held by the intervener, the 
Federated Liquor and Allied Industries Employees' 
Union of Australia, Western Australian Branch, Union 
of Workers. 

The respondents agree with the issuance of the award 
sought by the applicant, and its terms whilst the inter- 
vener strongly opposes that course of action. 

The application was heard by the Commission in 
Court Session on the 9th and 17th days of July 1987 and 
decision reserved. 
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On the 31st day of August 1987, "in order to make 
known to the parties their future liabilities, if any, as a 
result of these proceedings, as soon as practicable" we 
announced, in a written "Statement" the decision we 
had arrived at and issued minutes of the proposed Order 
to be made in determination of the application, our full 
reasons for decision to be made available to the parties 
when they had been settled by the Commission in Court 
Session. 

That "Statement" appears as Appendix "A" to these 
reasons for decision. 

The Commission in Court Session's decision so 
announced was to allow the application in part. 

The Background. 
We do not in these reasons for decision canvas in full 

the very detailed arguments and analyses of the past 
presented to us by the parties and the interveners or the 
details of the submissions or evidentiary material 
presented for and against the application but we have in 
arriving at our decision given full consideration to all of 
those matters. 

The issues raised before us in this matter, the 
Principles enunciated by a Commission in Court Session 
in General Order matter No. 1195 of 1986 on the 25th 
day of March 1987 aside for the moment, have a long 
history of litigation and debate between the parties and 
have involved the Commission on a number of occasions 
at least since 1976. 

For the record that "history" is contained in the 
following references. 

56 WAIG p. 1593 
57 WAIG p. 89 
58 WAIG p. 503 
58 WAIG p. 509 
58 WAIG p. 513 
61 WAIG p. 1763 
64 WAIG p. 2141 
65 WAIG p. 237 
65 WAIG p. 1079 
65 WAIG p. 1086 
65 WAIG p. 2236 

[We explain at the outset that our use of the term the 
"applicant" throughout these reasons for decision is one 
of convenience in that the organisation, the applicant in 
the earliest period of the history of the issues, was the 
Hospital Employees' Industrial Union of Workers, WA. 

On the 21st day of September 1976, a Commission in 
Court Session approved an amendment to that organisa- 
tion's Constitutional rule in the following terms: 

Rule 24.—Constitution: Add to this rule the 
following new paragraph:— 

For the purposes of this rule, the term 
"hospital" shall include 

(a) Establishments which, by virtue of 
their occupants, qualify for the 
payment of a personal care subsidy or 
are otherwise subsidised under the 
provisions of the Aged or Disabled 
Persons Homes Act 1954-74. 

(b) Establishments licensed and 
subsidised under the provisions of the 
Mental Health Act. 

(c) Establishments known as Princess 
Margaret Hospital for Children, Sir 
James Mitchell Spastic Centre, 
N'Gal-a Mothercraft Training 
Centre, The Braille Hospital, 
Hawkevale, Nadezda, Homes of 
Peace or other establishments of the 
same or like nature as the foregoing. 

(Our emphasis) (56 WAIG p. 1593 at p. 1595) 
Then, on the 16th day of July 1982, a Full Bench of the 

Commission approved the registration of the rules of the 
applicant in these proceedings effecting an amalgama- 
tion of the Federated Miscellaneous Workers' Union of 

Australia, West Australian Branch, the Hospital 
Employees Industrial Union of Workers, WA and 
Others (62 WAIG p. 2712).] 

In very simple terms the past issues went to the 
question of which of the two organisations, the applicant 
or the intervener, had the right to and/or should have 
industrial coverage of persons employed in establish- 
ments conducted by bodies which provide "residential 
accommodation and/or catering" facilities for aged 
and/or disabled persons within the Community. 

Those facilities can be simply described as 
Self Contained Units — (flats) — Self Care Units 

Hostel Units — Accommodation and meals 
Nursing Beds — Nursing Home or Hospital 

The first mentioned descriptions are those used by the 
Australian Department of Community Services — which 
administers the "Aged or Disabled Persons Homes Act" 
and the "Aged or Disabled Persons Hostels Act" — the 
second mentioned descriptions, ours, using what we see 
as common parlance. Those facilities are provided in 
various combinations or separately on the one 
geographical site or on individual and geographically 
divorced sites. 

The question of "organisation coverage" or 
"industrial coverage" of persons employed in Nursing 
Homes or Hospitals — be they separate and distinct units 
or part of an "aged persons" complex is not an issue 
between the parties (and has not been so in the past) as 
such persons being "domestics" are subject to the pro- 
visions of the "Hospital Employees (Private)" Award 
No. 28 of 1977 as varied, others being Enrolled Nurses or 
Nursing Assistants by the terms of the "Enrolled Nurses 
and Nursing Assistants (Private)" Award No. 8 of 1978 
as varied and others being Registered Nurses by the terms 
of the "Nurses (Private Hospitals)" Award No. 1 of 
1966 as varied. 

Nor do the self contained units (flats) (self care units) 
raise any questions of disagreement between the parties, 
as the applicant made it quite clear to us in these pro- 
ceedings that it seeks no award rights in respect of 
employees who may be employed for the benefit of the 
residents of such facilities. 

In any event, as a Commission in Court Session 
observed in 1976 in matters Nos. C100 of 1976 and R5 of 
1976, "We consider these units to be flats or 
apartments" (57 WAIG p. 91) and thus being within the 
accommodation industry are covered by an award held 
by the intervener [see the "Motel, Hotel, Service Flats 
and Boarding House Workers" Award No. 29 of 1974 as 
varied (56 WAIG p. 1504)]. 

The two "Aged or Disabled Persons" pieces of legisla- 
tion provide for approved establishments, subsidies for 
capital works and the types of services provided to the 
occupants of those facilities. 

Those services are described as, so far as they relate to 
these proceedings, the 

"Hostel Care Subsidy" — which "helps 
organisations employ staff to provide services such 
as meals, heavy laundry, help with cleaning rooms 
and personal laundry and social activities and to be 
available on a 24 hour on-call basis." 

and the 
"Personal Care Subsidy" — which "helps 

organisations provide a higher level of care to 
residents who are more dependent. This includes 
help with bathing, toileting, dressing, eating, 
therapy and medication as well as those services 
provided under hostel care. 
(Our emphasis) (Exhibit M6 pp. 2 and 3) 

The range of services which have been, are or will be 
provided to residents in hostels for aged and or disabled 
persons have been the centre of attention and examina- 
tion by the parties and the intervener and the Commis- 
sion from time to time in an endeavour to determine their 
respective rights. 
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In brief, the applicant's (The Hospital Employees 
Union as it then was) legitimate interest in the 
respondents' facilities was in the past seen to be those 
akin to those to be found or expected to be found in an 
"hospital environment" whilst those of the intervener, 
in the "accommodation industry". 

In 1976, a Commission in Court Session used that sort 
of dividing line when as the Commission issuing the 
existing awards which the proposed award before us 
seeks to replace, said of that decision, 

In summary, the decision directed that the award 
issue (the award to which the intervener is a party) 
with respect to flats and hostels but that establish- 
ments in which the services rendered necessitated the 
employment of a registered nurse or nursing aide 
(now enrolled nurse) be excluded. 

It is also clear that no establishment should be the 
subject of awards of the two unions. 
(Our emphasis and interpolation) (58 W AIG p. 513) 

Accordingly, the Commission then issued on the 26th 
day of April 1978, Award No. R5 of 1976 — the "Hostel 
Workers (Aged and Disabled Persons Hostels)" Award 
1978, an award to apply to persons employed on work, 
by reference to Clause 4.—Scope, as follows: 

4.—Scope. 
This award shall apply to workers described in 

Clause 21.—Wages, employed by employers in 
establishments where residential accommodation 
and/or catering services are provided for persons 
who qualify for financial assistance under the Aged 
or Disabled Persons Act 1954-74. Provided that this 
Award shall not apply to those establishments in 
which those persons receive nursing care from 
workers employed by or at the direction of the 
employer. 
(Our emphasis) (58 WAIGp. 515) 

In so doing, it will be noted that the criteria of nursing 
care was expressed differently from the finding of the 
Commission in Court Session in 1976 of the employment 
of "registered nurses or nursing aides" and the 
Commission in making that deliberate change did so 
because it had been 

Further established that much of the personal 
attention given in hostels was work carried out as 
part of the nursing function of registered Nurses 
Aides or General Nurses 

and that 
some establishments were employing unregistered 
workers to regularly carry out nursing duties 
without supervision contrary to the provisions of 
the Nurses Act 1968. Clearly, this award should not 
appear to sanction personal care as part of the 
accommodation industry when in fact and in accor- 
dance with the Nurses Act, it is nursing care capable 
of being done only be (sic) persons who are properly 
registered. 
(Our emphasis) (58 WAIGp. 513 at p. 514) 

The application of the award thus became a question 
of fact the determining factor being whether or not the 
degree of personal care by whomsoever administered 
went beyond that of the "friendly neighbour" to that 
properly performed by registered Nurses or Aides. 

Almost 12 months later, the Commission constituted 
by the same Commissioner issued the "Hospital Workers 
(Hostel Domestics)" Award No. R19 of 1977 (58 WAIG 
p. 504), the award sought by the applicant to establish 
coverage by it of employees within those aged and 
disabled persons establishments in "what might be called 
the fringe area of the hospital industry; areas which are 
not the subject of the 'Hospital Employees (Private 
Hospitals)' Award No. 27 of 1971." (58 WAIG p. 503). 

Consistent with the Commission in Court Session 
decision of 1976 and its decision of June 1977, the 
Commission issued the award with a scope clause in the 

following and complementary terms to the intervener's 
award of 1977, that is to say 

It is also clear in my mind that the dividing line 
between the two awards should be determined by 
making the scope clause in the proposed award the 
mirror of the Scope clause in R5/76 so that the 
award will apply to those establishments where the 
services of a person registered under the Nurses Act 
1968 are required. 

The Commissioner then repeated what he had said in 
1977 namely 

It should be borne in mind that a number of 
establishments are using non registered workers to 
carry out functions of persons who are required to 
be registered under that Act. . . The scope clause is 
therefore intended to include organisations that do 
not employ a registered person in providing nursing 
care even though that Act requires such persons to 
be resistsrsd 
(Our emphasis) (58 WAIG p. 503 at p. 504) 

Thus the dividing line was underwritten, the employ- 
ment of a person being a registered Nurse or Nurse Aide 
or not who provided "Nursing Care" as envisaged by the 
terms of registration under the Nurses Act. 

The Scope Clause read — 
3.—Scope. 

This award shall apply to workers described in 
Clause 32.—Wages employed in establishments by 
employers who provide accommodation and 
nursing care for persons and who for that reason 
receive a subsidy under the provisions of the Aged 
and Disabled Persons Homes Act 1954 or the 
Mental Health Act 1962. 
(Our emphasis) (58 WAIG p. 503 at p. 505) 

Clause 6.—Definitions — included the following 
"Nursing Care" means the type of care which 

falls within any of the branches of nursing set out in 
the Nurses Act 1968. 

(58 WAIG p. 503 at p. 505) 
That is the best to which the Commissioner could go in 

drawing the dividing line between the ' 'accommodation 
industry" and "the fringe areas of the hospital industry" 
because as he remarked in the reasons for decision 
accompanying the issuance of the "Hostel Workers 
(Aged and Disabled Persons Hostels)" Award 1978 

It is perhaps unfortunate that the Nurses Act 1968 
while clear in its intention to limit the professional 
activity of nursing and a study of the Act and its 
Regulations reveals little except by assumption of 
what are the respective duties of persons registered 
in the various branches of nursing. While opinions 
have been expressed about certain duties carried out 
by workers the subject of this hearing such opinions 
do not allow me to set out with any exactitude what 
are the duties of the branches of nursing. 
(Our emphasis) (58 WAIGp. 513 at p. 514) 

The Commission on the same day, namely 26 April 
1978 issued the "Hospital Workers (Hostel 
Supervisors)" Award No. R6 of 1978. 

The scope of that award was in the same terms as the 
award just discussed, and included the same definition of 
"Nursing Care" and applied by reference to Clause 
6.—Definitions, to 

Supervisor means a worker whose duties include 
the overseeing of the daily activities of residents. 

(58 WAIG p. 509) 

That definition also reflected the line of demarcation 
between the two organisations and their awards in that 
the definition of a Supervisor in the intervener's award 
No. R5 of 1976 included the words "except where such 
activities require nursing care" (57 WAIG p. 515). 

It is to be noted that of the awards so issued, in their 
conditions of employment and the like, reflected the 
environment of the areas of interest of the respective 
organisations. 
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That is to say the "Hospital Workers (Hostel 
Domestics)" Award and "Hospital Workers (Hostel 
Supervisors)" Award were patterned upon Hospital 
Employees Awards, particularly those operating in the 
private sector and the "Hostel Workers (Aged and 
Disabled Persons Hostels)" Award upon the "Motel, 
Hostel, Service Flats and Boarding House Workers" 
Award No. 29 of 1974 as varied. 

The Commission in issuing the awards in 1978 
acknowledged in essence the propriety of such an 
approach when it said in the "Hospital Workers (Hostel 
Domestics)" Award No. R19 of 1977. 

It is clear in my mind that if nursing care is given 
then the award should follow the same pattern as 
others in the hospital industry and I reject the 
employers' claim for conditions more appropriate 
to hostels and boarding houses. 

(58 WAIG p. 503 at p. 504) 
The employers respondents to those awards were cited 

as follows: 
Hostel Workers Hospital Workers Hospital Workers 
(Aged and Disabled (Hostel Domestics) (Hospital Supervisors) 
Persons Hostels) 
Award No. R5 of 1976 Award No. R19 of 1977 Award No. R6 of 1977 
Anglican Homes for James Brown House James Brown House 
the Aged (one of the Anglican (one of the Anglican 

Homes for the Aged). Homes for the Aged), 
(our interpolation) (our interpolation) 

CMM Homes (Inc) — — 
The Salvation Army The Salvation Army The Salvation Army 
Senior Citizens Senior Citizens Senior Citizens 
Village Village Village 
Dale Cottages — — 
Incorporated 
Mandurah Retirement — — 
Village (Inc) 
RSL War Veterans Home — — 
Shire of Bayswater — — 
Aged Persons Homes (Inc) 
League of Home — — 
Help (Inc) 
— Braemar Presbyterian Braemar Presbyterian 

Home for the Aged Home for the Aged 
— Sunningdale Rest Home Sunningdalc Rest Home 

The "Names" so cited are not uniform in the sense 
that some are the names of establishments and others are 
the names of the persons, firms or corporations who or 
which operate those establishments. Nor do those 
citations reveal the diversity of the operations of the 
respondents to the three awards. 

The reasons for decision of the Commission in Court 
Session in 1976 contain good examples of that diversity 
(see 57 WAIG p. 89 at pp. 92-93). 

The records of the Department of Community 
Services as at the 26th day of May 1987 show the 
following number of establishments in receipt of 
recurrent funding from the Australian Government for 
providing Hostel, Personal and Respite care services. 

Hostels 69 
Hostels operated in conjunction 
with Self Care Units 17 
Hostels operated in conjunction 
with Self Care Units and Nursing Homes 16 

Fourteen organisations conduct more than one hostel, 
either in isolation or in conjunction with a nursing home 
and/or self care units. 

We were told during the proceedings that the applicant 
covers the employees in about 10 per cent of hostels and 
the intervener the remainder. 

However, in terms of numbers of employees employed 
in all of the establishments subject to the applicant's and 
intervener's awards, the applicant submits that it has the 
bulk of the employees as members. One of the reasons 
for that, we were told, is the incidence of hostels and 
nursing homes (subject to the exclusive coverage by the 
applicant), associated geographically and the 
interchangeability of employees, between those places, 
rather than any attempt by the applicant to bypass the 
"lines of determination" set by the Commission in the 
decisions and awards of 1976, 1977 and 1978. 

That background leads us then to the reasons for the 
present application and which were expressed by the 
applicant as 

1. To reflect in award conditions changes 
occurring in the industry. 

2. To effect uniformity of award provisions in 
Aged and Disabled Persons Hostels — that is to 
remove the differences occurring in different hostels 
by virtue of different award coverage. 

3. To upgrade the current level of the rates of 
wages and hours of work for employees in Hostels 
subject to the intervener's award to those of the 
applicant operating in the health industry (i.e. 
awards for hospitals and nursing homes). 

The first ground advanced by the applicant, the 
changes occurring in the industry, takes us to a con- 
sideration of applicant's Exhibit M2 — "Statement by 
the Minister for Community Services, Senator Don 
Grimes — Detailed Summary of 1986-1987 Budget — 
Initiatives for Community Services" and in which it is 
said inter alia 

Major Initiatives This Budget 
3. In this Budget the Government has sought to 

build responsibly on the advances already made and 
to turn around a number of programs by accepting 
the majority of recommendations of the Nursing 
Homes and Hostels Review . . . 

5. The nursing homes strategy depends on the 
redistribution of resources and beds away from the 
costly and sometimes inappropriate nursing homes 
to hostels and community care services . . . 

10. The strategy we have adopted will enable us to 
achieve: 

— An improvement in the quality of care 
— available to people who wish to remain in 

their own homes and an expansion of the 
hostel sector 

11. This strategy involves 
— strengthening alternative residential care 

services to nursing homes including the 
hostel sector. 

(Our emphasis) (Exhibit M2 pp. 3 and 4) 
The Nursing Homes and Hostels Review ("the 

Review") (Exhibit M4), referred to was undertaken by a 
steering Committee within the Department of 
Community Services and published in 1986. 

Its recommendations include 
R7 . . . Moderately dependent persons should 

increasingly be accommodated in hostels with 
provision of a full, improved range of personal 
care services. Ultimately all nursing home beds 
would be for extensive nursing care only. 

R8 The differential between personal care subsidy 
in hostels and ordinary nursing care benefit in 
nursing homes should gradually be narrowed in 
recognition that both provide for services 
addressing similar moderate dependency needs 
of the continuum of care. 

R15 General purpose nursing homes and hostels 
should be encouraged to make appropriate 
adaptions for the accommodation of aging 
disabled people from the community. 

R18 The Capital Funding Programme should 
continue to give low priority to funding nursing 
homes relative to provision for general purpose 
hostel places to ensure rapid hostel 
development. 

(Our emphasis) (Exhibit M4 pp.12 and 13) 
The expanded reports upon those recommendations 

highlight their purposes, namely 
It is therefore considered that there should be a 

reduction of emphasis on the ordinary nursing care 
tier of provision in favour of improved social 
supports and personal care in hostels. 
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However the remaining 60/100 aged 70 + , at 
present distributed between ordinary nursing care 
and hostels will become predominantly hostel places 
(Table 3.4). This will cause the average dependency 
level of hostel residents to rise. It is thus intended 
that any pressure in the system will be extended 
downwards so that people with low dependency 
needs who might at present seek hostel admission 
would be more likely to remain in the community 
with alternative forms of support. 
(Our emphasis) (Exhibit M4 pp. 45 and 46) 

Those moves would entail 
raising the standard of provision of personal care 

for frail aged moderately dependent people in 
hostels, to bring the personal care hostel subsidy 
closer to the ordinary nursing care benefit on the 
continuum of care. 
(Our emphasis) (Exhibit M4 p. 5) 

The applicant's oral evidence was presented by a chief 
executive of the major provider of domiciliary, home 
help and care service in the State and which operates two 
nursing homes and three hostels. He previously had 
many years experience with an organisation that con- 
ducted nursing homes, hostels and self care facilities. He 
is also the Deputy Chairman of the Voluntary Care 
Association, an organisation representing the aged and 
disabled persons "industry" and convenor of its 
industrial committee. 

He explained to us that the report just referred to in 
essence meant that "the number of nursing home beds in 
Australia is going to be contained to a very minimal 
growth. There is going to be an increase in the growth of 
hostel beds and an increase in funding for home care .. . 

. . . The objective is to direct nursing homes towards 
the more dependent residents and hostels will pick up 
that client group who might have ordinarily been 
admitted to a nursing home but at the lower dependency 
levels. As a result of that the community care arrange- 
ments in the home are going to have an increase in fuding 
to allow them to pick up those people who might 
otherwise have been admitted to a hostel". (Transcript 
notes of proceedings pp. 113 and 114.) 

He told us that the major thrust of those 
recommendations would be an increased level of 
dependency of the residents of hostels. This was already 
in evidence by virtue of the increasing number of persons 
receiving personal care within hostels and this was 
changing the role of hostels from simply providing a 
house or accommodation substitute to one which has a 
greater emphasis on the delivery of personal care. 

This change was to be contrasted with changes in 
funding which had been implemented in the past directed 
towards the mechanism of subsidy payments to hostels 
without affecting the level of dependency of the residents 
of hostels. 

That comment had significance in a matter before the 
Commission in 1984, matter No. A1 of 1984, an applica- 
tion by the present applicant to achieve the same result as 
the application now before us. The Commission dealing 
with that matter granted the application being influenced 
by legislative changes in 1983 affecting the Personal Care 
Subsidy (and other matters). 

The reasons for decision in that matter and which 
contain a very detailed analysis and account of those 
changes and the services provided within Hostels under 
the legislation are recorded in 64 WAIG pp. 2141 to 2144. 

That decision was however reversed on appeal (65 
WAIG p. 237), having regard to the funding structure 
change, amongst other reasons. 

In this witnesses view, compared with the situation 
existing when the awards before us were contemplated in 
1976, there has been in the two organisations with which 
he has been associated, a significant increase in the 
dependency of residents of hostels and they are caring for 
more dependent people than was the case three years ago 
and that trend will continue. He described the role of 
hostels in 1976 as a substitute for supportive housing and 

a level of care which one could expect a "friendly 
neighbour" to provide but that level of care in his view 
has gone past that which even' 'a very friendly neighbour 
would provide". 

We accept that uncontradicted evidence as it relates to 
the organisations with which the witness is associated or 
has knowledge of but we question the extent to which the 
so recently announced initiatives are in place within all of 
the hostels for aged and disabled persons or exerting the 
influence expected of those initiatives. 

In order to gather more information on that aspect of 
the matter, we noted that figures contained in Table 7 of 
"Appendix IV — Supplementary information on 
demography and data relating to nursing homes and 
hostels and their residents" of the "Review" show that 
as at the end of March 1985, 47.8 per cent of residents in 
hostels for the aged or disabled in Western Australia, 
attracted the "personal care subsidy" and 45.5 per cent, 
the "hostel care subsidy" (Exhibit 4 — p. 111). 

By courtesy of the Department of Community Services 
those percentages at the end of July 1987 are 47 per cent 
and 50.9 per cent respectively. 

Those figures suggest to us that the changes to be 
effected in the population of hostels for the aged or 
disabled is not yet apparent overall and allowing for the 
fact, as we understand it, that those changes will not 
result in any existing resident being "moved out", 
natural attrition and/or the erection of new hostels will 
be the prime means whereby the initiatives are put in 
place and those would appear to be a long term project. 

That being so we are not prepared at this stage to find 
that the changes in the level of dependency of residents in 
all hostels for the aged or disabled in Western Australia 
justifies or supports the exclusion of the intervener. That 
is to say that we do not find that hostels for the aged and 
disabled generally have ceased or will cease in the near 
future to be other than the residential establishments 
upon which the Commission in 1976, 1977 and 1978 
founded the structure of the three awards which apply to 
employees employed in those establishments by the 
bodies operating them. 

Accordingly, whilst we see no reason in general terms 
to refuse the applicant's claim for a new award to replace 
those awards which it presently holds in the "industry", 
we will not allow that claim in its entirety, to the extent 
that it seeks to displace the intervener's award in all 
hostels for the aged and disabled. 

When it can be clearly demonstrated that the majority 
of residents in hostels for the aged and disabled are of the 
kind of population envisaged by the recommendations of 
the "Reivew" the time will have arrived for the inter- 
vener to be displaced from the industry as its legitimate 
interests will no longer exist. 

As the term of the proposed award is only for one year, 
and having regard to our prognosis of the time involved 
for the changes we have talked about to occur, we see no 
need to reserve any rights to the applicant, pursuant to 
section 40 (3) of the Industrial Relations Act 1979, to 
move to vary the award for those purposes, before the 
expiration of that term. 

However, the matter of the application of the award 
does not stop at that point and takes us to the applicant's 
second ground in support of its application. 

We have referred earlier in these reasons for decision 
to the fact that some bodies or organisations operate 
hostels for the aged and disabled on the same site as or 
adjacent to "nursing homes" (and in some cases — self 
care units). 

Some examples of such complexes are "Rowethorpe" 
conducted by the Uniting Church in Australia — Aged 
Persons Home Board at Bentley, "Waminda" Hostel, 
"Tandarra" Nursing Home, and "Ningana" Nursing 
Home conducted by Swan Cottage Homes 
(Incorporated), also at Bentley, the Home for the Aged 
conducted by the Little Sisters of the Poor in Mount 
Hawthorn and the "Howard Solomon Hostel — Nursing 
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Home" conducted by the Grand Lodge of Western 
Australia of Ancient Free and Accepted Masons in 
Lynwood. 

That is not a recent development as can be evidenced 
by reference to the reasons for decision of the Commis- 
sion in Court Session and its description of the nature of 
the industry therein (see 57 WAIG p. 89 at p. 91). 

Those reasons for decision also refer to the fact that in 
some such cases the "staff is employed as may be 
required in both the nursing home and the hostel to look 
after those occupants and are interchangeable between 
the nursing home and the hostel" (57 WAIG p. 57 at p. 
92). 

From applicant's "Exhibit M9" it appears that such a 
practice in whole or in part is by no means uncommon. 

Having regard for the differences which exist between 
the rates of wages and conditions of employment 
between the awards held by the applicant and that held 
by the intervener and subject to which would apply to 
employees employed in the hostels of those adjoining 
nursing homes according to the existing lines of 
demarcation it seems to us to be now industrially unreal 
to perpetuate what may be a confusing and anomalous 
situation for the employers and their employees as they 
continually cross the borders of those different awards. 

To clearly express the obligations of the parties and 
remove what appears to us to be an anomalous situation 
which was not so clearly established in the 1976 
examination of the industry and one which could give 
rise to possible conflict we propose to limit the industrial 
coverage of such employees to in essence one award, 
namely that sought by the applicant and which award is a 
mirror of the award (also held by the applicant) which 
applies to employees employed in Nursing Homes. 

Accordingly, we determine that the proposed award 
sought by the applicant and supported by the respon- 
dents should issue to the extent that it shall apply to the 
exclusion of the intervener's award to employees 
employed by those organisations which conduct a hostel 
and a nursing home located on the same site or adjacent 
to each other whether or not "Nursing Care" is provided 
in that hostel. 

That decision is reflected by us in the changes we have 
made in the Title and Scope clauses of the proposed new 
award in the minutes of the proposed Order. 

In reaching that decision we are conscious of the 
changes which will take place in some of the conditions 
of employment, some upwards, some downwards, for 
employees previously subject to the intervener's award, 
changes highlighted by the intervener in its extensive 
analysis of the content of the proposed award. This 
aspect is the applicant's third ground in support of its 
application. 

However, that consideration in our view is outweighed 
firstly by the provisions of Clause 30.—No Reduction of 
the proposed new award, secondly changes in some areas 
which will confer a benefit such as a reduction in the 
ordinary weekly hours of work from 40 to 38 upon the 
employees and finally the opportunity which will be pro- 
vided for the promotion of a greater degree of inter- 
changeability between the staff of hostels for the aged 
and disabled and nursing homes operated close to each 
other by the same employer making for a possible more 
efficient and cost effective utilisation of manpower 
resources. 

Having arrived at those two decisions it remains only 
to state that in the case of all other hostels for the aged 
and disabled, wherever situated, the proposed new 
award will contain a scope clause basically as it appears in 
the existing awards and the line of demarcation, a 
question of fact, established in 1976, 1977 and 1978 by 
the Commission, and which has served the test of time 
without apparent dispute between the applicant and the 
intervener, will continue to operate. 

It must be pointed out that our rewording of the Title 
and Scope clause also involves another deliberate change 

by us from the wording contained in the proposed new 
award submitted by the applicant. 

In brief the content of Clause 4.—Scope of that 
document uses the expression "this award shall apply to 
employees employed in establishments . . .". 

That wording does not say by whom or which body 
such employees are employed and could be held to mean 
"all employees employed in such establishments regard- 
less of by whom or which body" such employees are 
employed as has been the case in past decisions in matters 
relating to the construction of the applicant's eligibility 
rule of its registered rules. 

The effect of such a construction of the applicant's 
scope clause would be to make subject to the award 
employees of employers providing for the proprietors of 
the establishment, service in a field such as catering by 
contract. 

There is evidence of such a practice in some hostels for 
the aged and disabled and this matter was addressed by 
the applicant and the intervener. 

In our view, employees employed by contract caterers 
are not in the same industry as those employers who or 
which conduct hostels for aged or disabled persons and 
our reasoning as to the application of the proposed new 
award does not apply to them. 

In any event, such employees of catering contractors at 
large are within the jurisdiction of the intervener and not 
the applicant and we do not propose to bring within the 
terms of this "industry" and the employers operating 
therein in the strict sense to be covered by the proposed 
new award, employers operating in other industries and 
who or which and their employees are subject to other 
awards for those industries such as the intervener holds 
in the contract catering industry generally and the 
industrial catering industry. 

We underline that decision by striking out as a party to 
the proposed award "Crothall Hospital Services (WA) 
Pty Ltd, an employer which we understand provides 
' 'domestic services'' on a contract basis, in hospitals and 
nursing homes. [That employer for those purposes has in 
any event applied to the Commission for an award to 
cover its operations (67 WAIG p. 594).] 

Accordingly, we restrict the operation of the proposed 
new award to employees employed by the employers 
actually conducting hostels for aged and disabled 
persons. 

The Content of the Proposed Award. 
In general terms, the provisions of the proposed new 

award, we were told are those contained in the existing 
Hospital Workers (Hostel Domestics) Award No. R19 of 
1977 as varied. 

In respect of hours of work the provisions of the rele- 
vant clause of that award have been varied by the parties 
to provide that the existing quantum of 38 ordinary 
hours of work shall be worked over not more than five 
days of the week in days not exceeding 10 hours per day. 

That replaces the existing structure of the hours of 
work clause which provides that the 38 hour ordinary 
working week shall be implemented on the basis of 
accrued time off or by agreement over 9'A days in a two 
week cycle (65 WAIG pp. 1738 and 1739). 

The extent to which the costs arising from a reduction 
in the ordinary hours of work from 40 to 38 for 
employees who will be subject to the award for the first 
time, in lieu of the award held by the intervener will be 
offset by changes in work practices or minimised was not 
made clear to us, but as we approve of the major content 
of the award as being in accordance with the Anomalies 
and Inequities Principle we do not see that omission as 
fatal to the issuance of the award in those terms and 
because of what we have to say about the rates of wages 
in the proposed award. 

We perceive no objection generally to the varied 
conditions of employment arising under the provisions 
of the proposed new award so far as the Conditions of 
Employment Principle of the Principles enunciated by 
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the Commission in Court Session on the 25th day of 
March 1987 (67 WAIG p. 435 at p. 442) is concerned. 

The rates of wages contained in the proposed award 
will mean increased rates of wages for employees who 
will be subject to the award for the first time, namely 
those previously subject to the award held by the 
intervener. 

To implement those new and higher rates of wages, the 
wages clause contains six steps, step one to operate from 
the date of the issuance of the award and step six from 
the 1st day of January 1992. 

The steps commence at the level of the rates of wages 
in the intervener's existing award and progress to the 
level of the rates of wages of the applicant's existing 
awards. 

That "phasing in" does constitute a minimisation in 
cost impact for the employers concerned and viewed 
overall against the totality of the impact of the new 
award upon the employees and employers to whom the 
applicant's "health industry standards" will apply for 
the first time, helps in the satisfaction of a number of 
Principles. 

The proposed new award in Clause 18.—Wages 
contains a new classification "Assistant Supervisor", 
and the rates of wages prescribed for that classification 
commence at Step One at the level presently contained in 
the intervener's award for such a classification and 
terminate at a rate of wage which is the highest existing 
rate of wage in the applicant's award for the 
classification "Supervisor". 

The purpose of the inclusion of this new classification 
is firstly to cover employees in such classifications within 
hostels presently subject to the intervener's award and 
secondly and consequentially to increase the relativity of 
the rate of wage for the classification of "Supervisor". 

To effect that Step One of the rate of wage for the 
classification "Supervisor" also is the rate of wage pre- 
scribed for such a classification in the intervener's award 
with increasing rates of wages for each subsequent Step. 

Whilst such a move would be necessary, quantum 
aside, in view of the relativity consequencies just referred 
to, the applicant and the respondent support that change 
on work value grounds. 

They submit that those grounds arise from the 
increased level of dependency of the occupants of hostels 
for whom the Supervisors are responsible vis a vis the 
changes in the industry already canvassed in these 
reasons for decision, and the introduction of a formal 
course of training for persons occupying the classifica- 
tion, "The Certificate in Hostel Care" conducted by the 
School of Nursing at the Western Australian College of 
Advanced Education at Nedlands (Exhibit Bl). 

We also note the following comment of the Minister 
for Community Services in his second reading speech in 
the House of Representatives on the 7th day of May 1987 
when explaining amendments to the Nursing Homes and 
Hostels legislation. 

In implementing the new standards the Govern- 
ment intends to adopt an educative and consultative 
role. An amount of $600 000 will be provided over 
three years for training packages aimed at directors 
of nursing homes and hostel supervisors. 
(Our emphasis) (Reports of Parliamentary 

Proceedings 7 May 1987 p. 2834 at p. 2839) 
That initiative, in our view underlines the submissions 

put to us and we allow this part of the application 
pursuant to the Work Value Principle. 

The minutes of proposed Order to issue in determina- 
tion of the application and which were supplied to the 
parties and the intervener with our "Statement" of 31 
August 1987 may be spoken to if it is so wished, on a day 
and at a time suitable to those bodies and to us. 

Supplementary Reasons for Decision. 
On the 25th day of September 1987, we heard the 

parties (and the intervener) at their request pursuant to 
section 26 (3) of the Act, upon the weight we had given to 

the statistics of the number of residents of hostels for the 
aged and disabled eligible for subsidy for personal care or 
hostel care as an indication of the extent to which the 
level of dependency of and care provided for such 
residents had or had not changed in the last 18 months. 

The applicant presented results of surveys which it had 
conducted of 57 individual hostels (Exhibit M10) and 
information on the assessment system presently in place 
for admission to hostels (Ex M10) and an analyses of new 
hostel admissions to 15 of those hostels in June-July 
1987. 

Additionally evidence was adduced from the Director 
of Welfare Services of a large organisation which 
conducts seven hostels, catering for some 300 residents. 

That evidence detailed to us the changes in the various 
components of the "personal care" services provided for 
residents in those hostels, which has occurred as a result 
of the "Review" and the Government initiatives of 
1986-87. 

All of that material leads us to conclude that our use of 
the "bald statistics" before us in the earlier part of the 
proceedings did not reveal the true degree and extent to 
which the "new" changes in hostel services envisaged by 
the "Review" had been put in place and from that 
material, we are now satisfied that "the policy of the 
Australian Government announced in its 1986-87 Budget 
Initiatives for Community Services" is certainly in place 
and is manifesting itself in increased levels of dependency 
of and the needs for the provision of increased personal 
care for residents of Hostels for the Aged and Disabled. 

Accordingly, we now agree that the parties proposed 
new award need not be subject to the restrictions on its 
application which we had previously decided and we now 
issue revised minutes of the Title and Scope Clauses of 
the proposed award to issue in determination of the 
application. The total minutes of the proposed award 
may be spoken to by the parties and the intervener at a 
time mutually convenient to them and to us. 

Appendix "A". 
Statement. 

Application No. A6 of 1987 
Aged and Disabled Persons Hostels Award. 

THE SENIOR COMMISSIONER: This application was 
beared by the Commission in Court Session on the 9th 
and 17th days of July 1987 and decision reserved. 

The Commission in Court Session has reached a 
decision upon the very contentious issues raised by the 
application and its detailed reasons for that decision 
when settled by the members of the Commission in Court 
Session, will be published in due course. 

The rates of wages and conditions of employment to 
constitute the new award sought by the applicant are 
agreed to by the respondents and part of that agreement 
is that proposed increased rates of wages for employees 
in establishments to whom the award, if issued by the 
Commission in Court Session will apply for the first 
time, are to operate from the date of issue of the award 
and a 38 hour ordinary working week shall be imple- 
mented one month thereafter in lieu of the existing 40 
hour ordinary working week. Changes are also involved 
in the method of implementation of the 38 hour working 
week applicable to employees covered by the existing 
awards sought to be replaced. 

In order to make known to the parties their future 
liabilities, if any, as a result of these proceedings, as soon 
as practicable, we now announce the decision we have 
arrived at. 

Firstly, we find that the policies announced by the 
Australian Government in 1986 and being implemented 
by the Department for Community Services will bring 
about marked changes in the levels of dependency of and 
the need for the provision of increased personal care 
services for most if not all residents of Hostels for the 
Aged and Disabled in the community. 

In a result, those hostels will move further away from 
the concept of the "accommodation, meals and friendly 
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neighbour care" industry, presently the subject of the 
award held by the intervener and into the "health care 
industry", the subject of the awards held by the 
applicant, a marked change to the situation which existed 
when the matter was examined by the Commission in 
1976, 1981 and to a lesser extent in 1984. 

Secondly, we find that in some cases the evidence is 
that those new policies have been implemented but the 
extent of that implementation across the board of hostels 
for the aged is not known to us. In fact, a comparison of 
statistics contained in the "Nursing Homes and Hostels 
Review", and updated for us by the Department of 
Community Services shows in percentage terms that 
between March 1985 and July 1987 the number of 
residents for whom was the Personal Care subsidy is 
payable in Hostels declined slightly to 47 per cent. 

Thirdly, we find that in the complexes conducted by 
some respondents, that is facilities comprised of an 
hostel and a nursing home at least there is an equitable 
case for uniformity of rates of wages and conditions of 
employment for the employees employed by the same 
employer in those constituent parts of such complexes. 
There is evidence of an interchangeability of employees 
between those two sorts of establishments in some cases 
and uniformity of conditions of employment may 
promote a greater degree of interchangeability, making 
for a more efficient and cost effective utilisation of 
manpower resources. 

Accordingly, we determine that the proposed award 
sought by the applicant and the respondents should issue 
to the extent that it shall apply to the exclusion of the 
intervener to employees employed by those organisations 
which conduct an hostel and a nursing home located on 
the same site or adjacent to each other whether or not 
"Nursing Care" is provided in that hostel. 

Some examples of such complexes are "Rowethorpe" 
conducted by the Uniting Church in Australia — Aged 
Persons Home Board at Bentley, "Waminda" Hostel, 
"Tandarra" Nursing Home, and "Ningana" Nursing 
Home conducted by Swan Cottage Homes (Incorpo- 
rated), also at Bentley, the Home for the Aged conducted 
by the Little Sisters of the Poor in Mount Hawthorn and 
the "Howard Solomon Hostel — Nursing Home" 
conducted by the Grand Lodge of Western Australia of 
Ancient Free and Accepted Masons in Lynwood. 

In the case of all other hostels for the aged, wherever 
situated, the proposed new award will contain a scope 
clause basically as it appears in the existing awards and 
the line of demarcation, a question of fact, established in 
1977 and 1978 by the Commission, and which has served 
the test of time without apparent dispute between the 
applicant and the intervener, will continue to operate. 

When it becomes clearly apparent and can be shown to 
the Commission that the policy of the Australian 
Government announced in its 1986-87 Budget Initiatives 
for Community Services accepting the majority of 
recommendations of the "Nursing Homes and Hostels 
Review" conducted by the Department of Community 
Services in 1986 is in place in all hostels for the aged, the 
intervener must face up to and accept that its role in the 
"industry" carried on by the employers respondents to 
the proposed new award will come to an end as the nature 
of that industry will have moved entirely away from its 
area of legitimate interest to that of the applicant. 

As the term of the proposed award is only for one year 
we do not see a need to reserve liberty to the applicant to 
apply to vary it before that time to cater for such a 
circumstance. 

Having decided to exclude the intervener from 
industrial coverage of some hostels and retain the 
existing award coverage by it and the applicant for all 
other hostels the question of joining the intervener as a 
party to the proposed new award does not arise for 
practical consideration or determination. 

In determining that the new award will issue binding 
upon respondents in the manner just recited we also find 
that the content of the proposed award meets the 

relevant criteria of the Principles enunciated by the 
Commission in Court Session in General Order matter 
1195 of 1986 of the 25th day of March 1987 (66 WAIG p. 
435). 

The minutes of the proposed award now issue in the 
terms of the amended schedule entered by the applicant 
on the 9th day of June 1987 and subsequently with 
variations to Clause 1.—Title and Clause 4.—Scope to 
reflect our decision on the matter of application, and 
may be spoken to by the parties and the intervener when 
they have had the opportunity of studying our yet to be 
published reasons for decision, at a time mutually 
convenient to them and us. 

Dated at Perth this 31st day of August 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Anglican Homes for the Aged (Incorporated) 
and Others. 

No. A6 of 1987. 

AGED AND DISABLED PERSONS HOSTELS 
AWARD 1987. 

Aged or Disabled Persons Hostels Industry 
Homes Employees 

COMMISSION IN COURT SESSION. 
Senior Commissioner G.G. Halliwell, 

Commissioner G.J. Martin, 
and Commissioner W.S. Coleman. 

23rd day of October 1987. 

A ward. 
HAVING heard Mr J. McGinty on behalf of the appli- 
cant and Ms P. Bentley on behalf of the respondents and 
Mr E. Fry intervening on behalf of the Federated Liquor 
and Allied Industries Employees' Union of Australia, 
Western Australian Branch, Union of Workers, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby makes the 
following Award — 

By the Commission in Court Session. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

This award shall be known as the "Aged and Disabled 
Persons Hostels Award 1987" and replaces the 
"Hospital Workers (Hostel Domestics)" Award No. 
R19 of 1977 as varied, the "Hospital Workers (Hostel 
Supervisors)" Award No. R6 of 1978 as varied and the 
"Hostel Workers (Aged and Disabled Persons Hostels)" 
Award No. R5 of 1976 as varied. 

2. —Arrangement. 
1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Contract of Service. 
8. Hours. 
9. Weekend and Public Holiday Rates. 
10. Overtime. 
11. Casual Employees. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2251 

12. Part-Time Employees. 
13. Sick Leave. 
14. Bereavement Leave. 
15. Annual Leave. 
16. Long Service Leave. 
17. Payment of Wages. 
18. Wages. 
19. Higher Duties. 
20. Uniforms and Laundering. 
21. Board and/or Lodging. 
22. Roster. 
23. Record. 
24. Posting of Award and Union Notices. 
25. Under-Rate Employees. 
26. Breakdowns. 
27. Call Allowance. 
28. Location Allowance. 
29. Maternity Leave. 
30. No Reduction. 
31. Shiftwork. 
32. Interviews. 
33. Fares and Motor Vehicle Allowances. 
34. Temporary Employees. 

3.—Area. 
This Award shall have effect throughout the State of 

Western Australia. 

4.—Scope. 
This Award shall apply to employees employed in the 

callings described in Clause 18.—Wages of this Award, 
by the employer respondents, in hostels providing 
residential accommodation, catering facilities, hostel 
and personal care services for aged or disabled persons, 
where such employer respondents receive financial 
assistance under the Aged or Disabled Persons Homes 
Act 1954, for those purposes. Provided that it shall also 
apply to such employees employed by employers pro- 
viding cleaning services in the hostels to which this award 
applies. 

5.—Term. 
The term of this Award shall be for a period of one 

year and shall operate on and from the 20th day of 
November 1987. 

6.—Definitions. 
(1) "Supervisor" shall mean an employee who is in 

overall charge of the day to day running of the hostel and 
whose duties include the overseeing of the daily activities 
of residents. 

(2) "Qualified Cook" shall mean an employee who 
has completed and can produce appropriate documen- 
tary evidence to his or her employer to the effect that he 
or she has successfully completed an apprenticeship in 
cooking at an approved or recognised school or college, 
or who has passed an appropriate trade test in cooking at 
a recognised school or college. 

(3) "Temporary Employee" means an employee 
engaged for a specific period or periods longer than one 
month but less than 12 months. 

(4) "Other Cook" shall mean an employee who is 
employed when no other cook is employed during his or 
her shift. 

(5) "Union" shall mean the Federated Miscellaneous 
Workers' Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch. 

(6) "Casual Employee" means an employee engaged 
for a period of less than one month. Where the employ- 
ment continues beyond one month, he/she shall be 
deemed to be a temporary employee from the end of that 
month. 

(7) "Part-Time Employee" means an employee who 
regularly works less than 38 hours per week. 

7.—Contract of Service. 
(1) The contract of service shall be by the fortnight in 

the case of "Supervisors" and "Assistant Supervisors" 

and by the week in the case of all other employees. Such 
contract of service may be terminated by one fortnight's 
notice or one week's notice, as the case may be on either 
side on any working day or in the event of such notice not 
being given, by the payment by the employer or the 
forfeiture by the employee, of one fortnight's pay or one 
week's pay, as the case may be. The provisions of this 
clause shall not apply to casual employees. 

(2) This clause does not affect the employer's right to 
dismiss for misconduct and in such case wages shall be 
paid up to the time of dismissal only. 

8.—Hours. 
The ordinary hours of work shall be 38 per week, not 

exceeding 10 per day to be worked over nor more than 
five days of the week. Each employee shall be entitled to 
two clear days off duty per week. 

9.—Weekend and Public Holiday Rates. 
(1) An employee shall be paid for ordinary hours 

worked between 12 midnight on Friday and 12 midnight 
on Sunday at the rate of time and one-half. 

(2) An employee who works on any public holiday 
named herein shall be paid a loading of 50 per cent of the 
ordinary wage for the time worked in ordinary hours on 
that day. 

(3) (a) For the purposes of this clause the following 
days shall be considered as public holidays:— 

New Year's Day, Australia Day, Good Friday, 
Easter Monday, Anzac Day, Labour Day, Founda- 
tion Day, Sovereign's Birthday, Christmas Day and 
Boxing Day. 

(b) Where — 
(i) a day is proclaimed as a public holiday or as a 

public half-holiday under section 7 of the 
Public and Bank Holidays Act 1972; and 

(ii) that proclamation does not apply throughout 
the State or to the metropolitan area of the 
State, that day shall be a public holiday or, as 
the case may be a public half-holiday for the 
purposes of this Award within the district or 
locality specified in the proclamation. 

(4) The rates prescribed in subclauses (1) and (2) of this 
clause shall be in substitution for allowances payable 
pursuant to Clause 31.—Shift Work of this Award. 

10.—Overtime. 
(1) Overtime shall mean all time worked beyond or in 

excess of the ordinary rostered hours of duty prescribed 
in Clause 8.—Hours of this Award or Clause 12.—Part- 
Time Employees of this Award on any day the employee 
is rostered on duty and except as hereinafter provided, 
shall be paid for at the rate of time and one half for the 
first two hours and double time thereafter. Such rates 
shall be calculated on an employee's hourly award rates 
and shall be paid in addition to the weekend or shift work 
rates as the case may be. 

(2) In lieu of payment for overtime and by agreement 
between the employees and the employer, time off 
equivalent to the time worked may be granted when 
overtime is occasioned through the failure of another 
employee to report for duty except where a full 
additional shift is required when overtime rates shall 
apply. 

(3) All work performed by employees on any day on 
which they are rostered off duty or days worked in excess 
of those provided in Clause 8.—Hours or Clause 12.— 
Part-Time Employees, shall be paid for at the rate of 
double time. 

(4) Where an employee is required to work overtime 
and such overtime is worked for a period of at least two 
hours in excess of the required daily hours of work, the 
employee shall be provided with a meal free of cost, or 
shall be paid the sum of $4.20 as meal money. 
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11.—Casual Employees. 
(1) A casual employee shall mean an employee 

engaged on an hourly contract of service. 
(2) Casual employees shall not be engaged for less than 

three consecutive hours per engagement. 
(3) A casual employee shall be paid 20 per cent over 

the rates specified herein for his/her class of work. 

12.—Part-Time Employees. 
(1) A part-time employee shall mean an employee 

engaged on a weekly contract of service who works 
regularly from week to week for not less than three hours 
per day. 

(2) Part-time employees shall receive payment for 
wages, annual leave, long service leave, sick leave and 
bereavement leave on a pro rata basis according to the 
same proportion as the number of hours worked each 
week bears to 38. In the case of payment for any of the 
leave entitlements and in circumstances where the 
number of hours worked each week varies, such payment 
shall be calculated according to the arithmetical average, 
over the period from the last anniversary date, or date of 
commencement, as the case may be. 

(3) The laundry and uniform allowances prescribed in 
this Award shall be paid pro rata to part-time employees 
in the proportion that the number of shifts worked each 
week bears to five. 

(4) A part-time employee may work shifts additional 
to the rostered shifts at ordinary rates, subject only to the 
normal rostering parameters of a full-time employee, 
where the employee has previously indicated a willing- 
ness to work extra shifts or where the extra shift was 
arranged prior to the completion of the employee's 
previous shift. Provided that a part-time employee shall 
not be required to work an extra shift. 

13.—Sick Leave. 
(1) (a) An employee who is unable to attend or remain 

at his place of employment during the ordinary hours of 
work by reason of personal ill health or injury shall be 
entitled to payment during such absence in accordance 
with the following provisions. 

(b) Entitlement to payment shall accrue at the rate of 
one-sixth of a week for each completed month of service 
with the employer. 

(c) If in the first or successive years of service with the 
employer an employee is absent on the grounds of 
personal ill health or injury for a period longer than his 
entitlement to paid sick leave, payment may be adjusted 
at the end of that year of service, or at the time the 
employee's services terminate, if before the end of that 
year of service, to the extent that the employee has 
become entitled to further paid sick leave during that 
year of service. 

(2) The unused portions of the entitlement to paid sick 
leave in any one year shall accumulate from year to year 
and subject to this clause may be claimed by the 
employee if the absence by reason of personal ill health 
or injury exceeds the period for which entitlement has 
accrued during the year at the time of the absence. Pro- 
vided that an employee shall not be entitled to claim 
payment for any period exceeding 10 weeks in any one 
year of service. 

(3) To be entitled to payment in accordance with this 
clause the employee shall as soon as reasonably 
practicable advise the employer of his inability to attend 
for work, the nature of his illness or injury and the 
estimated duration of the absence. Provided that such 
advice, other than in extraordinary circumstances shall 
be given to the employer within 24 hours of the 
commencement of the absence. 

(4) The provisions of this clause do not apply to an 
employee who fails to produce a certificate from a 
medical practitioner dated at the time of the absence or 
who fails to supply such other proof of the illness or 
injury as the employer may reasonably require provided 
that the employee shall not be required to produce a 

certificate from a medical practitioner with respect to 
absences of two days or less unless after two such 
absences in any year of service the employer requests in 
writing that the next and subsequent absences in that 
year, if any, shall be accompanied by such certificate. 
Provided that where an employee has had two absences 
on paid sick leave adjacent to other days off duty within 
a period of 12 months the employer may request in 
writing that any further absences adjacent to days off be 
accompanied by such certificate. 

Provided that this request shall remain in force until 
the employee has completed a continuous period of 12 
months without such absence. 

(5) (a) Subject to the provisions of this subclause, the 
provisions of this clause apply to an employee who 
suffers personal ill health or injury during the time when 
he is absent on annual leave and an employee may apply 
for and the employer shall grant paid sick leave in place 
of paid annual leave. 

(b) Application for replacement shall be made within 
seven days of resuming work and then only if the 
employee was confined to his place of residence or a 
hospital as a result of his personal ill health or injury for a 
period of seven consecutive days or more and he 
produces a certificate from a registered medical 
practitioner that he was so confined. Provided that the 
provisions of this paragraph do not relieve the employee 
of the obligation to advise the employer in accordance 
with subclause (3) of this clause if he is unable to attend 
for work on the working day next following his annual 
leave. 

(c) Replacement of paid annual leave by paid sick 
leave shall not exceed the period of paid sick leave to 
which the employee was entitled at the time he proceeded 
on annual leave and shall not be made with respect to 
fractions of a day. 

(d) Where paid sick leave has been granted by the 
employer in accordance with paragraphs (a), (b) and (c) 
of this subclause, that portion of the annual leave 
equivalent to the paid sick leave is hereby replaced by the 
paid sick leave and the replaced annual leave may be 
taken at another time mutually agreed to by the employer 
and the employee or, failing agreement, shall be added to 
the employee's next period of annual leave or, if termina- 
tion occurs before then, be paid for in accordance with 
the provisions of Clause 15.—Annual Leave of this 
award. 

(e) Payment for replaced annual leave shall be at the 
rate of wage applicable at the time the leave is 
subsequently taken provided that the annual leave 
loading prescribed in Clause 15.—Annual Leave of this 
Award shall be deemed to have been paid with respect to 
the replaced annual leave. 

(6) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 66 of the Western Australian Industrial 
Gazette at pages 1 to 4, the paid sick leave standing to the 
credit of the employee at the date of transmission from 
service with the transmitter shall stand to the credit of the 
employee at the commencement of service with the trans- 
mittee and may be claimed in accordance with the pro- 
visions of this clause. 

(7) The provisions of this clause with respect to 
payment do not apply to employees who are entitled to 
payment under the Workers' Compensation and 
Assistance Act 1981, nor to employees whose injury or 
illness is the result of the employee's own misconduct. 

(8) The provisions of this clause shall not apply to 
casual employees. 

14.—Bereavement Leave. 
(1) An employee shall, on the death within Australia, 

of a wife, husband, de facto wife or de facto husband, 
father, father-in-law, mother, mother-in-law, brother, 
sister, child or stepchild be entitled on notice, of leave up 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2253 

to and including the day of the funeral of such relations 
and such leave shall be without deduction of pay for a 
period not exceeding the number of hours worked by the 
employee in two ordinary working days. Proof of such 
death shall be furnished by the employee to the satis- 
faction of the employer. 

Provided that this clause shall have no effect while the 
period of entitlement to leave coincides with any other 
period of leave that may be due to the employee 
concerned. 

(2) The provisions of this clause shall not apply to 
casuals. 

15.—Annual Leave. 
(1) (a) Except as hereinafter provided, a period of six 

consecutive weeks' leave shall be allowed to an employee 
by his/her employer after each period of 12 months' 
continuous employment with such employer. 

(b) Where pursuant to paragraph (3) of subclause 2 
Long Service, of the Long Service Leave provisions 
published in Volume 66 of the Western Australian 
Industrial Gazette at pages 1 to 4, the period of con- 
tinuous service which an employee has had with the 
transmitter (including any such service with any prior 
transmitter) is deemed to be service of the employee with 
the transmittee then that period of continuous service 
with the transmittee for the purposes of this subclause. 

(2) Prior to commencing leave, each employee shall be 
paid for that period of leave as follows: 

(a) At the wage the employee would have received 
had he/she not proceeded on leave. In the case 
of rostered employees that wage shall include 
the shift work and weekend penalties that 
employee would have received had he/she not 
proceeded on leave. 
Where it is not possible to calculate the shift 
and weekend penalties the employee would 
have received, the employee shall be paid the 
average of such payments made each week over 
the four weeks prior to taking the leave; or 

(b) At the rate of wage shown in Clause 18.— 
Wages of this award for his/her class of work 
and in addition be paid a loading of 17.5 per 
cent of that wage for two-thirds of any leave 
due in each year and for the remaining one- 
third of the leave due in each year, be paid 
according to paragraph (a) of this subclause 
whichever is greater. 

(c) Provided that employees to whom subclause (5) 
of this clause applies may be paid a loading of 
17.5 per cent for five-sevenths of any leave due 
in each year in lieu of the two-thirds of any 
leave due in each year. 

(3) (a) Except as provided in paragraph (b) of this 
subclause if after one month's continuous employment, 
an employee lawfully terminates his/her employment or 
his/her employment is terminated by the employer 
through no fault of the employee, the employee shall be 
paid one half of a week's pay at the rate prescribed by 
subclause (2) of this clause in respect of each completed 
month of continuous service for which annual leave has 
not already been taken. 

Provided that employees to whom subclause (5) of this 
clause applies, shall be paid for such additional days' 
leave as have accrued due under that subclause at the 
date of such termination. 

(b) An employee who is dismissed for misconduct 
which occurred after the completion of a 12 month 
qualifying period, but before he/she has taken leave in 
respect of that qualifying period shall be given payment 
in lieu of that leave. 

(4) (a) The annual leave prescribed in subclause (1) of 
this clause may be split into more than one portion: 

(i) By the employer once per annum provided that 
no portion is less than two weeks; 

57841—4 

(ii) By agreement between the employer and the 
employee provided that no portion is less than 
one week. 

(b) Any dispute arising out of this clause in relation to 
splitting or not splitting an employee's annual leave 
entitlement, if not resolved by agreement between the 
employer, the employee and the Union, shall be referred 
to the Western Australian Industrial Relations Commis- 
sion for determination. 

(5) Shift employees (i.e. employees who rotate after- 
noon and/or night shift with day shift as defined in 
Clause 31.—Shift Work) shall be granted an additional 
week's leave; Provided that for employees whose shifts 
are not subject to regular rotation one working day 
additional leave (with a maximum of five working days) 
for each 35 shifts actually worked on afternoon and/or 
night shift shall be granted provided further that 
employees who have completed 155 shifts on afternoon 
and/or night shift shall be granted the additional week. 

(6) Any time in respect of which an employee is absent 
from work except time for which he/she is entitled to 
claim sick pay or time spent on annual leave or long 
service leave as prescribed by this award shall not count 
for the purpose of determining annual leave. 

(7) Before going on annual leave each employee shall 
be given at least two weeks' notice of the date such leave 
is to commence. 

(8) The provisions of this clause shall not apply to 
casual employees. 

(9) (a) The annual leave prescribed by this clause may 
be given and taken before the completion of 12 months' 
continuous service as prescribed by subclause (1) of this 

"clause. 
(b) If the services of an employee terminate and the 

employee has taken a period of leave in accordance with 
this subclause and if the period of leave so taken exceeds 
that which would become due pursuant to subclause (3) 
of this clause the employee shall be liable to pay the 
amount representing the difference between the amount 
received by him/her for the period of leave taken in 
accordance with this subclause and the amount which 
would have accrued in accordance with subclause (3) of 
this clause. The employer may deduct this amount from 
moneys due to the employee by reason of the other pro- 
visions of this award at the time of termination. 

16.—Long Service Leave. 
The Long Service Leave provisions published in 

Volume 66 of the Western Australian Industrial Gazette 
at pages 1 to 4 both inclusive are hereby incorporated in 
and shall be deemed part of this award. 

17.-—Payment of Wages. 
(1) Wages shall be paid by cheque, direct transfer or 

cash at the employer's discretion following consultation 
with employees. 

(2) (a) Where the employer requires the employee to 
establish an account for the purpose of receiving his or 
her wages, the employer shall pay the costs associated 
with such account establishment or maintenance. 

(b) In respect of transfer fees associated with the 
transfer of funds from the employer's bank to any other 
bank or financial institution, such fees shall be paid by 
the employer. 

(3) In the case of payment by cheque the employer 
shall arrange encashment facilities at a branch of a bank 
in close proximity to the place of work. Where it is 
impractical for the employee to cash the cheque on pay 
day, reasonable access to the facility shall be allowed by 
the employer during working time. 

(4) If, for reasons within the control of the employer, 
wages are not available at the nominated time and the 
employee is kept waiting for a period exceeding 30 
minutes, overtime rates shall apply, provided that in the 
case of an employee rostered for duty on that day, the 30 
minute period shall commence from the employee's 
finishing time. 
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(5) No deduction shall be made from an employee's 
wages unless the employee has agreed to such deduction 
in writing, or the deduction is authorised by the award. 

(6) Each employee shall be provided with a pay advice 
slip on each day that wages are paid. The pay advice slip 
shall detail: 

(a) the rate of wage; 
(b) the hours worked, including overtime; 
(c) the gross wage; 
(d) the net wage; 
(e) any allowances paid; 
(f) any deductions made; 
(g) the composition of any annual leave payment; 
(h) the composition of any termination payment. 

(7) Wages shall be paid fortnightly, provided that by 
agreement between the employer and the Union, wages 
may be paid at other intervals. 

(8) Subject to subclause (9) hereof, upon termination 
of employment, the employer shall pay to the employee 
all moneys earned by or payable to the employee before 
the employee leaves the hostel or the same shall be 
forwarded to the employee by post on the next working 
day following termination. 

(9) Where the employee terminates his or her employ- 
ment without notice as required by Clause 7.—Contract 
of Service of this Award, the employer shall forward as 
soon as reasonably possible all moneys earned by or 
payable to such employee to that employee by post. 

(10) If an employee fails to collect his/her wages on 
the appointed day, such wages shall thereafter be 
available for collection (at previously notified times) 
during office hours. 

(7) Apprentices Wages: The weekly wage rate shall be 
a percentage of the Tradesman's Rate as under: 

Percentage of 
Tradesman's 
Weekly Rate 

% 
(a) Four-year Term 

First year 42 
Second year 55 
Third year 75 
Fourth year 88 

(b) 3 Vi -year Term 
First six months 42 
Next year 55 
Next following year 75 
Final year 88 

(c) Three-year Term 
First year 55 
Second year 75 
Third year 88 

(d) For the purposes of this part "Tradesman's 
Rate" means the rate of wage payable to a 
"Qualified Cook", as prescribed in this clause. 

19.—Higher Duties. 
An employee who is required to do work which carries 

a higher rate of pay than that which he or she usually 
performs shall be entitled to the higher rate whilst so 
engaged. Provided that if engaged in such higher grade 
of work for two hours or more he/she shall be paid at the 
higher rate for the day. 

18.—Wages. 
(1) The following shall be the minimum rates of wage 

payable to employees covered by this Award. 
A B C D E F 

(i) Qualified Cook 283.80 302.30 320.90 339.40 358.00 376.50 
(ii) Cook Working 

Alone 269.80 281.10 292.50 303.80 315.20 326.50 
(Hi) Cook, Other 266.70 277.70 288.80 299.80 310.90 321.90 
(iv) Supervisor 310.90 317.70 324.50 331.40 338.20 345.00 
(v) Assistant Supervisor 293.80 299.90 306.00 312.10 318.20 324.30 
(vi) Domestic Workers 259.80 269.00 278.20 287.40 296.70 305.90 
(vii) Driver 328.30 

(2) The classification "domestic workers" shall 
include the following: cleaner, domestic maid, gardener, 
handyman, kitchen worker, laundry worker, pantry 
worker, seamstress, storeman and like classification. 

(3) The ordinary wages of any employee other than a 
supervisor or assistant supervisory placed in charge of 
three or more employees shall be increased by $13.00 per 
week. 

(4) The hourly rate shall be calculated by dividing the 
weekly rate by 38. 

(5) The rates prescribed in subclause (1) of this clause 
shall operate from the beginning of the first pay period to 
commence on or after the following dates — 

Column A from the date of the Award. 
Column B from 1 January 1988. 
Column C from 1 January 1989. 
Column D from 1 January 1990. 
Column E from 1 January 1991. 
Column F from 1 January 1992. 

(6) The minimum weekly rates of wages for work in 
ordinary time to be paid to junior employees shall be as 
follows — 

Percentage 
of the 

Adult Rate 
% 

Under 17 years of age 60 
At 17 years of age 70 
At 18 years of age 80 
At 19 years of age 100 

20.—Uniforms and Laundering. 
(1) Where the employer requires a uniform to be worn, 

a supply of four such uniforms shall be made available 
for use by each employee but such uniforms shall at all 
times remain the property of the employer. 

(2) In lieu of the provision of uniforms, the employer 
may pay an allowance of $2.70 per week. 

(3) The term "uniform" shall include all items of 
clothing and footwear which are specified by the 
employer according to type or colour or according to the 
exclusion of ordinary clothing or footwear, to be worn. 

(4) Each employee shall be entitled to all reasonable 
laundry work at the expense of the employer, but where 
the employer elects not to launder the uniforms, the 
employee shall be paid an allowance of 70 cents per week. 

21.—Board and/or Lodging. 
(1) Where employees are provided with Lodging by 

the employer, the following charges, or deductions as the 
case may be, may be made by the employer: 

Lodging $15.90 per week 
Lodging for employees sharing 
rooms $ 8.00 per week 
Lodging for self contained 
furnished single 
accommodation within hostel 
grounds $26.10 per week 

For the purposes of this clause "Lodging" means a 
room constituting a bedroom, together with communal 
toilet, laundry and sitting room facilities. 

(2) (a) The amounts herein prescribed shall be varied 
as the result of State Wage Case variations to the rate of 
wage for a supervisor by the same proportion and at the 
same time. 

(b) Any variation to the lodging charges shall be calcu- 
lated to the nearest 10 cents. 

(3) An employee in receipt of the call allowance pre- 
scribed by Clause 27.—Call Allowance shall not be 
charged for lodging except where the hostel is the 
principal place of residence of the employee. 
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22.—Roster. 
(1) A roster shall be posted in a convenient place where 

it can be readily seen by the employees concerned. 
(2) Such roster shall denote the hours to be worked by 

each employee and shall be open for inspection by a duly 
accredited representative of the Union at such times as 
the record is open for inspection. 

(3) Such roster shall be posted at least 48 hours before 
it comes into operation and may be altered by 48 hours' 
notice, but this shall not prevent a part-time employee 
working additional shifts in accordance with subclause 
(4) of Clause 12.—Part-Time Employees. 

(4) No employee shall be rostered for duty until at least 
eight hours have elapsed from when the previous 
rostered shift ended. 

23.—Record. 
(1) Each employer bound by this award shall maintain 

a record containing the following information: 
(a) The name and address given by each employee 

subject to this Award. 
(b) The date of birth of an employee if paid as a 

junior employee. 
(c) The date on which each employee commenced 

employment with that employer. 
(d) The classification and "year of employment" 

of the employee and whether the employee is 
employed full-time, part-time or casual. 

(e) The commencing and finishing time of work 
each day, together with any periods between 
those times when the employee was not 
required to work. 

(f) The total number of ordinary hours and the 
total number of overtime hours worked each 
day. 

(g) The wages and any allowances paid to each 
employee each pay period and any deductions 
made therefrom. 

(2) (a) The record shall be kept at one establishment 
and in date order so that the inspections referred to in 
subclause (3) of this clause may be made with respect to 
any period in the 12 months preceding the date of 
inspection. 

(b) The employer may, if it is part of normal business 
practice, periodically send the record or any part of the 
record to another person, provided that the provisions of 
this paragraph shall not relieve the employer of the 
obligations contained elsewhere in this clause. 

(3) (a) Subject to this clause, the record shall be 
available for inspection by any officer of the Union or 
other authorised representative of the Union between the 
hours of 9.00 a.m. and 5.00 p.m. Monday to Friday 
inclusive of such time and date as requested by the 
Union. 

(b) The officer of the Union or other authorised 
representative of the Union shall be permitted reasonable 
time to inspect the record and if required take an extract 
or copy of any of the information contained therein. 

(c) The employer shall permit each employee to 
inspect the record as it relates to that employee either at 
the time of payment of wages or at such other time as 
may be mutually convenient. The employer shall not 
unreasonably withhold the record from inspection by the 
employee. 

(4) (a) If, for any reason, the record is not available 
for inspection at the time and date requested, the Union 
and the employer or his agent may fix a mutually 
convenient time for the inspection to take place. 

(b) If a mutually convenient time cannot be fixed, the 
Union may advise the employer in writing that it requires 
to inspect the record in accordance with the provisions of 
this Award and shall specify the period contained in the 
record which it requires to inspect. 

(c) Within 10 days of the receipt of such advice: 
(i) employers who normally keep this record at a 

place more than 35 kilometres from the GPO 
Perth, shall send a copy of that part of the 
record specified to the office of the Union; and 

(ii) employers who normally keep the record at a 
place less than 35 kilometres from the GPO 
Perth, shall make the record available to the 
Union at a time specified by the Union. 

(d) In the event of a demand made by the Union which 
the employer considers unreasonable the employer may 
apply to the Industrial Relations Commission for 
direction. An application to the Industrial Relations 
Commission made by an employer for direction will, 
subject to the direction, stay the requirements contained 
elsewhere in this subclause. 

(5) In addition to the foregoing, the employer shall 
maintain for the duration of the employees employment, 
a record in respect of each employee showing: 

(a) Name and classification. 
(b) Total hours worked each week. 
(c) Number of days worked each week. 
(d) Total wages paid each pay period. 

(6) Records required to be kept by this clause shall be 
passed on to any succeeding employer in the event that 
the business is sold or transmitted. 

24.—Posting of Award and Union Notices. 
(1) A copy of this Award if supplied by the Union shall 

be exhibited by each employer on his business premises in 
such a place where it may be conveniently and readily 
seen by each worker employed. 

(2) The Secretary of the Union, or any other duly 
accredited representative of the Union, shall be per- 
mitted to post notices relating to Union business in such a 
place where it may be conveniently and readily seen by 
each worker employed. 

25.—Under-Rate Employees. 
(1) Any employee who may by reason of old age or 

infirmity be unable to earn the minimum rate of wage, 
may be paid such lesser wage as may from time to time be 
agreed upon in writing between the Union and the 
employer. 

(2) In the event of agreement not being arrived at, the 
matter may be referred to the Board of Reference for 
determination. 

(3) After application has been made to the Board, and 
pending the Board's decision, the employee shall be 
entitled to work for and be employed at the proposed 
lesser rate. 

26. —Breakdowns. 
The employer shall be entitled to deduct payment for 

any day or portion of a day upon which the employee 
cannot be usefully employed because of any strike by the 
Union or Unions affiliated with it, or by any other 
association or union, or through the breakdown of the 
employer's machinery or any stoppage of work by any 
cause which the employer cannot reasonably prevent. 

27.—Call Allowance. 
An employee who resides at the hostel and who is 

required to remain available for call during her off-duty 
period, shall be paid for each hour of such call at the rate 
of 12.5 per cent of the hourly wage rate, from time to 
time for the Supervisor classification. Such payment 
shall not be made for any period during which the 
employee is required to work as a result of a response to a 
call. 

28.—Location Allowance. 
(1) Subject to the provisions of this clause, in addition 

to the wages prescribed in Clause 18.—Wages of this 
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award, a married employee shall be paid the following 
allowances per week when employed in the towns 
described hereunder. 

Town $ 
Agnew  23.10 
Argyle (see subclause 12)  58.00 
Balladonia  21.50 
Barrow Island (see subclause 13)  19.00 
Boulder  9.10 
Broome  36.10 
Bullfinch   11.00 
Carnarvon   18.30 
Cockatoo Island  39.80 
Coolgardie  9.10 
Cue  23.10 
Dampier  31.10 
Denham  18.30 
Derby  37.60 
Esperance  7.30 
Eucla  25.40 
Exmouth   31.80 
Fitzroy Crossing  45.00 
Goldsworthy   22.10 
Halls Creek  50.60 
Kalbarri   7.30 
Kalgoorlie  9.10 
Kambalda  9.10 
Karratha   36.40 
Koolan Island  39.80 
Koolyanobbing  11.00 
Kununurra  58.00 
Laverton   22.90 
Learmonth  31.80 
Leinster  23.10 
Leonora  22.90 
Madura  23.50 
Marble Bar  54.40 
Meekatharra   19.80 
Mount Magnet  24.40 
Mundrabilla  24.50 
Newman  21.90 
Norseman  18.60 
Nullagine  54.10 
Onslow   37.70 
Pannawonica  29.30 
Paraburdoo   28.90 
Port Hedland  30.80 
Ravensthorpe   12.40 
Roebourne  41.70 
Sandstone  23.10 
Shark Bay  18.30 
Shay Gap  22.10 
Southern Cross  11.00 
Telfer   51.10 
Teutonic Bore  23.10 
Tom Price  28.90 
Whim Creek  36.20 
Wickham  35.50 
Wiluna  23.60 
Wittenoom   48.20 
Wyndham  55.20 

(2) Except as provided in subclause (4) of this clause, a 
single employee shall be paid 50 per cent of the allowance 
prescribed in subclause (1) of this clause. 

(3) An employee whose spouse is employed by the 
same employer and who is entitled to an allowance of a 
similar kind to that prescribed by this clause shall be paid 
50 per cent of the allowance prescribed in subclause (1) of 
this clause. 

(4) Where an employee is provided with board and 
lodging by his employer, free of charge, such employee 
shall be paid 33 Vi per cent of the allowances prescribed in 
subclause (1) of this clause. 

(5) Junior employees, casual employees, part-time 
employees, apprentices receiving less than adult rate and 
employees employed for less than a full week shall 
receive that proportion of the location allowance as 

equates with the proportion that their wage for ordinary 
hours that week is to the adult rate for the work 
performed. 

(6) Where an employee is on annual leave or receives 
payment in lieu of annual leave he shall be paid for the 
period of such leave the location allowance to which he 
would ordinarily be entitled. 

(7) Where an employee is on long service leave or other 
approved leave with pay (other than annual leave) he 
shall only be paid location allowance for the period of 
such leave he remains in the location in which he is 
employed. 

(8) For the purpose of this clause a married employee 
includes: 

(a) a person who has a de facto spouse; and 
(b) a person who is a sole parent with dependent 

children. 

(9) Subject to the making of a General Order pursuant 
to section 50 of the Act, that part of each location 
allowance representing prices shall be varied from the 
beginning of the first pay period commencing on or after 
the first day of July in each year in accordance with the 
annual percentage change in the Consumer Price Index 
(excluding housing) for Perth measured to the end of the 
immediately preceding March quarter, the calculation to 
be taken to the nearest 10 cents. 

(10) The allowance prescribed for Argyle is equated to 
Kununurra as an interim allowance. Liberty is reserved 
to the parties to apply for a review of the allowance for 
Argyle in the light of changed circumstances occurring 
after the date of this Award. 

(11) The allowance prescribed for Barrow Island shall 
be the allowance prescribed by Clause 8 of the Hydro- 
carbons and Gas (Production and Processing 
Employees) Consolidated Award 1981, which at the date 
of this Award is $ 19.00 per week. The terms of this clause 
shall not apply where they are inconsistent with the terms 
of Clause 8 of the Hydrocarbons and Gas (Production 
and Processing Employees) Consolidated Award 1981. 

29.—Maternity Leave. 
(1) Eligibility for Maternity Leave: An employee who 

becomes pregnant shall, upon production to her 
employer of a certificate from a duly qualified medical 
practitioner stating the presumed date of her confine- 
ment, be entitled to maternity leave provided that she has 
had not less than 12 months' continuous service with that 
employer immediately preceding the date upon which she 
proceeds upon such leave. 

For the purposes of this clause: 
(a) An employee shall include a part-time 

employee but shall not include an employee 
engaged upon casual or seasonal work. 

(b) Maternity leave shall mean unpaid maternity 
leave. 

(2) Period of Leave and Commencement of Leave. 
(a) Subject to subclauses (3) and (6) hereof, the 

period of maternity leave shall be for an 
unbroken period of from 12 to 52 weeks and 
shall include a period of six weeks' compulsory 
leave to be taken immediately before the 
presumed date of confinement and a period of 
six weeks' compulsory leave to be taken 
immediately following confinement. 

(b) An employee shall, not less than 10 weeks prior 
to the presumed date of confinement, give 
notice in writing to her employer stating the 
presumed date of confinement. 

(c) An employee shall give not less than four 
weeks' notice in writing to her employer of the 
date upon which she proposes to commence 
maternity leave, stating the period of leave to 
be taken. 
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(d) An employee shall not be in breach of this order 
as a consequence of failure to give the 
stipulated period of notice in accordance with 
paragraph (c) hereof if such failure is 
occasioned by the confinement occurring 
earlier than the presumed date. 

(3) Transfer to a Safe Job: Where in the opinion of a 
duly qualified medical practitioner, illness or risks arising 
out of the pregnancy or hazards connected with the work 
assigned to the employee make it inadvisable for the 
employee to continue at her present work, the employee 
shall, if the employer deems it practicable, be transferred 
to a safe job at the rate and on the conditions attaching to 
that job until commencement of maternity leave. 

If the transfer to a safe job is not practicable, the 
employee may, or the employer may require the 
employee to, take leave for such period as is certified 
necessary by a duly qualified medical practitioner. Such 
leave shall be treated as maternity leave for the purposes 
of subclauses (7), (8), (9) and (10) hereof. 

(4) Variation of Period of Maternity Leave. 
(a) Provided the addition does not extend the 

maternity leave beyond 52 weeks, the period 
may be lengthened once only, save with the 
agreement of the employer, by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
lengthened. 

(b) The period of leave may, with the consent of 
the employer, be shortened by the employee 
giving not less than 14 days' notice in writing 
stating the period by which the leave is to be 
shortened. 

(5) Cancellation of Maternity Leave. 
(a) Maternity leave, applied for but not 

commenced, shall be cancelled when the preg- 
nancy of an employee terminates other than by 
the birth of a living child. 

(b) Where the pregnancy of an employee then on 
maternity leave terminates other than by the 
birth of a living child, it shall be the right of the 
employee to resume work at the time 
nominated by the employer which shall not 
exceed four weeks from the date of notice in 
writing by the employee to the employer that 
she desires to resume work. 

(6) Special Maternity Leave and Sick Leave. 
(a) Where the pregnancy of an employee not then 

on maternity leave terminates after 28 weeks 
other than by the birth of a living child then — 

(i) she shall be entitled to such period of 
unpaid leave (to be known as special 
maternity leave) as a duly qualified 
medical practitioner certifies as 
necessary before her return to work. 

(ii) for illness other than the normal conse- 
quences of confinement she shall be 
entitled, either in lieu of or in addition 
to special maternity leave, to such paid 
sick leave as to which she is then 
entitledand which a duly qualified 
medicalpractitioner certifies as 
necessary beforeher return to work. 

(b) Where an employee not then on maternity leave 
suffers illness related to her pregnancy, she may 
take such paid sick leave (to be known as 
special maternity leave) as a duly qualified 
medical practitioner certifies as necessary 
before her return to work, provided that the 
aggregate of paid sick leave, special maternity 
leave and maternity leave shall not exceed 52 
weeks. 

(c) For the purposes of subclauses (7), (8) and (9) 
hereof, maternity leave shall include special 
maternity leave. 

(d) An employee returning to work after the 
completion of a period of leave taken pursuant 
to this subclause shall be entitled to the position 
which she held immediately before proceeding 
on such leave or, in the case of an employee 
who was transferred to a safe job pursuant to 
subclause (3), to the position she held 
immediately before such transfer. 
Where such position no longer exists but there 
are other positions available, for which the 
employee is qualified and the duties of which 
she is capable of performing, she shall be 
entitled to a position as nearly comparable in 
status and salary or wage to that of her former 
position. 

(7) Maternity Leave and Other Leave Entitlements: 
Provided the aggregate of leave including leave taken 
pursuant to subclauses (3) and (6) hereof does not exceed 
52 weeks. 

(a) An employee may, in lieu of or in conjunction 
with maternity leave, take any annual leave or 
long service leave or any part thereof to which 
she is then entitled. 

(b) Paid sick leave of other paid authorised award 
absences (excluding annual leave or long service 
leave), shall not be available to an employee 
during her absence on maternity leave. 

(8) Effect of Maternity Leave on Employment: Not- 
withstanding any award, or other provisions to the 
contrary, absence on maternity leave shall not break the 
continuity of service of an employee but shall not be 
taken into account in calculating the period of service for 
any purpose of the „ward. 

(9) Termination of Employment. 
(a) An employee on maternity leave may terminate 

her employment at any time during the period 
of leave by notice given in accordance with this 
award. 

(b) An employer shall not terminate the employ- 
ment of an employee on the ground of her 
pregnancy or of her absence on maternity 
leave, but otherwise the rights of an employer 
in relation to termination of employment are 
not hereby affected. 

(10) Return to Work After Maternity Leave. 
(a) An employee shall confirm her intention of 

returning to her work by notice in writing to the 
employer given not less than four weeks prior 
to the expiration of her period of maternity 
leave. 

(b) An employee, upon the expiration of the notice 
required by paragraph (a) hereof, shall be 
entitled to the position which she held 
immediately before proceeding on maternity 
leave or, in the case of an employee who was 
transferred to a safe job pursuant to subclause 
(3), to the position which she held immediately 
before such transfer. Where such position no 
longer exists but there are other positions 
available for which the employee is qualified 
and the duties of which she is capable of 
performing, she shall be entitled to a position as 
nearly comparable in status and salary or wage 
to that of her former position. 

(11) Replacement Employees. 
(a) A replacement employee is an employee 

specifically engaged as a result of an employee 
proceeding on maternity leave. 

(b) Before an employer engages a replacement 
employee under this subclause, the employer 
shall inform that person of the temporary 
nature of the employment and of the rights of 
the employee who is being replaced. 
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(c) Before an employer engages a person to replace 
an employee temporarily promoted or trans- 
ferred in order to replace an employee 
exercising her rights under this clause, the 
employer shall inform that person of the 
temporary nature of the promotion or transfer 
and of the rights of the employee who is being 
replaced. 

(d) Provided that nothing in this subclause shall be 
construed as requiring an employer to engage a 
replacement employee. 

(e) A replacement employee shall not be entitled to 
any of the rights conferred by this clause except 
where her employment continues beyond the 12 
months qualifying period. 

(12) Effect of Maternity Leave on Accrued Day(s) 
Off. 

(a) When an employee proceeds on maternity leave 
there will be no accrual towards an accrued day 
off as prescribed in subclauses (1) and (2) of 
Clause 7.—Hours of this Award. 

(b) When an employer proceeds on maternity leave 
the employer may pay an employee the amount 
of hours accrued towards an accrued day off as 
prescribed in subclauses (1) and (2) of Clause 
7.—Hours of this Award. 

(13) Where a business has been transmitted from one 
employer to another and the employee's service has been 
deemed continuous in accordance with subclause (3) of 
Clause 2 of the Long Service Leave provisions published 
in Volume 66 of the Western Australian Industrial 
Gazette at page 104, the entitlement to maternity leave as 
prescribed by this clause standing to the credit of the 
employee at the date of transmission from service with 
the transmitter shall stand to the credit of the employee 
at the commencement of service with the employee at the 
commencement of service with the transmittee and may 
be claimed in accordance with the provisions of this 
clause. 

30.—No Reduction. 
(1) Nothing contained in this Award shall operate to 

reduce the wages or conditions of any employee who at 
the date of this Award is being paid a higher rate of wage 
than the minimum prescribed for his/her class of work or 
who enjoyed conditions more beneficial than contained 
in this Award. 

(2) An employee in receipt of a higher wage than that 
prescribed by this Award shall have that wage adjusted 
according to State Wage Case decisions until the wage 
prescribed by this Award is no less than that paid to the 
employee. 

(3) An employee in receipt of accumulated days off as 
the means of working the 38 hour week shall continue to 
receive such accrued days off unless agreement to do 
otherwise is reached. 

31.—Shift Work. 
(1) (a) The loading on the ordinary rates of pay for an 

afternoon or night shift worked in ordinary hours shall 
be 12.5 pe cent. 

(b) For the purposes of this subclause an afternoon 
shift shall be one which commences between 12 noon and 
6.00 p.m. and a night shift shall be one which commences 
between 6.00 p.m. and 4.00 a.m. 

(c) The second portion of a broken shift, where such 
second portion commences after 12 noon shall be 
regarded as an afternoon shift for the purposes of this 
subclause. 

(d) The provisions of paragraph (a) of this subclause 
do not apply to an employee who on any day commences 
his/her ordinary hours of work after 12 noon and 
completes those hours at or before 6.00 p.m. on that day. 

32.—Interviews. 
(1) An accredited representative of the Union shall be 

entitled to enter the business premises of the employer 
and interview an employee subject to the following: 

(a) On arrival at the workplace the union repre- 
sentative shall seek permission to enter the 
premises from the employer or his senior 
representative. 

(b) Agreement between the union representative 
and the employer shall be sought as to where 
and subject to what conditions the employee 
may be interviewed or work inspected. 

(2) Failing agreement on the foregoing, the following 
shall apply: On giving prior notice in writing or by tele- 
phone to the employer or his appointed representative, 
or failing that person being available, the most senior 
person in charge of the establishment, an accredited 
representative of the Union shall be entitled to enter the 
business premises of the employer to interview an 
employee during the recognised meal period at the place 
at which the meal is usually taken, provided that this 
right shall not be exercised without the consent of the 
employer more than once in any one week, however the 
employer does not have the right to refuse the first 
occasion in any one week provided prior notice has been 
given. If access has not been gained in accordance with 
theprovisions of this clause then the union representative 
shall leave immediately upon a request from the 
employer or, his appointed representative or senior 
person in charge. 

33.—Fares and Motor Vehicle Allowances. 
(1) Where an employee is required during his/her 

normal working hours, by the employer, to work outside 
his/her usual place of employment the employer shall 
pay the employee any reasonable travelling expenses 
incurred except where an allowance is paid in accordance 
with subclause (2) hereof. 

(2) (a) Where an employee is required and authorised 
to use his/her own motor vehicle in the course of his/her 
duties he/she shall be paid an allowance not less than that 
provided for in the schedules set out hereunder. Not- 
withstanding anything contained in this subclause the 
employer and the employee may make any other arrange- 
ment as to car allowance not less favourable to the 
employee. 

(b) Where an employee in the course of a journey 
travels through two or more of the separate areas, 
payment at the rates prescribed herein shall be made at 
the appropriate rate applicable to each of the separate 
areas traversed. 

(c) A year for the purpose of this clause shall 
commence on the 1st day of July and end on the 30th day 
of June next following. 

Rates of Hire for use of Employee's own Vehicle on 
Employer's Business. 

Schedule 1 — Motor Car. 
Area and Details Engine Displacement 

(in cubic centimetres) 
Over 1600cc- 1600cc 

2600cc 2600cc and 
Under 

c/km c/km c/km 
Metropolitan Area: 

First 8 000 kilometres 33.1 29.6 24.4 
Over 8 000 kilometres 21.6 19.2 16.4 

South West Land Division: 
First 8 000 kilometres 33.9 30.3 25.1 
Over 8 000 kilometres 22.1 19.7 16.8 

North of 23.5 degrees 
South Latitude: 

First 8 000 kilometres 37.5 33.2 27.9 
Over 8 000 kilometres 24.1 21.4 18.4 

Rest of State: 
First 8 000 kilometres 34.8 31.2 25.8 
Over 8 000 kilometres 22.7 20.3 17.2 
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34.—Temporary Employees. 
A temporary employee shall accrue and be paid all the 

benefits prescribed by this Award for time worked as if 
the employee was permanently employed, notwithstand- 
ing breaks in employment, and shall be entitled to or 
give, as the case may be, one week's notice of termina- 
tion of the contract of service, and shall either be paid or 
forfeit, as the case may be, one week's pay if the required 
notice is not given. 

Schedule of Respondents. 
Anglican Homes for the Aged (Incorporated) 
416 Stirling Highway 
COTTESLOE WA 6011 
Catholic Homes for the Aged (Incorporated) 
29 Goderich Street 
EAST PERTH WA 6000 
Uniting Church in Australia Aged Persons Homes 

Board Trust, WA 
73 Mill Point Road 
SOUTH PERTH WA 6151 
Salvation Army (Western Australia) Property Trust 
48 Pier Street 
PERTH WA 6000 
Returned Services League (WA) Incorporated 
51 Alexander Drive 
MT LAWLEY WA 6050 
Silver Chain Nursing Association (Incorporated) 
6 Sundercombe Street 
OSBORNE PARK WA 6017 
City of Bayswater Aged Persons Homes Trust 
61 Broun Avenue 
MORLEY WA 6062 
Presbyterian Church Western Australia 
214 Canning Highway 
EAST FREMANTLE WA 6158 
Dale Cottages (Incorporated) 
John Street 
ARMADALE WA6112 
Churches of Christ Homes (Incorporated) 
20 Plantation Street 
MT LAWLEY WA 6050 
Mandurah Retirement Village (Incorporated) 
Third Avenue 
MANDURAH WA 6210 

PRESIDENT — 

Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 1259 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

7th day of October 1987. 

Application for a Stay — Commissioner erred in law — 
exceeded jurisdiction — compensation to employee 
for unfair dismissal — application resisted — no 
serious ground of appeal — balance of convenience 
favours individual employee — application refused. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I think there is good reason to 
determine this application without reserving the 
question, and I propose to do so. 

This is an application pursuant to section 49 sub- 
section (11) of the Industrial Relations Act 1979. It seeks 
a Stay of the operation of the Decision and Order of 
Commissioner W.S. Coleman made on 14 September 
1987, in respect of a matter between Robe River Iron 
Associates, the applicant, and Amalgamated Metal 
Workers and Shipwrights Union of Western Australia 
and Others, the respondents. 

The grounds of the application for a Stay are that:— 
1. The learned Commissioner erred in law and 

exceeded his jurisdiction under the Industrial 
Relations Act 1979, in ordering the applicant to pay 
to Kennedy a sum of money equal to the amount of 
wages he would have earned had his employment 
continued from 2 June 1987 until 24 August 1987, 
when — 

(a) there is no power under the provisions of 
the Act to do so; 

(b) the power of the Commission under the 
Act to order the payment of a sum of 
money, if any, is limited to an Order 
supplementary to an Order for reinstate- 
ment; 

(c) the Commission is not empowered, in the 
absence of an order for re-employment, or 
reinstatement, to order the payment of an 
amount in the nature of Common Law 
damages. 

The Company further seeks the Stay of operation of 
the Decision and the Order upon the grounds that there is 
a serious question of law, namely, the jurisdiction and 
power of the Commission to order the payment of a sum 
of money when not supplementary to an Order for re- 
employment which arises for determination, and 
Kennedy is no longer employed by the applicant and has 
left the area. There is therefore no real prospect of the 
applicant being able to recover moneys paid out to 
Kennedy if the appeal is successful and if the appeal is 
not successful the applicant will immediately be in a 
position to pay to Kennedy the amount ordered. I should 
add that the applicant has given an undertaking in these 
proceedings to pay the amount into an account which 
would attract an appropriate rate of interest. That may 
work to the advantage of Kennedy in the event that the 
appeal is unsuccessful. 

The application is resisted upon the grounds that:— 
1. the applicant's proposed appeal discloses no 

serious ground of appeal; 
2. on 24 August 1987 the applicant and Kennedy 

agreed to give effect to the draft Minute of Order 
which was issued with the Reasons of the learned 
Commissioner and was handed down on 21 August 
1987 which envisaged an Order for his employment 
by the applicant without loss of entitlements and 
without loss of wages from the date of his wrongful 
dismissal to re-employment; 

3. Kennedy prejudiced himself by resuming work 
with the applicant from 24 August 1987 which was 
earlier than he would have been required to. The 
Commissioner's Draft Minute of Order contemplat- 
ed that he would be paid lost wages between his 
wrongful dismissal and his re-employment and thus 
by his actions he chose to work when he would have 
been paid for remaining away from work until the 
Commission's Order was perfected; 

4. in fact, Kennedy's employment was terminated 
by his own resignation on 1 September before the 
Order of the learned Commissioner had been per- 
fected and Kennedy evidently is prepared to assert 
that the applicant within that short time made his 
working life so intolerable he was impelled to leave; 
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5. the applicant, to it's own advantage and for its 
own purpose, decided to take Kennedy back and to 
give effect to the Commission's proposed Order. It 
is said that it cannot now be heard to say that there 
can be no award of lost wages to him from the date 
of wrongful dismissal to the date of his actual re- 
employment pursuant to the contemplated Order; 
and finally 

6. the balance of convenience favours Kennedy 
who is a married man with a child and whose address 
has been disclosed. He has suffered considerable 
hardship as a result of the wrongful dismissal so 
found and as a result of the applicant's failure to pay 
his wages from the date of his wrongful dismissal to 
his re-employment. He now stands to be prejudiced 
solely on account of the applicant's purported 
reliance on it's appeal on a draft Order for re- 
employment prior to the issuing of the 
Commission's actual Order. This action the 
respondent says, in response to this application, is 
an action wholly devoid of any legal or substantial 
merit. 

The approach adopted in respect of an application of 
this kind has been made clear from time to time. 
Speaking generally, it is an occasion on which the 
Commission as constituted is required to exercise a 
discretion either to grant the Stay or to refuse it, and it 
will be granted upon the Commission being satisfied that 
there is a serious issue to be tried in the appeal, secondly, 
if the Commission is satisfied that the balance of 
convenience favours awarding a Stay. 

In considering the merit of the application it is 
necessary to have regard for both of those factors, 
though necessarily one turns one's consideration to each 
of them in turn and appropriately it is necessary first to 
consider the question of whether, upon the appeal, there 
is a serious question to be tried. 

I go back to ground one of the application which I 
have referred to. It is to be assumed that it repeats in 
substance the basis of the grounds of appeal. For 
example, the allegation of error in making an Order 
which is compensatory in its nature, when there is no 
power under the provisions of the Act to do so. That is a 
question upon which the Full Bench of this Commission 
has found that there is power to do so, and that 
determination is the subject of appeal to the Western 
Australian Industrial Appeal Court. That appeal has not 
yet been determined. It would no doubt be fair to say that 
to the extent that the argument depends upon that 
ground, the law is in a state of uncertainty and therefore 
there may well be an issue of some seriousness to be 
determined. 

I refer now to the second limb of the argument of the 
appellant, or the proposed argument of the appellant and 
the basis for this application, which is that the power of 
the Commission under the Act to order the payment of a 
sum of money, if any, is limited to an Order supple- 
mentary to an Order for reinstatement. 

As to that, the state of the law is equally uncertain, but 
while the Commission's power to make Orders in the 
nature of compensatory Orders has been held to exist in 
the generality, the only expressed view to the contrary 
has suggested that that power is restricted to the Order 
for the payment of a sum of money supplementary to an 
Order for reinstatement. In short, an Order so made 
would be in exercise of a power presently beyond 
question on any view of the law, albeit, if it were a matter 
raised before the Industrial Appeal Court, it may result 
subsequently in a different determination, and it is not 
for me to say. But so far as it concerns the law on the 
question as it is presently known where an Order for the 
payment of a sum of money is consequent upon an Order 
for reinstatement, it would be a proper exercise of power 
and it may be that the power is wider than that. 

It is sufficient I think, to rest upon those words, the 
proposition which I now intend to refer to. I intend to 
refer to the facts of this particular matter, in which, 
simply stated, there was a decision that Kennedy had 

been unfairly dismissed and a determination, clearly 
expressed, that he should be re-employed without loss of 
entitlements, and that that Order should be given effect 
in accordance with the Act and in accordance with the 
Minute of Order which was issued with the Reasons for 
Decision. 

Events overtook the perfecting of the Order in those 
terms. The circumstances of the resignation of Kennedy 
are of no concern to me in this application but I think I 
have to accept they must have been significant in the view 
of the Commissioner when the Order was finally per- 
fected in the form that it was, namely, in terms which 
refer to the unfair dismissal on 2 June and require the 
applicant (the respondent in those proceedings) to pay 
the amount of wages that Kennedy would normally have 
received had his employment continued from 2 June to 
24 August. 

The point that emanates from those facts, I think, is 
that the Order that was proposed gave effect to a power 
which the Commission possessed even on the most 
restricted view of it's power to order compensation. That 
is, that which was proposed was the payment of money 
supplementary to an Order for re-employment. 

While it might be alleged that the Order for the 
payment of the sum in accordance with the existing 
Order of 14 September 1987 is a payment in the nature of 
Common Law damages, the facts clearly establish the 
nature of the Order that was intended by the Commis- 
sion. The unusual event which occurred (the sudden 
resignation of Kennedy), made it futile to perfect the 
Order in the terms in which the Minute proposed but, 
that notwithstanding, the reality of the situation is or was 
intended to be a payment to Kennedy of the wages that 
he lost as a result of the unfair dismissal and failed to 
receive between the time of his dismissal and the time of 
his re-employment. 

If that view is a correct view of the facts and the legal 
consequences are what I suspect them to be then it may 
be that there is no serious question to be argued in these 
particular circumstances. It equally may be otherwise. 
That may depend in the final analysis on the determina- 
tion of the Industrial Appeal Court on the question of 
the power of the Commission to exercise a general 
authority to order payment by way of compensation or 
on a limited power to do so consequent upon an Order 
for reinstatement or re-employment. Either way, it leaves 
me in a state of uncertainty that the applicant has shown 
that there is a serious question to be tried in this matter. 
Even if I am wrong in that, I am far from convinced that 
the balance of convenience favours the granting of the 
Stay. 

I think the fact that Kennedy, who had been restored 
to his employment, was found to have been unfairly 
dismissed and had been ordered repayment of wages 
which were lost extending over a period of some months, 
is entitled to the fruits of the Order in his favour. The fact 
that the respondent is a mining company of some size 
and is now aware, at least, of the address of Kennedy 
suggests that the balance weighs heavily in favour of the 
individual. 

For those reasons I propose that the application be 
refused. 

Order accordingly. 

Appearances: 
Mr H.J. Dixon (of Counsel) for the applicant. 
Mr D.M. Stone (of Counsel) for the respondents. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Robe River Iron Associates 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. 1259 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

7th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 7th day of October 1987 and having heard Mr 
H.J. Dixon (of Counsel) on behalf of the applicant and 
Mr D.M. Stone (of Counsel) on behalf of the respon- 
dents and judgment being delivered on the said 7th day 
of October 1987 wherein I found that the application 
should be refused and gave reasons therefor, it is this 
day, the 7th day of October 1987 ordered that the 
application be dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Regulation 78. 

In the matter of an application by the Australian Builders 
Labourers Federated Union of Workers — Western 
Australian Branch; the United Timber Yards, 
Sawmills and Woodworkers Employees Union of 
Western Australia and the Operative Plasterers and 
Plaster Workers Federation of Australia (Industrial 
Union of Workers) Western Australian Branch for 
the registration of a new organisation to be formed 
by the amalgamation of the said organisation and in 
the matter of an application for an extension of the 
time in which to file a Notice of Objection to the said 
application. 

Application No. 1504 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

Order. 
WHEREAS this application was made by the Master 
Builders' Association of Western Australia (Union of 
Employers) Perth in accordance with the abovemention- 
ed Act and the Regulations made thereunder; and 
whereas the application was heard ex parte before me in 
Chambers and granted; now therefore I do this day, the 
13th day of November 1987, hereby order and direct 
that:— 

1. In the case of the Master Builders' Association 
of Western Australia (Union of Employers) Perth, 
the time for filing and serving a Notice of Objection 
in application No. 1364 of 1987 shall be extended to 
the 27th day of November 1987; 

2. It shall not be necessary to serve a copy of the 
application herein Nod. 1504 of 1987 on the 
applicants; and 

3. A copy of this order shall accompany the 
Notice of Objection when that notice is served on 
the applicants. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Personalised Tuition Services Pty Ltd 
and 

Daryl Fisher, Maxwell Belcher and Marilyn Ann Wood. 
No. 1345 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

14th day of October 1987. 

Application for a Stay — application incompetent — not 
satisfied that balance of convenience should be 
stayed — application dismissed. 

Reasons for Decision. 
THE PRESIDENT: In delivering my decision I do it 
shortly because I have already made reference to many 
relevant matters in the course of the proceedings and they 
appear on transcript. I refer in particular to my explana- 
tion to Mr Soia, who appears on behalf of the Applicant 
in these proceedings, that much of the matters which are 
referred to in the schedule in support of this application 
are matters which relate to the initial proceedings before 
Commissioner Martin in which Orders were made and 
have become the subject of enforcement Orders. It is 
against these enforcement Orders that three Appeals 
have been lodged in the Commission and are to be heard 
at a subsequent date when the formalities for Appeal 
have been put in Order and permit the listing of the 
Appeal. 

There are other matters contained in the schedule 
which I do not find are at all relevant to an Application to 
Stay these proceedings. 

I think it is sufficient to say that I am dealing with an 
application by Personalised Tuition Services Pty Ltd by 
which it is applying to Stay the Decision of the Industrial 
Magistrate in matter numbers 215, 227 and 230 of 1987. 
In other words, it is an application for a Stay of the 
Decision of the Magistrate consequent on three Appeals 
lodged by Personalised Tuition Services Pty Ltd against 
a Decision to Order enforcement of a Judgment or an 
Order in favour of Mr Fisher, Mr Belcher and Ms Wood, 
those parties being the Respondents to this present 
Application. 

The Appeal necessarily arises pursuant to the 
provisions of section 84 of the Industrial Relations Act 
and, unlike section 49, there is no provision contained in 
that section of the kind which is found in subsection (11) 
of section 49 which provides that:— 

At any time after an appeal to the Full Bench has 
been instituted under this section . . . 

and that refers, if I might interpolate to an appeal to the 
Full Bench from a Decision of the Commission, 

... a person who has a sufficient interest may 
apply to the Commission for an Order that the 
operation of the Decision appealed against be 
stayed, wholly or in part, pending the hearing and 
determination of the appeal. 

Subsection (12) provides that:— 
An application under subsection (11) shall be 

heard and determined by the President. 
That is the nature of the Stay which the present 

Applicant is endeavouring to obtain in these proceedings 
but, as I have said, it relates to an Appeal from the 
Industrial Magistrate pursuant to section 84, for which 
no such provision for stay exists in the Act. For that 
reason I think that the application is incompetent but 
even if I should be wrong in that I propose to refuse the 
application. 

As I have said, the transcript will show in the fullest 
detail why I do so, inasmuch as the basis on which the 
application is brought goes to issues which are at best 
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arguable under the Appeal and at worst quite irrelevant 
to the Appeal or at least to the issue of the Magistrate's 
Orders against which the Appeal is directed. 

I think it is unnecessary to say anything further except 
that the Respondents are entitled to the fruits of their 
judgments, obtained initially before the Commission and 
currently the subject of enforcement Orders under the 
Industrial Magistrate's jurisdiction. 

Even if there were power to bring the application for 
Stay, I cannot be satisfied that on the balance of con- 
venience there should be a stay, inasmuch as the 
Company, if it is successful in the Appeal, has the oppor- 
tunity of course to recover any moneys that have been 
disbursed. 

In proceedings of this kind it is often necessary, as it 
has been here, to refer to matters that are likely to be 
raised in the Appeal. The fundamental reason why that is 
necessary is that it is essential in a normal application of 
this kind to be satisfied that there is a serious question to 
be tried, but in coming to that conclusion one has to 
advert to the grounds of Appeal and to some extent make 
an assessment of the likelihood of their success. 

That does not mean that in dealing with a Stay 
application and in referring to the grounds of Appeal and 
making decisions upon it there is any attempt to pre-empt 
judgment, as it were, on the Appeal itself. I think it is 
important for me to say that since I sit as Chairman of all 
Appeals in the Commission and if these proposed 
Appeals are pursued then I will no doubt be sitting as 
Chairman of those Appeals. I will do so of course 
without any preconceptions and I will hearken to the 
evidence and submissions that are made as I am required 
to do. The Applicant need have no fear in that regard. 

I propose for the reasons I have given to dismiss the 
application. 

Order accordingly. 

Appearances: 
Mr K.P. Soia on behalf of the Applicant. 
Mr D. Fisher on his own behalf and on behalf of Mr 

M. Belcher and Ms M.A. Wood. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

Personalised Tuition Services Pty Ltd 
and 

Daryl Fisher, Maxwell Belcher and Marilyn Ann Wood. 
No. 1345 of 1987. 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

14th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 14th day of October 1987 and having heard Mr 
K.P. Soia on behalf of the Applicant and Mr D. Fisher 
on behalf of the Respondents and having delivered 
judgment on the matter on the said 14th day of October 
1987 wherein I found that the application should be 
dismissed and gave reasons therefor, it is this day, the 
14th day of October 1987 ordered that the application be 
dismissed. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

The West Australian Timber Industry Industrial Union 
of Workers, South-West Land Division 

and 
United Timber Yards, Sawmills and Woodworkers' 

Employees' Union of Western Australia. 
No. 1276 of 1987. 

Timber Industry Timber Workers 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

9th day of October 1987. 

Application for a Stay pending hearing of Appeal — 
previous restraining Order prejudicial — no point in 
maintaining effect of restraint — balance of con- 
venience in favour of Stay — Order stayed. 

Reasons for Decision. 
(Given extemporaneously.) 

THE PRESIDENT: I have before me an application by 
the West Australian Timber Industry Industrial Union of 
Workers, South-West Land Division, to which the 
Respondent is the United Timber Yards, Sawmills and 
Woodworkers' Employees' Union of Western Australia. 
The application is brought pursuant to section 49 sub- 
section (11) and seeks a Stay of an Order made by a single 
Commissioner in application number 1185 of 1987 
pending the hearing and determination of the Appeal 
against that Decision and that Order. 

The Order is intended to be an interim Order. The 
application itself, 1185, seeks a permanent Order. The 
purpose of the Order is that the Applicant be restrained 
itself, or its servants, or agents, or otherwise from 
recruiting or attempting to recruit or enrol or attempting 
to enrol as members persons employed within a 45 kilo- 
metre radius of the General Post Office at Perth. 

It is sufficient for present purposes that that 
geographical description refers to the limitation of 
eligibility on members of the Respondent Union. It 
describes the essential differences between the eligibility 
provisions of the two competing Unions in this applica- 
tion. In short, the complaint raised by the original 
application (1185 of 1987), was that there had been and 
was likely to be an attempt by the Applicant to enrol 
members of the Respondent Union. The Order sought to 
prevent a continuation of that attempt on the grounds 
that in the opinion of the learned Commissioner this 
would lead to a deterioration of industrial relations in 
respect of the matter with which the main or substantive 
Application was concerned. 

The grounds of Appeal lodged against the interim 
Order assert that there was error in law in hearing the 
claim for a variety of reasons, principally because the 
Applicant, as appears obvious from the face of the 
Order, was never served with a copy of the Application 
before the Order was made; that it was heard and the 
Order made without the Applicant's knowledge and that 
it was therefore denied natural justice. It had also 
claimed as a ground of Appeal that the making of the 
Order was beyond the jurisdiction of the Commission. 

Because it may be well argued that the Order repre- 
sents a finding as distinct from a Decision and that the 
provisions of section 49 in relation to the Appeal against 
the finding might be applicable, the grounds of Appeal 
addressed the claim that there has been a denial of 
natural justice as a justification for the Full Bench 
hearing the matter even though it may be seen as an 
Appeal against a finding rather than a Decision. 

That is sufficient to indicate, and I am well satisfied as 
to this, that there is a serious question to be tried and the 
Respondent concedes as much. The Appeal is set for 
hearing before the Full Bench on 1 December 1987 which 
is some time away. In the meantime, according to the 
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Applicant, a continuance of the Order creates a position 
of considerable prejudice to it in relation to the disaffec- 
tion of members which may be caused and other 
implications which may result from the issue of a leaflet 
which has been tendered. It is a leaflet authorised, 
according to what appears on its face, by the Secretary of 
the ATWU which refers to the Respondent Union. It 
contains on one side of the paper information which is 
indicated as being of such importance that it is a matter 
of "Stop Press" and it is an appeal to members of the 
Respondent Union. At the end of it there is a message 
which exorts members not to pay good money to a Union 
that is thereafter described as one which they are not 
eligible to be a member of; has no constitutional 
coverage for them; has no legal right to cover them and is 
controlled by the employers in the timber industry. 

The indication that the information is "Stop Press", 
therefore imperative that it be read, is accompanied by 
an invitation to turn over the page and on the back of the 
page is a copy of the Order which is the subject of this 
Application for a Stay. 

On the basis of that, as I have said, the Agent of the 
Applicant has argued that the Applicant Union is 
prejudiced in the respects I have mentioned. One of those 
was an allegation of defamation; that it was that last 
reference to "controlled by the employers" which the 
Secretary of the Applicant Union, who gave evidence 
before me in this Application, indicated was a 
defamatory factor, in respect of which his Union has 
taken other proceedings. The Secretary also in evidence 
undertook that his Union understood its obligations to 
adhere to the Rules of the Union and to the requirements 
of the Act in respect of that, and that it was not intended 
to attempt to recruit members of the Respondent Union 
or anybody else who was not eligible for membership of 
the Applicant Union. Given the provisions of the Rules 
and the requirements of the Act, that they be binding 
upon every member of a Union, such an undertaking is 
probably unnecessary, nevertheless I regard the 
undertaking having been given and as an indication of 
good faith and I place credence on it. 

I am quite satisfied that the existence of the Order, 
made use of as it has been, is likely to be of prejudice to 
the Applicant Union. I see no point in maintaining the 
effect of the restraint which the Order imposes having 
regard to the fact that the Rules impose an equal restraint 
and the undertaking imposes a moral compulsion upon 
the Secretary to ensure that the Rules are adhered to. 
Also, to do whatever is within his power to ensure those 
Rules are abided by by others, particularly members/ 
officials of his Union. 

For those reasons, it seems to me that the balance of 
convenience lies heavily in favour of Staying the Order in 
this case. I add the footnote that in so determining I think 
the interests of the public are not being overlooked. I fail 
to see that ordering a Stay will have an adverse affect 
upon industrial relations in respect of the broad issue 
that is moving the Unions in this present dispute because 
of the restrictions that the eligibility Rules place upon the 
Unions concerned, and in particular the Applicant 
Union. 

I have indicated that there is nothing before me which 
demonstrates any degree of conciliation which might be 
disturbed by lifting the Order. That, I say, is borne out 
starkly by the fact that the Order itself came, as I have 
already mentioned without the prior knowledge of the 
Applicant Union. 

I propose to Order that the Order be Stayed pending 
the hearing and determination of the Appeal. 

Order accordingly. 

Appearances: 
Mr G.N. Hocking for the Applicant. 
Mr P.J. Marsh (of Counsel) for the Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 49 (11). 

The West Australian Timber Industry Industrial Union 
of Workers, South-West Land Division 

and 
United Timber Yards, Sawmills and Woodworkers' 

Employees' Union of Western Australia. 
No. 1276 of 1987. 

Timber Industry Timber Workers 

BEFORE HIS HONOUR THE PRESIDENT 
D.J. O'DEA. 

9th day of October 1987. 

Order. 
THIS MATTER having come on for hearing before me 
on the 9th day of October 1987 and having heard Mr 
G.N. Hocking on behalf of the Applicant and Mr P.J. 
Marsh (of Counsel) on behalf of the Respondent and 
judgment being delivered on the said 9th day of October 
1987 wherein I found that the application should be 
granted, and gave reasons therefor, it is this day, the 9th 
day of October 1987 ordered and directed that the 
operation of the decision of the Commission given on the 
18th day of September 1987 in matter No. 1185 of 1987 
be stayed pending the hearing and determination of 
appeal No. 1275 of 1987. 

(Sgd.) D.J. O'DEA, 
[L.S.] President. 

AWARDS/AGREEMENTS — 
Application for — 

VETERINARY SURGEONS AWARD 
No. A14 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Drs G.W. Smith and K.J. Rose and Others. 
No. A14 of 1987. 

A NEW AWARD TO BE KNOWN AS 
VETERINARY SURGEONS AWARD. 

Veterinary Veterinary 
Surgeon 

COMMISSIONER J.A. NEGUS. 
28th day of October 1987. 

Award — new award — scope jurisdiction to cover — 
eligibility rules — finding that constitution rules of 
union does not allow it to enrol veterinary surgeons 
— application dismissed for want of jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: This is an application by the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch 
(FMWU) for a new award to apply to "Veterinary 
Surgeons employed in the industries of animal welfare, 
animal care, animal breeding or animal homes and to all 
employers employing such Veterinary Surgeons". 
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At the outset of proceedings Mr Uphill on behalf of 
the respondents and Mr Dixon, who appeared for a 
number of employed veterinary surgeons, challenged the 
right of the applicant union to seek such an award on the 
grounds that the Rules of the union did not allow 
coverage of veterinary surgeons. 

It is a well established principle that the Commission is 
obliged to enquire into and determine the question of 
jurisdiction, once an objection has been raised, before 
proceeding further. To that end, I heard submissions and 
evidence from the parties on the jurisdictional aspect on 
24 and 25 September and reserved my decision. 

Mr Beech, representing the applicant union, submitted 
that the union's eligibility rules included a reference in 
Clause 4 (1) (g) to "animal welfare officers or workers" 
and employed veterinary surgeons fitted quite comfort- 
ably under that description. He spoke of the Animal 
Welfare Industry Award No. 8 of 1968 (48 WAIG 665) 
which had issued by consent and he drew attention to the 
similarity between the scope clause in that award and the 
corresponding clause in the instant application. He went 
on to argue that the term "worker" in the former 
Industrial Arbitration Act 1912-79 was indeed 
synonymous with the term "employee" in the current 
Industrial Relations Act 1979. It followed then that the 
animal welfare industry encompasses the operation of a 
veterinary clinic or hospital so an animal welfare worker 
can be taken to mean any employee in a veterinary clinic 
or hospital therefore an employed veterinary surgeon is 
an animal welfare worker. 

Mr Beech indicated that the words relied upon in the 
union's rules had been added in 1960 (40 WAIG 546) and 
he urged the Commission to interpret the phrase as 
meaning "employees engaged in animal welfare". There 
was ample precedent, in his view, to adopt a generous or 
informal approach to the interpretation of union rules as 
opposed to taking a restrictive, legalistic, literal or 
narrow view. He quoted extensive references to support 
the approach he was urging. 

The Full Bench of this Commission recently remarked 
on the unique quality of the FMWU constitution (67 
WAIG 112) — 

. . . The applicant's rules are at best a convoluted 
hybrid of membership rules from various unions 
brought about by a series of amalgamations. 

Because of the historical background it was not 
appropriate to look for a pattern of uniformity or to 
expect to find a consistency of type of worker within the 
union's eligibility rule. This union could not be likened to 
a readily identifiable industry union like the Transport 
Workers or the Teachers. Within the first category of the 
butter, cheese, casein, ice cream, milk or yoghurt manu- 
facturing industry one might find FMWU members who 
work as cleaners, machine operators or highly qualified, 
professional, laboratory staff. This union covers an 
extremely wide range of workers, a number of whom 
would be defined as professional people in the generally 
accepted sense. 

Mr Beech strongly pursued the argument for a relaxed 
approach to the interpretation task. He quoted 
extensively from the decision of Robinson J. in the 
Australian Workers' Union case of August 1983 (11 IR 
283). I repeat a passage or two which crystallise the 
argument and state with clarity the approach which Mr 
Dixon and Mr Uphill also urged upon the Commission. 

In the field of industrial relations, every 
consideration is in favour of simplicity as opposed 
to complexity . . . 

The words are not a technical or legal expression. 
They have to be given their popular meaning — 
what they convey to the man in the street . . . 

To support the union's argument, evidence was 
adduced from Mr M.J. Bascombe, a fully qualified 
veterinary surgeon of some three years' experience as an 
employee and in private practice. He outlined the work 
of a veterinarian and indicated his view that he worked in 
the field of animal welfare. Significantly, when cross 

examined, the witness persisted in that view but he was 
equally certain he could not be described as an animal 
welfare officer. 

Mr Dixon approached the debate at first instance by 
leading the Commission through an overview of the 
union's eligibility rule. He noted that in its 10 pages of 
detail the membership rule covered a wide and diverse 
range of industries and categories of worker and he 
suggested that in general terms the workers covered were 
unskilled and semi-skilled people. When the rule was 
read as a whole, he suggested, it clearly did not demon- 
strate any intention on the part of the drafters to cover 
veterinary surgeons. The general type of worker covered 
was far removed from the professional status and 
training which characterised the veterinary surgeon. 
Homing in on the particular Clause 4 (1) (g) which the 
union relied upon, Mr Dixon called in aid the basic rule 
of interpretation known as eiusdem generis which he 
illustrated by quoting from the NSW Commission in 
Court Session decision in the matter of the Federated 
Municipal and Shire Council Employees Union v. the 
Electricity Supply Professional Officers Association 
(AILR 1978,481-11). 

. . . the interpretation of the instrument is a legal 
question and involves at least the application of the 
ordinary principle of interpretation that words in it 
must be construed in the context in which they 
appear and must, if possible, be given a meaning 
which will render them harmonious with the rest of 
the instrument in which they appear. 

It is useful at this point to reproduce the portions of 
the eligibility rule which are the subject of scrutiny. 

4.—Eligibility for Membership. 
(1) The Union shall consist of an unlimited 

number of persons who are employed or who are 
usually employed in or in connection with any of the 
following industries or callings, within the State of 
Western Australia:— 

(a) ... 
(b) ... 
(c) ... 
(d) ... 
(e) ... 
(f) ... 
(g) Ambulance and first aid attendants; home 

care aides (aged, destitute or disabled 
persons); kindergarten aides; animal 
welfare officers or workers; dancing 
instructors; house mistresses, master and 
supervisors (excluding teachers — 
qualified or otherwise); domestic staff, 
groundsmen, gardeners and yardmen of 
convents; denominational schools, 
teachers' residential, student residentials, 
colleges (excluding agricultural collge and 
school hostels); parking attendants 
(excluding municipal employees); persons 
engaged in the sanding and treating of 
flooring; undertakers' assistants. 

(h) ... 
(i) ••• 
0) ... 
00 ••• 
(1) ... 
(m) . . . 
(n) ... 
(o) ... 
(P) ... 
(q) ... 
(r) ... 
(s) ... 
(t) ... 
(u) ... 
(v) ... 

(2) etc. 
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Mr Dixon quoted further authorities to ensure that 
there was no room for confusion regarding the proper 
meaning of the phrase "in connection with". Thus in his 
submission, there is no calling in Clause 4 (1) (g) which by 
any stretch of the imagination has professional status or 
training so the addition of veterinary surgeons to that 
sub-paragraph would destroy the harmony and would 
offend the principle of eiusdem generis. Furthermore, to 
attempt to use the words "in connection with" and 
suggest that a veterinary surgeon works in connection 
with the calling of animal welfare worker would be to 
create an absurdity. Common sense dictates that those 
words in the preamble refer to industries rather than 
callings. 

Mr Uphill rejected the proposition that the Animal 
Welfare Industry Award could be used to aid the union's 
case. It appears that one leg of the argument was that 
veterinary surgeons in their status, training and 
responsibilities to legislation were quite similar to 
veterinary nurses. The nurses were covered by the award 
and thus by the union, so it followed that the surgeons 
should also be covered. The flaw in that argument was 
that the right of the Union to cover the nurses had never 
been challenged, the award having issued by consent in 
1968. 

At the end of the day, on the question of the proper 
interpretation of the union's rule there seems to me to be 
one common thread to all three submissions and that 
point of consensus is that my task of adjudication is to 
answer the question from the viewpoint of the common 
and everyday man in the street — "Can a veterinary 
surgeon be properly described as an animal welfare 
worker or an animal welfare officer". 

I should state at this point that were the answer to 
depend on the submissions and the debate alone then my 
ruling would be in favour of the respondents. The logic 
of Mr Dixon's submissions regarding the intent of the 
parties in the light of the basic principle of interpretation, 
eiusdem generis, is strongly persuasive. 

To aid in my deliberations, I have before me the 
evidence of two expert witnesses who between them have 
long experience in veterinary science and its teaching 
both in Australia and overseas. I refer of course to 
Professors Nairn and Wyburn of Murdoch University 
(Transcript pp. 93-106). Without dissecting their answers 
to specific questions, it is clear from the totality of their 
evidence that the generally accepted concept of animal 
welfare officer is something akin to an inspector 
employed by the RSPCA and an animal welfare worker 
is a person who cares for and tends to the comfort, 
feeding and nurture of animals. A veterinary surgeon is 
seen to be an entirely different type of worker. 

My decision on the preliminary question is therefore 
that the Constitution of the applicant union does not 
allow it to enrol veterinary surgeons and this application 
must therefore be determined by an order of dismissal 
for want of jurisdiction. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Drs G.W. Smith and K.J. Rose and Others. 
No. A14 of 1987. 

A NEW AWARD TO BE KNOWN AS 
THE VETERINARY SURGEONS AWARD. 

Veterinary Surgeon Veterinary 
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Order. 
HAVING heard Mr A.R. Beech on behalf of the appli- 
cant and Mr J.N. Uphill on behalf of Drs G.W. Smith 
and K.J. Rose, Mr H. J. Dixon (of Counsel) on behalf of 
various veterinary surgeons and Mr D. Hewlett objecting 
on behalf of the Civil Service Association of Western 
Australia (Inc), the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

AWARDS/AGREEMENTS — 
Variation of — 

THE AGRICULTURE PROTECTION BOARD 
OF WESTERN AUSTRALIA ALLOWANCES 

AND CONDITIONS AGREEMENT 
No. PSA AGS of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Agriculture Protection Board of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2324 of 1987. 

AGRICULTURE PROTECTION BOARD 
OF WESTERN AUSTRALIA ALLOWANCES 

AND CONDITIONS AGREEMENT 1978. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Agriculture Protection Board of 
Western Australia Allowances and Conditions 
Agreement 1978 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 4.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
4.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

COMMISSIONER J.A. NEGUS. 
28th day of October 1987. 
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ALBANY PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG1 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Albany Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2325 of 1987. 

ALBANY PORT AUTHORITY, SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Albany Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BOARD OF THE ART GALLERY OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS, 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA 26 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Board of the Art Gallery of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2319 of 1987. 

BOARD OF THE ART GALLERY OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 
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Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Board of the Art Gallery of Western 
Australia Administrative, Clerical and General 
Officers Salaries Allowances and Conditions 
Agreement 1983 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BOARD OF THE METROPOLITAN 
MARKET TRUST, ADMINISTRATIVE AND 

CLERICAL OFFICERS SALARIES ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG3 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Metropolitan Market Trust 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2294 of 1987. 

BOARD OF THE METROPOLITAN 
MARKET TRUST, ADMINISTRATIVE AND 

CLERICAL OFFICERS SALARIES ALLOWANCES 
AND CONDITIONS AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Board of the Metropolitan Market 
Trust, Administrative and Clerical Officers Salaries 
Allowances and Conditions Agreement 1984 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BOARD OF THE METROPOLITAN 
MARKET TRUST, GENERAL OFFICERS 

SALARIES ALLOWANCES AND CONDITIONS 
AGREEMENT No. PSA AG16 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Metropolitan Market Trust 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2295 of 1987. 

BOARD OF THE METROPOLITAN 
MARKET TRUST, GENERAL OFFICERS 

SALARIES ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Board of the Metropolitan Market 
Trust, General Officers Salaries Allowances and 
Conditions Agreement 1984 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BOARD OF SECONDARY EDUCATION 
ADMINISTRATIVE AND CLERICAL OFFICERS 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA AG14 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Secondary Education Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2326 of 1987. 

BOARD OF SECONDARY EDUCATION 
ADMINISTRATIVE AND CLERICAL OFFICERS 
SALARIES ALLOWANCES AND CONDITIONS 

AGREEMENT 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Board of Secondary Education 
Authority Administrative and Clerical Officers 
Salaries Allowances and Conditions Agreement 
1983 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Construction, Mining and Energy Workers Union 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth and Others. 
No. 974 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of September 1987. 
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Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr M. McLean, Mr S. Billing and Mr T. 
Dobson on behalf of the respondents, and by consent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Building Trades (Construction) Award 
No. 14 of 1978 be varied (and consolidated) in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after 1 
September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Vary the award by inserting a new appendix as follows: 

Appendix G. 

1.—Application. 
This Appendix shall apply when laser equipment is 

utilised for work within the scope of this Award. 

2.—Definitions. 
(a) "Laser" shall mean any device excepting a Class 1 

device which can be made to produce or amplify electro- 
magnetic radiation in the wave length range from 100 
nanometres to one millimetre primarily by the process of 
controlled stimulated emission. 

(b) "Laser safety officer", or "LSO" is an employee 
who in addition to his ordinry work is qualified to 
perform duties associated with laser safety and is 
appointed as such. 

3.—Control. 
The provisions of Australian Standards AS 2211-1981 

and AS 2397-1980, both as varied from time to time and 
the Radiation Safety Act 1975 as amended from time to 
time and any regulations made thereunder as varied from 
time to time shall be observed where laser equipment is in 
use. 

4.—Laser Safety Officer Allowance. 
Where an employee has been appointed by his 

employer to carry out the duties of a laser safety officer 
he shall be paid an allowance of $1.31 per day or part 
thereof whilst carrying out such duties. The allowance 
shall be paid as a flat amount without attracting any 
premium or penalty. 

5.—Union Rights. 
The provisions contained in this Appendix do not 

imply that any of the union parties to this Award 
exclusive rights in performing work with or in connection 
with laser equipment. 

6.—Operative Date. 
This Appendix shall come into operation from the 

beginning of the first full pay period commencing on and 
from 1 September 1987. 
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BUNBURY PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG2 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Bunbury Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2327 of 1987. 

BUNBURY PORT AUTHORITY, SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders •— 

That the Bunbury Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

CEREAL PROCESSING, EXTRACTING AND 
MANUFACTURING AWARD 

No. 26 of 1970. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Millers and Mill Employees' Union 
of Workers of Western Australia 

and 
NB Love Starches — WA Pty Ltd and Others. 

No. 519 of 1986. 

CEREAL PROCESSING, EXTRACTING AND 
MANUFACTURING AWARD 

No. 26 of 1970. 
Millers Food Processing 

Industry 

COMMISSIONER S.A. KENNEDY. 
19th day of October 1987. 

Variation of award — 38-hour week — various allow- 
ances — Standard Hours Principle — Allowances 
Principle — Award varied. 
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Reasons for Decision. 
THE COMMISSIONER: By this application the 
Federated Millers and Mill Employees' Union of 
Workers of Western Australia seeks to vary the 
provisions of the Cereal Processing Extracting and 
Manufacturing Award No. 26 of 1970 as amended and 
consolidated. 

The matter originally came before the Commission as 
constituted by way of conferences convened pursuant to 
section 32 of the Industrial Relations Act 1979 and subse- 
quently the applicant Union had further and extensive 
discussions with various respondents. The application 
was before me on 20 July 1987. An amended schedule 
was subsequently submitted by the applicant Union. Ms 
Rappolt, who appeared on behalf of four of the named 
respondents, stated that those employers largely con- 
sented to a variation of the Award in the terms claimed 
by the applicant Union. Those parts of the claim still in 
dispute are dealt with subsequently. The applicant Union 
sought an operative date of 6 June 1987. Ms Rappolt 
sought an operative date of 20 July 1987, that being the 
date the matter was before the Commission. 

In view of the fact that the amended schedule was 
significantly different from that served on the 
respondents at the time the application was filed, that 
one of the amendments sought was the introduction of 
the 38-hour week and the Award concerned is a common 
rule one, the matter was adjourned to another day with 
those parties represented being specifically advised that 
the question of costs of any introduction of the 38-hour 
week should be addressed at the further hearing. Steps 
were then taken by the Commission to ensure that the 
industry at large was made aware of the terms of the 
amended schedule and the further hearing. There was no 
appearance by or on behalf of other respondents at the 
further hearing. 

The terms of the variations sought to Clause 9.—Over- 
time subclause (5), Clause 13.—Special Rates, Clause 
14.—Travelling are agreed and, being satisfied that these 
variations fall within the Allowances Principle of the 
decision of the Commission in Court Session recorded at 
67 WAIG 435, the order which will issue in this matter 
will reflect the terms of the amended schedule so far as 
these clauses are concerned. I have concluded that there 
is no sufficient reason before me to accept other than Ms 
Rappolt's submission that the operative date for the 
variations resulting should be the first pay period on or 
after 20 July 1987. 

Further variations agreed between the parties, these 
being changes in Clause 7.—Definitions and Clause 
31.—Wages effectively to changes to clarify the Award in 
the light of the circumstances within the industry but 
with no variation of conditions do not go to the Wage 
Principles and the Award will be so varied. 

Only three matters are in dispute so far as the 38-hour 
week is concerned. These concern the cost offsets, the 
operative date and subclause (1) of Clause 9.—Overtime. 

The applicant Union agreed to some changes in 
conditions to offset the cost of the 38-hour week. These 
may be summarised as the opportunity to pay wages 
fortnightly instead of weekly and to pay such wages by 
cheque with the agreement of an employee; an increase in 
the spread of hours within which ordinary hours may be 
worked; and the opportunity to commence shift work at 
10.00 p.m. on Sundays. Ms Rappolt also sought a 
variation in the Award that would provide for ordinary 
hours of work to be limited to 10 hours per day. The core 
of her submission on this matter was that the agreed 
upon offsets did not sufficiently minimise the costs of the 
introduction of the 38-hour week for the purposes of the 
Wage Principles. I am not convinced of that. Having 
regard for the available evidence as to the situation in the 
industry, the opportunity for respondents to put their 
position on the issue and the available evidence as to the 
costs, I have concluded that the agreed offsets are 
sufficient to satisfy the strictures of the Standard Hours 
Principle. The award will be varied accordingly. In con- 
sidering the question of operative date I have concluded 
57841—5 
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that these provisions should come into effect approxi- 
mately one month after the order issues. The remaining 
issue goes to the wording of subclause (1) of Clause 9.— 
Overtime. It is sufficient to say that I have concluded that 
the subclause should be varied to clarify it in the context 
of the amendments to Clause 8.—Hours which will 
ensue. 

An order reflecting the foregoing will now issue 
subject to a speaking to the minutes. In the case of the 
variations to subclause (5) of Clause 9.—Overtime, 
Clause 13.—Special Rates and Clause 14.—Travelling, 
the order will have effect from the first pay period on or 
after 20 July 1987. In the case of all other variations 
resulting, the order will take effect from the first pay 
period on or after 12 November 1987. 

Appearances: 
Mr H.G. Truslove appeared on behalf of the 

applicant. 
Ms S. Rappolt appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Federated Millers and Mill Employees' Union 
of Workers of Western Australia 

and 
NB Love Starches — WA Pty Ltd and Others. 

No. 519 of 1986. 

CEREAL PROCESSING, EXTRACTING AND 
MANUFACTURING AWARD 

No. 26 of 1970. 
Millers Food Processing 

Industry 

COMMISSIONER S.A. KENNEDY. 
28th day of October 1987. 

Order. 
HAVING heard Mr H.G. Truslove on behalf of the 
applicant and Ms S. Rappolt on behalf of the 
respondents, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Cereal Processing, Extracting and 
Manufacturing Award No. 26 of 1970 be varied in 
accordance with the following Schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after 12 
November 1987 except with respect to subclause (5) 
of Clause 9.—Overtime, Clause 13.—Special Rates 
and Clause 14.—Travelling, such variation will have 
effect from the first pay period on or after 20 July 
1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete this clause and 

insert the following in lieu: 
2.—Arrangement. 

1. Title. 
2. Arrangement. 
3. Scope. 
4. Area. 
5. Term. 
6. Contract of Service. 
7. Definitions. 
8. Hours. 
8A. Implementation of the 38-Hour Week. 
8B. In-Plant Discussions — 38-Hour Week. 
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9. Overtime. 
10. Shift Allowances. 
11. Meal Time. 
12. Higher Duties. 
13. Special Rates. 
14. Travelling. 
15. Annual Leave. 
16. Holidays. 
17. Absence Through Sickness. 
18. Bereavement Leave. 
19. Casual Workers. 
20. Junior Workers' Certificate. 
21. Under-Rate Workers. 
22. First Aid. 
23. Limitations of Female Workers. 
24. Breakdowns, Etc. 
25. Board of Reference. 
26. Payment of Wages. 
27. Right of Entry. 
28. Time and Wages Record. 
29. Long Service Leave. 
30. Preference. 
31. Wages. 
32. Junior Employees — Special Orders. 

Schedule of Respondents. 

2. Clause 7.—Definitions: Delete this clause and insert 
the following in lieu: 

7.—Definitions. 
Definitions of Classifications. 

(1) Foreman Miller is a shift miller who is also 
responsible for planning and organisation of other 
employees besides those on his shift. 

(2) Shift Miller means an employee who is 
invested by management with the responsibility of 
the mill and control of other mill employees on his 
shift. 

(3) Mill Operative means an employee who works 
in a mill and operates the production machinery; 

Grade 3 — means an employee who is mainly 
engaged in operating machinery which carries 
out one production function, involving the 
application of standard practices which 
requires the exercise of limited discretion and 
who has limited responsibility for the quality of 
the product, and usually works under direct 
supervision. 

Without limiting the generality of the fore- 
going, examples of the type of work included 
are: grinding, rollermilling. 

Grade 2 — means an employee who is mainly 
engaged in operating machinery which carries 
out one or more production functions, 
involving the application of standard practices 
but requiring some skill and the exercise of 
some initiative and minor decision making, and 
who has limited responsibility for the quality of 
the product/s and usually works under general 
supervision. 

Without limiting the generality of the fore- 
going, examples of the type of work included 
are: operating a pellet press, and extruder, or 
preparing ingredients for use and subsequent 
tipping them into a mixer or bins before a 
mixer, etc. 

Grade 1 — means an employee who is mainly 
engaged in operating equipment which controls 
the production machinery, involving the appli- 
cation of standard practices but requiring the 
exercise of some initiative and minor decision 
making, and who has limited responsibility for 
the quality of the products, and usually works 
under general supervision. 

Without limiting the generality of the 
foregoing, an example would be: operating the 
production control panel. 

The following expressions, which appear in the 
work descriptions for the grades of feed mill 
operatives, shall be defined as follows:— 
Direct Supervision shall mean a person: 

(a) receives detailed instructions on the work 
to be performed; and 

(b) performs tasks which are part of an overall 
work routine; and 

(c) is subject to regular progress checks on the 
work being performed. 

General Supervision shall mean that a person: 
(a) receives instructions on what is required 

on unusual or difficult features of the 
work, and on the method of approach 
when new procedures are involved; and 

(b) is normally subject to progress checks 
which are usually confined to unusual or 
difficult aspects of the task; and 

(c) has the knowledge and experience required 
to perform the duties usually without 
specific instructions but has his work 
checked. 

(4) Premix Blender means an employee who is 
mainly engaged in weighing out quantities of 
vitamins, proteins, minerals and other chemicals 
and preparing them for use as an ingredient. 

(5) Millwright means a tradesman who is mainly 
engaged on installation, repair and maintenance 
work. 

(6) Head Millwright means a Millwright who, 
whilst he is working has in his charge and control 
one or more millwrights and/or general repairers, 
not apprentices, and who has been appointed by the 
employer to take such charge or control. 

(7) Binsman means an employee who is mainly 
engaged in directing the finished product to bins or 
to packing lines or to bulk delivery vehicles. 

(8) Storeman/Storehand/Siloman means an 
employee who is mainly engaged in handling and 
unloading products and/or ingredients. 

(9) Packerman/Packer/Stacker means an 
employee who is mainly engaged in packing 
products or in stacking containers. 

(10) Fork Lift Truct Driver and/or Tractor 
Driver means an employee who is mainly engaged in 
driving a fork lift truck and/or a tractor. 

(11) Leading Hand means one who is placed in 
charge of other workers in the stores or factory. 

3. Clause 8.—Hours: Delete this clause and insert the 
following in lieu: 

8.—Hours. 
The ordinary hours of work shall be an average of 

38 per week, worked on the basis of one of the 
methods prescribed by Clause 8A of this award. The 
spread of ordinary hours of work shall be deter- 
mined as follows:— 

(1) Day Worker: The ordinary hours of work for 
day workers may be worked Monday to Friday, 
between the hours of 6.00 a.m. and 5.30 p.m. Pro- 
vided that the spread of hours may be altered by 
agreement between the employer and the majority 
of employees in the plant or section or sections 
covered. 

(2) Shift Workers: Shifts may be worked at any 
mill on either a one, two or three shift system. The 
times for shifts shall be such as agreed upon between 
an employer and a majority of the employees in the 
plant or section or sections concerned. In default of 
such an agreement the commencing time of shifts 
shall be not earlier than: 
Day Shifts — 6.00 p.m. on any day 
Afternoon Shifts — 2.00 p.m. on any day 
Night Shifts — 10.00 p.m. on any day 
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Except as prescribed by subclause (d) of this 
clause, the ordinary hours of work of shift workers 
shall be worked from Monday to Friday inclusive. 

(3) Alteration of Ordinary Commencing Times: 
The commencing times of the ordinary hours of day 
workers and/or shift workers, may be altered at any 
time by mutual agreement between an employer and 
the majority of the employees in a section or sections 
of a mill. 

(4) Alteration of Ordinary Hours of Night Shift: 
By mutual agreement between an employer and the 
majority of the employees concerned at any mill the 
ordinary hours of work of the first night shift of the 
week may commence on Sunday evening instead of 
Monday evening. 

(5) Shift shall be rostered so as to provide, as far 
as practicable, for regular rotation of shifts. The 
times of shift rosters shall not be altered without 
seven days' notice to the employees concerned. 

(6) Shift rosters shall provide for the workers to 
have no less than 10 hours off between changes of 
shifts. 

(7) Shift workers shall be allowed 20 minutes crib 
time, which shall be counted as time worked. 

4. Clause 8.—Hours, insert the following clause: 
8A.—Implementation of 38-Hour Week. 

(1) The 38-hour week may be implemented by one 
of the following methods:— 

(a) By employees working less than eight 
ordinary hours each day; or 

(b) By employees working less than eight 
ordinary hours on one day each week; or 

(c) By fixing one week day on which all 
employees in a section will be off during a 
particular work cycle; or 

(d) By rostering employees off on various days 
of the week during a particular work cycle 
so that each employee in the section has 
one day off during that cycle; or 

(e) By employees continuing to work 40 
ordinary hours each week but accumulat- 
ing credited periods of absence of one day 
in each four week work cycle and taking 
them in one or a number of continuous 
periods at a time or times mutually con- 
venient to the employer and employee 
concerned. 

(2) The method of implementation to be applied 
shall be determined by agreement between the 
employer and the majority of employees in a section 
of the establishment. 

(3) Should agreement not be reached then the 
following procedure for resolving the differences 
between the parties shall be followed:— 

(a) Consultation shall take place within the 
particular establishment concerned. 

(b) If it is unable to be resolved at establish- 
ment level, the matter shall be referred to 
the State Secretary of the union or the 
union's deputy, at which level a 
conference of the parties shall be convened 
without delay. 

(c) In the absence of agreement either party 
may refer the matter to the Western 
Australian Industrial Relations 
Commission. 

(4) Notice of Days Off: In cases where, by virtue 
of the arrangement of the employees ordinary 
working hours, an employee, in accordance with 
subclauses (1) (c) and (d) hereof, is entitled to a day 
off during his work cycle, such employee shall be 
advised by the employer at least four weeks in 
advance of the day that such employee is to take off. 

(5) Substitute Days 
(a) An employer, with the agreement of the 

majority of employees concerned, may 
substitute the day an employee is to take 
off, in accordance with subclauses (1) (c), 
(d) and (e) hereof, for another day in the 
case of breakdown in machinery or a 
failure or shortage of electric power or to 
meet the requirements of the business in 
the event of rush orders or some other 
emergency situations. 

(b) An individual employee, with the agree- 
ment of his employer, may substitute the 
day that such employee is to take off for 
another day. 

5. After Clause 8A.—Implementation of 38-Hour 
Week, insert the following clause: 

8B.—In-Plant Discussion — 38-Hour Week. 
(1) Procedures shall be established for in-plant 

discussions, the objective being to agree on the 
method of implementing a 38-hour week in 
accordance with Clauses 8 and 8A of this Award and 
entailing an objective review of current practices to 
establish where improvements can be made and 
implemented. 

(2) The procedure should allow for in-plant" 
discussions to continue even though all matters may 
not be resolved at the time of introduction of the 
38-hour week. 

(3) The procedures should make suggestions as to 
the recording of understandings reached and 
methods of communicating agreements and under- 
standings to all employees, including the over- 
coming of language difficulties. 

(4) The procedures should allow for the 
monitoring of agreements and understandings 
reached in-plant. 

(5) In cases where agreement cannot be reached 
in-plant in the first instance or where problems arise 
after initial agreements or understandings have been 
achieved in-plant, a formal monitoring procedure 
shall apply. The basic steps in this procedure shall be 
as prescribed by subclause (3) of Clause 8A. 

6. Clause 9.—Overtime: Delete subclauses (1) and (5) 
and insert the following in lieu: 

(1) All time worked other than in accordance with 
Clause 8.—Hours and Clause 8A.—Implementa- 
tion of 38-Hour Week shall be paid for at the rate of 
time and one half for the first two hours and double 
time thereafter. 

(5) When a worker, without being notified on the 
previous day, is required to continue working after 
the usual knock off time for more than two hours 
such worker shall be provided with any meal 
required or shall be paid $4.00 in lieu thereof. If the 
amount of overtime required to be worked necessi- 
tates a second or subsequent meal the employer 
shall, unless such worker has been notified on the 
previous day or earlier that such second subsequent 
meal will also be required, provided such meals or 
pay an amount of $3.23 in lieu thereof. No such 
payment need be made to workers living in the same 
locality as their place of employment who can 
reasonably return home for such meals. 

7. Clause 13.—Special Rates: Delete this clause and 
insert the following in lieu: 

13.—Special Rates. 
(1) Handling Grain: 

(a) Employees engaged in discharging bulk 
grain from trucks to hoppers or in 
handling bulk grain in bins, silos or 
tunnels or in shooting bagged grain to 
silos, bins and/or hoppers shall be paid an 
extra 56 cents per hour or part of an hour 
in addition to their ordinary rates for the 
times so engaged. 
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(b) Employees working adjacent to workers 
discharging bulk grain to hoppers where 
dust is prevalent shall be paid an extra rate 
of 34 cents per hour or part of an hour for 
the time so engaged. The question as to the 
existence of dust shall be determined by 
agreement between the mill manager and 
the representative of the Union at each 
mill. 

(2) Dust and Offensive Materials: Employees 
whose duties require them to work in dusty 
conditions and/or in handling, carrying or tipping 
of offensive materials (other than by mechanical 
means) shall be paid an allowance of $1.70 per day. 

(3) Unusually and Excessively Dirty or Dusty 
Conditions: Where the manager and the representa- 
tive of the Union agree that the work being 
performed is unusually and excessively dirty or 
dusty an allowance of 29 cents per hour shall be 
paid. 

(4) Carrying Bagged Products: Weekly and 
casual employees engaged in carrying bagged 
products weighing in excess of 68kg shall be paid 
$7.05 per hour during ordinary hours instead of 
weekly or casual rates prescribed elsewhere in this 
award. 

(5) Bag Cleaning: Employees engaged in cleaning 
bags other than by machine shall be paid an extra 
rate of $2.28 per day or part of a day in addition to 
their ordinary or overtime rate for the time so 
engaged. 

(6) Silo and Bin Cleaning: Any person engaged 
inside the space of any bin or silo in cleaning work 
shall, whilst so engaged, be paid 59 cents per hour in 
addition to such workers ordinary or overtime rate 
of pay. 

(7) Boiler Cleaning: Any person engaged inside 
the gas or water space of any boiler, flue or 
economiser in cleaning or scraping work shall, 
whilst so engaged, be paid 89 cents per hour in 
addition to such workers ordinary or overtime rate 
of pay. 

(8) Engine Driver in Charge: Drivers of engines, if 
in charge, shall receive an additional $11.30 per 
week. 

8. Clause 14.—Travelling: Delete this clause and insert 
the following in lieu: 

14.—Travelling. 
(1) An employee who by agreement with his 

employer uses his own vehivle on the employer's 
business shall be paid an allowance of 34 cents per 
kilometre travelled. This allowance will have 
application both during and outside the employee's 
ordinary working hours. 

(2) Where an employee works overtime and as a 
consequence such employee's usual means of 
transport is not available, such employee shall be 
reimbursed any additional expenses incurred in 
reaching home by reasonable alternative means of 
transport. 

9. Clause 26.—Payment of Wages: Delete this clause 
and insert in lieu thereof: 

26.—Payment of Wages. 
(1) (a) Employee who actually works 38 ordinary 

hours each week: In the case of an employee whose 
ordinary hours of work are arranged in accordance 
with paragraph 8A (1) (a) or (b) of this Award so 
that he works 38 ordinary hours each week, wages 
shall be paid weekly or fortnightly according to the 
actual ordinary hours worked each week or 
fortnight. 

(b) Employee who works an average of 38 
ordinary hours each week: Subject to subclauses (3) 
and (4) hereof, in the case of an employee whose 
ordinary hours of work are arranged in accordance 
with Clause 8A (1) (c), (d) or (e) of this Award so 

that he works an average of 38 ordinary hours each 
week during a particular work cycle, wages shall be 
paid weekly or fortnightly according to a weekly 
average of ordinary hours worked even though 
more or less than 38 ordinary hours may be worked 
in any particular week of the work cycle. 
Special Note — Explanation of Averaging System. 

As provided in paragraph (b) of this subclause an 
employee whose ordinary hours may be more or less 
than 38 in any particular week of a work cycle, is to 
be paid his wages on the basis of an average of 38 
ordinary hours so as to avoid fluctuating wage 
payments each week. An explanation of the 
averaging system of paying wages is set out below: 

(i) Clause 8A — Implementation of 38-Hour 
Week provides, in subclause (1) (c), (d) 
and (e) that in implementing a 38-hour 
week the ordinary hours of an employee 
may be arranged so that he is entitled to a 
day off, on a fixed day or rostered day 
basis, during each work cycle. It is in these 
circumstances that the averaging system 
would apply. 

(ii) If the 38-hour week is to be implemented 
so as to give an employee a day off in each 
work cycle this would be achieved if, 
during a work cycle of 28 consecutive days 
(that is, over four consecutive weeks) the 
employees' ordinary hours were arranged 
on the basis that for three of the four 
weeks he worked 40 ordinary hours each 
week and in the fourth week he worked 32 
ordinary hours. That is, he would work for 
eight ordinary hours each day, Monday to 
Friday inclusive for three weeks and eight 
ordinary hours on four days only in the 
fourth week — a total of 19 days during 
the work cycle. 

(iii) In such case the averaging system applies 
and the weekly wage rates for ordinary 
hours of work applicable to the employee 
shall be the average weekly wage rates set 
out for the employee's classification in 
Clause 19.—Wages of this award and shall 
be paid each week even though more or 
less than 38 ordinary hours are worked 
that week. 
In effect, under the averaging system, the 
employee accrues a "credit" each day he 
works actual ordinary hours in excess of 
the daily average which would otherwise 
be seven hours 36 minutes. This "credit" 
is carried forward so that in the week of 
the cycle that he works on only four days, 
his actual pay would be for an average of 
38 ordinary hours even though, that week, 
he works a total of 32 ordinary hours. 
Consequently, for each day an employee 
works eight ordinary hours he accrues a 
"credit" of 24 minutes (0.4 hours). 
The maximum "credit" the employee may 
accrue under this system is 0.4 hours on 19 
days; that is, a total of seven hours and 36 
minutes. 

(iv) As provided in subclause (2) of this clause, 
an employee will not accrue a "credit" for 
each day he is absent from duty other than 
on holidays prescribed under this award, 
paid sick leave or bereavement leave. 

(2) Absences from Duty 
(a) An employee whose ordinary hours are 

arranged in accordance with Clause 8A (1) 
(c), (d) and (e) of this Award and who is 
paid wages in accordance with subclause 
(1) hereof and is absent from duty (other 
than as provided in (iv) above] shall, for 
each day he is so absent, lose average pay 
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for that day calculated by dividing his 
average weekly wage rate by five. 

An employee who is so absent from duty 
for part of a day shall lose average pay for 
each hour he is absent by dividing his 
average daily pay rate by eight. 

(b) When an employee is absent from duty for a 
whole day [other than as provided in (iv) above] 
he will not accrue a "credit" because he would 
not have worked ordinary hours that day in 
excess of seven hours 36 minutes for which he 
would otherwise have been paid. 
Consequently, during the week of the work 
cycle he is to work less than 38 ordinary hours 
he will not be entitled to average pay for that 
week. In that week, the average pay will be 
reduced by the amount of the "credit" he does 
not accrue for each whole day during the work 
cycle he is absent. 
The amount by which an employee's average 
weekly pay will be reduced when he is absent 
from duty (other than on public holidays, paid 
sick leave or bereavement leave) is to be 
calculated as follows: 
Total of "credits" not 
accrued during cycle average weekly pay 

Examples: (An employee's ordinary hours are 
arranged so that he works eight ordinary hours on five 
days of each week for three weeks and eight ordinary 
hours on four days of the fourth week.) 

1. Employee takes one day off without authorisation 
in first week of cycle. 

Week of Cycle 
1st Week = 

2nd and 3rd Weeks = 

4th Week = 

Payment 
average weekly pay 
less one day's pay 
(i.e. one-fifth) 
average weekly pay 
each week 
average pay 
less credit not accrued 
on day of absence 
average pay 
less 0.4 hours 
x average weekly pay 

2. Employee takes each of the four days off without 
authorisation in the fourth week. 

Week of Cycle 
1st, 2nd and 
3rd Weeks 
4th Week 

Payment 

average pay each week 
average pay 
less four-fifths of 
average pay for the four 
days absent 
less total of credits not 
accrued that week 
one-fifth average pay 
less four x 0.4 hours 
x average weekly pay 

38 
one-fifth average pay 
less 1.6 hours 
x average weekly pay 

(3) Day Off Coinciding with Pay Day: In the 
event that an employee, by virtue of the arrange- 
ment of his ordinary working hours, is to take a day 
off duty on a day which coincides with pay day, such 
employee shall be paid no later than the working day 
immediately following pay day. 

(4) Termination of Employment: Upon 
termination of the employment wages due to an 
employee shall be paid to him at the end of his final 
shift. 

In the case of an employee whose ordinary hours 
are arranged in accordance with Clause 8A (1) (c), 
(d) or (e) of this Award and who is paid average pay 
and who has not taken the day off due to him during 
the work cycle in which his employment is terminat- 
ed, the wages due to that employee shall include the 
total of credits accrued during the work cycle. 

Provided further where the employee has taken a 
day off during the work cycle in which his employ- 
ment is terminated the wages due to that employee 
shall not be reduced by the total of credits which 
have not accrued during the work cycle. 

(5) Method of Payment 
(a) An employer shall pay an employee's 

wages as follows: 
(i) in cash; or may 
(ii) with the authority in writing of the 

employee; 
(aa) by cheque payable to the 

person; or 
(bb) into an account specified in 

the authority by the 
employee. 

(b) Where the employee withdraws in writing 
the authority given pursuant to this 
subclause and no authority is given in 
writing for payment in any of the other 
ways mentioned, the employer shall pay in 
cash. 

10. Clause 31.—Wages: Delete this clause and insert 
the following in lieu: 

31.—Wages. 
Provender Milling Section: 

(1) Shift Miller in charge of shift — $ 
(a) Not exceeding two tonnes of 

provender per hour  307.20 
(b) Exceeding two tonnes but not 

exceeding six tonnes of 
provender per hour   313.50 

(c) Exceeding six tonnes but not 
exceeding 12 tonnes of 
provender per hour  320.10 

(d) Exceeding 12 tonnes but not 
exceeding 18 tonnes of 
provender per hour  326.50 

(e) Exceeding 18 tonnes but not 
exceeding 28 tonnes of 
provender per hour  334.30 

(f) Exceeding 28 tonnes but not 
exceeding 40 tonnes of 
provender per hour  342.10 

(g) Exceeding 40 tonnes but not 
exceeding 60 tonnes of 
provender per hour   350.10 

Mill Operative — 
Grade 3   288.60 
Grade 2   294.20 
Grade 1   300.70 

Premix Blender  300.70 
Binsman  294.20 
Packerman/Packer/Stacker  283.60 
Storeman/Storehand/Siloman  275.90 
Fork Lift truck driver and/or 

tractor driver  286.80 
Millwright   323.10 
Head Millwright  340.20 

Starch and Gluten Section: 
Foreman Miller  324.90 
Shift Miller  312.90 
Top Floor Man  293.40 
Corrugator   298.30 
Batter Mixer  285.40 
Process Attendant  283.80 
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Fork Lift truck driver and/or 
tractor driver  286.80 

General Hand  275.90 
Millwright   323.10 
Head Millwright  340.20 

Oil Refining Section: 
Plant Operator  298.10 
General Hand  275.90 
Millwright   323.10 
Head Millwright  340.20 

Yeast Section: 
Plant Operator  298.10 
General Hand  275.90 
Millwright   323.10 
Head Millwright  340.20 

(2) Foreman Miller shall be paid not less than 
$21.00 per week above the relevant rate prescribed 
by classification (1) hereof. 

(3) Junior Workers (per cent of the General 
Hands rate per week): 

% 
Under 17 years of age  50 
17 to 18 years of age  60 
18 to 19 years of age  70 
19 to 20 years of age  90 
20 to 21 years of age  90 

(4) Leading Hands (per week extra) 

Less than three other workers.... 6.30 
Not less than three and not 
more than 10 other workers  13.30 
Not less than 10 and not more 
than 20 other workers  19.70 
More than 20 other workers .... 25.30 

Schedule. 

1. Delete Clause 2.—Arrangement and insert in lieu: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area. 
4. Scope. 
5. Term. 
6. Definitions. 
7. Hours. 
8. Shift Work. 
9. Saturday, Sunday and Holiday Work. 
10. Overtime. 
11. Rosters. 
12. Meal Allowances. 
13. Holidays. 
14. Rates of Pay. 
15. Annual Leave. 
16. Sick Leave. 
17. Contract of Service. 
18. Certificate of Service. 
19. Record. 
20. Travelling Time. 
21. Aged and Infirm Workers. 
22. General. 
23. Long Service Leave. 
24. Right of Entry. 
25. Location Allowance. 
26. Union Notices. 
27. Uniforms. 
28. Compassionate Leave. 
29. Maternity Leave. 
30. Liberty to Apply. 
31. Junior Employees — Special Orders. 
32. Effect of 38-Hour Week. 

Schedule A — Respondents. 

CLERKS (CONTROL ROOM OPERATORS) 
AWARD No. A14 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
Chubb Australia Ltd and Others. 

No. 640 of 1985. 

CLERKS' (CONTROL ROOM OPERATORS) 
AWARD No. A14 of 1981. 

Clerks and Others Security 
Services Industry 

COMMISSIONER S.A. KENNEDY. 
18th day of October 1987. 

Order. 
HAVING heard Mr C.D. Panizza on behalf of the appli- 
cant and Mrs P.E. Bentley and Mr D.M. Jones on behalf 
of the respondents, and by consent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Clerks' (Control Room Operators) 
Award No. A14 of 1981 be varied in accordance 
with the following Schedule and that such variation 
shall have effect from the beginning of the first pay 
period commencing on or after the 1st day of 
November 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

2. Delete Clause 6.—Definitions and insert in lieu: 
6.—Definitions. 

(1) "Accrued Day(s) Off" means the paid day(s) 
off accruing to an employee resulting from an 
entitlement to the 38-hour week as prescribed in 
Clause 7.—Hours of this award. 

(2) "Control Room Operator" means a person 
substantially employed in a security and/or data 
input and/or monitoring function within a control 
room and principally occupied in one or more of the 
following duties — 

monitoring, recording, inputting information 
or reacting to signals and instruments related to 
electronic surveillance of any kind; co- 
ordinating, checking, or recording the activities 
of mobile patrolmen and static guards; 
operating or monitoring any medium of verbal 
communication, provided that this expression 
shall be deemed not to include any employee 
employed in a calling which at the date of 
issuance of this award was mentioned in any 
other award and which is related to any process 
of production. 

(3) "Establishment" shall mean any place, loca- 
tion or address where a respondent to the award has 
established an office or place of business. 

(4) "Union" means the Federated Clerks' Union 
of Australia, Industrial Union of Workers, WA 
Branch. 

3. Delete Clause 7.—Hours and insert in lieu: 
7.—Hours. 

(1) Subject to the provisions of this clause, from 
the first pay period on or after 1 November 1987, the 
ordinary hours of duty shall not exceed an average 
of 38 hours per week; nor shall they exceed 80 hours 
in any two weeks. Ordinary hours shall not exceed 
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eight hours, inclusive of crib time, in any one day. 
Such daily ordinary hours shall be worked 
consecutively. Provided that — 

(a) an employee shall not be rostered for duty 
shifts for more than seven consecutive 
days, and 

(b) an employee's rostered days off shall not 
be single days. 

(2) When more than one operator is rostered on a 
shift, crib time of 20 minutes which shall be counted 
as time worked shall be allowed during the shift at a 
time to be mutually agreed or in default of agree- 
ment at a time decided by the Industrial 
Commission. 

(3) When only one operator is rostered for duty 
he shall be paid an allowance equal to the meal 
allowance prescribed in Clause 12 to compensate for 
the disability of not being able to partake of an 
uninterrupted meal. 

This subclause shall not apply where an employer 
has arranged short term relief when one operator is 
on duty to enable that operator to take his meal 
break uninterrupted. 

(4) (a) The ordinary hours shall be worked with 
two hours of each week's work accruing as an 
entitlement to a maximum of 13 Accrued Days Off 
in each 12 month period (Days off do not accrue 
whilst an employee is on annual leave.) The Accrued 
Days Off shall be taken in a minimum period of one 
week made up of five consecutive Accrued Days Off 
in conjunction with a period of annual leave or at a 
time mutually acceptable to the employer and the 
employee, or 

(b) The ordinary hours of an employee in lieu of 
the provisions of subclause (1) hereof, may be 
worked within a 20 day, four week cycle with 0.4 of 
an hour of each day worked accruing as an entitle- 
ment to take the 20th day in each cycle as an 
Accrued Day Off in conjunction with other days off 
duty. 

(c) Any dispute concerning the method of imple- 
mentation shall be referred to the WA Industrial 
Relations Commission for determination. 

(d) An employee shall not be required to work on 
a day or partial day when such a day is the rostered 
day or partial day off for that employee, unless such 
employee elects to work on such day. Where an 
employee so elects, all time worked shall be paid for 
at double time, with a minimum payment for four 
hours at double time. Should the rostered day or 
partial day off be a Public Holiday then the 
employee shall be paid at double time and one half 
with a minimum payment for four hours at that 
rate. 

(e) By agreement, employees may request an 
alternate day to the rostered day off within the 
current cycle for personal reasons. 

(f) Schedules of rostered days off will be pub- 
lished and displayed in a place accessible to staff 
three months in advance. While such Rosters may be 
amended in accordance with Clause 11.—Roster, 
where such roster is amended or altered to the 
detriment of an employee the convenience of the 
employee should be accorded high weighting in 
determining any dispute arising out of the alteration 
of a published roster. 

(g) If a public holiday falls on a rostered day off 
due to an employee under placita (i) or (ii) of 
paragraph (a) of this subclause, such employee shall 
be compensated in one of the following methods by 
agreement between the employer and the employee: 

(i) payment of an additional day's wages, or 
(ii) another day shall be allowed with pay 

within 28 days, or 
(iii) an additional day shall be added to the 

annual leave entitlement. 

(5) (a) (i) The employer may elect to pay 
employees in cash, by cheque or by means 
of a Credit transfer to a bank, building 
society or credit union account in the name 
of the employee. The day that the credit 
transfer is credited to the employee's 
account shall be deemed to be the date of 
payment. 

(ii) Payment shall be made within three 
trading days from the last day of the pay 
period and if in cash or by cheque shall be 
made during the employee's ordinary 
working hours. 

(iii) No employer shall change its method of 
payment to employees without first giving 
them at least four weeks' notice of such 
change. 

(iv) No employee shall be required to accept a 
change in the method of payment if such 
change causes hardship. Any dispute con- 
cernming hardship in a particular case 
shall be referred to a Board of Reference 
for determination. 

(b) (i) The employer may elect to pay employees 
weekly or fortnightly in accordance with 
paragraph (a) of this clause. 

(ii) No employer shall change the frequency of 
payment to employees without first giving 
them and the Union at least four weeks' 
notice of such change. 

(iii) The method of introducing a fortnightly 
pay system shall be by the payment of an 
additional week's wages in the last weekly 
pay before the change to fortnightly pays 
to be repaid by equal fortnightly 
deductions made from the next and 
subsequent pays provided the period for 
repayment shall not be less than 20 weeks, 
or some other method agreed upon by the 
Union and the employer. 

(6) (a) Where Accrued Days Off are accrued and 
taken in accordance with paragraph (a) of subclause 
(4) of this clause: 

(i) ordinary wages shall be paid on the basis 
of an average of 38 hours per week; 

(ii) except where subclause (4) of Clause 22 is 
applied all penalty time accrued shall be 
paid no later than the pay day following 
the pay period in which it accrues; and 

(iii) the Accrued Days Off shall be paid at the 
rate of pay which applies at the time they 
are taken. 

(b) For the purpose of effecting the rostering off 
of workers where Accrued Days Off are accrued and 
taken in accordance with this Award other than in 
accordance with paragraph (a) of subclause (4) of 
this clause, ordinary wages may be paid either for 
the actual hours worked each pay period or by way 
of an amount being calculated on the basis of the 
average of 38 hours per week where an average of 38 
hours per week is worked over a four week cycle or 
some lesser cycle. 

(7) Notwithstanding the other provisions of this 
clause, an employer and the Union may agree that 
ordinary hours shall be worked and accrued days off 
may be taken on such other bases as may be agreed. 

4. Delete Clause 14.—Rates of Pay and insert in lieu: 

14.—Rates of Pay. 
An employer on whom this award is binding shall 

not increase the rate of wage payable to an employee 
on the 10th day of March 1987, or otherwise vary the 
conditions of employment applicable to an 
employee on that date so as to increase the 
employer's labour costs except to the extent that any 
such increase has been authorised by the Commis- 
sion after that date. 
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(1) From the first pay period on or after 1 
November 1987, the rates of pay for Control Room 
Operators shall be $288.20 per week during the first 
six months of service and $319.20 per week 
thereafter. 

(2) (a) Casual employees may be employed at an 
hourly rate for a lesser period than four weeks and 
shall be paid while so employed 20 per cent in 
addition to the rates prescribed above, with a 
minimum engagement of four hours. 

(b) Subject to any agreement between the 
employer and the employee to the contrary sub- 
clause (4) of Clause 7.—Hours shall not apply to 
casual employees. 

(c) The provisions of Clauses 13.—Holiday, 
15.—Annual Leave and 16.—Sick Leave shall not 
apply to casual employees. 

(d) Notwithstanding anything contained in this 
subclause the basis and terms of employment of 
casual clerks may be varied in any particular case by 
agreement in writing between the employer and the 
Union. 

(3) (a) Part-time employees may be employed at 
an hourly rate for a lesser period per week than the 
hours usually worked in each establishment. 

(b) Payment for annual leave and sick pay, for 
part-time employees, shall be strictly related 
proportionately in accordance with the number of 
hours worked, to the conditions prescribed in each 
establishment for full-time employees. 

(c) For the purpose of this clause part-time 
employees weekly hours shall not exceed 30 except 
by written agreement with the Union. 

(d) In the event of any dispute concerning the 
employment of any part-time employee the matter 
may be referred to a Board of Reference. 

(e) Subject to any agreement between the 
employer and the employee to the contrary 
subclause (4) of Clause 7.—Hours shall not apply to 
part-time employees. 

5. After Clause 31.—Junior Employees — Special 
Orders, insert a new clause as follows: 

23.—Effect of 38-Hour Week. 
(1) Termination 

(a) An employee subject to the provisions of 
subclause (1) of Clause 7.—Hours of this 
award who has not taken any Accrued 
Days Off accumulated during a work cycle 
in which employment is terminated, shall 
be paid the total of hours accumulated 
towards the Accrued Days Off for which 
payment has not already been made. 

(b) An employee who has taken any Accrued 
Day Off during a work cycle in which 
employment is terminated shall have the 
wages due on termination reduced by the 
total hours for which payment has already 
been made but for which the employee had 
not entitlement toward those Accrued 
Days Off. 

(2) Workers' Compensation — 
(a) Other than 12 month work cycle — 

(i) Where an employee is on workers' 
compensation for periods of less 
than 20 consecutive working days, 
such employee will accrue towards 
and be paid for the succeeding 
Accrued Day Off following such 
absence. 

(iii) Where an employee is on workers' 
compensatin for less than 20 con- 
secutive working days and an 
Accrued Day Off falls within the 
period, the employee will not be re- 
rostered for an additional Accrued 
Day Off. 

(b) 12 months' work cycle — 
(i) Where a worker is on workers' 

compensation for periods for less 
than a total of 20 consecutive work 
days in a work cycle such employee 
will accrue towards and be paid for 
the succeeding Accrued Days Off 
following such leave. 

(ii) Where a worker is on Workers' 
compensation for periods greater 
than a total of 20 consecutive days 
in a work cycle such employee will 
have the period of workers' 
compensation added to the work 
cycle. 

(iii) Where a worker is on workers' 
compensation for greater than 20 
consecutive work days and an 
Accrued Day Off falls within the 
period the employee shall be re- 
rostered for another Accrued Day 
Off on completion of the work 
cycle following such absence. 

(3) Leave Without Pay: 
(a) Other than 12 month work cycle — An 

employee who is absent on any form of 
leave without pay during a work cycle 
other than a 12 month work cycle shall not 
accumulate an entitlement to an Accrued 
Day Off for the period of such leave nor 
will the employee be entitled to an Accrued 
Day Off whilst on leave without pay, 

(b) 12 months' work cycle — 
(i) An employee who is absent on any 

form of leave without pay for less 
than a total of five days in any work 
cycle shall not have payment 
reduced when proceeding on 
Accrued Days Off. 

(ii) An employee who is absent on any 
form' of leave without pay for a 
total of five days or more in any 
work cycle will have such period of 
leave added to the work cycle. 

(4) Payment of Wages — An employee shall be 
paid for Accrued Days Off at the rate, including 
penalties, at which it was accumulated. 

(ii) An employee will not accrue 
Accrued Days Off for periods of 
workers' compensation where such 
period of leave exceeds 20 conse- 
cutive working days. 
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THE DAIRY INDUSTRY AUTHORITY OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS, 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA AG26 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Dairy Industry Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2297 of 1987. 

DAIRY INDUSTRY AUTHORITY OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Dairy Industry Authority of Western 
Australia Administrative, Clerical and General 
Officers Salaries Allowances and Conditions 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers), Perth and Others. 
No. 1357 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earthmoving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 13th day of 
October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Clause 24.—Allowances and Special Provisions: Add 

the following subclause: 
(4) A multi-storey allowance shall be paid to all 

employees to whom this award applies engaged on 
site in the construction of a multi-storey building as 
defined in accordance with the following:— 

From commencement of building to 15th floor 
level — 23 cents per hour extra. 

From 16th floor level to 30th floor level — 30 
cents per hour extra. 

From 31 st floor level to 45th floor level ■— 46 cents 
per hour extra. 

From 46th floor level to 60th floor level — 58 
cents per hour extra. 

From 61st floor level onwards — 74 cents per 
hour extra. 

For the purposes of this subclause a multi-storey 
building means a building which will, when 
complete, consist of five or more storey levels and 
any other structure which does not have regular 
storey levels but which exceeds 15 metres in height. 



2278 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
W. Russell Baxter and Co and Others. 

No. 1183 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earthmoving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 18th day of 
September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

Schedule. 
1. Clause 11.—Meal Money: Delete this clause and 

substitute therefor the following: 
11.—Meal Money. 

When a worker is required for overtime without 
having been notified on the previous day, he shall be 
supplied with a meal or be paid $4.60 in lieu thereof, 
and if owing to the overtime worked, a second or 
subsequent meal is required he shall be supplied with 
each meal or be paid $3.10 for each meal so 
required. Provided no such meal or payment is due 
unless the worker works more than two hours after 
the usual knock off time. Provided that a worker 
who is allowed not less than one hour and a half in 
which to get a meal before resuming work, and 
facilities for obtaining a meal are available, shall not 
be entitled to meal money or a meal under this 
clause. 

2. Clause 17.—Living Away From Home Allowance: 
Delete this clause and substitute therefor the following: 

17.—Living Away From Home Allowance. 
(1) Where an employee is engaged or selected or 

advised by an employer to proceed to construction 
work at such a distance that he cannot return to his 
home each night and the employee does so, the 
employer shall: 

(a) provide the employee with reasonable 
board and lodging; or 

(b) pay an allowance of $181.80 per week of 
seven days but such allowance shall not be 
wages. In the case of broken parts of the 
week occurring at the beginning or the 
ending of the employment on a distant job 
the allowance shall be $26.00 per day. 

Provided that the foregoing allowances shall be 
increased if the employee satisfies the employer that 
he reasonably incurred a greater outlay than that 
prescribed. In the event of disagreement the matter 
may be referred to a Board of Reference for deter- 
mination. 
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(2) The provisions of subclause (1) of this clause 
do not apply with respect to any period during 
which the employee is absent from work without 
reasonable excuse and in such a case, where the 
board and lodging is supplied by the employer, he 
may deduct from moneys owing or which may 
become owing to the employee an amount equiva- 
lent to the value of that board and lodging for the 
period of the absence. 

(3) Subject to the provisions of subclause (5) of 
this clause: 

(a) The employer shall pay all reasonable 
expenses including fares, transport of 
tools, meals and, if necessary, suitable 
overnight accommodation incurred by an 
employee or person engaged who is 
directed by his employer to proceed to the 
locality of the site and who complies with 
such direction. 

(b) The employee shall be paid at ordinary 
rajes of payment for the time up to a 
maximum of eight hours in any one day 
incurred in travelling pursuant to the 
employer's direction. 

(4) (a) An employee who works as required 
during the ordinary hours of work on the working 
day before and the working day after a weekend and 
who notified the employer or his representative, not 
later than Tuesday of each week, of his intention to 
return to his usual place of residence for the 
weekend, shall be paid an allowance of $13.90 for 
each such occasion. 

(b) Paragraph (a) of this subclause shall not apply 
to an employee who is receiving the payment pre- 
scribed in subclause (1) of this clause in lieu of board 
and lodging being provided by the employer. 

(c) When an employee returns to his usual place 
of residence for a weekend or part of a weekend and 
does not absent himself from the job for any of the 
ordinary working hours, no reduction of the allow- 
ance prescribed in paragraph (b) of subclause (1) of 
this clause shall be made. 

(5) Where an employee, after one month of 
employment with an employer, leaves his employ- 
ment, or whose employment is terminated by his 
employer "except for incompetency, within one 
working week of his commencing work on the j ob or 
for misconduct" and in either instance subject to 
the provisions of Clause 6.—Contract of Service of 
this award, returns to the place from whence he first 
proceeded to the locality, or to a place less distant 
than or equidistant to the place where he first pro- 
ceeded, the employer shall pay all expenses — 
including fares, transport of tools, meals and, if 
necessary, suitable overnight accommodation — 
incurred by the employee in so returning. Provided 
that the employer shall in no case be liable to pay a 
greater amount under this subclause than he would 
have paid if the employee had returned to the 
locality from which he first proceeded to the job. 

(6) On work north of the 26th parallel of south 
latitude the following provisions apply: 

(a) The employer may deduct the amount of 
the forward fare from the employee's first 
or later wages but the amount so deducted 
shall be refunded to the employee if he 
continues to work for three months, or, if 
the work ceases sooner, for so long as the 
work continues. 

(b) If the employee continues to work for the 
employer for at least six months or if the 
work ceases sooner, for so long as the 
work continues, the employer shall, on 
termination of the employee's engagement 
pay the fare of the employee back from the 
place of work to the place of engagement if 
the employee so desires. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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(7) Where an employee, supplied with board and 
lodging by his employer, is required to live more 
thai} 800 metres from the job he shall be provided 
with suitable transport to and from that job or be 
paid an allowance of $7.60 per day provided that 
where the time actually spent in travelling either to 
or from the job exceeds 20 minutes, that excess time 
shall be paid for at ordinary rates whether or not 
suitable transport is supplied by the employer. 

(8) Notwithstanding any other provisions con- 
tained in this clause and in lieu of any such pro- 
visions the following conditions shall apply to an 
employee who is engaged or selected or advised by 
an employer to proceed to construction work at 
such a distance that he cannot return to his home 
each night and where such construction work is 
located north of the 26th parallel of south latitude or 
in any other area to which air transport is the only 
practicable means of travel: 

(a) An employee may return to his home or to 
Perth or to any other place at a weekend to 
be mutually agreed upon between the 
employee and his employer: 

(i) After four continuous months' 
service with his employer, and in 
addition to the weekend the 
employee shall be entitled to two 
days' leave on ordinary pay subject 
to the provisions of paragraph (b) 
hereof; and 

(ii) After each further period of four 
months' continuous service with his 
employer, and in addition to the 
weekend, the employee shall be 
entitled to two days' leave, one of 
which day shall be on ordinary pay 
subject to the provisions of para- 
graph (b) hereof. 

(b) Where an employee returns home or to 
Perth or any other place in accordance 
with the provisions of this subclause and 
returns to the job and commences work at 
the time arranged with his employer, on 
the first working day for that worker 
immediately following-the period of leave 
referred to in paragraph (a) hereof, that 
employee shall be paid at the completion 
of the first pay period commencing on or 
after the day upon which the employee 
returns to work from the leave taken 
pursuant to paragraph (a) hereof the 
ordinary pay for that period of leave and 
the actud cost of air fares incurred in 
travelling home or to Perth or to any other 
place and to the job and which in no case 
shall exceed the cost of an economy air 
fare from the job to Perth and return. 

(c) The entitlement to leave and travelling 
accurring to an employee pursuant to 
subclause (a) hereof may be availed of as 
soon as reasonably practicable after it 
becomes due and if it is not availed of 
within one month after it so becomes due 
the entitlement shall lapse. 

(9) Any time in respect of which an employee is 
absent from work except time for which he is 
entitled to claim payment pursuant to Clause 15.— 
Absence Through Sickness or time spent on 
holidays pursuant to subclause (1) of Clause 12.— 
Holidays and Annual Leave shall not count for 
determining his rights to travel and leave under the 
provisions of subclause (8) of this clause. 

3. Clause 23.—Travelling Allowance: Delete this 
clause and substitute therefor the following: 

23.—Travelling Allowance. 
(1) (a) An employee required on any day to report 

directly to the job shall be paid the following 

allowance to compensate him for excess fares and 
travelling time from the employee's home to his 
place of work and return. 

Within a radius of 50 kilometres from the GPO 
Perth $7.60 per day. 

(b) In respect of work carried out from an 
employer's depot situated more than 50 kilometres 
from the GPO Perth, the main post office in the 
town in or nearest which such depot is situated shall 
be substituted as the centre for the purposes of this 
subclause. Provided that an employer may apply the 
provisions of subclause (3) of this clause in lieu of 
the provisions of this paragraph. 

(2) On country work where camping facilities are not 
provided and travel cannot be made by public con- 
veyance, an employee required to travel to or from the 
place of work shall, unless a conveyance be provided by 
the employer (free of charge) to transport him to and 
from the place of work and a central pick-up place, be 
paid allowances in accordance with the following scale. 

Per Day 
$ 

Three kilometres each way and up to 
and including eight kilometres each 
way 3.50 
Over eight kilometres each way and 
up to and including 16 kilometres 
each way 6.10 
Over 16 kilometres each way and 
up to and including 32 kilometres 
each way 7.60 
Over 32 kilometres each way 9.20 

(3) The allowances payable under subclauses (1) 
and (2) hereof shall not apply to an employee 
permanently attached to a depot or centre. 

(4) For travelling during working hours from and 
to the employer's place of business, or from one job 
to another, an employee shall be paid by the 
employer at ordinary rates. The employer shall pay 
all fares and reasonable expenses in connection with 
such travelling. 

(5) Where employees are required to travel to and 
from work in the employer's vehicle, the employer 
shall provide the vehicle with suitable seating 
accommodation, together with a fly or other cover 
to protect the employees from the weather. 

(6) Explosives or goods or materials entailing risk 
to employees shall not be carried on vehicles whilst 
such vehicles are being used for the conveyance of 
employees to and from the place of work. 

4. Clause 24.—Allowances and Special Provisions: 
Delete this clause and substitute therefor the following: 

24.—Allowances and Special Provisions. 
(1) Dirt Money: A dirt allowance of 31 cents per 

hour shall be payable in connection with work 
deemed to be more than ordinarily dirty; cases of 
dispute to be determined by the Board of Reference. 

(2) Confined Space: Workers working in 
confined space shall be paid an allowance of 38 cents 
per hour. "Confined space" means one of which 
the dimensions are such that the workman must 
work in an unusually stooped or cramped position 
or without adequate ventilation or where confine- 
ment within a limited place is productive of unusual 
discomfort to him. 

(3) Wet Work — 
(a) Any worker working in water or "wet 

places" shall be paid an extra allowance of 
$2.48 per day or part of a day. 

(b) "Wet places" shall mean places where, in 
the performance of the work the splashing 
of water and mud saturate the worker's 
clothing or where protection is not 
provided to prevent splashings or dripping 
sufficient to saturate his clothing, and 
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shall include wet material or wet ground in 
which it is impracticable for the worker 
wearing ordinary working boots to work 
without getting wet feet. Provided that this 
clause shall not apply to men working on 
surfaces made wet by rain. 

(c) In exceptional cases where the work is 
exessively wet and which are not covered 
by paragraph (b) hereof, an extra allow- 
ance may be agreed upon, or failing agree- 
ment, determined by the Board of 
Reference. 

(d) Subject to paragraph (c), the engineer in 
charge or the foreman shall decide whether 
any allowance is payable under this clause. 

(e) Workers called upon to work overtime in 
water or in wet places shall receive an extra 
$2.48 or the appropriate allowance fixed 
by the Board of Reference for each eight 
hours or portion thereof, of overtime 
worked and such allowance shall be 
treated as portion of the wage for the 
calculation of overtime. For all other 
purposes, the extra payment shall be 
deemed an allowance. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Archibald and Thorpe and Others. 

No. 1220 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earthmoving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 23rd day of 
September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Delete existing clause and 

substitute therefor the following: 
2. —Arrangement. 

1. Title. 
2. Arrangement. 
3. Area and Scope. 
4. Term. 
4A. Definitions. 

5. Hours. 
6. Contract of Service. 
7. Casual Workers. 
8. Higher Duties. 
9. Breakdowns, etc. 
10. Overtime. 
11. Meal Money. 
12. Holidays and Annual Leave. 
13. Board of Reference. 
14. Record. 
15. Absence Through Sickness. 
16. Shiftwork. 
17. Living Away From Home Allowance. 
18. Representative Interviewing Workers. 
19. Payment of Wages. 
20. Change Room. 
21. First Aid. 
22. Walking and Travelling Time. 
23. Travelling Allowance. 
24. Allowances and Special Provisions. 
25. Location Allowance. 
26. Long Service Leave. 
27. Wages. 
28. Bereavement Leave. 
29. Jury Service. 
30. Accident Pay. 
31. Site Allowance. 

Appendix 1. 
Appendix 11. 
Appendix A. 

2. Clause 4A.—Definitions: Add the following new 
clause: 

4A. —Definitions. 
"Union" shall mean the Construction, Mining 

and Energy Workers' Union of Australia — 
Western Australian Branch. 

3. Clause 28.—Bereavement Leave: Add the following 
new clause: 

28.—Bereavement Leave. 
An employee shall, on the death within Australia 

of a wife, husband, father, mother, child or step 
child, brother or sister, be entitled on notice to leave 
up to and including the day of the funeral of such 
relation, and such leave shall be without deduction 
of pay, for a period not exceeding the number of 
hours worked by the employee in two ordinary days' 
work inclusive of time worked for accrual purposes 
as prescribed in Clause 5.—Hours or Clause 16.— 
Shift Work of this award. Proof of such death shall 
be furnished by such employee to the satisfaction of 
the employer. 

Provided however that this clause shall have no 
operation while the period of entitlement to leave 
coincides with any other period of entitlement to 
leave. 

For the purposes of this clause the words "wife" 
and "husband" shall not include wife or husband 
from whom the employee is separated, but shall 
include a person who lives with the employee as a de 
facto wife or husband. 

4. Clause 29.—Jury Service: Add the following new 
clause: 

29.—Jury Service. 
An employee required to attend for jury service 

during his ordinary working hours shall be 
reimbursed by the employer an amount equal to the 
difference between the amount paid in respect of his 
attendance for such jury service and the amount of 
wage he would have received in respect of the 
ordinary time he would have worked inclusive of the 
time worked for accrual purposes as prescribed in 
Clause 5.—Hours or Clause 16.—Shift Work of this 
award had he not been on jury service. 

An employee shall notify the employer as soon as 
possible of the date upon which he is required to 
attend for jury service and shall give the employer 
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proof of his attendance, the duration of such 
attendance, and the amount received in respect of 
such jury service. 

5. Clause 30.—Accident Pay: Add the following new 
clause: 

30.—Accident Pay. 
An employer shall pay an employee accident pay 

where the employee receives an injury for which 
weekly payments of compensation are payable by or 
on behalf of the employer pursuant to the Workers' 
Compensation and Assistance Act 1981 (the Act) as 
amended or replaced from time to time. 

(2) "Accident pay" means a weekly payment of 
an amount being the difference between the weekly 
amount of compensation paid to the employee 
pursuant to the Act and the employee's appropriate 
38 hour rate under this award and accrued entitle- 
ments as prescribed in Clause 5.—Hours or Clause 
16.—Shift Work of this award or, where the 
incapacity is for a period of less than one week, the 
difference between the amount of compensation 
and the award rate for that period. 

(3) An employer shall pay, or cause to be paid, 
accident pay during the incapacity of the employee 
within the meaning of the Act until such incapacity 
ceases or until the expiration of a period of 26 weeks 
from the date of injury, whichever event shall first 
occur. 

(4) The liability of the employer to pay accident 
pay in accordance with this clause shall arise as at 
the date of the injury or accident in respect of which 
compensation is payable under the Act and the 
termination of the employee's employment for any 
reason during the period of any incapacity shall in 
no way affect the liability of the employer to pay 
accident pay as provided in this clause. 

(5) In the event that the employee receives a lump 
sum in redemption of weekly payments under the 
Act, the liability of the employer to pay accident pay 
as herein provided shall cease from the date of such 
redemption. 

(6) An employer may at any time apply to the 
Western Australian Industrial Relations Commis- 
sion for exemption from the terms of this clause on 
the grounds that an accident pay scheme proposed 
and implemented by that employer contains pro- 
visions generally not less favourable to his 
employees than the provisions of this clause. 

6. Clause 31.—Site Allowance: Add the following new 
clause: 

31.—Site Allowance. 
The Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch 
on behalf of its members may request an employer 
to consider a site allowance to compensate for all 
special factors and/or disabilities on a project. 

Where the parties have considered the merit of the 
claim and have agreed on a proposed rate, it shall be 
referred to the Commission for ratification. 

Where agreement cannot be reached, the parties 
shall refer the matter to the Commission which shall 
determine an appropriate rate, if any, to compen- 
sate for such special factors and/or disabilities. 
Provided however that the Commission may deter- 
mine that such site allowance shall be paid in lieu of 
any of the special rates related to conditions on the 
site as prescribed in Clause 24.—Allowances and 
Special Provisions herein. 

The Commission shall ratify or determine such 
matters on the criteria outlined in the Full Bench 
decision of the Australian Conciliation and Arbitra- 
tion Commission dated 25 February 1983 (Print 
F1957). 

Where the procedure prescribed by this subclause 
is being followed, work shall continue normally. 

A site allowance determined in accordance with 
this clause shall be deemed to be prescribed by this 
award. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth and Others. 
Nos. 813 and 1230 of 1987. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Earthmoving and Construction Award 
No. 10 of 1963 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 15th day of 
October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
Delete Clause 27.—Wages and Appendix I and 

substitute therefor the following:— 

27.—Wages. 
An employer on whom this award is binding shall not 

increase the rate of wage payable to an employee on the 
10th day of March 1987, or otherwise vary the conditions 
of employment applicable to an employee on that date so 
as to increase that employer's labour costs except to the 
extent that any such increase has been authorised by the 
Commission after that date. 

The minimum rate of wage to be paid to and received 
by all employees shall be as follows: 
Classification Total Rate 

Per Week 
Part 1 $ 
(a) Engine Driver operating winch from 

pile driving rig net on pile driving  278.90 
(b) All stationary steam engine drivers 

whose work requires first or second 
class certificate   286.70 

(c) All other stationary steam engine 
drivers whose work requires third 
class certificate   274.20 

(d) Drivers of Internal Combustion 
Engines — 
(i) if under 250 bhp   282.50 
(ii) if 250 bhp or over  289.30 
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Classification Total Rate 
Per Week 

Locomotive fireman  
Boiler Attendant — 
(i) attending one boiler  
(ii) attending two boilers  
Driver of steam crane  
Scotch Derrick power crane  
Compressor driver over 30 hp  
Driver of Wayne Road Sweeper  
Additions to margins, an Engine 
Driver engaged under this Part, as 
hereinafter specified shall have his 
marginal rate increased as follows: 
(i) Attending to electric generator 

or alternator exceeding 10 kw 
capacity   

(ii) Attending to refrigerator 
compressor or compressors   

(iii) Engine Driver in charge of 
plant   

(iv) Engine Driver in charge of 
switchboard of 350 kw capacity 

266.20 
272.10 
280.30 
298.50 
268.60 
291.20 

(v) Crane Drivers engaged on building 
construction or demolition  

Part 2 Rate Per week 
Mechanical Equipment 
Classification 
Group 1 $ 
(a) Operator lance type hand sprayer  295.60 
(b) Operator aggregate dryer  295.60 
(c) Operator pre-mix drag spreader  295.60 
(d) Operator aggregate belt spreader  295.60 
(e) Operator of joint inserting machine .. 295.60 
(f) Operator concrete spray curing 

machine, self-propelled   295.60 
(g) Operator pneumatic tyre tractor 

without power operated attach- 
ments, up to and including 15 kW 
net engine power  295.60 

Group 2 
(a) Operator crawler tractor without 

power operated attachments up to 
and including Class M4   300.80 

(b) Operator crawler tractor with power 
operated attachments Class M2   300.80 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 15 kW up to and including 60 
kW net engine power. (This includes 
tilting or one man hitch trailer)  300.80 

(d) Operator pneumatic tyred tractor 
with power operated attachments, 
up to and including 15 kW net 
engine power   300.80 

(e) Operator rear and bottom dump to 
and including two cubic metres 
struck capacity   300.80 

(f) Operator back hoe self powered (not 
self propelled)   300.80 

(g) Operator roller powered, under eight 
tonnes   300.80 
Operator roller powered, vibrating, 
under four tonnes  
Operator trenching machine of the 
small Ditch Witch type  
Operator bitumen sprayer  
Screed operator, asphalt power  

300.80 

300.80 

300.80 

300.80 

300.80 
300.80 
300.80 

Part 2 Rale p?r wee 

Mechanical Equipment '"siAoo^ 
Classification AiiowSe 
Group 2 $ 

(1) Mixer operator, asphalt plant 
(capacity of less than 10 tonnes of 
hot mix per hour)  300.80 

(m) Operator concrete spreader, 
powered, self propelled  300.80 

(n) Operator concrete finisher, powered, 
self propelled   300.80 

(0) Operator concrete finisher, powered, 
hand propelled    300.80 

(p) Second-driver — navvy and dragline 
or dredge type excavator  300.80 

Group 3 
(a) Operator crawler tractor without 

power operated attachments Class 
M5 up to and including Class M10 .. 308.40 

(b) Operator crawler tractor with power 
operated attachments Class M3 up 
to and including Class M5   308.40 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 60kW up to and including 
150kW net engine power  308.40 

(d) Operator pneumatic tyred tractor 
with power operated attachments 
above 15kW up to and including 
60kW net engine power (not 
including tilting or one man hitch 
trailer)   308.40 

(e) Operator drawn grader  308.40 
(f) Operator trenching machine, chain 

type up to and including 1.5 metre 
depth or up to and including 300mm 
width   308.40 

(g) Operator pile driver (power operated 
winch)   308.40 

(h) Operator rear and bottom dump of 
capacity above two cubic metres 
struck capacity up to and including 
15 cubic metres struck capacity  308.40 

(1) Driver of bitumen sprayer  308.40 
(j) Operator Aggregate Loader 

(Country Roads Board, Victoria 
Model)   308.40 

(k) Operator asphalt paver  308.40 
(1) Mixer operator, asphalt plant 

(capacity of more than 10 tonnes of 
hot mix per hour)  308.40 

(m) Operator roadroller, powered eight 
tonnes and up to 20 tonnes  308.40 

(n) Operator roadroller, powered, eight 
tonnes and up to 25 tonnes  308.40 

(o) Operator roadroller, powered, 
vibrating, four tonnes and over  308.40 

(p) Locomotive driver — petrol, oil, 
pneumatic or electric driven (if 
carrying passengers an additional 
rate of 60 cents)  308.40 

(q) Operator crawler loader up to and 
including 500kg mass (see note 3) ... 308.40 

(r) Operator pneumatic tyred loader up 
to and including 30kW net engine 
power  308.40 

Group 4 
(a) Operator crawler tractor without 

power operated attachments above 
Class M10 up to and including Class 

316.90 
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Part 2 i 
Mechanical Equipment 
Classification 
Group 4 
(b) Operator crawler tractor with power 

operated attachments above Class 
M5 up to and including Class M15 .. 

(c) Operator grader power operated, 
below 36kW net engine power  

(d) Operator excavator up to and 
including 0.5 cubic metres  

(e) Operator trenching machine ladder 
type, depth greater than 1.5 metres 
up to 2.4 metres and width above 
300mm up to 450mm and bucket 
wheel trencher with equivalent 
capacity in cubic metres per hour .... 

(f) Operator pneumatic tyred tractor 
with power operated attachments 
above 60kW up to and including 
150kW net engine power  

(g) Operator self powered scraper up to 
and including 100 cubic metres 
struck capacity   

(h) Operator rear and bottom dump 
above 15 cubic metres struck 
capacity up to and including 30 
cubic metres struck capacity  

(i) Operator pneumatic tyred tractor 
without power operated attachments 
above 150kW up to and including 
500kW net engine power  

0) Operator crawler loader above 
5 000kg mass up to and including 
15 000kg mass (see note 3)  

(k) Operator pneumatic tyred loader 
above 30kW up to and including 
105kW net engine power  

(1) Operator roadroller, powered, over 
25 tonnes   

(m) Operator special track laying, fixing 
or levelling machine (employed on 
railway construction in WA)  

Rate per week 
inclusive of 

$14.00 
Industry 

Allowance 
$ 

316.90 

316.90 

316.90 

316.90 

316.90 

316.90 

316.90 

316.90 

Group 5 
(a) Operator crawler tractor with power 

operated attachments above Class 
M15 and up to and including Class 
M30   

(b) Operator grader power operated 
35kW up to and including 70kW net 

Operator pneumatic tyred tractor 
with power operated attachments 
above 150kW up to and including 

Operator self powered scraper above 
10 cubic metres struck capacity up 
to and including 20 cubic metres 

(e) Operator excavator above 0.5 cubic 
metres up to and including 2.2 cubic 
metres. (This group including 
Gradall.)   321.00 

(f) Operator trenching machine ladder 
type, greater than 2.4 metres depth, 
and minimum 450mm width and 
bucket wheel trench equivalent in 
cubic metres per hour   321.00 

(g) Operator rear and bottom dump 
above 30 cubic metres struck 
capacity up to and including 60 
cubic metres struck capacity  321.00 

Part 2 Rate per wee! 
Mechanical Equipment In$i4ooof 

Classification industry Allowance 
Group 5 s 
(h) Operator crawler loader above 

15 000kg mass and up to and 
including 30 000kg mass (see 
note 3)  321.00 

(i) Operator pneumatic tyred loader 
over 105kW up to and including 
200kW net engine power  321.00 

(j) Operator crawler tractor without 
power operated attachments above 
Class M30 up to and including 
60 000kg mass   321.00 

Group 6 
(a) Operator excavator above 2.2 cubic 

metres struck bucket capacity up to 
and including 5.5 cubic metres 
struck capacity   327.50 

(b) Operator grader power operated 
above 75kW up to and including 
190kW net engine power  327.50 

(c) Operated pneumatic tyred loader 
above 200kW up to and including 
500kW net engine power  327.50 

(d) Operator crawler tractor with power 
operated attachment, above Class 
M30 up to and including 60 000kg 
mass   327.50 

(e) Operator crawler loader above 
30 000kg mass up to and including 
60 000kg mass (see note 3)  327.50 

(f) Operator rear and bottom dump 
above 60 cubic metres struck 
capacity up to and including 120 
cubic metres struck capacity  327.50 

(g) Operator self power scraper above 
20 cubic metres struck capacity up 
to and including 50 cubic metres 
struck capacity   327.50 

Special Work: A driver operating a tractor 
fitted with a blade and using such blade in 
breaking trail in heavy sidling country shall be 
paid an additional allowance of seven cents 
per hour for each day or part of a day in 
which he is so occupied. 
Part 2A — Mobile Crane Drivers 
Operator of Mobile Crane with lifting capacity of: 

327.50 

327.50 

1. Up to eight tonnes  .. 313.(X) 
321.00 2. In excess of eight tonnes and not 

exceeding 15 tonnes  . 318.30 
3. In excess of 15 tonnes and not 

321.00 exceeding 40 tonnes  . 324.00 
4. In excess of 40 tonnes and not 

exceeding 80 tonnes  . 328.80 
5. In excess of 80 tonnes and not 

321.00 exceeding 100 tonnes  . 332.80 
6. In excess of 100 tonnes and not 

exceeding 140 tonnes  . 338.40 

321.00 
7. In excess of 140 tonnes and not 

exceeding 180 tonnes  . 346.40 
8. In excess of 180 tonnes and not 

exceeding 220 tonnes  . 355.50 
9. In excess of 220 tonnes  . 368.60 

Note: Mobile cranes are defined as those mounted on a 
specially designed chassis or a lorry and capable of load 
manipulation, slewing, and travelling under their own 
power. Mobile cranes constructed as an attachment to or 
modification of a tractor, fall into the appropriate group 
for the tractor with power operated attachment. 

The rates prescribed in Parts 2 and 2A of this clause 
include an industry allowance of $14.00 per week to 
compensate for the disabilities usually associated with 
earth moving and construction work. 
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1. (a) Crawler Tractors are classified in accordance 
with the proposed Australian Standard — "Classifica- 
tion of Crawler Tractor by Mass" as follows: 

Class Shipping Mass — Kilograms 
M2 over 1000 up to 2000 
M3 over 2000 up to 3000 
M4 over 3000 up to 4000 
M5 over 4000 up to 5000 
M10 over 7000 up to 10000 
M15 over 10000 up to 15000 
M30 over 25000 up to 30000 
M50 over 40000 up to 50000 

(b) Crawler Tractors above 50 000kg mass are 
classified as indicated in the wages table of this clause. 

2. The classification of pneumatic tyred tractors and 
pneumatic tyred loaders is based on the proposed 
Australian Standard for Metric Tractor Classification. 

3. Crawler Tractor front-end loaders are to be 
classified by using the mass of the tractor, including the 
loader attachment in lieu of the bare shipping mass. 

4. Self propelled rollers are classified by mass 
complete, including maximum ballast. 

5. Mobile cranes constructed as an attachment to or 
modification of a tractor, fall into the appropriate group 
for the tractor with power operated attachment. 

6. Tractors without power operated attachment 
includes tractors: 

(i) with power operated attachments not in use; 
and 

(ii) with items which, although they have a power- 
unit of their own are not controlled by the 
operator of the tractor except for starting and 
stopping (for example — Drawn Vibrating 
Roller). 

7. Back hoe when attached to a tractor shall be 
considered as a power operated attachment to the 
tractor. 

8. Reference to bituminous surfacting equipment or 
Materials includes tar, sprayed work and hot mix work. 
Part3 Total Rate 

Per Week 
$ 

Rates additional to and cumulative with any 
other rate specified for the employee: 

(1) Employee operating side loader (truck 
mounted)   1.10 

(2) Employee operating mechanical bucket 
type loader, truck or tractor mounted  1.10 

(3) Employee in charge of plant (as 
defined)   18.10 

Employee in charge of plant means — 
(a) when two or more employees are employed at 

the plant at the one time, the employee who is 
invested with the superintendence and 
responsibility or who has to accept the super- 
intendence and responsibility; or 

(b) an employee who is invested with the super- 
intendence and responsibility or who has to 
accept the superintendence and responsibility 
over one or more other employees; or 

(c) when he is the only person of his class employed 
on the plant the employee who does the general 
repair work of the plant in addition to the work 
of operating, but not when he merely assists a 
fitter or engineer to do such work; or 

(d) where shifts are worked the employee who is 
directed to carry out the general repair work of 
the plant in addition to the work of operating, 
but not when he merely assists a fitter or 
engineer to do such work. 

♦Minimum Wage — Adult Males and Females: Not- 
withstanding the provisions of this award, no employee 
(including an apprentice), 21 years of age or over, shall 
be paid less than $216.00 per week as his ordinary rate of 
pay in respect of the ordinary hours of work prescribed 

by this award, but that minimum rate of pay does not 
apply where the ordinary rate of pay (including any part 
thereof payable in addition to the award rate) is not less 
than $216.90. 

Where the said minimum rate of pay is applicable the 
same rate shall be payable on holidays, during annual 
leave, sick leave, long service leave and any other leave 
prescribed by this award. 

Notwithstanding the foregoing, where in this award an 
additional rate is prescribed for any work as a per- 
centage, fraction or multiple of the ordinary rate of pay, 
it shall be calculated upon the rate prescribed in this 
award for the classification in which the worker is 
employed. 

Appendix I. 
1. This Appendix shall apply to employees who 

perform work within the scope of the award on: 
(a) the construction, erection, repair, renovation, 

maintenance, ornamentation or demolition of 
a large industrial undertaking or any large civil 
engineering project, or 

(b) the construction, erection, repair, renovation, 
maintenance, ornamentation or demolition of 
any multistorey building. 

In the event of any disagreement arising concerning 
the application of this Appendix the matter shall be 
referred to a Board of Reference for determination. 

2. In lieu of the rates of wage prescribed in Parts 2 and 
2A of Clause 27.—Wages of this award the following 
rates shall apply. 
Part 2 — Mechanical Equipment. 

Classification 
Group 1 
(a) Operator lance type hand sprayer ... 358.90 
(b) Operator aggregate dryer  358.90 
(c) Operator pre-mix drag spreader  358.90 
(d) Operator aggregate belt spreader  358.90 
(e) Operator of joint inserting machine .. 358.90 
(f) Operator concrete spray curing 

machine, self-propelled   358.90 
(g) Operator pneumatic tyred tractor 

without power operated attach- 
ments, up to and including 15kW 
net engine power  358.90 

Group 2 
(a) Operator crawler tractor without 

power operated attachments up to 
and including Class M4   366.90 

(b) Operator crawler tractor with power 
operated attachments Class M2   366.90 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 15kW up to and including 
60kW net engine power. (This 
includes tilting or one man hitch 
trailer.)   366.90 

(d) Operator pneumatic tyred tractor 
with power operated attachments, 
up to and including 15 kW net 
engine power   366.90 

(e) Operator rear and bottom dump up 
to and including two cubic metres 
struck capacity   366.90 

(f) Operator back hoe self powered (not 
self propelled)   366.90 

(g) Operator roller powered, under eight 
tonnes   366.90 

(h) Operator roller powered, vibrating, 
under four tonnes  366.90 
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Rate per week 
Inclusive of 

$14.00 
Industry 

Allowance 
$ 

Classification 
Group 2 
(i) Operator trenching machine of the 

small Ditch Witch type  366.90 
(j) Operator bitumen sprayer  366.90 
(k) Screed operator, asphalt power  366.90 
(1) Mixer operator, asphalt plant 

(capacity of less than 10 tonnes of 
hot mix per hour)  366.90 

(m) Operator concrete spreader, 
powered, self propelled   366.90 

(n) Operator concrete finisher, powered, 
self propelled   366.90 

(0) Operator concrete finisher, powered, 
hand propelled   366.90 

(p) Second-driver — navvy and dragline 
or dredge type excavator  366.90 

Group 3 
(a) Operator crawler tractor without 

power operated attachments Class 
M5 up to and including Class M10 .. 375.30 

(b) Operator crawler tractor with power 
operated attachments Class M3 up 
to and including Class M5   375.30 

(c) Operator pneumatic tyred tractor 
without power operated attachments 
above 60kW up to and including 
150kW net engine power  375.30 

(d) Operator pneumatic tyred tractor 
with power operated attachments 
above 15kW up to and including 
60kW net engine power (not 
including tilting or one man hitch 
trailer)   375.30 

(e) Operator drawn grader  375.30 
(f) Operator trenching machine, chain 

type up to and including 1.5 metre 
depth or up to and including 300mm 
width   375.30 

(g) Operator pile driver (power operated 
winch)   375.30 

(h) Operator rear and bottom dump of 
capacity above two cubic metres 
struck capacity up to and including 
15 cubic metres struck capacity  375.30 

(1) Driver of bitumen sprayer  375.30 
0) Operator, aggregate loader (Country 

Roads Board, Victoria Model)  375.30 
(k) Operator asphalt paver  375.30 
(1) Mixer operator, asphalt plant 

(capacity of more than 10 tonnes of 
hot mix per hour)  375.30 

(m) Operator roadroller, powered, eight 
tonnes and up to 20 tonnes  375.30 

(n) Operator roadroller, powered, eight 
tonnes and up to 25 tonnes  375.30 

(o) Operator roadroller, powered, 
vibrating, four tonnes and over  375.30 

(p) Locomotive driver — petrol, oil, 
pneumatic or electric driven (if 
carrying passengers an additional 
rate of 60 cents)  375.30 

(q) Operator crawler loader up to and 
including 500kg mass (see note 3) ... 375.30 

(r) Operator pneumatic tyred loader up 
to and including 30kW net engine 
power  375.30 

Classification 
Group 4 
(a) Operator crawler tractor without 

power operated attachments above 
Class M10 up to and including Class 
M30   

(b) Operator crawler tractor with power 
operated attachments above Class 
M5 up to and including Class M15 .. 

(c) Operator grader power operated, 
below 35kW net engine power  

(d) Operator excavator up to and 
including 0.5 cubic metres  

(e) Operator trenching machine ladder 
type, depth greater than 1.5 metres 
up to 2.4 metres and width above 
300mm up to 450mm and bucket 
wheel trencher with equivalent 
capacity in cubic metres per hour .... 

(f) Operator pneumatic tyred tractor 
with power operated attachments 
above 60kW up to and including 
150kW net engine power  

(g) Operator self powered scraper up to 
and including 100 cubic metres 
struck capacity   

(h) Operator rear and bottom dump 
above 15 cubic metres struck 
capacity up to and including 30 
cubic metres struck capacity  

(i) Operator pneumatic tyred tractor 
without power operated attachment 
above 150kW up to and including 
50QkW net engine power  

(j) Operator crawler loader above 
5 000kg mass up to and including 
15 000kg mass (see note 3)  

(k) Operator pneumatic tyred loader 
above 30kW up to and including 
105kW net engine power  

(1) Operator roadroller, powered, over 
25 tonnes   

(m) Operator special track laying, fixing 
or levelling machine (employed on 
railway construction in WA)  

Group 5 
(a) Operator crawler tractor with power 

operated attachments above Class 
M15 up to and including Class M30 390.20 

(b) Operator grader power operated 
35kW up to and including 70kW net 
engine power   390.20 

(c) Operator pneumatic tyred tractor 
with power operated attachments 
above 150kW up to and including 
500kW net engine power  390.20 

(d) Operator self powered scraper above 
10 cubic metres struck capacity up 
to and including 20 cubic metres 
struck capacity   390.20 

(e) Operator excavator above 0.5 cubic 
metres up to and including 2.2 cubic 
metres. (This group including 
Gradall.)   390.20 

(f) Operator trenching machine ladder 
type, greater than 2.4 metres depth, 
and minimum 450mm width and 
bucket wheel trencher equivalent in 
cubic metres per hour  390.20 
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Classification 
Group 5 

Rate per week 
Inclusive of 

$14.00 
Industry 

Allowance 
S 

(g) Operator rear and bottom dump 
above 30 cubic metres struck 
capacity up to and including 60 
cubic metres struck capacity  390.20 

(h) Operator crawler loader above 
15 000kg mass up to and including 
30 000kg mass (see note 3)   390.20 

(i) Operator pneumatic tyred loader 
over 105kW up to and including 
20QkW net engine power  390.20 

(j) Operator crawler tractor without 
power operated attachments above 
Class M30 up to and including 
60 000kg mass  390.20 

Group 6 
(a) Operator excavator above 2.2 cubic 

metres struck bucket capacity up to 
and including 5.5 cubic metres 
struck bucket capacity  398.20 

(b) Operator grader power operated 
above 76kW up to and including 
190kW net engine power  398.20 

(c) Operated pneumatic tyred loader 
above 200kW up to and including 
500kW net engine power  398.20 

(d) Operator crawler tractor with power 
operated attachments, above Class 
M30 up to and including 60 000kg 
mass   398.20 

(e) Operator crawler loader above 
30 000kg mass up to and including 
60 000kg mass (see note 3)  398.20 

(f) Operator rear and bottom dump 
above 60 cubic metres struck 
capacity up to and including 120 
cubic metres struck capacity  398.20 

(g) Operator self power scraper above 
20 cubic metres struck capacity up 
to and including 50 cubic metres 
struck capacity  398.20 

Special Work: A driver operating a tractor 
fitted with a blade and using such blade in 
breaking trail in heavy sidling country shall be 
paid an additional allowance of seven cents 
per hour for each day or part of a day in 
which he is so occupied. 
Part 2A — Mobile Crane Drivers. 
Operator of Mobile Crane with lifting 
capacity of: 

1. Up to eight tonnes  379.40 
2. In excess of eight tonnes and not 

exceeding 15 tonnes  386.30 
3. In excess of 15 tonnes and not 

exceeding 40 tonnes  394.40 
4. In excess of 40 tonnes and not 

exceeding 80 tonnes  400.50 
5. In excess of 80 tonnes and not 

exceeding 100 tonnes  405.40 
6. In excess of 100 tonnes and not 

exceeding 140 tonnes  412.50 
7. In excess of 140 tonnes and not 

exceeding 180 tonnes  421.90 
8. In excess of 180 tonnes and not 

exceeding 220 tonnes  434.40 
9. In excess of 220 tonnes  450.80 

The rates prescribed in this Appendix include an 
industry allowance of $14.00 per week to compensate for 
the disabilities usually associated with earth moving and 
construction work. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Master Builders' Association of Western Australia 

(Union of Employers) Perth and Others. 
No. 1154 of 1987. 

ENGINE DRIVERS (GENERAL) AWARD 
No. 21A of 1977. 

Engine Drivers Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
HAVING heard Mr D. Schapper on behalf of the appli- 
cant and Mr S. Smith on behalf of the respondents, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Engine Drivers (General) Award No. 
21A of 1977 be varied in accordance with the 
following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 1st day of July 
1986. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Schedule. 
Clause 19.—Wages: Delete subclause (3) and 

substitute therefor the following: 
(3) Industry Allowance — 

(a) In addition to the rates prescribed in this 
clause an amount of $13.50 per week shall 
be paid to workers engaged under this 
award in rock quarries, limestone quarries 
and sand pits to compensate for dust and 
climatic conditions when working in the 
open and for deficiencies in general 
amenities and facilities. Provided that 
workers in the limestone quarries of 
Cockburn Cement Limited shall be paid 
an amount of 33 cents per hour in lieu of 
the $13.50 per week referred to in this 
subclause. 

(b) (i) In addition to the rates prescribed 
in this clause a driver of an 
overhead electric crane, mobile 
crane, front end loader or tractor, 
employed by Cockburn Cement 
Limited shall, subject to as herein- 
after provided, be paid an 
allowance of 13 cents per hour, 

(ii) The allowance prescribed in this 
paragraph is to compensate for the 
extra duties, including servicing 
and re-fuelling of machines, 
associated with the work practices 
of Cockburn Cement Limited and 
shall be paid for each hour worked 
in a quarry, or for each hour 
worked elsewhere on shifts other 
than day shift Monday to Friday. 
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ENGINEERING TRADES (GOVERNMENT) 
AWARD Nos. 29, 30 and 31 of 1961 and 3 of 1962. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1240 of 1987. 

Between Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Applicant and Minister 
for Works and Others, Respondents. 

Order. 
HAVING heard Dr J. Crouch on behalf of the applicant 
and Mr J. Ross on behalf of the respondents, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Western Australian Egg Marketing 
Board be added as a named respondent to the 
Second Schedule — List of Respondents in the 
Engineering Trades (Government) Award Nos. 29, 
30 and 31 of 1961 and 3 of 1962. 

Dated at Perth this 20th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

ESPERANCE PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG3 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Esperance Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2322 of 1987. 

ESPERANCE PORT AUTHORITY, SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Esperance Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

GERALDTON PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AGS of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Geraldton Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2307 of 1987. 

GERALDTON PORT AUTHORITY SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Geraldton Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

[L.S.] 
(Sgd.) G.L. FIELDING, 

Public Service Arbitrator. 
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GOVERNMENT OFFICERS (HERD 
IMPROVEMENT SERVICE) AWARD 

No. PSA All of 1986. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of an Award. 

Herd Improvement Service of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2303 of 1987. 

GOVERNMENT OFFICERS (HERD 
IMPROVEMENT SERVICE) AWARD 1987. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Government Officers (Herd 
Improvement Services) Award 1987 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 30th day of 
October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

KARRAKATTA CEMETERY, ADMINISTRATIVE 
CLERICAL AND GENERAL OFFICERS, 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT No. PSA AG14 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Trustees of the Karrakatta Cemetery 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2313 of 1987. 

KARRAKATTA CEMETERY, ADMINISTRATIVE 
CLERICAL AND GENERAL OFFICERS 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 
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Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Karrakatta Cemetery, Administrative, 
Clerical and General Officers Salaries Allowances 
and Conditions Agreement 1984 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 30th day of 
October 1987. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

KINGS PARK BOARD, ADMINISTRATIVE, 
CLERICAL, GENERAL AND PROFESSIONAL 

OFFICERS, SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG2 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Kings Park Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2315 of 1987. 

KINGS PARK BOARD, ADMINISTRATIVE, 
CLERICAL, GENERAL AND PROFESSIONAL 

OFFICERS, SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG2 of 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Kings Park Board, Administrative, 
Clerical, General and Professional Officers, 
Salaries, Allowances and Conditions Agreement 
1984 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 
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Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 

6.—Hours of Attendance. 
The hours of duty shall be as contained in 

Administrative Instruction 701 made under the 
Public Service Act 1979. 

LAMB MARKETING BOARD OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG22 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Lamb Marketing Board of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2298 of 1987. 

LAMB MARKETING BOARD OF 
WESTERN AUSTRALIA ADMINISTRATIVE, 

CLERICAL AND GENERAL SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Lamb Marketing Board of Western 
Australia Administrative, Clerical and General 
Salaries Allowances and Conditions Agreement 
1984 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

LEGAL AID COMMISSION OF 
WESTERN AUSTRALIA ADMINISTRATIVE 
AND CLERICAL SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 
No. PSA AG4 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Legal Aid Commission of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2300 of 1987. 

LEGAL AID COMMISSION OF 
WESTERN AUSTRALIA ADMINISTRATIVE 
AND CLERICAL SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 1981. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Legal Aid Commission of Western 
Australia Administrative and Clerical Salaries 
Allowances and Conditions Agreement 1981 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[U.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 
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LEGAL AID COMMISSION OF 
WESTERN AUSTRALIA PROFESSIONAL 

OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AGS of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Legal Aid Commission of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2312 of 1987. 

LEGAL AID COMMISSION OF 
WESTERN AUSTRALIA PROFESSIONAL 

OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1981. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Legal Aid Commission of Western 
Australia Professional Officers Salaries Allowances 
and Conditions Agreement 1981 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 30th day of 
October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

THE LIBRARY BOARD OF 
WESTERN AUSTRALIA SALARIES 
AND ALLOWANCES AGREEMENT 

No. PSA AG9 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Library Board of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2306 of 1987. 

LIBRARY BOARD OF 
WESTERN AUSTRALIA, SALARIES, 
ALLOWANCES AGREEMENT 1982. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Library Board of Western Australia 
Salaries and Allowances Agreement 1982 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 11.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
11.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

MAIN ROADS DEPARTMENT 
(ADMINISTRATIVE, PROFESSIONAL, CLERICAL 

AND GENERAL) ALLOWANCES AND 
CONDITIONS OF SERVICE AGREEMENT 

No. PSA AG25 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Main Roads Department 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2318 of 1987. 
MAIN ROADS DEPARMENT 

(ADMINISTRATIVE, PROFESSIONAL, CLERICAL 
AND GENERAL) ALLOWANCES AND 

CONDITIONS OF SERVICE AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 
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Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Main Roads Department 
(Administrative, Professional, Clerical and 
General) Allowances and Conditions of Service 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 4.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
4.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

MINISTERIAL OFFICERS 
(ADMINISTRATIVE, CLERICAL AND GENERAL) 

SALARIES, ALLOWANCES AND 
CONDITIONS AGREEMENT 

No. PSA AG102 of 1971. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Hon Premier and Others 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2299 of 1987. 

MINISTERIAL OFFICERS 
(ADMINISTRATIVE, CLERICAL AND GENERAL) 

SALARIES, ALLOWANCES AND 
CONDITIONS AGREEMENT 1971. 

Government O fficers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Ministerial Officers (Administrative, 
Clerical and General) Salaries, Allowances and 
Conditions Agreement 1971 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 
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Schedule. 
1. Clause 7.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
7.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

THE NATIONAL TRUST OF AUSTRALIA (WA) 
ADMINISTRATIVE, CLERICAL AND GENERAL 

SALARIES, ALLOWANCES AND 
CONDITIONS AGREEMENT 

No. PSA AG23 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The National Trust of Australia (WA) 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2323 of 1987. 

THE NATIONAL TRUST OF AUSTRALIA (WA) 
ADMINISTRATIVE, CLERICAL AND GENERAL 

SALARIES, ALLOWANCES AND 
CONDITIONS AGREEMENT 1983. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the National Trust of Australia (WA) 
Administrative, Clerical and General Salaries, 
Allowances and Conditions Agreement 1983 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

[L.S.] 
(Sgd.) G.L. FIELDING, 

Public Service Arbitrator. 
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NURSES BOARD OF WESTERN AUSTRALIA, 
ADMINISTRATIVE, CLERICAL, GENERAL AND 

PROFESSIONAL SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG18 of 1972. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Nurses Board of Western Australia 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2305 of 1987. 

NURSES BOARD OF WESTERN AUSTRALIA, 
ADMINISTRATIVE, CLERICAL, GENERAL AND 

PROFESSIONAL SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1972. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Nurses Board of Western Australia, 
Administrative, Clerical, General and Professional 
Salaries, Allowances and Conditions Agreement 
1972 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

NURSES (SILVER CHAIN ASSOCIATION) AWARD 
No. 14 of 1965. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — variation to award. 

Silver Chain Nursing Association Inc 
and 

The Royal Australian Nursing Federation 
Industrial Union of Workers, Perth. 

No. 192 of 1987. 

NURSES (SILVER CHAIN ASSOCIATION) AWARD 
No. 14 of 1965. 

Nurses Health and 
Welfare 

COMMISSIONER J.A. NEGUS. 
11th day of November 1987. 

Order. 
HAVING heard Mrs P. Bentley on behalf of the appli- 
cant and Ms H. Handmer on behalf of the respondent, 
and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Nurses (Silver Chain Association) 
Award No. 14 of 1965 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 11th day of 
November 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 2.—Arrangement: Following "29.—Effect 

of 38-Hour Week" insert "30.—Bush Nursing Posts — 
Availability Allowance and Special Leave". 

2. Clause 8.—Engagement: Delete this clause and 
insert in lieu thereof the following clause:— 

8.—Engagement. 
(1) An employee who is engaged for service in a 

locality which is so distant from the employee's 
usual place of residence that it would require him or 
her to transfer to a new place of residence shall be 
entitled to reimbursement for costs incurred in 
accordance with the provisions of this clause. 

(2) (a) An employee who is engaged to work in a 
locality which is no less distant from the employee's 
normal place of residence than the distance from 
Kalgoorlie to Perth may elect to fly to the locality; if 
the employee elects to fly to the locality, the 
employer shall pay for the airfare in advance. 

(b) Notwithstanding the provisions of paragraph 
(a) of this subclause, an employee may elect to drive 
his or her own vehicle to the work locality, if the 
employee elects to drive to the locality, the employer 
shall pay the employee in accordance with Clause 
20.—Motor Cars and Allowances of this Award. 

(3) If, in the course of travelling to the new work 
locality, it is necessary for the employee to stay 
overnight in a hotel, motel or other similar form of 
accommodation, the employee shall be reimbursed 
for all reasonable expenses incurred. 

(4) An employee who is engaged in accordance 
with subclause (1) of this clause shall be reimbursed 
the costs incurred for the removal and transport of 
the employee's personal effects to the new locality. 

(5) (a) An employee who remains in the service of 
the employer for the period for which he or she is 
engaged shall, upon the expiration of the contract of 
service, receive the accommodation and travel 
allowances specified in subclauses (2) and (3) of this 
clause to return to his or her usual place of 
residence. 

(b) If no fixed period of employment is stipulated, 
an employee who remains in the service of the 
employer for six months or more shall, upon the 
termination of the contract of service, receive the 
accommodation and travel allowances specified in 
subclauses (2) and (3) of this clause to return to his 
or her usual place of residence. 

3. Following Clause 29.—Effect of 38-Hour Week 
insert the following:— 

30.—Bush Nursing Posts — Availability Allowance 
and Special Leave. 

(1) Where a Registered General Nurse is required 
to work at any of the Bush Nursing Posts or Medical 
Centres operated by the employer, he/she shall be 
paid the availability allowance and be entitled to the 
special leave specified in this clause in lieu of the 
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provisions of subclauses (12), (13) and (14) of Clause 
10.—Hours of Duty, On Call and Overtime of this 
award. 

(2) For the purposes of this clause, nursing posts 
and medical centres shall be grouped as follows:— 

Group 1. Beacon 
Dowerin 
Eneabba 
Hyden 
Bencubbin 
Koorda 
Leeman 

Group 2. Jurien 
Lancelin 
Abrolhos 
Mingenew 
Walpole 
Eucla 
Kalbarri 
Denham 

(3) Subject to subclauses (1) and (2) of this clause, 
the following availability allowance shall be paid to 
a Registered General Nurse:— 

Group Daily Allowance Weekly 
Monday — Saturday & Total 

Friday 
$ 

Sunday 
$ 

1 5.33 10.66 48.00 
2 5.33 10.66 48.00 
3 6.89 13.78 62.00 
4 8.46 16.90 76.10 

(4) Subject to subclauses (1) and (2) of this clause, 
the following special leave shall be provided to a 
Registered General Nurse: 

Group Number of Weeks 
per annum 

1 1 
2 2 
3 2 
4 3 

Provided that special leave shall not accumulate 
for more than 12 months after accrual except by 
agreement between the nurse and the employer. 

(5) The rates of availability allowance shall 
increase in accordance with movements in the rate 
of pay for a Silver Chain Nurse 1st year of service 
specified in subclause (2) (a) of Clause 27.—Wages 
of this award. 

(6) (a) In addition to the availability allowance 
specified in subclause (3) of this clause, where a 
nurse is called out between 12 midnight on Friday 
and 12 midnight on Sunday, he/she shall be paid at 
the rate of double time calculated on the base rate 
for a minimum of one hour. 

(b) No payment shall be made for a call out at 
times other than those specified in paragraph (a) of 
this subclause. 

OIL BUNKERING BP (FREMANTLE) LIMITED 
AWARD No. 20 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

BP (Fremantle) Limited. 
No. 654/2 of 1987. 

COMMISSIONER S.A. KENNEDY. 
13th day of November 1987. 

Order. 
HAVING heard Dr J. Crouch on behalf of the Applicant 
and Mr E. Hayes on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, having satisfied 
itself that the terms of the General Order of the 
Commission No. 1195 of 1986, dated 24 April 1987, have 
been complied with, and by consent, hereby orders — 

That the Oil Bunkering BP (Fremantle) Limited 
Award No. 20 of 1981 be varied in accordance with 
the following Schedule and that such variation shall 
have effect from the beginning of the first pay 
period commencing on or after the 11th day of 
November 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 
Clause 24.—Wages: Delete this clause and insert the 

following in lieu:— 
24.—Wages. 

The following shall be the actual wage per week 
payable to workers covered by this award:— 

0-1/2 6 mths 2 yrs 3 yrs Over Year 
$ 

-2 yrs 
$ 

-3 yrs 
$ 

-5 yrs 
$ 

5 yrs 
$ 

(i) Bunkering Operator 443.80 448.90 453.90 459.20 464.40 
(2) Trainee Bunkering 

Operator 428.20 433.20 438.40 443.80 449.00 
(3) Bunkering Attendant 373.30 377.80 382.20 387.30 392.30 
(4) Bunkering Attendant 

(Installation) 383.30 387.70 392.60 397.30 402.10 
The additional margin payable to a worker who is 

required to operate a vehicle hoist for which a 
licence is necessary, provided that the employee 
holds the licence issued by the appropriate State 
authority, shall be $5.00 per week. 

Leading Hands: In addition to the rates 
prescribed in this clause, a worker placed in charge 
of three or more workers, or whilst in sole charge of 
operating facilities, shall be paid $16.10 per week. 

PERTH MINT ADMINISTRATIVE, CLERICAL 
AND GENERAL SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 
No. PSA AG16 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Perth Mint 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2296 of 1987. 

PERTH MINT ADMINISTRATIVE, CLERICAL 
AND GENERAL SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 

Group 3. 

Group 4. 
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the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Perth Mint Administrative, Clerical and 
General Salaries, Allowances and Conditions 
Agreement 1983 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

PERTH MINT PROFESSIONAL DIVISION 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA AG23 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Perth Mint 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2311 of 1987. 

PERTH MINT PROFESSIONAL DIVISION 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Perth Mint Professional Division 
Salaries, Allowances and Conditions Agreement 
1984 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

PERTH THEATRE TRUST ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT No. PSA AG12 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Perth Theatre Trust 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2317 of 1987. 

PERTH THEATRE TRUST ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT 1981. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Perth Theatre Trust Administrative, 
Clerical and General Officers Salaries, Allowances 
and Conditions Agreement 1981 as amended be 
further amended in accordance with the following 
Schedule with effect on and from the 30th day of- 
October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

PORT HEDLAND PORT AUTHORITY 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT No. PSA AG15 of 1976. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Port Hedland Port Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2304 of 1987. 

PORT HEDLAND PORT AUTHORITY 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1976. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 
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Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Port Hedland Port Authority Salaries, 
Allowances and Conditions Agreement 1976 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 8.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
8.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

PUBLIC SERVICE COMPANY ALLOWANCE 
AGREEMENT No. PSA AG2 of 1985. 

PUBLIC SERVICE PROPERTY ALLOWANCE 
AWARD No. PSA 4 of 1981. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement 

Section 40 — Variation of an Award. 

The Public Service Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2334 of 1987 and No. PSA 2336 of 1987. 

PUBLIC SERVICE CAMPING ALLOWANCE 
AGREEMENT 1985. 

PUBLIC SERVICE PROPERTY ALLOWANCE 
AWARD 1981. 

Government Officers State Government 
Administration. 

COMMISSIONER G.L. FIELDING. 
13th day of November 1987. 

Award variations — wording changes — consequences 
of Equal Opportunity Act 1984 — by consent — 
Agreement and Award varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: These applications seek to 
vary the Public Service Camping Allowance Agreement 
of 1985 and the Public Service Property Allowance 
Award of 1981. All the amendments are said to be 
derived from the changes to the law in this State brought 
about by reason of the provisions of the Equal Oppor- 
tunity Act of 1984, in particular section 69 (2). The 
amendments seek to remove what some see as sexist 
verbiage in the Award and to insert either the neutral 
gender or reference to both sexes where one is 
mentioned. There is really no reason why that should not 
be approved in the form in which the application has 
been made save in one respect. 

The Applicant's proposal as it relates to the Public 
Service Property Allowance Award and in particular 
Clause 5 thereof, would, in my view, have extended the 
benefit of the allowance somewhat. On the face of it, 
that would offend the Commission's current wage fixing 
Principles. The Association is aware of the problem and 
in the circumstances has suggested that the reference to 
"relative" in that subclause should be changed to read 
"dependent relative" in accordance with the existing 
definition which would now remain in the Award. I think 
that is a sensible solution, even if it might only be an 
interim one. 

In the circumstances I indicate that I am prepared to 
make an order amending both Awards in terms of the 
application subject to that one change. As with the other 
matter, the amendments are to be effective on and from 8 
November last. 

Appearances: 
Mr R.B. Farrelly on behalf of the Applicant. 
Mr R.J. Manning on behalf of the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Public Service Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2334 of 1987. 

PUBLIC SERVICE CAMPING ALLOWANCE 
AGREEMENT 1985. 

Government Officers State Government 
Administration. 

COMMISSIONER G.L. FIELDING. 
13th day of November 1987. 

Order. 
HAVING heard Mr R.B. Farrelly on behalf of the Appli- 
cant and Mr R.J. Manning on behalf of the Respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the Public Service Camping Allowance 
Agreement 1985 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 8th day of November 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 5.—Camping Allowance: Delete subclauses 

(f), (g), (j) and (k) and insert in lieu thereof: 
(f) (i) An officer shall not be entitled to receive 

an allowance under this Agreement for 
periods in excess of 91 consecutive days 
unless the Board otherwise determines. 
Provided that where the provisions of 
Clause 5 of the Public Service 
Miscellaneous Allowances Award 1982 are 
availed of, such periods shall be included 
for the purposes of determining the 91 
consecutive days. 

(ii) The Board, in reviewing any claim under 
this subclause may determine an allowance 
other than is contained in this Agreement, 

(g) When camping, an officer shall be paid the 
allowance on Saturdays and Sundays if available for 
work immediately preceding and succeeding such 
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days and no deduction shall be made under these 
circumstances when an officer does not spend the 
whole or part of the weekend in camp, provided that 
the provisions of Clause 5 of the Public Service 
Miscellaneous Allowances Award 1982 are not 
availed of by the Officer. 

(j) Whenever an officer provided with a caravan 
is obliged to park the caravan in a caravan park, the 
officer shall be reimbursed the rental charges paid to 
the authority controlling the caravan park, in 
addition to the payment of camping allowance. 

(k) Where an officer, who is not supplied with 
camping equipment by the Department, hires such 
equipment as is reasonable and necessary, the 
officer shall be reimbursed such hire charges, in 
addition to the payment of camping allowances. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Public Service Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2336 of 1987. 

PUBLIC SERVICE PROPERTY ALLOWANCE 
AGREEMENT 1981. 

Government Officers State Government 
Administration. 

COMMISSIONER G.L. FIELDING. 
13th day of November 1987. 

Order. 
HAVING heard Mr R.B. Farrelly on behalf of the Appli- 
cant and Mr R. J. Manning on behalf of the Respondent, 
the Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979 and by consent, hereby 
orders — 

That the Public Service Property Allowance 
Agreement 1981 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 8th day of November 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 4.—Definitions: 
(a) After the definition for "Agent" insert the 

following: 
"De Facto Spouse" means a person of the 

opposite sex to the officer who lives with the officer 
as the husband or wife of the officer on a bona fide 
domestic basis, although not legally married to that 
person. 

(b) Insert the following at the end of the clause: 
"Spouse" means an officer's spouse including de 

facto spouse. 
2. Clause 5.—Property Allowance: Delete this clause 

and insert in lieu thereof: 
(1) When an officer is transferred from one 

locality to another in the public interest or in the 
ordinary course of promotion or transfer, or on 
account of illness due to causes over which the 
officer has no control, the officer shall be entitled to 
be paid a property allowance for reimbursement of 
expenses incurred by the officer — 

(a) In the sale of a residence in the officer's 
former locality, which, at the date on 

which the officer received notice of 
transfer to a new locality:— 

(i) the officer owned and occupied; or 
(ii) the officer was purchasing under a 

contract of sale providing for 
vacant possession; or 

(iii) the officer was constructing for the 
officer's own permanent 
occupation, on completion of con- 
struction; and 

(b) In the purchase of a residence or land for 
the purpose of erecting a residence thereon 
for the officer's own permanent occupa- 
tion in the new locality. 

(2) An officer shall be reimbursed such following 
expenses as are incurred in relation to the sale of a 
dwelling/house: 

(i) If the officer engaged an agent to sell the 
dwelling/house on the officer's behalf — 
50 per cent of the amount of the commis- 
sion paid to the agent in respect of the sale 
of the dwelling/house; 

(ii) if a solicitor was engaged to act for the 
officer in connection with the sale of the 
dwelling/house — the amount of the pro- 
fessional costs and disbursements 
necessarily incurred and paid to the 
solicitor in respect of the sale of the 
dwelling/house; 

(iii) if the land on which the dwelling/house is 
created was subject to a first mortgage and 
that mortgage was discharged on the sale, 
then an officer shall, if, in a case where a 
solicitor acted for the mortgagee in respect 
of the discharge of the mortgage and the 
officer is required to pay the amount of 
professional costs and disbursements 
necessarily incurred by the mortgagee in 
respect of the discharge of the mortgage — 
the amount so paid by the officer; 

(iv) if the officer did not engage an agent to sell 
the dwelling/house on his or her behalf — 
the amount of the expenses reasonably 
incurred by the officer in advertising the 
dwelling/house for sale. 

(3) An officer shall be reimbursed such following 
expenses as are incurred in relation to the purchase 
of a dwelling/house: 

(i) if a solicitor or settlement agent was 
engaged to act for the officer in connection 
with the purchase of the dwelling/house — 
the amount of the professional costs and 
disbursements necessarily incurred and 
paid to the solicitor or settlement agent in 
respect of the purchase of the dwelling/ 
house; 

(ii) if the officer mortgaged the land on which 
the dwelling/house was erected in con- 
junction with the purchase of the dwelling 
/house, than an officer shall, if, in a case 
where a solicitor acted for the mortgagee 
and the officer is required to pay and has 
paid the amount of the professional costs 
and disbursements (including valuation 
fees but not a procuration fee payable in 
connection with the mortgage) necessarily 
incurred by the mortgagee in respect of the 
mortgage — the amount so paid by the 
officer; 

(iii) if the officer did not engage a solicitor or 
settlement agent to act for the officer in 
connection with the purchase or such a 
mortgage — the amount of the expenses 
reasonably incurred by the officer in 
connection with the purchase or the 
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mortgage, as the case may be, other than a 
procuration fee paid by the officer in 
connection with the mortgage. 

(4) An officer is not entitled to be paid a property 
allowance under subclause (1) (b) unless the officer 
is entitled to be paid a property allowance under 
subclause (1) (a), provided that the Public Service 
Board may approve the payment of a property 
allowance under subclause (1) (b) to an officer who 
is not entitled to be paid a property allowance under 
subclause (1) (a) if the Board is satisfied that it was 
necessary for the officer to purchase a residence or 
land for the purpose of erecting a residence thereon 
in the officer's new locality because of the officer's 
transfer from the former locality. 

(5) For the purpose of this Award it is immaterial 
that the ownership, sale or purchase is carried out on 
behalf of an officer who owns solely, jointly or in 
common with:— 

(i) the officer's spouse, or 
(ii) a dependent relative, or 
(iii) the officer's spouse and a dependent 

relative. 

(6) Where an officer sells or purchases a residence 
jointly or in common with another person — not 
being a person referred to in subclause (5) — the 
officer shall be paid only the proportion of the 
expenses for which the officer is responsible. 

(7) An application by an officer for a property 
allowance shall be accompanied by evidence of the 
payment by the officer of the expenses, being 
evidence that is satisfactory to the Board. 

(8) Notwithstanding the foregoing provisions, an 
officer is not entitled to the payment of a property 
allowance — 

(a) In respect of a sale or purchase prescribed 
in subclause (1) which is effected — 

(i) more than 12 months after the date 
on which the officer took up duty 
in the new locality; or 

(ii) after the date on which the officer 
received notification of being trans- 
ferred back to the former locality; 

provided that the Board may, in 
exceptional circumstances, grant an 
extension of time for such period as is 
deemed reasonable. 

(b) Where the officer is transferred from one 
locality to another solely at the officer's 
own request or on account of misconduct. 

RAC PATROLMEN'S AWARD 
No. 19 of 1980. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 648 of 1987. 

Between RAC Patrolmen's Association of Western 
Australia Union of Workers, Applicant and Royal 
Automobile Club, Respondent. 

Order. 
HAVING heard Mr K. J. Trainer on behalf of the appli- 
cant and Mr J.R. Birman on behalf of the respondent, 
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and by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the RAC Patrolmen's Award No. 19 of 1980 
be varied in accordance with the following Schedule 
and that such variation shall have effect from the 
beginning of the first pay period commencing on or 
after the 16th day of October 1987. 

Dated at Perth this 4th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
1. Clause 6.—Wages: Delete subclauses (1) and (2) of 

this clause and insert in lieu: 
(1) The weekly base rate for a patrolman shall be 

$359.90. (The basis for the fixation of the weekly 
base rate prescribed in this subclause is recorded on 
the transcript of the hearing held before the Chief 
Commissioner of the Western Australian Industrial 
Relations Commission Mr B.J. Collier on 4 
November 1987.) 

(2) Notwithstanding the rate expressed in 
subclause (1) hereof an employee working shifts 
shall be paid a weekly rate of pay to be known as the 
"composite rate of pay" which shall be an amount 
equal to the weekly base wage plus the average of the 
amount payable for shift and weekend penalties 
worked by a patrolman for the period of his roster 
provided that the rate expressed in this clause shall 
be automatically adjusted according to variations 
from time to time in the shift roster. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

West Australian Government Railways Commission 
and 

Australian Railways Union of Workers 
West Australian Branch. 

No. 1431 of 1987. 

RAILWAY EMPLOYEES AWARD 1969 
No. 18 of 1969. 

Railway Employees Government 
Railways 

COMMISSIONER O.K. SALMON. 
4th day of November 1987. 

Order. 
HAVING heard Mr K. Baldwin on behalf of the appli- 
cant and Mr R.C. Wells on behalf of the respondent, and 
by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the Railway Employees Award 1969 No. 18 
of 1969 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period commen- 
cing on or after 4 November 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 
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Schedule. 
Clause 38.—Shift and/or Night Work: Delete 

subclause (1) and insert in lieu: 
38.—Shift and/or Night Work. 

(1) Workers in transportation grades and those 
not included in subclause (2) shall be paid shift work 
allowances as indicated: 

(a) On an afternoon shift which commences 
before 1800 hours and the ordinary time of 
which concludes at or after 1830 hours 
adults and juniors receiving the adult rate 
will be paid an allowance of $1.26 an hour 
on all time paid at ordinary rate. 

(b) On a night shift which commences at or 
between 1800 hours and 0359 hours adults 
and juniors receiving the adult rate will be 
paid an allowance of $1.47 an hour on all 
time paid at ordinary rate. 

(c) On an early morning shift which 
commences at or between 0400 hours and 
0530 hours adults and juniors receiving the 
adult rate will be paid an allowance of 
$ 1.26 an hour for all time paid at ordinary 
rate. 

(d) In addition to the hourly shift work 
allowance adults and juniors receiving the 
adult rate will be paid an allowance of 
$ 1.47 for any shift where the ordinary time 
commences or finishes at or between 0101 
hours and 0359 hours. 

(e) Other workers and juniors excluded from 
subclauses (a) to (d) will be paid half the 
allowance for the same time on duty. 

(f) In calculating the allowances under this 
clause broken parts of an hour less than 30 
minutes on any shift shall be disregarded 
and 30 minutes to 59 minutes paid as one 
hour. 

(g) The provisions of this clause will not apply 
to workers whose ordinary hours of duty 
are less than 40 hours per week. 

(h) The provisions of this clause will not apply 
to sleeping car conductors and employees 
continuously on shifts which start and 
finish between 1800 hours and 0600 hours. 
These workers will be paid night work 
allowance for ordinary paid time on duty 
between those hours at the rate of $1.48 
per hour. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — award variation. 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others 

and 
West Australian Government Railways Commission. 

No. 508 of 1987. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Various Government 
Railways 

COMMISSIONER O.K. SALMON. 
10th day of November 1987. 

Order. 
HAVING heard Mr J. Sharp-Collett on behalf of the 
Amalgamated Metal Workers and Shipwrights Union of 
Western Australia, Australasian Society of Engineers, 
Moulders and Foundry Workers Industrial Union of 
Workers, Western Australian Branch, and the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, and Mr A. Hassell on behalf 
of Westrail, and by consent, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That the Railway Employees Award No. 18 of 
1969 be varied in accordance with the following 
Schedule and that such variation in respect to items 
1, 3 and 4 shall have effect from the beginning of the 
first pay period commencing on or after the 10th day 
of November 1987 and respect to item 2 shall have 
effect from the 29th day of October 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 
1. Clause 31.—Special Rates and Provisions: Delete 

subclause (30) (c) and insert in lieu the following: 
(30) (c) When welding torque boxes and centre 

pieces of XC wagons and the like, an amount of 
$1.09 per hour. Provided that this allowance shall 
not be paid in addition to the disability allowance, 
calculated as an hourly rate, prescribed for Group 2 
in subclause (1) (c) hereof. 

2. Clause 31.—Special Rates and Provisions: 
immediately following subclause (30) insert new 
subclause (31) as follows: 

(31) Computer/Numerically Controlled 
Machinery: A Tradesman who is engaged in pro- 
gramming, setting and operating computer/ 
numerically controlled machinery or equipment in 
the Midland Workshops and is also required to edit, 
adjust, change or vary the content of existing 
programmes and certify the quality of the product 
produced shall be paid an allowance of $3.10 per 
day. 

Notwithstanding the provisions of Clause 16.— 
Higher Duties of this Award, the allowances pre- 
scribed herein shall be paid on an hourly basis pro- 
vided that an employee in receipt of the allowance 
for four hours or more on any day shall be paid a 
full day's allowance. 

3. Clause 44.—Wages: Delete item No. 73 and insert 
in lieu the following: 

73. Boilermaker: 
(a) Boilermaker 348.90 354.20 360.20 
(b) Boilermaker Midland Workshops (covers all work in Boilermaking 

trade except where otherwise 
specified) 361.00 366.50 372.20 

(c) Boilermaker (Programmer 
Operator) profile cutting machine 361.00 366.50 372.20 

(d) Boilermaker in Charge of 
Marking Off Table 365.70 371.10 377.00 

(e) Boilermaker in running shed 
(i) first year 353.10 358.50 364.40 
(ii) thereafter — 363.80 369.60 

4. Schedule A — Midland Workshops Disability 
Allowance: Delete Group 2 and Group 3 and insert in 
lieu the following: 

Group 2. 
Coppersmith Shop 
Blacksmith Shop 
Rollingstock Block One — Boilermakers 
Rollingstock — Lifter Section 
Wood Mill — Firewood Saw Incinerator 
Track Equipment — Blacksmiths and Boilermakers 
Track Equipment — Heavy Vehicles 
Track Equipment — Maintenance Plumbers 
Fitting Shop — Boilermakers 
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Fitting Shop — Section 2 — Bogie Shop 
Fitting Shop — Section 3 — Loco Rebuild 
Fitting Shop — Section 6 — Auxiliary 
Fitting Shop — Section 7 — Manufacturing 
Boiler Shop (excluding Boilermakers Assistants) 
Test Tub 
Group 3. 
Diesel Shop when engaged in stripping medium and 

light engines in Diesel Shop 
Diesel Shop when engaged stripping loco engines in 

striping pit 
Plating Shop 
Steam Cleaning (Electrical, Diesel, Machine, Track 

Equipment and Paint Shops) 
Fitting Shop — Section 1 — Stripping Pit 
Boilermakers Assistants — Blocks One and Two, 

Fitting Shop and Track Equipment 
Rollingstock Washing Attendant — Block 1 
Fitting Shop — Section 4 — Off Schedule Repairs 
Patternmakers when working with Fibreglass and 

Plastic in Pattern Shop 
Fibreglass Shop 
Painters when spray painting in spray painting 

booth and shed 
Foundry (including the foundry overhead cabin 

controlled cranes) 

Schedule. 
Clause 18.—Away From Home and Meal 

Allowances:— 
(a) In subclause (1) (a): 

(i) In Column A delete "$77.90", "$62.10", 
"$103.00" and "$62.10" and insert in lieu 
"$80.75", "$65.50", "$107.00" and 
"$65.50" respectively. 

(ii) In Column B delete "$38.95", "$31.05", 
"$51.50" and "$31.05" and insert in lieu 
"$40.40", "$32.75", "$53.50" and "32.75" 
respectively. 

(iii) In Column C delete "$25.95", "$20.70", 
"$34.35" and "$20.70" and insert in lieu 
"$26.90", "$21.85", "$35.65" and "$21.85" 
respectively. 

(b) In subclause (1) (b) delete "$31.70" and "$46.10" 
and insert in lieu "$33.60" and "$48.40" respectively. 

(c) In subclause (2) (c) delete "$6.70", "$6.70" and 
"$13.95" and insert in lieu "$7.15", "$7.15" and 
"$14.75" respectively. 

(d) In subclause (3) delete "$2.90" and "$14.50" and 
insert in lieu "$3.10" and "$15.50" respectively. 

RAILWAY OFFICERS AWARD 
No. 1 of 1985. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 80R — Variation of an Award. 

West Australian Railway Officers' Union 
and 

West Australian Government Railways Commission. 
No. RGB 6 of 1987. 

RAILWAY OFFICERS AWARD 
No. 1 of 1985. 

Railway Officers Railway Industry 

BEFORE THE RAILWAYS 
CLASSIFICATION BOARD 

Mr Commissioner G.L. Fielding (Chairman), 
Mr M. Gibson (Member), 

and Mr K. Phillips (Member). 
19th day of November 1987. 

Order. 
HAVING heard Mr D.B. O'Brien on behalf of the 
Applicant and Mr K.A. Baldwin on behalf of the 
Respondent, the Commission, constituted by the 
Railways Classification Board, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
having satisfied itself that the terms of the General Order 
of the Commission No. 1195 of 1986, dated 24 April 
1987, have been complied with, and by consent, hereby 
orders — 

That the Railway Officers' Award 1985 as 
amended be further amended in accordance with the 
following Schedule with effect from the 1st day of 
September 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Chairman. 

SALT PRODUCTION AND PROCESSING 
— DAMPIER SALT (OPERATIONS) PTY LTD — 

DAMPIER AND LAKE MCLEOD AWARD 
No. A12 of 1985. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 771 of 1987. 

Between Dampier Salt (Operations) Pty Limited, Appli- 
cant and Amalgamated Metal Workers and Ship- 
wrights Union of Western Australia and Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, Respondents. 

Interim Order. 
HAVING heard Mr G. McKenzie on behalf of the appli- 
cant and Mr J. Ferguson on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and Mr L. Benfell on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, and by consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Salt Production and Processing — 
Dampier Salt (Operations) Pty Ltd — Dampier and 
Lake McLeod Award No. A12 of 1985 be varied in 
accordance with the following schedule and that 
such variation shall have effect from the beginning 
of the first pay period commencing on or after the 
date hereof. 

Dated at Perth this 20th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L. S. ] Chief Commissioner. 

Schedule. 
1. Clause 42.—Service Payments: Delete headings 

"McLeod" and "Dampier". Delete rates in column 
under the heading of McLeod. Delete subclause (1) (z). 

2. Clause 43.—Special Rates and Provisions: Delete 
subclause (12) and insert: 

(12) A catering allowance of $25.30 (flat) shall be 
paid for each week worked. 

3. Clause 47.—Housing Subsidy: Delete from 
subclause (1) the words "at Dampier and $55.50 at Lake 
McLeod/Carnarvon". 
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SOCIAL TRAINERS AND ASSISTANT 
SUPERVISORS (SLCG) AWARD 

No. A15 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40. 

The Federated Miscellaneous Workers' Union 
of Australia, Hospital, Service and Miscellaneous, 

WA Branch 
and 

Slow Learning Children's Group of WA (Inc). 
No. 1279 of 1986. 

SOCIAL TRAINERS (SLOW LEARNING 
CHILDREN'S GROUP) AWARD 

No. A15 of 1984. 
MISCELLANEOUS WORKERS' (SLOW LEARNING 

CHILDREN'S GROUP) AWARD 
No. A20 of 1980. 

Assistant Supervisors Health and Welfare 
Services 

COMMISSIONER J.A. NEGUS. 
Perth 22nd day of June 1987. 

Award coverage — variation to copy classification from 
award and insert in another award — arbitrated — 
work analysis — comparability found — variation 
ordered. 

Reasons for Decision. 
THE COMMISSIONER: By this application the 
Federated Miscellaneous Workers' Union of Australia, 
Hospital, Service and Miscellaneous, WA Branch seeks 
to amend the Social Trainers (Slow Learning Children's 
Group) Award No. A15 of 1984. 

The nature of the amendments sought is the taking of 
the classification of Assistant Supervisor from the 
Miscellaneous Workers' (Slow Learning Children's 
Group) Award No. A20 of 1980 and inserting that 
classification in the first mentioned award. The practical 
effect of such a movement would be an improvement in 
the conditions of service of the group of workers 
involved, the most noticeable feature of that improve- 
ment being a reduction in the qualifying period for Long 
Service Leave entitlements from 10 years to seven years. 

The respondent employer opposes the application. 
To view the arguments in perspective it is helpful to 

outline some of the historical background and the award 
conditions already in place. The respondent employer, 
the Slow Learning Children's Group (SLCG) along with 
the government department known as the Authority for 
the Intellectually Handicapped (AIH) together provide 
the great majority of the services presently available to 
intellectually handicapped adults in Western Australia. 
In earlier times they were involved heavily with a juvenile 
clientele but in recent years the education system has 
accepted an increasing share of the responsibility for 
children's services. 

Both the SLCG and the AIH provide residential 
facilities and a range of vocational activities or 
workshops. It is fair to say that the SLCG's involvement 
in vocational activities is much greater than that of the 
AIH. 

The AIH employs approximately 860 workers in the 
classification of Social Trainer. The majority of those 
people work in residential facilities and some 50 of them 
are employed in sheltered workshops. The conditions of 
service of all those Social Trainers are regulated by the 
Social Trainers (Division of the Intellectually Handi- 
capped, Mental Health Services) Salaries, Allowances 
and Conditions Agreement No. 7 of 1982. 

The SLCG employs approximately 100 Social Trainers 
in its residential facilities exclusively and their conditions 
are governed by the Award A15 of 1984 {supra), the 

subject of this application. It is safe to say in general 
terms that all of the Social Trainers referred to above 
enjoy the same pay scales and a set of conditions which 
might be loosely described as "public service 
conditions". 

In its workshops, the SLCG employs approximately 
110 Assistant Supervisors whose conditions are found in 
the Miscellaneous Workers' (Slow Learning Children's 
Group) Award No. A20 of 1980. Other workers covered 
by that award are Cooks, House Parents, Residents' 
Aides, Domestics, Laundry Workers and Gardeners. 
The general conditions of these workers might be loosely 
described as "government wages conditions". Another 
award covering SLCG employees is the Slow Learning 
Children's Group (Salaried Officers) Award 1981 which 
again mirrors "public service conditions". 

In pressing this claim, Mr Beech who represented the 
Union, drew attention to the remarks of Mrs J. Trigwell 
when on 7 March 1984 the Miscellaneous Workers' 
(SLCG) Award was being handed down by Halliwell C., 
as he then was. The Union, through its advocate, had 
indicated at that time the view that Assistant Supervisors 
and House Parents would be more appropriately 
included in the Social Trainers' Award which was then 
being negotiated. (A20/1980 Transcript p. 2.) It seems 
that the employer had not been persuaded to the same 
view and in the interests of obtaining the consent award 
for Social Trainers the Union had not pressed the point 
by arguing the matter. 

If they accepted defeat on the point too readily in 
1984, they could not be accused of inactivity on this 
occasion. I heard the parties in the Commission on 7, 22 
and 25 May 1987 and carried out inspections on 8 and 22 
May. The sites visited by the Commission were: 

Minbalup Activity Centre (SLCG) 
Victoria Park East 
Add West Workshop (SLCG) 
Victoria Park East 
Add West Workshop (SLCG) 
Rockingham 
Guildford Industries Workshop (AIH) 
South Guildford 
Add West Workshop (SLCG) 
Embleton 
Hawkevale Residential and Garden Centre (SLCG) 
High Wycombe 
Activ Industries Workshop (SLCG) 
Welshpool 

Mr Beech adduced evidence from the following 
witnesses:— 

Ms G. Whallin — Union Organiser — formerly 
employed as a Social Trainer by AIH. 
Ms C.M. Wilkinson — Supervisor — Minbalup Day 
Activity Centre. 
Mr J. Webb — Assistant Supervisor — Add West 
Ms D. Carberry — Supervisor — General 
production — Add West. 
Ms L. Furnish — Assistant Supervisor — training 
and assessment — Add West. 
Ms P.M. Smith — Assistant Supervisor — Add 
West. 
Mr K.P. Edwards — Assistant Supervisor — Add 
West. 
Ms J.H. Gibson — Senior Social Trainer — AIH 
Workshop — formerly an Assistant Supervisor with 
SLCG. 
Mr I.J. Purdie — Director of Central Services — 
AIH. 

Mr Bull, who appeared for the respondent employer, 
called the following witnesses to support his argument: 

Mr G.W. Eaton — Manager — Activ Industries. 
Ms J.F. Stanton (B.Ec. B./Soc. Wk) — Programme 
standards adviser, SLCG. 
Mr N.W. Morris — Deputy Executive Director — 
SLCG. 
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The case presented by Mr Beech was simple and direct. 
The issue, from the Union's standpoint, was a straight- 
forward industrial question; the similarity between the 
work of assistant supervisors and social trainers 
employed by the respondent is sufficiently great for the 
two groups of workers to be covered by one award and 
thus share the same general conditions of service. Mr 
Beech was at pains to point out that there was no 
intention to seek an improvement in wage rates. Those 
rates should be transferred with the classification and all 
groups of workers should maintain their traditional 
parities or nexi with other groups. He reminded the 
Commission of the earlier negotiations and the insistence 
of the SLCG that social trainers should be separated 
from the other workers in award coverage. To aid our 
understanding, he submitted duty statements for social 
trainers and assistant supervisors along with an outline of 
the Technical and Further Education certificate and 
diploma courses in training the handicapped, these being 
the formal qualification recognised for social trainers. 

It is useful at this point to quote the definitions of 
social trainer and assistant supervisor as they appear in 
the relevant awards. 

Social Trainer means an employee who has com- 
pleted not less than one year's continuous service 
and has passed the first year training course and 
achieved a satisfactory report on conduct, efficiency 
and diligence. (SLCG — Social Trainers Award). 

Assistant Supervisor means a person employed at 
an Activity School or at a Workshop to participate 
in vocational training and production duties as 
directed. (Miscellaneous Workers — SLCG 
Award). 

Those definitions as such provide little enlightenment 
as to the work done by the respective employees. The 
duty statements are more helpful and the process of 
observation and listening to the witnesses completes the 
picture. 

I turn now to a summary of the argument put by Mr 
Bull in opposing the application. The objections raised 
by the employer do not go to the industrial issue as such, 
they are, in the main, objections on philosophical 
grounds. The evidence adduced for the employer 
indicated that assistant supervisors in the workshops 
haye no need for the formal qualifications held by social 
trainers. The SLCG is diametrically opposed to the 
policy of AIH which is to use social trainers in the 
vocational area. The attitude and ethos of the social 
trainer follows a clinical model and sees the employees in 
the workshops as clients rather than workers. This is in 
direct contradiction to the main thrust of present day 
trends which are being guided by the Federal Govern- 
ment as the major provider of funds. 

The agreed, current policy is for a separation of 
vocational activities from the field of recreational and 
residential activity. In the SLCG's view the social 
trainer's role is properly restricted to assisting the 
handicapped people to acquire skills for living and for 
recreation. Their working life must be separated and the 
vocational activities must be increasingly "normalised" 
or streamlined so that workshops are encouraged to 
operate efficiently with a profit motive and to pay 
increasingly realistic wages to the handicapped workers. 
It is the employer's fear that the caring and concerned or 
"clinical" attitude generally displayed by social trainers 
would work against what the workshop managers are 
now trying to achieve, the SLCG believes that a trade 
background is essential for an assistant supervisor in a 
workshop. It was conceded that the certificate in training 
the handicapped is advantageous but it has been found 
that an orientation period and on the job training helps 
the assistant supervisors to adequately adapt to the 
unusual environment involved in working with the 
intellectually handicapped. It was put strongly that the 
practices of AIH should not dictate the policy of SLCG, 
more particularly because SLCG could be seen to be the 
leading agency in the field of providing vocational 
opportunities for intellectually disabled persons. 
57841—7 

I have no doubt that the representatives of the 
respondent employer hold a sincere belief that in some 
way the perceived philosophy of the typical social trainer 
might have a detrimental effect on the achievement of 
SLCG aims in the vocational area. It goes without saying 
that there can be no objection raised to the employer's 
policy of requiring assistant supervisors to have a trade 
background nor can one argue with the selection of 
workers who seem to be well motivated towards the 
expressed corporate philosophy. To a certain extent the 
vigorous argument raised by the respondent in opposing 
the Union's application can be likened to "tilting at 
windmills" because the objections are based on a mis- 
conception of the parameters of the application. 

The issue placed before the Commission for 
arbitration is a purely industrial question. It is my task to 
decide, on the basis of the evidence, whether the assistant 
supervisors' work is more closely comparable with that 
of the social trainers or with the work of the other 
employees covered by the Miscellaneous Workers' 
Award. If the similarity has been demonstrated as the 
Union asserts and there is no violence done to the wage 
fixing principles then in equity and good conscience the 
assistant supervisors should be granted the same 
conditions of service as their fellows. 

The arguments raised by Mr Bull did not seem to 
address the question of the similarity or otherwise of the 
work. 

I turn now to the view I have formed from the 
testimony and from my own observations. The work of 
the social trainer involves a specific type of training 
called precision teaching. 

... It is a repetition training for intellectually 
handicapped people whereby a task or a skill which 
is required is broken down into specific steps and by 
repetition in a specific sequence that skill is 
taught . . . 

(Transcript p. 16 G. Whallin) 

By that method of task analysis, programme develop- 
ment, repetition or direct instruction, the social trainer 
assists the client to develop a whole range of personal 
skills which might include for instance using a knife and 
fork, braiding one's hair or washing and ironing one's 
personal clothing. The training programme will be 
developed according to the specific needs of the 
individual client. In working with that client the social 
trainer will also use the techniques of the psychologist to 
achieve behaviour modification in relation to acceptable 
and unacceptable behaviour patterns. 

From my understanding of the evidence, to all intents 
and purposes the assistant supervisor in the workshop 
uses precisely the same techniques as those briefly out- 
lined above. The manufacturing task at whatever level of 
complexity is broken down (task analysed) into simple, 
manageable, teachable steps. The steps are taught by 
demonstration and repetition until mastery is achieved. 
Behaviour patterns which are unacceptable to manage- 
ment in the workshop are treated by the process of 
behaviour modification. 

From my vantage point one cannot escape the con- 
clusion that the work performed is very similar. The 
ethos, the attitude and the motivation of the workers 
may vary widely but the tasks performed and the clients 
with which the workers interact display much 
commonality. It was said with some feeling several times 
during the proceedings that the disabled are disabled for 
24 hours each day; a statement which succinctly 
summarises the situation. 

I think it worth remarking in passing that no evidence 
was adduced on the duties of house parents. The 
residential facilities were inspected however and there 
were numerous conversations with employees not on 
transcript. It was my impression from these observations 
that the Union would face a much more difficult task in 
seeking to establish that house parents belonged with 
social trainers as Mrs Trigwell had suggested in 1984. 
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Having been convinced that the instant application has 
cleared the first hurdle on the question of merit, it 
remains now for me to give due consideration to the wage 
fixing principles established in General Order No. 1195 
of 1986 by the Commission in Court Session. 

I concur with Mr Beech's submission that the question 
of an improvement in the Long Service Leave provisions 
for assistant supervisors is not a subject for "first award 
or extension to existing awards" consideration. These 
workers are already covered by an award and there is no 
request for an increase in pay. An improvement in their 
"conditions of employment" is sought and as such must 
be considered in the light of cost implications directly 
and through flow on and subject to the second tier 
ceiling. Mr Bull has suggested that the SLCG has costed 
the long service leave aspect of the claim at $21 000 per 
annum for the 110 workers involved and the extra public 
holidays are estimated to cost $10 500. This amounts, he 
says, to an approximate two per cent increase on the total 
wage bill for that group. An increase of that magnitude 
fits neatly within the second tier ceiling. 

Mr Beech has also submitted that there is ample pre- 
cedent for an improvement in long service leave entitle- 
ment of this type to be found in the decisions of the Full 
Bench of the Federal Commission in the oil industry case 
(Print No. F7371) and of the CICS in the matter of the 
Building Materials (Manufacturing) Award No. 10 of 
1982 (65 WAIG p. 2257). 

My earlier comment on the position of house parents 
indicates my lack of fear of any possibility of flow on 
within the SLCG from this decision. If there are other 
workers outside the AIH or the SLCG, who might be 
perceived as similar to the social trainers and assistant 
supervisors, it would seem that they are currently award 
free and any applications on their behalf would clearly be 
covered by the First Awards and Extensions principle. 

It goes without saying that there should be no 
unexpected bonuses or anomalous circumstances arising 
from this decision. An operative date of 1 August 1987 
will be ordered, at which date the long service leave 
entitlements of existing employees should be calculated 
on the 10 year formula and recorded to their credit. 
Service after 1 August 1987 should then be used to 
calculate further accruals of long service leave on the 
seven-year basis. The parties are invited to draft a 
schedule of amendments reflecting my decision, deleting 
the proposed clauses which were not proceeded with 
during the hearing and expressing the current wage rates 
for assistant supervisors; a speaking to the minutes will 
be held at a mutually convenient time. 

Appearances: 
Mr A.R. Beech and with him Ms G. Whallin on behalf 

of the applicant. 
Mr G. Bull and with him Mr L. Burns on behalf of the 

respondent. 

Editors Note: 
Order No. 1279 of 1986 appears at 67 WAIG 1602. 

TRUSTEES OF THE PINNAROO VALLEY 
MEMORIAL PARK CEMETERY 

ADMINISTRATIVE, CLERICAL AND GENERAL 
OFFICERS SALARIES, ALLOWANCES AND 

CONDITIONS AGREEMENT 
No. PSA AG20 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Trustees of the Pinnaroo Valley 
Memorial Park Cemetery 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. PSA 2310 of 1987. 

TRUSTEES OF THE PINNAROO VALLEY 
MEMORIAL PARK CEMETERY 

ADMINISTRATIVE, CLERICAL AND GENERAL 
OFFICERS SALARIES, ALLOWANCES AND 

CONDITIONS AGREEMENT 1984. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Trustees of the Pinnaroo Valley 
Memorial Park Cemetery Administrative, Clerical 
and General Officers Salaries, Allowances and 
Conditions Agreement 1984 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 
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THE WATERWAYS COMMISSION 
PROFESSIONAL OFFICERS SALARIES, 

ALLOWANCES AND CONDITIONS AGREEMENT 
No. PSA AG18 of 1984. 

WESTERN AUSTRALIAN ALCOHOL AND 
DRUG AUTHORITY ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT No. PSA AG6 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Waterways Commission 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2309 of 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australian Alcohol and Drug Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2321 of 1987. 

WATERWAYS COMMISSION PROFESSIONAL 
OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Waterways Commission Professional 
Officers Salaries, Allowances and Conditions 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN ALCOHOL AND 
DRUG AUTHORITY ADMINISTRATIVE, 
CLERICAL AND GENERAL OFFICERS, 

SALARIES, ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Alcohol and Drug 
Authority Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

[L.S.] 
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WESTERN AUSTRALIAN ALCOHOL AND 
DRUG AUTHORITY PROFESSIONAL 
OFFICERS SALARIES, ALLOWANCES 

AND CONDITIONS AGREEMENT 
No. PSA AG7 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australian Alcohol and Drug Authority 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2320 of 1987. 

WESTERN AUSTRALIAN ALCOHOL AND 
DRUG AUTHORITY PROFESSIONAL 

OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Alcohol and Drug 
Authority Professional Officers Salaries, 
Allowances and Conditions Agreement 1984 as 
amended be further amended in accordance with the 
following Schedule with effect on and from the 30th 
day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

67 W.A.LG. 

WESTERN AUSTRALIAN COASTAL SHIPPING 
COMMISSION, ADMINISTRATIVE, CLERICAL 

AND GENERAL OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG17 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australian Coastal Shipping Commission 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2328 of 1987. 

WESTERN AUSTRALIAN COASTAL SHIPPING 
COMMISSION ADMINISTRATIVE, CLERICAL 

AND GENERAL OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1983. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Coastal Shipping 
Commission Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions 
Agreement 1983 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 2305 

WESTERN AUSTRALIAN EGG MARKETING 
BOARD ADMINISTRATIVE, CLERICAL 
AND GENERAL OFFICERS SALARIES, 

ALLOWANCES AND CONDITIONS AGREEMENT 
No. PSA AG21 of 1984. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australian Egg Marketing Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2308 of 1987. 

WESTERN AUSTRALIAN EGG MARKETING 
BOARD ADMINISTRATIVE, CLERICAL 
AND GENERAL OFFICERS SALARIES, 

ALLOWANCES AND CONDITIONS 
AGREEMENT 1984. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Egg Marketing 
Board Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions 
Agreement 1984 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L. S. ] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN MUSEUM 
ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS AGREEMENT 

No. PSA AG29 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Trustees of the Western Australian Museum 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2314 of 1987. 

WESTERN AUSTRALIAN MUSEUM 
ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS SALARIES, 
ALLOWANCES AND CONDITIONS 

AGREEMENT 1983. 
Government O fficers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Museum 
Administrative, Clerical and General Officers 
Salaries, Allowances and Conditions Agreement 
1984 as amended be further amended in accordance 
with the following Schedule with effect on and from 
the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 
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WESTERN AUSTRALIAN MUSEUM 
PROFESSIONAL OFFICERS SALARIES 

ALLOWANCES AND CONDITIONS AGREEMENT 
No. PSA AG30 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

The Trustees of the Western Australian Museum 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2316 of 1987. 

WESTERN AUSTRALIAN MUSEUM 
PROFESSIONAL OFFICERS SALARIES 

ALLOWANCES AND CONDITIONS 
AGREEMENT 1983. 

Government O fficers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Museum 
Professional Officers Salaries, Allowances and 
Conditions Agreement 1983 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 

(Sgd.) G.L. FIELDING, 
[L.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

and insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

67 W.A.I.G. 

WESTERN AUSTRALIAN POST SECONDARY 
EDUCATION COMMISSION ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS 
SALARIES, ALLOW AN CES AND CONDITIONS 

AGREEMENT No. PSA AG11 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australia Post Secondary Education 
Commission 

and 
The Civil Service Association of Western Australia 

Incorporated. 
No. PSA 2302 of 1987. 

WESTERN AUSTRALIAN POST SECONDARY 
EDUCATION COMMISSION ADMINISTRATIVE, 

CLERICAL AND GENERAL OFFICERS 
SALARIES, ALLOWANCES AND CONDITIONS 

AGREEMENT 1982. 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
:omplied with, and by consent, hereby orders — 

That the Western Australian Post Secondary 
Education Commission Administrative, Clerical 
and General Officers Salaries, Allowances and 
Conditions Agreement 1982 as amended be further 
amended in accordance with the following Schedule 
with effect on and from the 30th day of October 
1987. 

(Sgd.) G.L. FIELDING, 
Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Attendance: Delete this clause 

ind insert in lieu thereof: 
6.—Hours of Attendance. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

[L.S.] 
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WESTERN AUSTRALIAN POTATO MARKETING 
BOARD ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS, SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 

No. PSA AG15 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 43 — Variation of an Agreement. 

Western Australia Potato Marketing Board 
and 

The Civil Service Association of Western Australia 
Incorporated. 

No. PSA 2301 of 1987. 

WESTERN AUSTRALIAN POTATO MARKETING 
BOARD ADMINISTRATIVE, CLERICAL AND 

GENERAL OFFICERS SALARIES, ALLOWANCES 
AND CONDITIONS AGREEMENT 1983. 

Government Officers State Government 
Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Order. 
HAVING heard Mr S. Home on behalf of the Applicant 
and Mr R.L. Rowton on behalf of the Respondent, the 
Commission, constituted by the Public Service 
Arbitrator, pursuant to the powers conferred on it under 
the Industrial Relations Act 1979, having satisfied itself 
that the terms of the General Order of the Commission 
No. 1195 of 1986, dated 24 April 1987, have been 
complied with, and by consent, hereby orders — 

That the Western Australian Potato Marketing 
Board Administrative, Clerical and General 
Officers Salaries, Allowances and Conditions 
Agreement 1983 as amended be further amended in 
accordance with the following Schedule with effect 
on and from the 30th day of October 1987. 

(Sgd.) G.L. FIELDING, 
[U.S.] Public Service Arbitrator. 

Schedule. 
1. Clause 6.—Hours of Duty: Delete this clause and 

insert in lieu thereof: 
6.—Hours of Duty. 

The hours of duty shall be as contained in 
Administrative Instruction 701 made under the 
Public Service Act 1979. 
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AWARDS/AGREEMENTS — 
Second tier/wage fixing principles 

1987 — orders — 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Concept Contract Interiors. 

No. C729 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 
recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term "Award" means the Building 
Trades Award No. 31 of 1966. 

2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Concept Contract 
Interiors employed in the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)   273.20 

(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate" for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.00 per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 
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(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Fode Industries. 

No. C557 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 
recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term' 'Award" means the Building 
Trades Award No. 31 of 1966. 

2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Fode Industries 
employed in the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)  273.20 

(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate'' for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.00 per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 

(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Storeplan. 

No. C532 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 
recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term "Award'' means the Building 
Trades Award No. 31 of 1966. 

2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Storeplan employed in 
the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)  273.20 
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(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate" for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.00 per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 

(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Piermont Portables. 
No. C533 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 
recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term "Award" means the Building 
Trades Award No. 31 of 1966. 
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2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Piermont Portables 
employed in the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)  273.20 

(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate'' for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.00 per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 

(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BUILDING TRADES AWARD 
No. 31 of 1966. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Construction, Mining and Energy Workers' Union 
of Australia — Western Australian Branch 

and 
Corinthian Industries (WA) P/L. 

No. C756 of 1987. 

BUILDING TRADES AWARD 1968 
No. 31 of 1966. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
29th day of October 1987. 

Order. 
WHEREAS conferences have been held between the 
parties to discuss the implementation of changes in work 
practices and a dispute settlement procedure; whereas 
both parties now agree that those practices and the 
dispute settlement procedure should be implemented 
from the 28th day of October 1987 on the understanding 
that the changes made will then justify a wage increase 
under the Restructuring and Efficiency Principle, and; 
whereas such changes have been clearly identified and 
explained in detail and the particulars have been 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



2310 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE.  67 W.A.I.G. 

recorded in the Commission; now therefore, the Com- 
mission being satisfied that the agreement reached 
conforms with the Restructuring and Efficiency 
Principle enunciated by the Commission in Court 
Session on 25 March 1987 in matter. No. 1195 of 1986 and 
by consent hereby orders — 

1. In this Order the term "Award" means the Building 
Trades Award No. 31 of 1966. 

2. That, in lieu of the weekly rates prescribed by the 
Award as varied and consolidated, the following weekly 
rates shall be paid to employees of Corinthian Industries 
(Wa) P/L employed in the classifications shown. 

(1) Base rate per week $ 
Carpenter, joiner   311.50 
Joiner — Assembler A (as defined in 
Clause 6 of the Award)  286.40 
Joiner — Assembler B (as defined in 
Clause 6 of the Award)   273.20 

(2) Special Payment: 
(a) A special payment of $34.30 per week shall 

be paid to all workers covered by this 
Order and shall be regarded as part of the 
"total rate" for all purposes of the Award. 

(b) For the purpose of calculating the rate of 
wage payable to an apprentice the special 
payment prescribed in paragraph (a) 
hereof shall be deemed to be part of the 
tradesman's total rate. 

(3) Construction Allowance: $14.(X) per week. An 
employee shall not be entitled to this construction 
allowance except when required to work "on site" 
on any work in connection with the erection or 
demolition of a building or to carry out work which 
the employer and the union agree is construction 
work or in default of agreement, that is so declared 
by the Board of Reference constituted by the 
Award. 

(4) Casual Workers: A casual worker as defined 
in Clause 6.—Definitions of the Award, shall be 
paid a loading of 20 per cent in addition to the rates 
to which he is otherwise entitled pursuant to this 
Order. 

3. That this Order shall have effect from the beginning 
of the first pay period commencing on or after the 29th 
day of October 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

PUBLIC SERVICE SALARIES AGREEMENT 
No. PSA AGS of 1985. 

PUBLIC AUTHORITIES SALARIES AWARD 
No. PSA 3 of 1986. 

WESTERN AUSTRALIAN FIRE BRIGADES 
BOARD COMMUNICATION SYSTEMS OFFICERS 

SALARIES AGREEMENT 
No. PSA AG6 of 1985. 

COUNTRY HIGH SCHOOL HOSTELS 
AUTHORITY HOSTEL SUPERVISORY STAFF 

AGREEMENT No. PSA AGS of 1980. 
GOVERNMENT OFFICERS (STATE 

GOVERNMENT INSURANCE COMMISSION) 
AWARD No. PSA 21 of 1986. 

ELECTORATE OFFICERS AWARD 
No. 18 of 1986. 

DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELFARE 

ASSISTANTS AND PARENT HELPERS) AWARD 
No. A19 of 1986. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES ALLOWANCES AND 

CONDITIONS AWARD 
No. PSA 5 of 1983. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 40 — Variation of an Award. 

The Civil Service Association of Western Australia 
Incorporated 

and 
The Public Service Board (No. PSA 567 of 1987); 
Agriculture Protection Board of Western Australia 

and Others (No. PSA 566 of 1987); 
Western Australian Fire Brigades Board 

(No. PSA 2058 of 1987); 
Country High Schools Hostels Authority 

(No. PSA 2059 of 1987); 
State Government Insurance Commission 

(No. PSA 2060 of 1987); 
The Joint House Committee of the Parliament 
of Western Australia (No. PSA 2061 of 1987); 

Department for Community Services 
(No. PSA 2064 of 1987); 

Hon Minister for Education (No. PSA 2065 of 1987). 

PUBLIC SERVICE SALARIES AGREEMENT 1985. 
PUBLIC AUTHORITIES SALARIES AWARD 1986. 

WESTERN AUSTRALIAN FIRE BRIGADES 
BOARD COMMUNICATION SYSTEMS OFFICERS 

SALARIES AGREEMENT 1985. 
COUNTRY HIGH SCHOOL HOSTELS 

AUTHORITY HOSTEL SUPERVISORY STAFF 
AGREEMENT 1980. 

GOVERNMENT OFFICERS (STATE 
GOVERNMENT INSURANCE COMMISSION) 

AWARD 1987. 
ELECTORATE OFFICERS AWARD 1986. 

DEPARTMENT FOR COMMUNITY SERVICES 
(FAMILY RESOURCE WORKERS, WELFARE 

ASSISTANTS AND PARENT HELPERS) 
AWARD 1986. 

EDUCATION DEPARTMENT MINISTERIAL 
OFFICERS SALARIES ALLOWANCES AND 

CONDITIONS AWARD 
Government Officers State Government 

Administration 

COMMISSIONER G.L. FIELDING. 
29th day of October 1987. 

Award variations — Salary rates — Increased by four per 
cent — 2nd tier wage adjustment — Restructuring 
and Efficiency Principle — by consent — Awards 
and Agreements varied. 

Reasons for Decision. 
(Given extemporaneously at the conclusion of the sub- 
missions, taken from the transcript as edited by the 

Commissioner.) 
THE COMMISSIONER: There are a number of appli- 
cations before the Commission. Principally they seek to 
increase by four per cent the salaries payable to those in 
the Public Service of this State and to some other govern- 
ment officers for whom the Civil Service Association has 
industrial coverage, not employed in the Public Service 
as such, but in some of the State Government 
instrumentalities. 

The applications are brought pursuant to the Commis- 
sion's current wage fixing Principles and more 
particularly the Restructuring and Efficiency Principle. 
The increase sought is the maximum that is envisaged 
under the second tier of the Wage Adjustment Principle. 
All of the applications now have the consent of the 
Crown. Indeed some of the mechanical changes which 
follow as a result of the claim for a four per cent increase 
in the salaries have been lodged by the Crown to ensure 
that the loose ends are tidied up. 

The Principles require, as Mr Rowton for the Associa- 
tion, has so rightly said, that the parties endeavour to 
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reach agreement on ways and means of effecting a 
restructuring designed to make the work place more 
efficient and to increase productivity. The information 
before me suggests that the parties have, after "an 
extensive and rigorous period of negotiations" reached 
agreement on quite a number of initiatives, many of 
which can only be described as significant and all of 
which are designed in one way or another, to improve 
either productivity or efficiency or both within the 
Service or the instrumentalities. 

Some of the initiatives effect the Service at large whilst 
others simply concern particular departments of it. The 
initiatives which affect the Service at large have been 
outlined. They include amongst other things, the direct 
payment of salaries to bank accounts by modern 
electronic processes; the cessation of the practice of 
paying pro rata annual leave loading on resignation; 
tighter control on the accumulation of long service leave, 
which has long bugged the Service I suggest; and there is 
a change in the higher duties allowance provisions to 
provide for partial payment where only part of the duties 
of the higher post are carried out. Further, the parties 
have undertaken to see that annual increments are paid 
to public servants on merit rather than simply on the 
basis of the effluxion of time irrespective of merit. There 
is also to be an adjustment to the travelling allowances 
for some shift workers. All of those matters will result in 
real cost savings and they have been itemised in the 
papers which the parties have produced to me in 
conference earlier. 

In addition, the parties have agreed to an extension of 
the spread of ordinary hours in the Service by an hour a 
day. The right to employ government officers on a part- 
time basis or a casual basis, at least in the instru- 
mentalities, is also to be permitted or at least legalised. 
They have not allowed any cost for these but anybody 
with any knowledge of these matters should appreciate 
that there will be some monetary savings. 

Perhaps most significantly, the parties have agreed 
that the functional review process which has resulted in 
very significant savings to the State to date will continue. 
The information before me suggests that since March 
1987 there has been or will be, a reduction in 90 positions 
in the Education Department as a result of this process. 
Likewise in the Health Department there is to be a 
reduction of 332 positions or thereabouts, involving 
quite substantial monetary savings to the State, in the 
order of $2 million and $7 million per annum 
respectively. 

The parties have also agreed that there should be some 
other restructuring, much of which has already taken 
place, on a departmental level. That restructuring is of 
course of a smaller magnitude than that which flows 
from the functional review process but these smaller 
restructures which have taken place have resulted in quite 
significant savings, in either efficiency or productivity 
often through the reduction of jobs, making a saving, as 
Mr Rowton has said, in the order of $22.5 million, or 
thereabouts. 

The parties have said, and the information before me 
by and large supports it, that the changes or initiatives 
which have been brought about as a result of the second 
tier negotiations will result in savings to the State in the 
order of $34.5 million in a full year. That, as Mr Home 
has said, seems to represent a saving of something like six 
per cent on the total salaries bill for the Public Service or 
government offices. That, against an increase in costs of 
four per cent as permitted by the second tier, can only be 
said to reflect credit on both the Association and on the 
Government and their officers, who have obviously 
worked long and hard to reach the agreement they have 
reached. As Mr Home inferred, it is or ought to be seen 
as an indicatin that the second tier Principle does have 
some benefits for the community when it is put to its 
proper use. 

It might be said by some that some of the benefits to 
which the parties have referred are illusory. For example, 
some of the benefits flow from the increased utilisation 
of computers. Some might suggest that sort of thing is to 
be expected in a modern day work place and ought to be 
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considered in the ordinary course of events and not taken 
into account on this occasion. Likewise, some cynics 
might question the savings which have been assigned to 
the abolition of automatic incremental adjustments in 
the service, at least until it happens. That saving I think is 
said to be in the order of $1 million or thereabouts. There 
are also some changes which are dependent upon 
legislative action. 

As to that concern I wish to state that the parties have, 
on two occasions, met with me in conference pursuant to 
the provisions of section 32 of the Industrial Relations 
Act and have expounded, in more detail, the quite 
detailed documentation which was lodged at my request 
in support of the application. I am satisfied that the 
changes which they have indicated are very real and are 
not a camouflage designed to overcome the requirements 
of the Principles. It is worth recording the Crown's 
commitment given by Mr Home, that it intends to 
monitor the agreed changes to see that they are in fact 
carried out in accordance with the agreements, so that 
the savings will be real and not illusory. 

Even if one discounts the benefits which flow from 
computerisation, salary incremental changes and the 
like, the other benefits are still far in excess of the $22 
million cost of the salary increases. Furthermore, it is 
apparent from reading the papers that the savings have 
been costed on a most conservative basis and, if 
anything, have been quite underestimated. 

Moreover, it ought also be recorded that the parties 
have agreed on a number of other initiatives, such as the 
streamlining of the present quite cumbersome and 
apparently costly promotion appeals system and the 
introduction of remuneration packaging as it is under- 
stood in the private sector. None of these items have been 
costed but all will, I think, clearly add to the savings. 

The Public Service in this State has already undergone 
a major restructuring in other areas. I need only example 
the Building Management Authority, and the Public 
Works Department as it was and the Water Authority. 
That has brought about already significant increases in 
efficiency through modernisation, all of which has 
occurred prior to March this year and none of which has 
been taken into account for these purposes. However, 
the fact that those changes have occurred, without much 
"blood-letting", is a fair illustration of the capabilities 
of both parties to these applications to make the 
necessary adjustments to meet the needs of the State in a 
way in which I suspect the taxpayers would expect of a 
modern Public Service. 

It should be obvious to anyone who has heard what 
has been said in these proceedings, or who cares to 
examine the papers lodged in support of these applica- 
tions, that they comply with both the spirit and the letter 
of the Commission's Wage Fixing Principles. In the 
circumstances, I indicate that I am prepared to approve 
of the applications to increase the salaries in the terms in 
which they are lodged. There can be no retrospectivity, 
notwithstanding that the claims were lodged as long ago 
as July last. I think they should operate with effect from 
the first pay period on or after this date, which I under- 
stand in practical terms means the pay period which 
commences tomorrow. 
Appearances: 

Mr R.L. Rowton on behalf of the Applicant. 
Mr S. Home on behalf of the Respondents. 

Editor's Note: 
Gazette references for the orders are as listed below:— 

Vol. Page 
1. Order No. PSA 567 of 1987 67 2069 
2. Order No. PSA 566 of 1987 67 2066 
3. Order No. PSA 2058 of 1987 67 2075 
4. Order No. PSA 2059 of 1987 67 2060 
5. Order No. PSA 2060 of 1987 67 2057 
6. Order No. PSA 2061 of 1987 67 2047 
7. Order No. PSA 2064 of 1987 67 2041 
8. ORder No. PSA 2065 of 1987 67 2046 
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METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (2) of 1987. 

Between Independent Wool Dumpers Pty Ltd, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (3) of 1987. 

Between Johns Perry Castings, Applicant and 
Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 
Western Australian Branch, Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 

understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Australasian 
Society of Engineers, Moulders and Foundry 
Workers Industrial Union of Workers, Western 
Australian Branch. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

AWARDS/AGREEMENTS — 

Second tier/wage fixing principles 
1987 — Orders — 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (4) of 1987. 

Between Karratha Plant Maintenance Pty Ltd, 
Applicant and Amalgamated Metal Workers and 
Shipwrights Union of Western Australia, 
Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
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Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said Applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

CLERKS (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD 

No. 38 of 1947. 
TRANSPORT WORKERS (GENERAL) AWARD 

No. 10 of 1961. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C812 (5) of 1987. 

Between Lidco Aluminium Windows Pty Ltd, Applicant 
and Australasian Society of Engineers, Moulders 
and Foundry Workers Industrial Union of Workers, 
Western Australian Branch; Federated Clerks' 
Union of Australia Industrial Union of Workers, 
Western Australian Branch and the Transport 
Workers' Union of Australia, Industrial Union of 
Workers, Western Australian Branch, 
Respondents. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said applicant who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965; 

Clause 11 of the Clerks' (Wholesale and Retail 
Establishments) Award No. 38 of 1947 and Clause 7 
of the Transport Workers (General) Award No. 10 
of 1961 respectively shall notwithstanding the 
provisions of those clauses have their actual rates of 
pay increased by four per cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said Applicant who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Unions listed in 
the Schedule attached to this Order. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 6th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Australasian Society of Engineers, Moulders and 

Foundry Workers Industrial Union of Workers, 
Western Australian Branch. 

Federated Clerks' Union of Australia, Industrial Union 
of Workers, Western Australian Branch. 

Transport Workers' Union of Australia, Industrial 
Union of Workers, Western Australian Branch. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C813 (1) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and 
Australian Shipbuilding Industries (WA) Pty Ltd, 
Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said respondent who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 
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2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

3. That this Order shall apply to all employees of 
the said respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 4th day of November 1987. 

(Sgd.) B.J. COLLIER, 
f L. S. 1 Chief Commissioner. 

3. That this Order shall apply to all employees of 
the said respondent who are covered by the Agree- 
ment subject to this Order and are members of, or 
are eligible to be members of, the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

4. That this Order shall have effect from the 
beginning of the first pay period commencing on or 
after the 30th day of October 1987. 

Dated at Perth this 4th day of November 1987. 

(Sgd.) B.J. COLLIER, 
IL.S.l Chief Commissioner. 

SUPERMARKETS AND CHAIN STORES 
(WESTERN AUSTRALIA) WAREHOUSE AWARD 

No. A26 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd Tier Increase. 

METAL TRADES (GENERAL) AWARD 
No. 13 of 1965. 

IN THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C813 (2) of 1987. 

Between Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Applicant and JFK 
Engineering (WA), Respondent. 

Order. 
WHEREAS a conference was held on 30 October 1987 to 
discuss the implementation of changes in work practices 
agreed upon between the parties; whereas the parties now 
agree that those practices should be implemented on the 
understanding that the changes made will then justify a 
wage increase under the Restructuring and Efficiency 
Principle; and whereas such changes in work practices 
have been clearly identified and explained in detail and 
the particulars have been recorded in the Commission; 
now therefore, the Commission being satisfied that the 
agreement reached conforms with the Restructuring and 
Efficiency Principle enunciated by the Commission in 
Court Session on 25 March 1987 in matter No. 1195 of 
1986, and by consent, hereby orders: 

1. That employees of the said respondent who are 
employed in a classification covered by Clause 32 of 
the Metal Trades (General) Award No. 13 of 1965 
shall notwithstanding the provisions of that clause 
have their actual rates of pay increased by four per 
cent. 

2. That, for the purpose of this Order "Actual 
Rate of Pay" is defined as the total sum an 
employee would normally receive for performing 38 
hours of ordinary work. Provided that such rate 
shall expressly exclude tool allowance, overtime, 
penalty rates, disability allowances, shift 
allowances, special rates, fares and travelling time 
allowances, and any other ancillary payments of a 
like nature. Provided further that this definition 
shall not include production bonuses and other 
methods of payment by results which by virtue of 
their basis of calculation already produce the results 
intended by this clause. 

Coles New World 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. C811 of 1987. 

SUPERMARKETS AND CHAIN STORES 
(WESTERN AUSTRALIA) WAREHOUSE AWARD 

No. A26 of 1982. 
Various Wholesale/Retail 

COMMISSIONER O.K. SALMON. 
4th day of November 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 4 November 1987 between Coles New World and the 
Shop, Distributive and Allied Employees' Association of 
Western Australia have conferred with respect to the 
Restructuring and Efficiency Principle of the Commis- 
sion's Wage Fixing Principles; and whereas the parties 
have agreed that work practices and other arrangements 
as specified in their agreement shall be permanently 
implemented in consideration of wage increases allowed 
under the said Principles; and whereas the work practices 
and other arrangements specified in the parties agree- 
ment are recorded in the Commission; now therefore, 
being satisfied that the agreement conforms with the 
Commission's Wage Fixing Principles, and pursuant to 
section 44 (8) of the Industrial Relations Act 1979, the 
Commission hereby Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by Coles 
New World in the classifications specified in the 
Supermarkets and Chain Stores (Western Australia) 
Warehouse Award 1982 shall be increased by four 
per cent. 

2. That this Order shall operate from the 4th day 
of November 1987. 

(Sgd.) O.K. SALMON, 
IL.S.l Commissioner. 
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SUPERMARKETS AND CHAIN STORES 
(WESTERN AUSTRALIA) WAREHOUSE AWARD 

No. A26 of 1982. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — 2nd Tier Increase. 

Woolworths (WA) Limited 
and 

The Shop, Distributive and Allied Employees' 
Association of Western Australia. 

No. C805 of 1987. 

SUPERMARKETS AND CHAIN STORES 
(WESTERN AUSTRALIA) WAREHOUSE AWARD 

No. A26 of 1982. 
Various Wholesale/Retail 

COMMISSIONER O.K. SALMON. 
4th day of November 1987. 

Order. 
WHEREAS at a conference held before the Commission 
on 4 November 1987 between Woolworths (WA) Limited 
and the Shop, Distributive and Allied Employees' 
Association of Western Australia have conferred with 
respect to the Restructuring and Efficiency Principle of 
the Commission's Wage Fixing Principles; and whereas 
the parties have agreed that work practices and other 
arrangements as specified in their agreement shall be 
permanently implemented in consideration of wage 
increases allowed under the said Principles; and whereas 
the work practices and other arrangements specified in 
the parties agreement are recorded in the Commission; 
now therefore, being satisfied that the agreement 
conforms with the Commission's Wage Fixing 
Principles, and pursuant to section 44 (8) of the 
Industrial Relations Act 1979, the Commission hereby 
Orders: 

1. That the total ordinary wage rates paid for all 
purposes of the award to persons employed by 
Woolworths (WA) Limited in the classifications 
specified in the Supermarkets and Chain Stores 
(Western Australia) Warehouse Award 1982 shall be 
increased by four per cent. 

2. That this Order shall operate from the 4th day 
of November 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Order. 
WHEREAS I, the undersigned Commissioner of the 
Western Australian Industrial Relations Commission, 
presided over a conference between the abovementioned 
parties on the 12th day of November 1987; and whereas 
representatives of the parties have met and conferred and 
have arrived at agreement on the matters in dispute and 
have therefore requested the Commission to issue an 
order in the terms of that agreement; now therefore, 
pursuant to the powers conferred on me under section 44 
(8) (a) of the Industrial Relations Act 1979 and other 
powers therein, I hereby make the following order in the 
terms of the attached schedule to operate from the first 
pay period commencing on or after the 12th day of 
November 1987. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This order shall be known as the Albany Advertiser 

Superannuation Order. 

2.—Parties. 
This order shall apply to the Printing and Kindred 

Industries Union Western Australian Branch and 
employees of Albany Advertiser Pty Ltd employed under 
the Country Printing Award. 

3.—Term. 
This order shall remain in place for a period of two 

years from the date of ratification by the Western 
Australian Industrial Relations Commission. 

4.—Employer Contributions. 
The employers shall contribute in accordance with 

schedule A of the Trust Deed of the Bell Group Super- 
annuation Fund. 

5.—Qualifying Period. 
New employees commencing after the date of this 

order will be required to perform four weeks' service 
before becoming entitled to receive the employer 
contributions mentioned in 4.—Employer Contributions 
above. Once new employees have completed the four 
weeks' qualifying period, they shall be eligible to have 
contributions to the Fund paid on their behalf from the 
date of their employment. 

6.—Fund. 
Employer contributions will be paid into the Bell 

Group Superannuation Fund. 

SUPERANNUATION/WAGE 
FIXING PRINCIPLES 1987 — 

Orders — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
Section 44 — conference. 

Printing and Kindred Industries Union, Western 
Australian Branch, Industrial Union of Workers 

and 
Albany Advertiser Pty Ltd. 

No. C855 of 1987. 

inters Printing Industry 

COMMISSIONER J.A. NEGUS. 
12th day of November 1987. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
Section 44 — Superannuation Scheme. 

The United Furniture Trades Industrial Union 
of Workers, WA 

and 
Pacific Dunlop Limited trading as 

Dunlop (a Division of Pacific Dunlop Limited) 
and Others. 

No. C782 of 1987. 

Various Manufacturing 

COMMISSIONER O.K. SALMON. 
2nd day of November 1987. 
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Order. 
HAVING heard Mr T. Daly on behalf of the applicant 
and Mr K.E. Lehmann on behalf of the respondent, and 
having been informed by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch and 
the Shop, Distributive and Allied Employees' Associa- 
tion of Western Australia of their consent, the Commis- 
sion, pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 having satisfied itself that 
the requirements in the Reasons for Decision in the 
Commission in Court Session in No. 1195 of 1986 have 
been complied with, hereby makes an Order in the terms 
of the attached Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the Pacific Dunlop 

Superannuation Order. 

2.—Application. 
This Order shall apply to the parties to this order and 

the employees of the Company to whom the relevant 
awards apply. 

3.—Date of Operation. 
This Order shall operate from the beginning of the first 

pay period on or after 1 January 1988. 

4.—Definitions. 
(1) "Relevant Awards" means the Furniture Trades 

Industry Award No. A6 of 1984 and the Shop and 
Warehouse (Wholesale and Retail Establishments) State 
Award No. 32 of 1976 and the Clerks Wholesale and 
Retail Establishments Award No. 38 of 1947. 

(2) "Company" means Pacific Dunlop Limited 
trading as Dunlop Bedding (A Division of Pacific 
Dunlop Limited). 

(3) "The fund" means Pacific Dunlop Superannua- 
tion Fund. 

(4) "Fund member" means an employee of the 
Company who is a member of the fund. 

(5) "Ordinary Time earnings" means the classifica- 
tion rate including supplementary or special payments 
and shift loadings where relevant, but excludes over 
award payments. 

5. —Contributions. 
The Company shall contribute to the Fund in 

accordance with the Fund Trust Deed and Rules three 
per cent of the ordinary time earnings per week under the 
relevant award on behalf of each member. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION 

Industrial Relations Act 1979 
Section 44 — Superannuation Scheme. 

The Shop Distributive and Allied Employees' 
Association of Western Australia 

and 
W.D. & H.O. Wills (Australia) Limited. 

No. C728 of 1987. 

Storemen Wholesale T obacco 

COMMISSIONER O.K. SALMON. 
4th day of November 1987. 

Order. 
HAVING heard Mr J. Bullock on behalf of the applicant 
and Mr J. Uphill on behalf of the respondent, and by 
consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
having satisfied itself that the requirements in the 
Reasons for Decision in the Commission in Court 
Session in No. 1195 of 1986 have been complied with, 
hereby makes an Order in the terms of the attached 
Schedule. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

Schedule. 

1.—Title. 
This Order shall be known as the W.D. & H.O. Wills 

— Perth Storemen Superannuation Order. 

2.—Parties Bound by Area of the Order. 
This Order shall be binding on W.D. & H.O. Wills 

(Australia) Limited in respect of employees employed by 
it in Western Australia and who are eligible to be 
members of the Shop, Distributive and Allied 
Employees' Association of Western Australia. 

3.—Definitions. 
In this Order "Fund" means the Australian Retire- 

ment Fund which was established and is governed by a 
Trust Deed and Rules dated 11 July 1986 as amended or 
such other scheme which complies with the Australian 
Government's Operational Standards for Occupational 
Superannuation Funds. 

"Employee" means an Employee of the Employer 
who is employed by the Employer as a storeman under 
the Shop Assistants (Wholesale and Retail Establish- 
ments) State Award who is eligible to be a member of the 
Union and who is not employed on a casual, seasonal or 
temporary or short term basis. 

"Employer" means W.D. & H.O. Wills (Australia) 
Limited. 

"Ordinary time earnings" means the ordinary 
periodic salary, wages or other remuneration being paid 
by the Employer to the Employee each week but shall not 
include any bonus, commission, payment for overtime or 
other extraordinary payment, remuneration or 
allowance (other than an allowance which is part of the 
Employee's ordinary rate of pay for all purposes). 

"Relevant Admission Agreement" means the 
Admission Agreement between W.D. & H.O. Wills 
(Australia) Limited and the Australian Retirement Fund 
Pty Ltd. 

"Union" means the Shop, Distributive and Allied 
Employees' Association of Western Australia. 

4.—Contributions. 
(1) The Employer shall, in respect of an Employee 

who is a member of the Fund, contribute to the Fund an 
amount equal to three per cent of the ordinary time 
earnings of such Employee when and for the period in 
which the Employer is obliged, pursuant to the Trust 
Deed as amended or the relevant Admission Agreement, 
to contribute to the Fund in respect of that Employee. 

(2) The Employer shall make such contributions 
monthly for pay periods completed in such months, or at 
such other time and in such manner as may be agreed in 
writing between the Trustees of a Fund and the Employer 
from time to time. 

(3) Notwithstanding the provisions of this clause, this 
Order shall not impose any obligation or liability on the 
Employer to contribute to more than one Fund in respect 
of an Employee. 

(4) If at any time, after the commencement of this 
Order, the Employer becomes bound by an award or 
order of any industrial tribunal or by a registered or 
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unregistered industrial agreement or by legislation to 
contribute to the Australian Retirement Fund or another 
superannuation fund in respect of an Employee then the 
Employer's liability to make contributions in respect of 
that Employee pursuant to this Order shall be reduced by 
the amount of the contribution the Employer is required 
by the award or order or registered or unregistered 
industrial agreement or by legislation to make from the 
date the Employer becomes bound to make such 
contributions. 

5.—Operative Date. 
This Order shall operate from the commencement of 

the first pay period on or after the 2nd day of October 
1987 and shall continue thereafter for a period of two 
years. 

2317 

5.—Definitions. 
(1) . . . 
(2) "Supervisor" — shall mean an employee 

employed as such and who is responsible for the direct 
supervision of employees engaged on maintenance. 

13.—Wage Rates. 
Shift Supervisor. 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 30th day of November 1987. 

REGISTRAR. 

CANCELLATION OF AWARDS/ 

AGREEMENTS/RESPONDENTS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. AG4 of 1986. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of the cancellation of an industrial 
agreement under section 47 of the said Act. 

Order. 
WHEREAS the Commission being of the opinion that 
there was no employee to whom the Industrial Relations 
(Mt Newman Mining Co Pty Limited and Association of 
Draughting, Supervisory and Technical Employees) 
Agreement applies, did give notice of an intention to 
make an Order cancelling such agreement; and whereas 
on the 9th day of November 1987 there was no objection 
to the making of such an Order; now therefore, I, the 
undersigned Chief Commissioner of the Western 
Australian Industrial Relations Commission, pursuant 
to the powers in the said Act thereby enabling me, do 
hereby order that the Industrial Relations (Mt Newman 
Mining Co Pty Limited and Association of Draughting, 
Supervisory and Technical Employees) Agreement No. 
AG4 of 1986, be cancelled. 

Dated at Perth this 9th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

NOTICES — 
Award/agreement matters — 

Application No. A35 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"BURSWOOD ISLAND RESORT (SUPERVISORS) 

AWARD 1987". 

NOTICE is given that an application has been made to 
the Commission by the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall operate over the area of land 

occupied by the Burswood Island Resort, and it shall 
apply to all employees employed in the calling mentioned 
in Clause 13.—Wage Rates herein. 
57841—8 

Application No. 1576 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "BUILDING TRADES 

(CONSTRUCTION) AWARD No. 14 of 1978". 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 8.—Rates of Pay: By adding to this clause the 
following category of tradesman:— 

Roof Tile Fixers. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 3rd day of December 1987. 

REGISTRAR. 

Application No. 1487 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "CLEANERS AND CARETAKERS 

(GOVERNMENT) AWARD No. 32 of 1975". 

NOTICE is given that an application has been made to 
the Commission by the Federated Miscellaneous 
Workers Union of Australia, Hospital, Service and 
Miscellaneous, WA Branch under the Industrial 
Relations Act 1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 20.—Wages: Add to subclause (1) of this clause 
the following new classifications:— 

First Cook (Agricola College) 
Second Cook (Agricola College) 
Kitchen Hand (Agricola College) 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 20th day of November 1987. 

REGISTRAR. 
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Application No. AG27 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (ACCOUNTING ASSISTANT 
AUSTRALIAN TRAINEESHIPS) INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any accounting assistant 

trainee employed in any of the callings covered by the 
Clerks' (Accountants' Employees) Award No. 8 of 1982, 
employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
' 'Accounting Assistant Trainee'' shall be a person who 

has entered into an agreement for training in any of the 
callings covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Ernst & Whinney 
Ernest J. Wohlsein 
Peat Marwick 
Burns, Hughes & Co 
Harden, East & Conti 
Burgess, Macfarlane & Young 
Wilson, O'Keefe & Walker 
Coopers & Lybrand 
McGillivray & Associates 
King, Gibson & Lewis 
L. Jeffrey 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. AG35 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL RADIO AND 
TELEVISION BROADCASTERS TRAINEESHIPS) 

INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial Radio and Television Broadcasters) Award 
No. 14C of 1968 employed in the industry of the 
employer named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Western Broadcasting Services (6PR) 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 20th day of November 1987. 

REGISTRAR. 

Application No. AG28 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Service) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Cadd Systems Pty Ltd 
Information Automation Inc 
Harris & Sutherland Pty Ltd 
L.P. Thompson & Assoc 
Dove Insurance Brokers 
Datalink 
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Creative Forces 
Skilled Engineering 
Storen Security Services 
Testing & Commissioning Services (Australia) 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. AG34 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (HOTELS, MOTELS AND CLUBS) 
AWARD INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

Application No. AG30 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

INDUSTRIAL AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Commercial, Social and Professional Service) Award 
No. 14 of 1972 employed in the industry of the employers 
named in Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

World Vision of Australia 
Bruno Zimmermann 
World Travel Headquarters 
West Radio Diagnostic Clinic 
Beta Holidays 
John O'Neil & Sons 
Community Newspapers (1985) Ltd 
Bace Building (WA) Pty Ltd 
Coral Holdings Pty Ltd 
R.A. Stein & Associates 
Gladstone Securities 
Austmark International 
Human Technology International Pty Ltd 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Hotels, Motels and Clubs) Award No. 7 of 1977 
employed in the industry of the employer named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Overland Motel, Kalgoorlie 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 20th day of November 1987. 

Application No. AG29 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 
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7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

E.P.L. Kone Pty Ltd 
Houghton Motors Pty Ltd 
P & G Fabrications 
The Tile Shop 
Beste Photographies 
Acroh Sales & Service 
Dyna Trans 
Kelmscot Smash Repairs 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. AG31 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

Application No. AG32 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 

5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Weststand Sheetmetal Pty Ltd 
Corrocoate (Australia) Pty Ltd 
Corinthian Industries (WA) 
Castledex Business Systems Pty Ltd 
Edgell/Birds Eye 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Hot Mix Ltd 
Computability Pty Ltd 
Mandurah Business Machines 
Custom Communication Co 
Mint Stationery & Computer Supplies 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. AG33 of 1987. 

APPLICATION FOR REGISTRATION OF AN 
INDUSTRIAL AGREEMENT TITLED 

"CLERKS' (WHOLESALE AND RETAIL 
ESTABLISHMENTS) AWARD INDUSTRIAL 

AGREEMENT". 

NOTICE is given that an application has been made to 
the Commission by the Federated Clerks' Union of 
Australia Industrial Union of Workers, WA Branch 
under the Industrial Relations Act 1979 for registration 
of the above Agreement. 

As far as relevant, those parts of the Agreement which 
relate to area of operation or scope are published 
hereunder. 

4.—Scope. 
This agreement shall apply to any clerical trainee 

employed in any of the callings covered by the Clerks' 
(Wholesale and Retail Establishments) Award No. 38 of 
1947 employed in the industry of the employers named in 
Schedule A of this agreement. 
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5.—Area of Operation. 
This agreement shall operate throughout the State of 

Western Australia. 

7.—Definitions. 
"Clerical Trainee" shall be a person who has entered 

into an agreement for training in any of the callings 
covered by the award named in Clause 4 of this 
agreement who at the time of entering into a training 
agreement is under 20 years of age. 

Schedule A. 
Employers Party to this Agreement. 

Esab Australia Pty Ltd 
Provincial Publications of WA 
Stirling Engineering Supplies 
Rural Traders Co-operative (WA) 
J.H. Computer Services 
Westair Pty Ltd 

A copy of the agreement may be inspected at my office 
at 815 Hay Street, Perth. 

Dated at Perth this 19th day of November 1987. 

REGISTRAR. 

Application No. 1539 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "ELECTRONIC SERVICING 

EMPLOYEES' (PUBLIC WORKS DEPARTMENT 
ARCHITECTURAL DIVISION) AWARD 

No. A40 of 1982". 

NOTICE is given that an application has been made to 
the Commission by the Association of Draughting, 
Supervisory and Technical Employees Western 
Australian Branch under the Industrial Relations Act 
1979 for a variation of the above Award. 

As far as relevant, those parts of the proposed 
amendment which relate to area of operation or scope 
are published hereunder. 

Clause 5.—Definitions: Add the following subclauses 
after subclause (4):— 

(5) Senior Technical Officer Grade 1 — shall 
mean a person who has been appointed as such and 
has obtained a level of knowledge equal to that 
which would be obtained by studying an Electronic 
diploma at an appropriate institution. 

(6) Senior Technical Officer Grade 2 — shall 
mean a person who has been appointed as such and 
has obtained a level of knowledge equal to that 
which would be obtained by studying an Electronic 
diploma at an appropriate institution and has 
obtained a degree of speciality in computerised 
digital systems. 

And renumber the existing subclauses accordingly. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 27th day of November 1987. 

REGISTRAR. 

Application No. A36 of 1987. 

APPLICATION FOR AN AWARD ENTITLED 
"MONUMENTAL STONE WORKERS AND STONE 

PROCESSORS AWARD 1988". 

NOTICE is given that an application has been made to 
the Commission by the Construction, Mining and 
Energy Workers' Union of Australia — Western 
Australian Branch under the Industrial Relations Act 
1979 for the above Award. 

As far as relevant, those parts of the proposed Award 
which relate to area of operation or scope are published 
hereunder. 

3.—Area and Scope. 
This Award shall apply throughout the State of 

Western Australia to: 
(1) all workers including apprentices and junior 

workers employed in any of the callings set out in Clause 
7.—Wages of this award in the industry of monumental 
masonry; and 

(2) all employers employing those workers; and 
(3) the Construction, Mining and Energy Workers' 

Union of Australia — Western Australian Branch. 

7.—Wages. 
(1) The rates of wages payable to the workers covered 

by this award (other than duly registered apprentices and 
junior workers) shall be as follows — 

Rate 
Per Week 

Classification $ 
Monumental mason 345.80 
Monumental fixer 342.60 
Assistant monumental fixer 321.40 
Primary saw operator 321.40 
Secondary saw operator 321.40 
Polishing machine operator 321.40 
Stone engraving operator 321.40 
Monumental concrete moulder 321.40 
Labourer 300.90 

A copy of the proposed Award may be inspected at my 
office at 815 Hay Street, Perth. 

Dated at Perth this 2nd day of December 1987. 

REGISTRAR. 

Application No. 190 of 1987. 

APPLICATION FOR VARIATION OF AWARD 
ENTITLED "NURSES' (INDEPENDENT 
SCHOOLS) AWARD No. 21B of 1962". 

NOTICE is given that an application has been made to 
the Commission by the Royal Australian Nursing 
Federation Industrial Union of Workers, Perth under 
the Industrial Relations Act 1979 for a variation of the 
above Award. 

As far as relevant, those parts of the proposed amend- 
ment which relate to area of operation or scope are 
published hereunder. 

Clause 4.—Area: Delete the words "comprised within 
the South West Land Division" so that the clause reads: 

4.—Area. 
This award shall have effect over the area of the 

State of Western Australia. 

A copy of the proposed amendment may be inspected 
at my office at 815 Hay Street, Perth. 

Dated at Perth this 24th day of November 1987. 

REGISTRAR. 
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BOARDS OF REFERENCE — 
Decisions of — 

BOARD OF REFERENCE. 
Industrial Relations Act 1979 

Section 48. 

Australian Railways Union of Workers 
West Australian Branch 

and 
Western Australian Government Railways Commission. 

RAILWAY EMPLOYEES AWARD 
No. 18 of 1969. 

Railways Lifters 

BEFORE A BOARD OF REFERENCE. 
Mr T.J. Pope — Chairman, 

Mr J. Olding — Employee's Representative, 
and Mr R. Falek — Employer's Representative. 

Perth 6th day of October 1987. 

Confined space — previous principles — duration of 
period of discomfort — wage rate contains a margin 
for compensation — dismissed. 

Determination. 
MR POPE: Car and wagon lifters employed in the car 
and wagon shop at the Forrestfield depot of Westrail 
were claiming a confined space allowance pursuant to 
subclause (3) of Clause 31 of the Railway Employees 
Award No. 18 of 1969,- for work on or about bogies and 
brake gear on a variety of classes of wagon. 

The particular subclause of the award is set out 
below — 

31 (1) . . . 
(2) . . . 
(3) Confined Space: Workers (other than at 

Midland Workshops) in confined spaces shall be 
paid 35 cents per hour extra except where otherwise 
provided. 

A "confined space" means a working place, the 
dimensions of which necessitate an employee 
working in an unusually stooped or otherwise 
cramped position, or where confinement within a 
limited space is productive of unusual discomfort. 

Initially the Board inspected the following models of 
wagon — NQAY, WFDY, WJK, XWA, QUA, VH, 
QBC, QA. None of the wagons were the subject of a 
specific confined space allowance claim, but rather the 
Board was presented with a general description of the 
types of duties undertaken for which confined space 
might be claimed. 

The applicant was advised that the Board could not 
deal with a hypothetical situation. The Board was 
advised some days later of an actual dispute involving a 
claim for confined space on three classes of wagon. 

The first claim involved the removal of cotter pins 
which had corroded or jammed into positions. Three 
wagons were supposed to have been involved in the 
inspection but on the day of the inspection only one XC 
wagon was available for inspection. The other two 
wagons were at the Depot but had the cotter pins 
removed by the "leading hand" and Foreman. This was 
contrary to an instruction sent by the Chairman of the 
Board to Westrail management, that the wagons be left 
for inspection. 

An examination of the cotter pin in the remaining XC 
wagon indicated it could be removed relatively freely 
involving approximate five minutes of time. The appli- 
cant advised that he did not wish to pursue the claim for 
confined space on the wagon in question, because the pin 
came out freely. 

The second inspection involved a WFDY wagon. The 
applicant wanted payment for confined space for 
replacing the "Empty Load Changeover Valve". 

The facts of this particular inspection are set out 
below:— 

(1) The valve in question has a handle and plate 
and is similar in size and weight to a telephone book. 
It is bolted to the inside of the wagon and has two air 
pipes connected on the inner most side. 

(2) To change the valve, required the lifter to 
perform several tasks, both under the wagon and 
outside the wagon. 

(3) That part of the task which involved the 
confined space claim consisted of the lifter lying on 
his back, and stretching up to undo the nuts which 
attached the air pipes to the valve and also removing 
a pin to allow the valve to be removed. In total the 
removal and replacement of the valve took 75 
minutes. 

(4) The lifter spent much of the time lying on his 
back on a concrete floor stripping the apparatus. 
The space in which he was working caused him 
difficulty in wearing ear muffs or a "bump hat". 
Whilst lying on his back a valve limited him raising 
his chest and stomach by more than six centimetres. 

(5) He spent periods of 15-20 minutes lying under 
the valve and then he came out from under the 
wagon to allow a Boilermaker to undertake cutting 
and heating tasks. He also came out to review 
progress on the job. 

(6) The lifter and his foreman agreed that the 
removal of the valve was normally undertaken by 
the fitter in a position where he was lying on his 
back. 

(7) With the particular job, the removal of a nut 
attaching an air pipe to the valve caused minor 
difficulty. The application of heat by a Boilermaker 
allowed the nut to be removed. 

During the demonstration, the foreman indicated 
that if the nut would not come loose, the job would 
take longer and the wagon would be "jacked up" 
for easier access by the lifter. A claim for confined 
space would then no longer apply. 

The respondent provided the Board with a detailed 
history of the method of determination of lifters rates. 
He established that the lifters normal rate of pay at the 
Forrestfield Depot contains a margin to compensate 
lifters for the difficult conditions under which the work 
was performed. 

This was demonstrated in the following example:— 
Lifter at Midland, column' 'c'' placita (ii) $326.10 

plus workshop disability allowance of $6.00 per 
week. 

Lifter at Forrestfield $333.00 plus regular 
payment of dirt money equating to $5.80 per week. 

The question the Board has to determine is given the 
comparatively stooped, cramped and uncomfortable 
working environment in which lifters perform much of 
their work, what constitutes "confined space" for the 
purpose of this determination? 

In dealing with an appeal from a Board of Reference 
relating to confined space claim the Commission in 
Court Session made the following statement (44 WAIG 
31). 

the question which the Board of Reference had to 
resolver were therefore:— 

A. Were these workers working in a position 
which was stooped or cramped to a degree 
unusual for an installer? 

B. If so, was it necessary, because of the 
dimensions of the work place, that they do 
so? 

C. Were they confined within a limited space? 
D. If so, was that confinement productive of 

discomfort to a degree unusual for an 
installer? 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

If the answers to questions A and B were in the 
affirmative the workers would be working in a 
"confined space" within the meaning of the 
subclause and likewise if the answers to questions C 
and D were in the affirmative. 

These same questions must be answered by this Board. 
The Shorter Oxford Dictionary on Historical 

Principles, Vol 2, 5th Edition defines the word unusual in 
the following terms:— 

Not often occurring or observed, different from 
what is usual; out of the common, remarkable, 
exceptional. 

For the claim to be successful the claimant would have 
to satisfy the Board that the work in question was 
"different from what is usual for a lifter, or out of the 
common, remarkable or exceptional". 

Turning to the principles established at 44 WAIG 31, 
in my opinion the answer to the question is no. I have 
arrived at that conclusion on the basis of the actual time 
spent performing the task. I think the task caused short 
periods of considerable discomfort to the worker, 
particularly when he had to stretch his neck up, from a 
lying position. However he only had to do this for 
periods of only a few minutes at most. He was free to 
move out from under the wagon at anytime and in fact he 
did do this on a number of occasions. 

The inspection and viewing of the changing of the 
valve was carried out on a Friday when a group of boiler- 
makers who would have normally been working in and 
on the wagon while the lifter was replacing the valve were 
on an RDO. The lifter therefore was able to perform the 
stripping and replacement of the valve without ear 
muffs. However, I make the observation that had boiler- 
makers been working above the wagon at the time of the 
inspection, then if space limitations did not allow the 
lifter to wear protective ear muffs as he claimed, and this 
was not disputed, then noise levels would have been a 
consideration in determining the matter. 

The final confined space claim involved changing the 
TV valve under a wagon. The lifter was claiming that 
when the wagon was loaded, the distance between the 
centre V chassis of the wagon, and the side of the pit was 
such as to warrant a claim. The wagon produced for the 
inspection by the Board was unloaded, and therefore the 
clearance was such that the lifter said he would not claim 
confined space in that circumstance. 

Throught the inspections and hearing of the matters, 
continual reference was made to the changing nature of 
the railway wagons. It was agreed that some five years 
ago wagons were more of the four wheel variety and were 
lighter and easier to work under. The modern trend was 
to larger wagons with bogeys and multiple wheel arrange- 
ments. Work under the modern wagons was in general 
terms claimed to be more cramped, stooped and 
confined. To me, this would be a claim for a change in 
work value rather than evidence supporting a confined 
space claim. 

MR OLDING: After looking at the determination of the 
Chairman on the confined space at Forrestfield I believe 
his determination on the confined space is not correct. 
The reason being the Car and Wagon Lifter was working 
in a confined space area and was also in a cramped 
position. 

The Car and Wagon Lifters who work on the WFDY 
wagons should be paid confined space. 

A. Were these workers working in a position 
which was stooped or cramped to a degree 
unusual for an installer? 

B. If so, was it necessary, because of the 
dimensions of the work place, that they do so? 

C. Were they confined within a limited space? 
D. If so, was that confinement productive of 

discomfort to a degree unusual for an installer? 
The car and wagon lifters meet the principles of 
working confined space. 

2323 

MR FALEK: I agree with the determination of Mr Pope. 

MR POPE: It is the majority decision of this Board of 
Reference that the application be dismissed. 

T.J. POPE, 
Chairman. 

SECTION 23 — 
Applications dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 23 — application for an order. 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers 

and 
Newmont Holdings Pty Ltd (First Respondent), 

Mr Peter Brewer (Second Respondent). 
No. 1432 of 1987. 

Mine W orker Mining — Gold. 

COMMISSIONER J.F. GREGOR. 
1st day of December 1987. 

Order. 
HAVING heard Mr M. Hall on behalf of the applicant 
and Mr P. Cooke on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 and by consent 
orders — 

(1) That Mr Peter Brewer continues to be 
employed by the first respondent beyond 24 
November 1987. 

(2) That the employment of Mr Peter Brewer be 
subject to the terms and conditions of the Telfer 
Gold Mine (Production and Maintenance 
Employees) Award 1987. 

(3) That Mr Peter Brewer obey the lawful and 
reasonable instructions of management whilst he 
remains an employee of the first respondent. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (a) — application for a section 23 order 

by consent. 

Federated Clerks' Union of Australia 
Industrial Union of Workers, WA Branch 

and 
The Perth Medical Centre. 

No. 783 of 1987. 

CLERKS' (COMMERCIAL, SOCIAL AND 
PROFESSIONAL SERVICES) AWARD 

No. 14 of 1972. 
Shift Workers Health and 

Welfare Workers 

COMMISSIONER S.A. KENNEDY. 
10th day of November 1987. 
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Order. 
WHEREAS having heard Mr C.D. Panizza on behalf of 
the applicant Union and Dr H. Sacks on behalf of the 
Perth Medical Centre pursuant to the Industrial 
Relations Act 1979; now therefore, I, the undersigned, 
pursuant to the powers conferred under the said Act, do 
hereby order — 

That notwithstanding the provisions of the 
Clerks' (Commercial, Social and Professional 
Services) Award No. 14 of 1972 as varied, the terms 
set down in the following schedule shall apply from 
11 August 1987 to employees covered by the said 
Award who are employed by the Perth Medical 
Centre establishments as specified on shift work. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

Schedule. 

This Order shall be known as the Clerks' (Perth 
Medical Centre) Order No. 783 of 1987. 

2.—Application. 
The provisions of the Clerks' (Commercial, Social and 

Professional Services) Award No. 14 of 1972 as varied 
shall apply unless any such provisions are inconsistent 
with the provisions of this Order, in which case the 
provisions of this Order shall prevail. 

3.—Operation. 
This Order shall have effect on and from 6 July 1987. 

4.—Definitions. 
For the purposes of this Order the following 

definitions will apply:— 
(i) "Shift work" — shall mean a system of 

ordinary hours of work falling outside the 
normal spread of hours for day workers of 
between 7.00 a.m. and 6.00 p.m. 

(ii) "Ordinary hours" — shall mean the hours of 
work for which a worker is rostered to work. 
Such hours may be worked around the clock in 
the case of shift workers in which case they are 
worked in accordance with this Order. The 
ordinary hours for day workers are to be 
worked in accordance with the provisions of 
the award. 

(iii) "Overtime" — shall mean all time worked 
other than ordinary hours. 

(iv) "Day worker" — shall mean a worker 
employed as such. 

(v) "Shift worker" — shall mean a worker 
employed as such. 

(vi) "Day shift" — shall mean a shift worked 
within the spread of hours which apply to day 
workers. 

(vii) "Continuous shift" — shall mean a system of 
shift work whereby one shift of employees is 
replaced by another in a continuous cycle. 

(viii)"Continuous shift worker" — shall mean an 
employee who works as part of a continuous 
shift. 

(ix) "Establishment" — shall mean any place, 
location or address where the respondent to the 
order establishes a surgery, office or place of 
business. 

(x) "Perth Medical Centre" — shall mean Perth 
Medical Centre Pty Limited. 

(xi) "Award" — shall mean the Clerks' 
(Commercial, Social and Professional Services) 
award No. 14 of 1972 as varied. 

5.—Hours. 
(1) The ordinary hours of duty shall not exceed eight 

per day or 38 per week to be worked (except in the case of 
day shift), over five or less consecutive days. 

(2) Each employee shall be entitled to two consecutive 
days off each week. 

6.—Penalties. 
(1) All ordinary hours worked between 6.00 p.m. and 

7.00 a.m. Monday to Friday inclusive shall be paid for at 
the ordinary rate plus 25 per cent of that rate. 

(2) All ordinary hours worked on a Saturday shall be 
paid for at the ordinary rate plus 50 per cent of that rate. 

(3) All ordinary hours worked on a Sunday shall be 
paid for at the ordinary rate plus 75 per cent. 

(4) An employee who works on a public holiday as 
prescribed in the Award shall be paid for at the ordinary 
rate plus 150 per cent of the ordinary rate. 

7.—Public Holidays. 
When an employee is rostered off duty on a public 

holiday prescribed by the Award that employee shall be 
allowed a day in lieu to be added to his/her entitlement to 
annual leave or to be taken on another day within 28 days 
of the public holiday as mutually agreed between the 
employer and the employee. 

8.—Overtime. 
All overtime worked by continuous shift workers shall 

be paid at the ordinary rate plus 100 per cent except when 
such work is performed on public holidays and shall be 
paid for at the rate prescribed elsewhere in this Order. All 
other overtime shall be paid in accordance with the 
Award. 

9.—Rosters. 
An employee shall have his/her ordinary hours set 

down in a roster produced by the employer at least one 
week prior to such hours being worked. An employee 
shall have at least one week's notice of any change to 
his/her rostered ordinary hours of work. Hours worked 
other than in accordance with the prescribed roster shall 
be deemed overtime and shall be paid for at the overtime 
rates prescribed elsewhere in this Order. 

10.—Annual Leave. 
(1) During a period of annual leave an employee shall 

be paid a loading of MVi per cent calculated on the 
ordinary wage as prescribed. Provided that where a shift 
worker would have received shift loadings had the 
employee not been on leave during the relevant period 
and such loading would have entitled the employee to a 
greater amount than the loading of 17 Vi per cent then the 
shift loadings shall be added to the ordinary wage as pre- 
scribed in lieu of the 1714 per cent loading. 

(2) The loading prescribed by subclause (1) shall not 
apply to proportionate leave on termination. 
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SECTION 29 (b) — 

Applications dealt with — 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Sophia Allen 
and 

DTX Australia Pty Ltd. 
No. 818 of 1987. 

Graphic Artist Computer 

COMMISSIONER J.A. NEGUS. 
24th day of November 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw the application, the Commission, pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979, hereby orders:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Roland Bisson 
and 

Cave Nominees Pty Ltd trading as Back Aid Centre. 
No. 615 of 1987. 

Manager Health Care Retail 

COMMISSIONER J.A. NEGUS. 
20th day of November 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of the matter in dispute; now 
therefore I the undersigned, before whom the conference 
was held do hereby order:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — dismissal. 

Vivian Louis Blaze 
and 

Commodity and Projects Export Development Pty Ltd 
as trustee for the Milton Family Trust trading as 

Douglas Designs. 
No. 719 of 1986. 

Managing Director Furniture 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw this claim, the Commission pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders — 

That the application be withdrawn by leave. 

(Sgd.) W.S. COLEMAN, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Peter Butler 
and 

Datamatic Pty Ltd. 
No. 1227 of 1987. 

COMMISSIONER S.A. KENNEDY. 
9th day of November 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the con- 
ference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $1 940.87 nett within 14 days of the date of 
this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Raymond Anthony Connors 
and 

Re-Use (Australia). 
No. 773 of 1986. 

Workshop Foreman Used Machinery 
Retail Industry 

COMMISSIONER S.A. KENNEDY. 
20th day of November 1987. 

Order. 
THE COMMISSION pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders — 

That the application be dismissed for want of 
prosecution. 

(Sgd.) S.A. KENNEDY, 
[L.S.l Commissioner. 

COMMISSIONER W.S. COLEMAN. 
20th day of November 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Laurence Cooper 
and 

Arriverderci Roma Enterprises Pty Ltd 
trading as T&R United Freight Lines. 

No. 478 of 1987. 

Branch Sales Manager Transport Industry 

COMMISSIONER S.A. KENNEDY. 
22nd day of October 1987. 

Termination of employment — unfair dismissal claim — 
contractual entitlements claim — dismissal found 
unfair — contractual entitlements claim partially 
successful. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mr Laurence Cooper claims that he 
was unfairly dismissed from his employment by the 
Respondent and that he has been denied contractual 
entitlements due him under his contract of employment. 
The Respondent denies the claim. 

The Respondent's business is the transport of freight. 
The Applicant was employed as its sales manager in 
Western Australia. It appears that at the time of his 
appointment, the Respondent was endeavouring to 
extend its activities into Western Australia. The 
Applicant, who was working in the transport industry in 
Victoria was recruited by the Respondent Company for 
this purpose. It appears the terms of the contract of 
employment between the parties was initially the subject 
of discussion between Mr Cooper and a Mr Nigel 
Lapping, the managing director of the Respondent 
Company. 

The question of contractual entitlements is dealt with 
first. Mr Cooper's total claim was for $6 259. This figure 
included $485 nett (motor vehicle allowance); $225 nett 
(pro rata annual leave); $549 nett (two weeks' wages in 
lieu of notice) and $5 000 gross (commissions based on 
three per cent of the gross turnover). 

The parties are in dispute over what the terms of the 
contract of employment were. It appears that an offer of 
employment was made and accepted with some of the 
terms of that contract to be finalised after the contract 
commenced on 15 January 1987. One such term was 
salary. Mr Cooper contended that the figure of $24 000 
per year was discussed prior to his taking up the appoint- 
ment in Western Australia but that in the event he was 
only paid at the rate of $18 000 per year, a figure to 
which he subsequently agreed. 

Mr Cooper gave evidence that it was understood 
between the parties that he was to receive three per cent 
commission on gross turnover of business which he had 
generated for the Respondent in Melbourne prior to his 
taking up the position of sales manager based in Perth as 
well as that business secured in Perth. In effect his claim 
of $5 000 was based on an estimate of the value of such 
turnover. During the proceedings Mr Cooper informed 
the Commission that he did not wish to proceed on this 
claim on the grounds that he had, in effect, concluded 
that the effort involved in trying to establish it in the face 
of the Respondent's attitude was not worth the time. 
Leave was granted to delete the claim for commissions. 

Mr Cooper's claim for pro rata annual leave appears 
to have been based on what he understood to be "usual" 
conditions; i.e. four weeks' paid leave for each year of 
service with an entitlement to a pro rata payment in the 
event of a period less than 12 months' service. While 
there is evidence that it was a term of the contract that 
there was an entitlement to four weeks' paid leave each 

year, there is no evidence which establishes that there was 
any entitlement to pro rata leave. This part of Mr 
Cooper's claim fails. 

The evidence of Mr Cooper so far as it relates to an 
allowance for a motor vehicle is that it was a term of his 
contract of employment that he be paid the sum of 
$5 044 per annum as a consequence of his taking out a 
personal loan for the purchase of a vehicle for his use in 
the course of the Respondent's business, such action 
being with the express approval of the Respondent's 
managing director and involving Mr Cooper paying back 
the loan at the rate of $97.00 per week. Mr Cooper also 
claimed that it was a term of his employment that he be 
reimbursed for the fuel costs of the vehicle subject to his 
providing evidence of such expenditure. Mr Cooper's 
claim in this matter is specific to the first of these claimed 
entitlements. I have carefully considered all before me on 
this issue, including the documents filed by the 
Respondent in its answer to this claim. I have concluded 
that it was an express term of the contract that Mr 
Cooper was to receive a car allowance at the rate of 
$5 044 per annum payable monthly; and that it may be 
implied that this figure was based on a loan repayment by 
him at the rate of $97.00 per week for the purchase of a 
car in the course of his employment, with such necessary 
detail being known to the managing director at the time 
the amount of the car allowance was agreed upon. As to 
the amount claimed, Mr Cooper gave evidence that he 
received no allowance for the last five weeks of his 
employment by the Respondent. It is for this period that 
he is claiming the sum of $485. Despite the fact that the 
details of this claim were explicit in the application as 
filed and, to my knowledge, the parties have had 
discussions over a period of two months immediately 
prior to the hearing of this matter there is no evidence 
before me which directly contradicts Mr Cooper's claim. 
There is evidence of a payment of $549 to him by the 
Respondent after the contract was terminated, which Mr 
Cooper freely acknowledged, but there is nothing before 
me which establishes whether it was, in part or totally, an 
ex gratia payment or whether it was, in part or full 
settlement of all or any entitlements under the contract. 
Put simply the figure of $549 can have no bearing on this 
matter in the light of what is before me. Mr Cooper's 
claim so far as it concerns the car allowance succeeds. 

Mr Cooper's claim for two weeks' salary in lieu of 
notice needs to be considered in the context of his 
dismissal. He claims that early in April he found out 
from a person with whom he worked that his job was or 
would be terminated and that this termination was 
confirmed on the same day by Mr Lapping after Mr 
Cooper telephoned Mr Lapping. The Respondent's 
documents as filed go some way to confirming this 
account. A letter dated 10 April 1987 addressed to Mr 
Cooper from the managing director based in Sydney 
states inter alia that "Your employment is therefore 
terminated immediately and in accordance to telephone 
advise (sic)". The 10 April 1987 was a Friday. It is 
reasonable to assume that Mr Cooper did not receive the 
letter until 13 April 1987 and that that was the effective 
date on which his employment ended. However, the 
answers filed by the Respondent also claim that Mr 
Cooper's employment was probationary for a period of 
three months and that there was no dismissal, simply a 
decision not to continue his employment. Mr Cooper 
acknowledges that there was a "probation" period but 
only to the extent that both parties needed time to see 
how the venture into Western Australia went in order to 
finalise the terms of the contract of employment. 

I have concluded that it is probable that Mr Cooper's 
version is correct. Further I have concluded that he was 
dismissed and without due notice. Mr Cooper relies on 
the fact that it was an agreed term of his contract that he 
be paid his salary fortnightly for his claim for two weeks' 
salary in lieu of notice. Having considered what is before 
me on this issue I have concluded that it can be implied 
that it was a term of the contract of employment that a 
minimum of two weeks' notice of its termination be 
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given. Further I have concluded that Mr Cooper did not 
receive such notice and the order which will issue in this 
matter will reflect this conclusion. 

The final issue is whether the dismissal was unfair. It 
appears that the parties embarked on an employment 
contract without due consideration of its terms and the 
terms it was to include, and without due consideration of 
the work to be done. 

That situation is, of course, a matter for the parties 
alone. However, having regard for what is before me I 
have concluded that the Respondent endeavoured to 
arbitrarily impose conditions, some of which appear 
unreasonable and others which appear unrealistic, on the 
Applicant after the event. It is clear that the Applicant 
resisted, that communications between the parties 
became somewhat acrimonious and the employment 
relationship untenable. In all I am satisfied that the 
Applicant was not treated fairly and, while the situation 
which arose was partly due to his naivety in entering into 
an employment contract without due regard for its 
terms, there is sufficient before me to conclude that in all 
the circumstances Mr Cooper's dismissal was unfair. As 
remedy the Applicant has sought only a declaration to 
that effect. The order which issues will include such a 
declaration. 

An order reflecting the foregoing will now issue 
subject to any speaking to the minutes required. 

Appearances: 
The Applicant, Mr L. Cooper, appeared on his own 

behalf. 
Mr D.B. Carter (of Counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Laurence Cooper 
and 

Arriverderci Roma Enterprises Pty Ltd 
trading as T&R United Freight Lines. 

No. 478 of 1987. 

Branch Sales Manager Transport Industry 

COMMISSIONER S.A. KENNEDY. 
5th day of November 1987. 

Order. 
HAVING heard Mr L. Cooper on his own behalf and Mr 
D.B. Carter (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
by the Industrial Relations Act 1979, hereby orders:— 

1. Declares that Mr L. Cooper was unfairly 
dismissed by Arriverderci Roma Enterprises Pty Ltd 
trading as T&R United Freight Lines in April 1987. 

2. Orders that the Respondent pay to the 
Applicant the sum of $1 175.71 less due taxation 
within 21 days of the date of this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Belinda Jane Daw 
and 

Anthony and Lee Pitassi. 
No. 398 of 1987. 

Hairdresser Hairdressing 
Services 

COMMISSIONER S.A. KENNEDY. 
23rd day of October 1987. 

Termination of employment — unfair dismissal claim — 
found dismissal was unfair — compensation 
ordered in form of contractual entitlements due. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29 of the Industrial Relations Act 
1979. The applicant, Ms Belinda Daw claims that she was 
unfairly dismissed and seeks an order that the respondent 
pay a sum in compensation. The respondent denies the 
claim. 

The respondent's business is hairdressing. It has a hair 
salon in Claremont where the applicant was employed as 
a hairdresser for approximately 18 months prior to her 
dismissal on 24 March 1987. The dismissal was effected 
by Mr Anthony Pitassi who, with his wife, is the 
proprietor of the respondent business. Mr Pitassi worked 
in the salon. 

The events leading up to Ms Daw's dismissal may be 
summarised as follows. It appears that over a period of 
some months previously Mr Pitassi had become 
concerned over what appeared to be an excessive use of 
stock. He instituted a number of measures designed to 
provide a more effective control of stock. But, not being 
satisfied by the result, he decided to undertake a specific 
stocktake with a view to ascertaining whether any 
member of his staff was stealing items. There were four 
employees working in the salon at this time — Ms Daw, 
Ms A who was a senior hairdresser, Ms B who was a 
junior on probation and Mr C who was a third year 
apprentice. The stock was kept in two areas in the salon. 
Some was stored in a locked cabinet on a mezzanine 
floor. The rest, which was for day to day use, was kept on 
shelves in a workroom at the rear of the salon. Access to 
the workroom was through an internal door only. Only 
staff used the workroom. It is Mr Pitassi's evidence, 
which I accept, that at approximately 7.15 a.m. on 23 
March 1987 he specifically noted the items of stock in the 
workroom and then checked that count with the intent of 
making further checks during the day in expectation that 
business that day would be quiet and there would be no 
reason to go to the locked up stock on the mezzanine 
floor, with all such checks to be made without the 
knowledge of the staff members. One of the items 
checked were bottles of "D" perm solution. Mr Pitassi's 
evidence was that prior to the commencement of business 
on that day there were nine bottles of "D" perm solution 
on the shelves in the workroom. The evidence of Mr 
Pitassi as to the relevant events in the day may be 
summed up as follows: that he used approximately 3/4 of 
one of these bottles in the middle of the day; that after 
Ms A left work at approximately 3.15 p.m., he checked 
the stock in the workroom and, after taking into account 
items used in the course of the day to then, found 
nothing was missing; that he did the same when Ms B left 
at approximately 4.00 p.m. with the same result; that Mr 
C then took out one of the "D" perm solution bottles to 
use with the remainder of that bottle already used by Mr 
Pitassi; that Ms Daw left work at approximately 4.50 
p.m. and, on checking the stock in the workroom at 
approximately 5.05 p.m., Mr Pitassi found that there 
wee only five bottles of the "D" perm solution instead of 
the seven which should have been there; that he then 
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discussed the situation with the remaining staff member, 
Mr C, before leaving for the day. Mr C gave evidence 
which corroborated Mr Pitassi's so far as the use of the 
perm solution went, the departure of Ms B and the 
discussion of the matter of missing stock at the end of the 
day. Mr Pitassi's further evidence is that the following 
day, after attending the Claremont police station, he 
confronted Ms Daw about the missing stock and then 
summarily dismissed her. 

In the course of her evidence Ms Daw categorically 
denied that she had stolen any stock from the 
respondent's business. There were two other significant 
differences between her evidence and that of Mr Pitassi. 
First she claimed that Mr Pitassi had instructed her to do 
a stocktake during the day, the record of which had been 
handed to him on a piece of paper by her; and that as a 
result of her stocktake she instructed Ms B to mix three 
or four half full bottles of perm solution together to 
make full bottles. Second, she claimed, Ms A did not 
leave until 4.30 p.m. and that Ms B did not leave at 4.00 
p.m. but was "hanging around" to speak with Mr Pitassi 
to request that she finish her period of notice on that day, 
finally getting to speak to him at 5.05 p.m. 

Having carefully considered all before me I find it 
improbable that Mr Pitassi, having instituted his own 
stock check would have, on this day in particular, have 
instructed that a stocktake be done by one of the staff 
members. Nor am I convinced by Ms Daw's evidence as 
to the time of departure of Ms B. She acknowledges that 
she herself departed at 4.50 p.m. There is nothing which 
supports her claim that Ms B spoke with Mr Pitassi at 
5.05 p.m. and there is Mr C's evidence that Ms B left 
"some time earlier" than 5.00 p.m. that day. At best Ms 
Daw's evidence on this point must be hearsay. Ms B was 
not called as a witness. I have concluded that it is unlikely 
that Mr Pitassi, having instituted stock checks specific to 
staff movements, would have been other than most 
specific in his monitoring of those movements. 

In essence the respondent's case is that in all the 
circumstances it was reasonably open to the respondent 
to summarily dismiss Ms Daw. The applicant claims that, 
having summarily dismissed Ms Daw, the onus is on the 
respondent to establish the misconduct which justified it, 
and having failed to do so, the dismissal must be declared 
unfair. 

There is an inherent dilemma in cases of this kind, and 
this is no exception. The fact is that stealing is an 
indictable offence with those so charged having, 
effectively, the opportunity to clear their names in a 
court of law. No charges were laid in this instance though 
the police were certainly consulted by Mr Pitassi. His 
evidence is that he decided not to pursue the matter 
through that avenue because of the likely costs and, 
instead chose "the other option" of dismissal. The effect 
of Mr Pitassi's decision is, of course, that Ms Daw has 
been deprived of the opportunity to face her accuser in a 
court of law but was summarily dismissed because of 
conclusions by her employer as to her honesty with the 
attendant stigma. In my view there is an inherent unfair- 
ness in this situation and particularly given that there was 
a third option open to the employer, namely dismissal 
within the terms of the contract. There is no evidence 
that Mr Pitassi considered this option. For all these 
reasons I have concluded that the dismissal was unfair. I 
am satisfied that the respondent's business experienced a 
loss of stock on 23 March 1987 but it can not be assumed 
from the foregoing that I have reached any conclusion as 
to the reason for that loss. 

I have concluded that a sum equivalent to the con- 
tractual entitlements Ms Daw would have been due had 
her employment been terminated on 24 March 1987, but 
not summarily, should be awarded as compensation. 

An order reflecting the foregoing will now issue 
subject to any speaking to the minutes required. 

67 W.A.I.G. 

Appearances: 
Mr R. Guthrie (of Counsel) appeared on behalf of the 

applicant. 
Mr T.N. Cullity (of Counsel) appeared on behalf of 

the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Belinda Jane Daw 
and 

Anthony and Lee Pitassi. 
No. 398 of 1987. 

Hairdresser Hairdressing 
Services 

COMMISSIONER S.A. KENNEDY. 
5th day of November 1987. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the Applicant and Mr T.N. Cullity (of Counsel) on 
behalf of the Respondent, the Commission, pursuant to 
the powers conferred on it by the Industrial Relations 
Act 1979, hereby orders — 

That the Respondent pay to the Applicant the 
sum of $705 within 21 days of the date of this order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — contractual benefits. 

Andrew Gilbert Dunn 
and 

Roy Vivian Smith. 
No. 1253 of 1986. 

Medical Practitioner Health 

COMMISSIONER G.J. MARTIN. 
14th day of October 1987. 

Termination of contract of employment — summary 
dismissal — period of notice — disputed facts — 
allowed in part. 

Reasons for Decision. 
THE COMMISSIONER: By this application brought 
pursuant to section 29 of the Industrial Relations Act 
1979, the applicant claims payment of $12 000 being 
three months salary in lieu of notice upon the termina- 
tion of his contract by the respondent summarily. 

The respondent denies that claim wholly. 
I heard the submission of and the evidence adduced by 

the parties on the 30th day of September and the 9th day 
of October 1987 and reserved my decision. 

The applicant commenced employment with the 
respondent on the 10th day of July 1985 and early in 
February 1986 was told that his services were no longer 
required. The parties agreed that the applicant would 
work until the 31st day of March 1986 but on the 17th 
day of February 1986 the respondent summarily 
terminated the contract of employment for what he con- 
sidered to be conduct by the applicant prejudicial to the 
respondent's medical practice. 
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From all of the material presented to me I find that: 
— The applicant was unjustifiably dismissed by 

the respondent and no moneys were paid in lieu 
of notice. 

— The contract of employment between the 
parties provided that it was terminable by two 
weeks' notice on either side. 

— The minimum rate of salary payable under the 
contract of employment between the parties 
was $600 per week. 

I concluded therefore that the applicant is entitled to 
the payment of two weeks' salary and the minutes of the 
proposed Order to issue in determination of the 
application so provide. 

The parties may, if they wish, speak to these minutes 
on a day and at a time convenient to them and to me. 

Appearances: 
Mr J.C. Trewin (of Counsel) on behalf of the 

applicant. 
Mr A.E. Clark (of Counsel) on behalf of the 

respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979. 

Andrew Gilbert Dunn 
and 

Roy Vivian Smith. 
No. 1253 of 1986. 

Medical Practitioner Health 

COMMISSIONER G.J. MARTIN. 
3rd day of November 1987. 

Order. 
HAVING heard Mr J.C. Trewin (of Counsel) on behalf 
of the applicant and Mr A.E. Clark (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the respondent shall, within 21 days of the 
date hereof, pay to Andrew Gilbert Dunn of Lot 184 
Kintore Road, Parkerville the amount of $1 200. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Jean Emmerton 
and 

DIG Nominees Pty Limited 
trading as Hugh W. Brown (Australia). 

No. 500 of 1987. 

Receptionist/ Retailing — 
Telephonist Machinery 

COMMISSIONER J.F. GREGOR. 
16th day of September 1987. 

Termination of employment — unfair dismissal — 
employee dismissed through general dissatisfaction 
of level of confidence arising from personality clash 
with supervisor — supervisor primary source of 
information to executive management on the 
conduct of worker — termination based on grounds 
advanced by supervisor held to be unfair. 

Reasons for Decision. 
THE COMMISSIONER: Jean Emmerton (Applicant) 
was employed by DIG Nominees Pty Limited trading as 
Hugh W. Brown (Australia) between 15 September 1986 
and 1 May 1987. On that day her services were 
terminated in circumstances which she alleges were 
unfair. She seeks a Declaration from this Commission to 
that effect and an Order for re-instatement. 

The evidence of the Applicant is that, from the 
commencement of her duties up until approximately 
December in 1986, her employment had been without 
incident. However, at that time there was what she 
described as a confrontation between her and her 
Supervisor. She thought it had been smoothed over and 
things were completely at ease after the Christmas 
holidays. There was no reason in her view to assume that 
there was any other problem. However, on 1 May 1987 
she was told of her dismissal after a summons to the 
Manager's office. She says that the Manager, Mr Ian 
Brown would give her no reason for the dismissal. She 
returned to work to collect her money on the following 
Monday and still there was no reason other than that 
there appeared to be comments by the Supervisor critical 
of her conduct. 

She described the physical circumstances of her work 
station, saying that she operated a switchboard which 
was separated by a thin partition from the office of Mr 
Trevor Bushel. She says he had the habit of smashing 
telephones down and in her words "bashing and 
crashing", around his office. She found this very 
upsetting, particularly when she was taking telephone 
calls from interstate and overseas. She could think of no 
reason which would provoke this behaviour other than it 
usually occurred when he came downstairs from visiting 
management. This behaviour had been continuous until, 
on a day prior to Christmas in 1986, she was unable to 
cope with the situation and became so upset that she 
could not continue her work and left. Before leaving the 
office she had asked for relief and did not leave her work 
station until relief arrived. She left the premises and went 
home. Later she was asked to return to work and discuss 
the matter with the Managing Director Mr Brown and 
she did so. She explained to him what had happened and 
what had been upsetting her, complaining that the 
smashing and crashing of doors had disrupted her 
working routine and was particularly onerous seeing that 
she was separated only by a glass partition from the 
office of Mr Bushel. She had no arguments with the 
Supervisor Mr Bushel and from her discussions with Mr 
Brown she drew the conclusion that the matter could be 
smoothed over when she returned to work. She was not 
told at any time that she had to improve her general 
efficiency or that the conduct of her work was in any way 
detrimental to the objects of the company. She conceded 
that the relationship between herself and Mr Bushel was 
a bit cool for a while but that eventually changed. She 
denied that she at any time had a bad attitude towards 
management decisions. She was purely the switchboard 
operator and was not party to or aware of any of the 
management decisions made by the company and was 
therefore not in a position to criticise them. She denied 
that she had ever spoken in derogatory terms about the 
Managing Director; however she recalled one incident 
when she was involved in discussions with him that a 
telephone was thrown against the wall beside her. This 
caused her pain and she may have reacted at that time, 
but this was not directed to Mr Brown. She said that in 
the final discussions with Mr Brown she had sought to 
ascertain the reason for her termination. She pleaded 
with him to tell her where she had gone wrong in her 
work, but the best she could discover from him was that 
it had something to do with Trevor Bushel. 

Under cross-examination she agreed that there was a 
small establishment in the company and she understood 
that personality clashes should be avoided, but she said 
that she had good relationships with everyone except Mr 
Bushel and Exhibits El and E2, which were references 
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signed by her work mates, were proof of this. She con- 
ceded that she had left her place of duty in December 
1986, but that was under severe stress. In any event the 
issue had been discussed and to her mind was resolved. 
She had not made any personal criticisms of the 
management in any way, nor was she generally critical of 
the way in which the company conducted its business. It 
was asserted by her that her application to duty had been 
good at all times and her work had been of high standard 
and not attractive of criticism from anyone in the 
company. 

The rebuttal on behalf of the Respondent was put by 
Mr Bates (of Counsel). In his submissions he said that the 
evidence would prove that the company is a small 
establishment and therefore in order to operate 
efficiently it is important that it be free of any personality 
clashes. There had been such a personality clash with Mr 
Bushel, who was unable to sustain a working relationship 
with Mrs Emmerton, and this led to a deterioration. Mr 
Bushel would concede in evidence that he slammed the 
door and this resulted in Mrs Emmerton walking out of 
the building and leaving the switchboard unattended; 
this was an over-reaction on her part and a completely 
unacceptable situation. Mr Brown the General Manager 
had been aware of the personality clash and had tried to 
rectify the matter to ensure a good working relationship 
within the company, but this had never been satisfactori- 
ly resolved and what Mr Bates described as a frosty and 
chilly atmosphere continued. This was a great worry to 
the company because as a Receptionist/Telephonist Mrs 
Emmerton was the first point of contact between it and 
its customers and if she was not happy or resentful of 
what was going on, then that would be communicated to 
people dealing with it and that was a situation the 
Respondents would not continue to tolerate. Mrs 
Emmerton had not been dismissed as a device to employ 
some other person as she had alleged. Arrangements had 
been made to replace her after the company had made a 
decision at Director level that something needed to be 
done concerning the Telephonist position; the Applicant 
had committed misconduct in the sense that she had 
walked out and left her position unattended and similarly 
there was misconduct in the sense that she had made 
personal criticisms of the management and was generally 
critical with the way the company was run. 

The principal witness called on behalf of the Respon- 
dent was Trevor James Bushel. He is the Sales Supervisor 
of the company and has been employed by them for 
seven years. He was the person who was the closest to the 
Applicant in a physical sense in the place of work. He 
recalled that he remembered slamming the door and 
walking out the office just before Christmas in 1986 and 
this had led to the Applicant leaving her place of work. 
He was at a loss to understand why she had done that. Up 
until that time he was of the view that she had managed 
her work reasonably well. He said that he had overheard 
in her office comments derogatory of management when 
discussions took place between three of the female 
employees, including the Applicant. He said that she had 
made derogatory comments concerning the Managing 
Director. The criticism emanating from the Applicant 
became persistent, but it was never made to him 
personally, he had only ever overheard the criticism 
through the wall of the office. He said that since the 
Applicant had left the employ of the Respondent that all 
of these problems had died down and this was a change 
from the cool atmosphere which had existed prior to 
that. He complained that the Applicant did not give the 
management sufficient protection as a Telephonist when 
customers called back on a number of occasions when 
earlier calls had not been answered by Company officers. 
According to Mr Bushel the Applicant had only ever 
indicated to customers that she had passed on messages 
to her seniors in the company. This was an action she 
should not have taken, she should have provided, 
apparently, some excuse as to why the calls were not 
returned. 

Under cross-examination he had to admit that he was 
unable to justify his statement that the switchboard had 
been left unattended with the Applicant had left on the 
day of his clash with her because he had gone upstairs. 
Nor was he able to sustain his statement in examination 
in chief that the removal of the Applicant had improved 
the atmosphere in the company because he had to admit 
that the two persons who he nominated as having 
improved behaviour had in fact left the employ of the 
Respondent prior to the dismissal of the Applicant. 

The final witness called on behalf of the Respondent 
was Mr Ian Stuart Brown, who is the Company Director 
and General Manager of Hugh W. Brown Ltd. Mr 
Brown related the story as he understood it. There is no 
need to recite that information in detail other than to say 
that Mr Brown was concerned to ensure that the contact 
point between his company and its customers was 
working properly and that he had doubts about this 
because he had received constant reports from Mr Bushel 
to the contrary. Mr Brown related the history of the 
events when Mrs Emmerton came to see him following 
her leaving the office in December 1986 and he thought 
that matter had been resolved. As far as he was 
concerned he had given the Applicant sufficient reasons 
for her termination and there should be no doubt in her 
mind as to what the reasons were. He had discussed the 
situation on the switchboard with his fellow Directors 
that there had been a general consensus that it would be 
better if the Applicant's relationship with the company 
was severed. In response to a specific question from the 
Commission he said that the majority of his information 
concerning the Applicant came from Mr Bushel, but he 
had also elicited the general perception of other Directors 
working in the company as to how the area was function- 
ing and his interpretation of their feeling was that it was 
not going as well as it should. 

The assessment of the evidence in this case is 
particularly important. I find the evidence of the 
Applicant Jean Emmerton to be consistent, even under 
searching cross-examination from Counsel. She presents 
as an honest and straight forward person and her denials 
of personal criticism of the Managing Director are 
believable and appear to be sincere. 

The evidence of Mr Trevor Bushel does not leave me 
with such comfortable feelings. In important areas of his 
evidence he, under cross-examination, changed his mind. 
The issues on which his evidence changed were important 
and fundamental to the assessment of his credibility. It is 
to his credit that he did admit that his conduct in the 
office was not all it could be desired, but my feeling is 
that the conduct complained of by the Applicant was 
more regular that Mr Bushel was prepared to concede. 

The final witness was Mr Ian Brown the Managing 
Director of the company. Mr Brown presented as a con- 
cerned Manager anxious to ensure that his business 
operated efficiently. He is quite convincing when he says 
that he did not appoint a personal acquaintance to 
replace the Applicant and all in all his evidence is 
credible. 

On the basis of this analysis therefore, when 
adjudicating on the evidence, I prefer that presented by 
the Applicant and by the Managing Director Mr Brown 
when it differs to that presented by Mr Bushel. 

I see the situation which arose in the employment of 
the Applicant in these terms. She had obtained a job with 
the company and had performed quite satisfactorily for 
almost a year. She had considerable and continuing 
difficulties with the Supervisor Mr Bushel which led to 
frustration in December 1986 which boiled over with her 
leaving her place of work, but not until she had ensured 
that the operations of the Company would continue 
uninterrupted with a replacement at her work station. As 
far as she was concerned the altercation between herself 
and her Supervisor was forgotten, but I do not believe 
that the Supervisor Mr Bushel had the same view. It 
appears that he continued to report to Mr Brown the 
Managing Director that there were difficulties. Mr 
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Brown, and rightly so, accepted the information of his 
senior Sales Supervisor, made such other checks upon 
the information as he was able and decided to terminate 
the services of the Applicant. However, he did so relying 
in the main part upon the reports given to him by Mr 
Bushel. The evidence in this case indicates that those 
reports had a grave potential to be unreliable and that Mr 
Brown, acting in good faith upon those reports, 
dismissed the Applicant from the service of his company. 
While his action, based upon advice he received, cannot 
be questioned, the act itself was nevertheless unfair to the 
Applicant because she was unaware of the scrutiny being 
given to her work by the Supervisor, but more 
particularly was unaware of the nature of the reports he 
was making and therefore was in no position to either 
speak on her own behalf or change any behaviour if it 
were necessary. 

Although the surrounding circumstances are unusual, 
in this instance there is a clear case that the employer's 
legal right to terminate has been exercised in a harsh and 
unfair manner such that the Commission should inter- 
vene. I find that the Applicant's services were unfairly 
terminated and a Declaration will issue to that effect, 
together with an Order for her re-instatement. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Jean Emmerton 
and 

DIG Nominees Pty Limited 
trading as Hugh W. Brown (Australia). 

No. 500 of 1987. 

Receptionist/ Retailing —- 
Telephonist Machinery 

COMMISSIONER J.F. GREGOR. 
16th day of October 1987. 

Order. 
HAVING heard Mr D. Emmerton on behalf of the 
Claimant and Mr P. Bates (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
contained under the Industrial Relations Act 1979, 
hereby declares and orders — 

1. That the action of the Respondent in 
terminating the services of Jean Emmerton on the 
1st day of May 1987 from its employment was 
unfair. 

2. The Respondent shall offer to Jean Emmerton 
a new contract of employment as a Receptionist/ 
Telephonist. 

3. The contract of employment between Jean 
Emmerton and the Respondent is deemed to be 
continuous for all purposes of the Clerks' 
(Commercial, Social and Professional Services) 
Award No. 14 of 1972 and any other benefits to 
which Mrs Emmerton may be entitled pursuant to 
the contract of service which began with her first 
engagement. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Ronald David Grayden 
and 

Resorts Corporation (Australia) Pty Ltd. 
No. 240 of 1987. 

Consultant Securities 
Industry 

COMMISSIONER S.A. KENNEDY. 
15th day of October 1987. 

Contract of employment — Contractual entitlements — 
Found employee-employer relationship not estab- 
lished — Application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was filed 
pursuant to section 29 of the Industrial Relations Act 
1979. The schedule attached to the application states that 
the Applicant, Mr Ronald Grayden, is due the sum of 
$5 450 pursuant to the terms of his contract of employ- 
ment with the Respondent. There were no further 
particulars. The Respondent filed an answer denying any 
moneys were owed to Mr Grayden. 

The matter originally came before the Commission as 
constituted by way of a conference convened pursuant to 
section 32 of the Act. At that conference the Applicant 
presented further particulars as to his claim. The total 
sum claimed at this time was $5 850 being commissions 
on seven contracts the Applicant claims were secured by 
him during February and March 1986 whilst in the 
employ of the Respondent. The Respondent denied there 
was any employment contract between it and the Appli- 
cant during the relevant period. 

The first question to be determined then is whether 
there was in fact a contract of employment between the 
parties at the material time. 

Mr Grayden claims that there was a contract of 
employment between himself and the Respondent from 
February 1986 until August 1986; that dufing this period 
he was employed as a "Timeshare Consultant" by the 
Respondent and that in consideration for his service he 
was paid a retainer of $400 gross per week plus a 
commission of 10 per cent of all unconditional contracts 
secured, provided that such contracts had not been can- 
celled during the seven days "cooling off" period. 

By way of another application, number 685 of 1987, 
Mr Grayden sought an order from the Commission that 
the Respondent produce various documents which he 
claimed are relevant to this matter. Application No. 685 
of 1987 was the subject of discussions between the parties 
at a conference before the Commission as constituted in 
the light of Mr Grayden's further particulars as to the 
claimed entitlements. In the event an order issued on 10 
July 1987 that the Respondent give discovery of and 
produce for inspection by the Applicant all documents in 
its possession or control relevant to or containing 
anything relative to any contract of employment between 
it and the Applicant and, specifically, any documents 
pertaining to these contracts specified by the Applicant 
in his further particulars as giving rise to his claim that he 
was due contractual entitlements from the Respondent. 
By way of a letter received at the Commission on 21 July 
1987 the Applicant claimed that the order had not been 
complied with. However it is also stated in this letter that 
counsel for the Respondent did make available various 
documents to the Applicant within the specified time. It 
is a fact that while the Applicant's letter contains various 
statements criticising the quality, the contents, the 
relevance and the veracity of those documents produced 
for him by the Respondent, the only omissions he cites 
are specific to the contracts which, of course, goes to the 
question of whether there was any contract of employ- 
ment between the parties at the material time. Mr 
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Grayden did raise the question of the production of 
documents pursuant to the order of 10 July 1987 at the 
subsequent hearing but I note that he did not avail him- 
self of the summons provisions under the Act, that 
recourse being open to him. Having regard for the fore- 
going I have concluded that, pending a finding on the 
issue of whether or not there was an employment 
contract at the relevant time, it was inappropriate for the 
Commission to pursue the matter of the production of 
documents at the time. 

For Mr Grayden's claim for contractual entitlements 
to be considered it is necessary for him to establish first 
that he had, in fact, a contract of employment with the 
Respondent at the material time, that being from 17 
February 1986 to and including 6 March 1986. In support 
of his claim of employment Mr Grayden put a number of 
documents before the Commission. A number of these, 
being Exhibits 9-13, do not go to question in issue. In 
cross examination Mr Grayden admitted that Exhibit 8, 
being a business card, could have come into existence 
after June 1986 i.e. after the relevant period. Its value as 
to evidence as to any contract of employment between 
the parties in that period is thereby doubtful. 

Mr Grayden's evidence as to the employment contract 
in practice was largely elicited by way of cross examina- 
tion. His evidence is that following his reply to an 
advertisement and an interview by a Kim Parnham at 
premises at 62 Mill Point Road in South Perth he was 
offered and accepted employment in February 1986; that 
approximately six weeks later he received a letter of 
appointment; that in the course of this employment he 
took instructions and asked questions of either a Mr 
Allen Cope or Mr Parnham; that all contracts secured 
were forwarded to "Kalbarri Timeshare sales office" at 
62 Mill Point Road, South Perth; that he was paid by 
way of cheques drawn on Jace Pty Ltd or by cash; that he 
was told by Cope and Parnham that they constituted "a 
marketing company" under direction by Kalbarri 
Timeshare; that the premises at 62 Mill Point Road, 
South Perth was "also" the location of Cope Parnham 
and Associates trading as Jace Pty Ltd; that he presented 
expense claims to Cope in the first instance; that expenses 
were met by Jace Pty Ltd; that when the terms of his 
remuneration under the contract of employment were 
changed, his discussions on the matter were with Mr 
Parnham; that both Cope and Parnham instructed him 
regarding sales techniques at the commencement of his 
employment; and that he had already approached Jace 
Pty Ltd for a group certificate for the period prior to 
May 1986 and had already approached Cope and 
Parnham for payment of the commissions he claims are 
due. Notwithstanding Mr Grayden's assertions through- 
out that he was employed by Kalbarri Timeshare, and 
thereby the named Respondent, this evidence strongly 
suggests otherwise. 

Mr Grayden's claim is largely dependent on two docu- 
ments which are before the Commission. The first 
(Exhibit 1) is a copy of a letter of appointment with the 
letterhead "Kalbarri Timeshare Limited". It is not 
addressed to any person and is undated. Mr Grayden 
gave evidence that he duly received the original docu- 
ment and I accept that evidence and his evidence as to 
when he received it. The letter advises that the recipient 
has been appointed to the position of "Licensed Dealer's 
Representative — Kalbarri Timeshare Ltd". But there is 
reference in the letter to a term of employment requiring 
reporting to Jace Pty Ltd, which name appears 
immediately above the signature thereon. The words 
"Allen C. Cope Director — Finance and Administra- 
tion" appear in typeface immediately below the 
signature. For these reasons it is my view that the 
document does not establish that it was an offer of 
employment by the respondent in this matter. 

The other document (Exhibit 3) is a copy of a letter 
addressed to the "Department of Corporate Affairs" 
from Mr Roger Howell. The letter states inter alia that 
Mr Grayden with others had been "offered employment 
with this firm as Sales Consultants for the Kalbarri 

Timeshare project". Mr Roger Howell gave evidence in 
these proceedings. In relation to Exhibit 3 it is his 
evidence that while he acknowledges that he did send 
such a letter on behalf of Kalbarri Timeshare Limited, he 
dis so under the misapprehension that it was a pre- 
requisite for the securing of a representative's licence by 
Mr Grayden to enable him to undertake sales in the 
project and he denied it made express the existence of an 
employment contract between the Respondent and Mr 
Grayden at that time. It is agreed between the parties that 
Mr Grayden was thereby in a position to, effectively, 
undertake sales of prescribed interests of the principal, 
Kalbarri Timeshare Ltd. But the Respondent claims that 
by way of an arrangement between Kalbarri Timeshare 
Ltd, Resorts Corporation (Australia) Pty Ltd and Jace 
Pty Ltd, Resorts Corporation (Australia) Pty Ltd as "the 
Developer" engaged Jace Pty Ltd to recruit, train and 
supervise sales representatives i.e. to employ persons to 
sell units in a particular project and, while the terms of 
this agreement specified that such sales representatives 
who were "employed by Jace (Pty Ltd)" in this manner 
"shall be responsible to and take directions from" 
Kalbarri Timeshare Ltd, the employer-employee 
relationship relative to this claim was between Mr 
Grayden and Jace Pty Ltd, and not the named 
respondent. 

Mr Grayden for his part referred the Commission, in a 
limited way, to the provisions of the "Securities Code" 
in support of what he says was the true employment 
relationship: that he was at the material time employed as 
a dealer's representative for Resorts Corporation 
(Australia) Pty Ltd. Part IV — Licences of the Securities 
Industry (Western Australia) Code (hereinafter the 
Code) as published in accordance with section 10 of the 
Securities Industry (Application of Laws) Act 1981 on 30 
June 1984 contains some 20 provisions governing 
dealer's licenses, investment adviser's licences and 
dealer's representatives licences. Section 44 of the Code 
refers to dealer's representatives. It states, inter alia, that 
"A person who is employed by, or acts for or by arrange- 
ment with, a dealer...". It appears that this allows of an 
employee-employer relationship between a dealer and a 
dealer's representative in the usual context of 
"employee" pursuant to section 7 of the Industrial 
Relations Act 1979, or of some other arrangement. The 
Respondent's argument is, of course, that its connection 
with Mr Grayden at the material time was via "some 
other arrangement" and whereas as a result Mr Grayden 
entered into an employment relationship, it was not with 
the Respondent. 

There is a further exhibit before me which bears 
mention (Exhibit A). It is a copy of a document dated 9 
June 1986 which Mr Grayden acknowledges signing. The 
document states that the Applicant has received $604.50 
as moneys owed by Jace Pty Ltd on behalf of Kalbarri 
Timeshare Limited, which moneys have been paid 
directly to him by Kalbarri Timeshare Limited and that 
from that date he solely represented Kalbarri Timeshare 
Limited. There is an addition to the typescript to the 
effect that the figure $604.50 represents retainer owing, 
and that commissions are not included. In my view this 
document supports the Respondent's position; though I 
note that the notation implies that Mr Grayden does not 
accept that commissions owing to him have been met. 

Having regard for all before me I have concluded that 
Mr Grayden has not established that he was an employee 
of the Respondent at. the relevant time for the purposes 
of the entitlement claimed pursuant to section 29 (b) (ii) 
of the Act. It may well be that he did duly perform duties 
pursuant to an employment contract and has been denied 
contractual benefits arising. However, I am not satisfied 
that he has established that there was an employee- 
employer relationship between himself and the 
Respondent in this matter at the time during which he 
claims the entitlements arose. 

Accordingly this application will be dismissed. 
There will be a speaking to the minutes to enable the 

parties to make submissions as to whether the order 
should be varied to provide for costs. 
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The speaking to the minutes of the proposed order in 
this matter was held on 20 October 1987. Both parties 
made submissions on the question of costs. 

Mr Redman for the respondent sought a variation of 
the order to provide for an award of costs totalling $367 
against the applicant. He submitted that the respondent 
had incurred costs in the preparation of its defence in this 
matter and in expenses associated with witnesses and the 
filing of an answer pursuant to the regulations of the 
Western Australian Industrial Relations Commission 
which, in view of the circumstances, warranted the 
variation of the proposed order in the terms sought. In 
support he pointed to the fact that the applicant had not 
been able to establish that any employment relationship 
existed and that his own evidence was a principal factor 
in this failure. He also made a broader submission that 
an award of costs might be appropriate in this matter as a 
deterrant to others who might make similarly baseless 
claims which thereby put parties to unwarranted 
expense. 

Mr Grayden submitted that he had taken this action in 
good faith believing that the named respondent was 
liable for the moneys claimed and that he had not been 
given notice of any appearance of witnesses who had not 
been duly summonsed in any event. This last has no merit 
at all. He made other comments which were in effect an 
attempt to canvass the merit of the application further. 
As such they were improper at a speaking to the minutes 
and bear no consideration. 

I have given very careful consideration to the question 
of awarding costs. It is a fact that claims for costs have 
been raised only rarely in this jurisdiction. It is a fact that 
costs have been awarded only rarely in this jurisdiction. 
But those are not facts which should be relied on by 
parties to proceedings in this jurisdiction. It is the 
circumstances of the matter to hand which must be con- 
sidered. The fact that the applicant did not establish that 
an employee-employer relationship existed between 
himself and the named respondent is not of itself 
sufficient for a claim of costs against the applicant to 
succeed. And indeed Mr Redman's submission went 
beyond this. But for Mr Redman's application for costs 
to succeed I would need to be convinced that the 
applicant's recourse to this tribunal was governed in this 
instance by a lack of reasonable care and attention. I am 
satisfied that the applicant had every opportunity to 
adequately present his case and that he endeavoured to 
do so. He was unsuccessful. But though his efforts were 
clearly misguided and his claim was based on false 
premises, I am not convinced on this occasion that the 
circumstances warrant an award of costs against him. 

The order which was proposed will now issue. 

Appearances: 
Mr R.D. Grayden appeared on his own behalf. 

Mr J.A. Redman (of Counsel) appeared on behalf of 
the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Ronald David Grayden 
and 

Resorts Corporation (Australia) Pty Ltd. 
No. 240 of 1987. 

Consultant Securities 
Industry 

COMMISSIONER S.A. KENNEDY. 
13th day of November 1987. 
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Order. 
HAVING heard Mr R.D. Grayden on his own behalf and 
Mr J.A. Redman (of Counsel) on behalf of the 
Respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Gerald Thomas Llewellyn 
and 

Barretts Carpets. 
No. 1389 of 1987. 

Sales Manager Soft Furnishing 
Industry 

COMMISSIONER J.A. NEGUS. 
17th day of November 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas an 
agreement has been reached between the parties in full 
and final settlement of the matter in dispute; now 
therefore I the undersigned, before whom the conference 
was held do hereby order:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Bernadette Lundy 
and 

Kookaburra Developments trading as 
The Armchair Supermarket. 

No. 1064 of 1987. 

Keyboard Operator Telephone 
Grocery Service 

COMMISSIONER J.A. NEGUS. 
23rd day of October 1987. 

Order. 
HAVING heard Mrs B. Lundy on her own behalf and 
Mr K. Randle on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it by 
the Industrial Relations Act 1979, and by consent, 
hereby orders:— 

That the Respondent is to pay to the Applicant 
the amount of $1274 in full and final settlement of 
this claim, within 60 days of the date therein. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

57841—9 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — unfair dismissal. 

Peter Madgett 
and 

Canon Australia Pty Ltd. 
No. 929 of 1987. 

State Manager Retail — 
Photocopiers 

COMMISSIONER J.F. GREGOR. 
9th day of November 1987. 

Order. 
WHEREAS the Applicant today sought and was granted 
leave by the Commission to withdraw its application, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby 
orders — 

That the application be withdrawn by leave. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Dorothy Maher 
and 

The Family Planning Association of WA Inc 
(including the Family Planning Welfare Association Inc) 

No. 55 of 1987. 

Bookkeeper and Health and 
Administration Duties Welfare Services 

COMMISSIONER S.A. KENNEDY. 
1st day of October 1987. 

Unfair dismissal claim — respondent claimed applicant 
not an "employee" pursuant to section 7 — 
examination of relationship at outset and in practice 
— evidence of offers of contracts of employment — 
no evidence of acceptance — found applicant not an 
employee, claim dismissed for want of jurisdiction. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 of the Industrial Relations Act 
1979. The Applicant, Mrs Dorothy Maher claims that 
she was unfairly dismissed. In the schedule filed with her 
application Mrs Maher claims that she was employed 
full-time by the Respondent; that she held the position of 
"bookkeeper and administration duties"; that her 
employment by the Respondent commenced on 13 
August 1983 and ended on 9 December 1986; that her 
wage/salary was $100 gross per week and $120 (per 
fortnight); that her wage/salary was paid in the form of 
$400 every 10 weeks; that at the time of the end of her 
employment she received no notice and no payment in 
lieu of notice; and that on her dismissal she received the 
sum of $540. She sought an order for reinstatement, 
"outstanding moneys" and unspecified 
"compensation". 

The Respondent's answer as filed denies the 
Applicant's employment was unfairly terminated. 

The matter was set down in the first instance, for a 
conference convened pursuant to section 32 of the Act to 
be held before the Commission as constituted and both 

parties were directed to provide further and better 
particulars. Further and better particulars were filed on 
behalf of Mrs Maher shortly before the conference. The 
Respondent sought and was granted an extension of time 
for the filing of its further and better particulars to 
enable it to consider what was, in effect, a significantly 
amended claim. 

The further particulars as to the moneys sought by the 
Applicant state that she is entitled to a sum equivalent to 
10 weeks' wages in lieu of notice or further, and in the 
alternative, that she is due an annual salary of $25 041 
from 1 July 1986 as a result of appointment to the 
position of bookkeeper and two weeks' salary in lieu of 
notice; and compensation for unemployment for the 
period 9 December 1986 to 11 March 1987 pursuant to 
the net wage as at 9 December 1986, that being the gross 
sum of $100 per week or, in the alternative, at the rate of 
$25 041 per annum. 

At the conference on this matter held pursuant to 
section 32 of the Act, the Respondent informed the 
Commission that it was its intention to include in its 
further answer the counterclaim that the Applicant was 
not an employee pursuant to the Act and thereby the 
Commission did not have jurisdiction to hear the matter. 
The parties were informed by the Commission that the 
question of jurisdiction would be determined by way of a 
hearing before any further proceedings and the 
procedure to be followed at that hearing was made 
known to the parties. 

The further particulars in the Respondent's answers 
were duly filed and may be briefly summarised as 
follows: that the Applicant was at no time employed by 
the Respondent but did provide services in a voluntary 
capacity for the named Respondent; that such provision 
commenced on 13 August 1983 as a clerical and 
secretarial support person to the named Respondent's 
fund raiser and that from 16 August 1985 the Applicant 
also worked as a bookkeeper; that all payments made by 
the named Respondent to the Applicant were by way of 
reimbursements for expenses only; that the named 
Respondent did not appoint the Applicant to the 
position of bookkeeper; that no entitlements are due to 
the Applicant; and that there was no unfair dismissal. 

Subsequently the Applicant sought an order from the 
Commission for discovery of and production of 
documents pertaining to her claim of unfair dismissal. 
Both parties were heard on this application. An interim 
order issued requiring the Respondent to produce for 
inspection by the Applicant various documents specified 
by her as being relevant to her claim to be an employee of 
the Respondent. Consideration of the remainder of the 
application was held over pending determination of the 
jurisdiction question. 

The Respondent is in the business of providing medical 
and educational services to the public. It appears that a 
significant proportion of its funding is derived from 
governments. It has a governing body known as the 
executive council to which the executive director is 
responsible. Directly under and responsible to the 
executive director is a senior staff committee made up of 
four members, these being the executive director, the 
education director, the medical director and the nursing 
director. Various employees are responsible to each 
director. The evidence is that permanent full-time and 
"sessional" staff are employed by the Respondent. The 
executive director had, at the material time, the power to 
hire and fire employees below the level of what was 
termed senior management and is a reference to those 
who were eligible to be on the senior staff committee. It 
appears that other persons titled' 'volunteers" undertake 
to answer telephone queries for the Respondent. It is the 
practice that such persons receive no wage or salary for 
such service. 

The Respondent's claim as to the question of jurisdic- 
tion may be summarised as follows: that while Mrs 
Maher did carry out work for the Respondent between 13 
August 1983 and 9 December 1986 it was at all material 
times in a "voluntary" capacity and no contract of 
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employment, in a legal sense, was ever entered into by the 
parties. For her part Mrs Maher claims that at all times in 
the period from 13 August 1983 to 9 December 1986 she 
was an employee of the Respondent with attendant legal 
and binding obligations on both parties duly arising. 

Section 29 (b) of the Industrial Relations Act 1979 
enables an employee to refer a claim of unfair dismissal 
from his employment or a claim that he has not been 
allowed a benefit, not being a benefit under an award or 
order, to which he is entitled under his contract of 
service. Section 7 (1) of the Act states that "employee" 
means — 

(a) any person employed by an employer to do 
work for hire or reward including an apprentice 
or industrial trainee; 

(b) any person whose usual status is that of an 
employee; 

(c) any person employed as a canvasser whose 
services are remunerated wholly or partly by 
commission or percentage reward; or 

(d) any person who is the lessee of any tools or 
other implements of production or of any 
vehicle used in the delivery of goods or who is 
the owner, whether wholly or party, of any 
vehicle used in the transport of goods or 
passengers if he is in all other respects an 
employee. 

but does not include — 
(e) any person engaged in domestic service in a 

private home unless more than six boarders or 
lodgers are therein received for pay or reward; 

The first question to be determined in this matter is 
whether the Applicant was an employee. In the event 
there is a finding that she was not an employee pursuant 
to the Act then the claim must be dismissed for want of 
jurisdiction. 

The parties are agreed that Mrs Maher commenced 
working for the Respondent in August 1983. The fact of 
work being done does not of itself establish a contract of 
employment which contract gives rise to legal rights and 
duties. It may be that work is performed or services 
provided by an individual other than pursuant to a 
contract of employment. For example, a person may 
undertake to perform, and regularly carry out cleaning 
tasks in another person's house or regularly supply meals 
without what may be termed the usual legal obligations 
arising pursuant to a contract of employment e.g. the 
obligation to attend to such work; the payment of wages 
etc. Examples of this kind abound in the community. 

Whether or not in any given case the relationship of 
employer and employee exists is a question of fact. In 
order to reach a conclusion it is necessary to ascertain 
and weigh up all the available facts of the relationship 
between the parties in practice and also the circumstances 
under which it arose. 

In this instance the parties agree that early in 1983 the 
executive director of the Family Planning Association of 
WA Inc, Mr John Ireland who was a friend of Mrs 
Maher, broached the subject of the Applicant working 
for the Respondent to the Applicant. According to the 
Respondent this offer was in the context that this work 
would be of significant personal benefit to Mrs Maher in 
her then circumstances; that it was agreed that she be 
reimbursed for expenses by way of a sum equivalent to 
the reimbursement calculated on a daily basis that she 
was already in receipt of for work at a drug rehabilitation 
centre with which Mr Ireland was professionally 
associated; and that she work for approximately two 
days per week. It was, the Respondent contends, the 
clear intention of the parties at the outset that Mrs Maher 
provide secretarial and clerical assistance to it on a 
voluntary basis, i.e. that there was no legal obligation to 
attend and, effectively, no contract of employment. 

Much of Mrs Maher's own evidence as to the initial 
arrangement between the parties in fact supports that of 
the Respondent. In particular, she acknowledged that a 
primary benefit to be derived by her from the work was 

emotional; she acknowledged that the executive director 
was concerned not to extend her beyond her ability "to 
cope" at that time; she agreed that it was made express 
by Mr Ireland that there would be no wage or salary 
derived from the work; and she agreed that on 
commencement she had the title of volunteer. 

I have carefully considered all the evidence insofar as it 
goes to the initial arrangement between the parties. It is 
clear that Mrs Maher was offered work and it is clear that 
she agreed to perform the work on the offered terms. But 
I am not convinced that having agreed to work she was 
obliged to perform as a consequence. In my view the 
ordinary meaning of a "volunteer" as someone who 
enters into any service or undertaking, or offers to do 
something, of his own free will must be legally construed 
to mean one whose actions are not founded on any legal 
obligation to so act and which action does not necessarily 
raise a legal obligation for another party. The fact of a 
carrying out of such service or undertaking subsequently 
does not of itself establish a contract of employment. I 
note that in this instance there was a "consideration" of 
$20.00 per day involved in the arrangement. But there 
was no sustainable argument put to me that the sum 
involved was in consideration of the work to be 
performed and in my view the only conclusion open to 
me is that it was the intent of the parties at the outset that 
the consideration involved was by way of reimbursement 
of unspecified expenses incurred by the Applicant as a 
result of putting herself in a position, physically, to work 
at the Respondent's premises. In other words, there was 
no correlation between the work itself and the considera- 
tion. I note that Mrs Maher, throughout her evidence, 
referred to the sums involved as remuneration for reim- 
bursement of expenses (e.g. Transcript page 112). 

And I am not convinced that the Respondent was 
obliged to provide paid employment at a future date in 
consideration of the work arrangements entered into in 
August 1983.1 have concluded that it is probable that it 
was implied by Mr Ireland at that time that provided 
conditions were suitable, including the Respondent's 
level of government funding, it might be possible to offer 
Mrs Maher paid employment in the future. I place it no 
higher than one of possibility. There is certainly 
insufficient evidence before me to establish that there 
was at the outset an unqualified offer of paid employ- 
ment in the future. It may be that Mrs Maher interpreted 
a qualified reference to possible paid employment as 
giving rise to a contract of employment but, on the 
evidence before me, she had no grounds to so conclude. 
And I am not convinced by Mrs Maher's assertions as to 
the status of her work at the outset. It may be, and it is 
possible, that Mrs Maher imputed her status as that of an 
employee once she commenced work for the 
Respondent. Her own evidence in this respect is most 
telling. For instance, when asked whether she considered 
herself an employee at the commencement of her work 
for the Respondent she answered; 

Yes; because I am totally committed to whatever 
work I undertake. I give of myself totally and I 
expect people if I'm in that capacity to be able to 
instruct me and I to perform it. 

(Transcript: page 97) 

This commitment and willingness to be directed is a 
common refrain throughout Mrs Maher's evidence. But, 
in my view, these factors, no matter how much they exist 
in practice, do not establish that a binding contract was 
agreed between the parties. To simply assume duties as if 
one were an employee bound by the usual obligations 
does not establish that there was an agreement between 
the parties to that effect at the outset. And, it is my view, 
that the evidence is that in August 1983 Mrs Maher 
accepted the executive director's offer of work on a basis 
which established that there was no legal obligation on 
her to work for the Respondent as a result of this 
agreement and that she commenced working for the 
Respondent on this basis. 



2336 WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 67 W.A.I.G. 

It is still necessary to examine the relationship in 
practice and to consider whether at any stage between 
August 1983 and 9 December 1986 the parties entered 
into a contract of employment. 

The parties are agreed that at some stage early in the 
relationship the Applicant worked for the Respondent 
on three days of the week. Subsequently this was 
increased to five days of the week with some additions to 
duties and an increase in recompense. The details of the 
changes will be dealt with subsequently. First I will 
examine the evidence as to the relationship between the 
Applicant and the Respondent in practice. To arrive at 
the true relationship between the parties in practice it is 
necessary to consider a number of indicia which go to the 
various tests devised by courts to ascertain whether an 
employee-employer relationship exists in fact [see the 
High Court decision (Stevens v. Bodribb Sawmilling Co 
Pty Ltd [1986] 60 ALJR 194) for a recent review of such 
tests]. 

It is clear from the evidence that Mrs Maher generally 
carried out a number of duties for the Respondent which 
were of significant benefit to the Respondent, including 
on occasions accepting responsibilities delegated by the 
executive director; and that in the carrying out of these 
duties she accepted instruction and direction. The 
evidence on behalf of both parties of witnesses who had 
worked with Mrs Maher suggests that she was not, in 
fact, given much direction. That of itself is not con- 
clusive. It appears that Mrs Maher was able and 
dedicated. It is likely that she did not need direction, or 
much direction. The question really is whether the 
employer had or retained the right to control. The 
evidence on this issue is ambivalent. It is probable that 
deadlines were set which were met by Mrs Maher, and 
work usually required to be done in a certain manner was 
done in that manner by Mrs Maher. But there is little 
which establishes that work done by Mrs Maher in 
meeting the Respondent's deadlines and by way of the 
Respondent's prescribed methods was a consequence of 
a contract of employment with attendant obligations. On 
the evidence it is open to conclude that Mrs Maher 
imposed such obligations on herself, from which, it 
might be added, the Respondent appears to have 
significantly benefitted. 

There are specific indicia that Mrs Maher's status was 
not that of an employee. At no stage did she have a 
written contract of employment when the evidence is 
that, if not universal, it was usual for employees of the 
Respondent to have such contracts. She was paid 
separately and in a different manner from all other 
employees of the Respondent. The moneys she received 
from the Respondent appear to bear no correlation with 
either the hours worked or the type of work done by her. 
The Respondent made no deductions for taxation 
purposes and there appears to have been no workers' 
compensation arrangements made for Mrs Maher while 
these were apparently standard conditions applying to 
employees of the Respondent. There was no entitlement 
to annual leave. Though it appears that Mrs Maher was 
paid on occasions when she did not attend the 
Respondent's premises, the evidence of Mr Ireland that 
these were ex gratia payments was not rebutted. There is 
evidence of conversations with others working for the 
Respondent in which Mrs Maher distinguished her status 
from theirs as "employees". There is evidence that she 
refused on one occasion to undertake work which she 
usually performed. In the Respondent's annual reports 
published in 1985 and 1986 the Applicant is listed 
separately from the permanent and sessional staff and is 
described, interalia as a "volunteer". Her own evidence 
is that she was not required to attend on certain days. No 
hours of work were specified. There is no evidence of any 
requirement for, or agreement to, a provision for 
termination of the relationship. There is evidence that 
the Applicant performed services for another organisa- 
tion during the period being claimed for and that those 
services were paid for on an hourly basis by that 
organisation. Some of those services were performed on 
the premises of the Respondent during normal working 

hours. Mr Ireland's evidence is that he agreed to such 
performance but there is nothing which establishes that it 
was other than Mrs Maher's right to undertake such per- 
formance notwithstanding any particular attitude of Mr 
Ireland. All these factors, in my view, go a long way to 
establishing the Respondent's case so far as it concerns 
the relationship in practice. 

But the nature of the evidence is such that the question 
of whether there was a contract of employment offered 
and accepted at some point after August 1983 must also 
be considered. The evidence is that in mid 1985 the 
position of bookkeeper for the Respondent became 
vacant. Mr Ireland gave evidence that in August 1985 he 
offered Mrs Maher this position at the rate of $21 000 per 
annum, which offer was refused by her with the reason 
that she wished to remain a ' 'volunteer'' because of her 
own financial arrangements. Mr Ireland's further 
evidence is that in December 1985 Mrs Maher was 
offered a full-time paid position at the rate of $25 000 per 
annum to be taken up in 1986 at a time which suited her 
but that this offer was refused by Mrs Maher on the same 
grounds. Mr Ireland's evidence so far as it went to Mrs 
Maher's attitude to paid employment in December 1985 
was corroborated by the evidence of a witness for the 
Respondent, Ms J. McGregor, and so far as it went to 
Mrs Maher's attitude to paid employment per se, by Ms 
Shaw who is secretary to Mr Ireland, and Ms Kirwan, an 
employee in the Respondent's education unit. For her 
part Mrs Maher denied Mr Ireland made any offer at all 
of paid employment in 1985 and that, effectively, the 
evidence of others as to her attitude regarding paid 
employment was simply a mistake or "orchestrated" 
lies. The parties are agreed that in approximately August 
1985 Mrs Maher did add the bookkeeping role to her 
work of a secretarial and clerical nature; that she then 
attended the Respondent's place of work five days per 
week; and that her recompense, on the same formula, 
increased as a result. 

Having carefully considered all the evidence so far as it 
goes to Mrs Maher's taking over of the bookkeeper's role 
in 1985 I am surprised by the fact that the Respondent 
did not at that time commence payment to Mrs Maher of 
at least that benefit which applied to the previous 
bookkeeper and for which, presumably, budgetary pro- 
vision had been made. And I am surprised that Mrs 
Maher took over the duties of bookkeeper while con- 
tinuing to do other work for the Respondent but without 
receiving anything other than a proportionate increase in 
the sum paid to her based on the original terms. And, 
notwithstanding Mrs Maher's claims on the issue, I am 
surprised that she continued to perform those duties in 
those circumstances. 

Mrs Maher did effectively invite the Commission to 
look behind the work relationship by suggesting that it 
was a contrivance erected to disguise an unfair contract 
of employment. For support she referred to section 88F 
of the NSW Industrial Arbitration Act 1940 as amended. 
But the jurisdiction of the Commission is governed by 
the Industrial Relations Act 1979 which contains no such 
provision. It should be noted at this point that the 
Respondent, having raised the question of jurisdiction, 
presented its case first. Much of the evidence of the 
witnesses called on behalf of the Respondent was not 
challenged by way of cross examination. It cannot be 
said that this was a decision of the Applicant made in 
ignorance. In fact, counsel for the Respondent 
endeavoured during the proceedings to ensure that the 
Applicant, who presented her own case, was npt 
disadvantaged by any misunderstanding as to procedure. 
Despite this and the Commission's best endeavours to 
facilitate a proper examination of issues, it is a fact that 
the Applicant did not put relevant questions to the 
Respondent's witnesses. It is timely to comment that 
there is an onus on parties to proceedings to properly 
present their cases. To claim ignorance of procedure is 
not a substitute for prosecution. To allege or imply, as 
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did the Applicant in this instance, that she was dis- 
advantaged by the proceedings and that a misunder- 
standing on her part as to the procedure was inhibiting 
the presentation of her case has no substance in fact. 

Lest the foregoing comments, particularly as they 
relate to Mrs Maher's claim of an unfair contract, are 
misinterpreted I make clear that the consideration 
involved in these reasons has been confined to that 
evidence before me relevant to the jurisdictional 
question. As the transcript of proceedings shows, Mrs 
Maher, by way of submissions and questions to witnesses 
and despite the Commission's admonitions persistently 
endeavoured to raise her claim of unfair dismissal while 
the Respondent's case, quite properly, was confined to 
the question of jurisdiction. I have had no regard at all 
for that part of the Applicant's case which went beyond 
the jurisdictional question and the circumstances are 
such that I consider it necessary to note that the 
Respondent has had no opportunity in any proceedings 
to rebut the allegation of unfairness. 

Mrs Maher did endeavour to rebut the Respondent's 
claim that the reasons preferred by the Applicant went to 
her financial circumstances with regard to government 
subsidies or benefits by submitting various documents 
pertaining to her situation with regard to a "supporting 
mother's pension" and "family allowance". But an 
examination of these exhibits does not take the matter 
any further by way of proof. 

On the evidence before me I have concluded that on 
the balance of probabilities the reason why Mrs Maher 
took on the bookkeeping duties without commensurate 
payment and the reason why she continued to carry out 
those duties is that, for her own reasons, she refused 
offers of paid employment made by the Respondent to 
her prior to 1986. 

After careful consideration of the evidence of the 
relationship between the Applicant and the Respondent 
from August 1983 to 1986 I am not satisfied that the 
Applicant was an employee pursuant to the Act. 

It remains to consider whether the situation changed in 
1986. 

Whether or not the relationship between the parties 
changed to that of employer-employee in 1986 largely 
centres on events in June and July 1986. 

The Respondent submitted that in mid 1986 Mrs 
Maher was offered the position of bookkeeper with 
payment to take effect from January 1987, with this last 
subsequently being amended to November 1986. 

Considerable evidence was adduced by the 
Respondent both through witnesses and exhibits as to 
this offer and subsequent events which, it claimed, 
effectively meant the Applicant declined the offer. Mrs 
Maher claimed that she accepted the offer but that 
through various manipulations of senior staff and, in 
particular, Mr Ireland, she was cheated. 

The question of whether or not Mrs Maher entered 
into a contract of employment with the Respondent in 
mid 1986 must be decided on the facts so far as they can 
be ascertained from the evidence. Mr Ireland acknow- 
ledges that as executive director he made an offer of 
employment to Mrs Maher and that it was for the 
position of bookkeeper. Mrs Maher confirmed that she 
was offered the position of bookkeeper. The crux of the 
issue may be summarised as: what were the terms of that 
offer; was that offer and the terms on which it was made 
accepted by Mrs Maher; and, if so, when did the contract 
of employment commence. 

There is evidence that in June 1986 Mr Ireland in 
company with three members of the Respondent's 
administrative staff and Mrs Maher had, inter alia, an 
informal discussion about working arrangements and 
conditions. The evidence of Ms Shaw on behalf of the 
Respondent was that at that meeting Mrs Maher stated 
that unless the Respondent was prepared to offer her a 
salary of more than $25 (MX) per annum it was' 'not worth 
her while"; that Mr Ireland asked Mrs Maher if she 
would begin employment in November 1986 and Mrs 

Maher stated that she did not wish to discuss it until at 
least January 1987 on the grounds that it would interfere 
with her financial arrangements. Mrs Maher's cross 
examination of this witness on that aspect of her evidence 
was limited. She asked Ms Shaw whether the discussion 
took place at the time nominated. The witness confirmed 
her previous answers in this respect. No further questions 
were put by Mrs Maher. Subsequently the other two 
employees present at the meeting gave evidence on behalf 
of Mrs Maher. One, Ms Nanette Garvey, agreed that it 
was possible that such a discussion between Mr Ireland 
and Mrs Maher could have taken place. The other, Ms 
Sue Broun, gave evidence that there was "some 
mention" of a job for Mrs Maher at this meeting but that 
it was questioned by the Applicant. There was nothing 
more of substance before the Commission as to this 
meeting in relation to the claim of a contract of employ- 
ment. I have concluded that the evidence of Ms Shaw 
must be accepted. 

There is evidence of a further meeting between the 
same individuals in July where the issue of contracts of 
employment was raised. The evidence of Ms Broun is 
that the Executive Director stated generally that because 
of increased workloads he was going to offer wage rises 
to be implemented in November 1986 but that the 
increases would be retrospective to 1 July 1986; and that 
after representations to Mr Ireland at this meeting as to 
the need for privacy in discussions, he directed each to 
make a separate submission to him as to the worth of 
their work, with further discussions with him to be on an 
individual basis. The evidence of Ms Garvey confirms 
this account. It is clear from the evidence that there was 
no specific mention at this time of any terms so far as Mrs 
Maher was concerned, however, I have concluded that as 
a result of this meeting it was an implied term of the 
Executive Director's offer of employment to Mrs Maher 
that she be formally appointed to the position of 
bookkeeper in November 1986 at a rate to be decided and 
with retrospectivity of that rate to July 1986. There is no 
evidence before me that this offer was accepted by Mrs 
Maher. Indeed there is some evidence that it was not. 
That evidence is contained in a copy of memorandum 
addressed to the Executive Director/Senior Staff from 
the Administrative Staff dated 19 August 1986. Under a 
heading "The Proposals Being Placed for Consideration 
and Approval" is stated: 

... (4) Administration staff are unified in their 
request, that the present Bookkeeper's role be con- 
firmed as a permanent full-time position from 
January 1987 and that Dorothy Maher be appointed 
as Administration Officer from that date. 

(Exhibit C) 

I have concluded from the evidence as to the events 
and staff meetings in August 1986 and Mrs Maher's 
involvement in these that if Mrs Maher was not explicitly 
party to this proposal she was certainly well aware of it at 
the time. In the absence of any evidence to the contrary it 
must be concluded that she endorsed the proposal and it 
may be construed that it was an effective counter- 
proposal to the offer of employment already made by Mr 
Ireland. 

Various minutes of meetings of the senior staff where 
the issue of employment for Mrs Maher was recorded 
were before the Commission. At a meeting held on 1 
September 1986 item 149.14 Administrative Staff 
Recommendations states: 

. . . (Ireland) informed the meeting of earlier and 
more recent consultations with the Bookkeeper 
regarding her appointment as a full-time paid staff 
member and in particular of his agreement that he 
would recommend to (the Executive) Council, in 
November, that she be offered full-time paid 
employment as from 1 January 1987 (such date pre- 
ferred by her). (Ireland) pointed out that whilst this 
offer had been made it was done so on the basis of 
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her existing status and should not influence current 
consultations regarding administrative staff 
structures. 

(Exhibit D) 
Mrs Maher attended the next senior staff meeting 

which was held on 8 September 1986 where item 149.14 
was again discussed. Mrs Maher attended that meeting as 
Mr Ireland's nominated representative of the adminis- 
trative section in his absence. The extract of the minutes 
of this meeting which is before the Commission (Exhibit 
1) simply states in relation to this issue that Mrs Maher 
advised that she had had discussions with Mr Ireland 
about it, felt that some comments were inaccurate and 
would clarify these on Mr Ireland's return. Dr Gwen 
Leavesley was recorded as being present at both these 
meetings but was not cross-examined on them in these 
proceedings. Ms Spence, who was called on behalf of 
Mrs Maher, also attended both meetings. She was 
questioned by Mrs Maher only on the meeting of 8 
September 1986. In all, her evidence amounted to a 
recollection that Mrs Maher raised "an objection". By 
way of submissions Mrs Maher claimed that the official 
minutes of senior staff meetings were not a true 
reflection of such meetings and were not duly confirmed. 
There is no evidence before me which establishes that 
claim. Indeed Ms Spence's evidence goes some way to 
contradict the claim and Mrs Maher's assertion was not 
tested by way of any cross examination of Dr Leavesley. 

Subsequently, it appears, there was another senior 
staff meeting on 15 September 1986 where the issue of 
Mrs Maher's position was discussed. Exhibit 2, which 
was a typed sheet headed "Extract from Senior Staff 
Meeting Minutes of 15 September 1986" and submitted 
by Mrs Maher states, inter alia, that: 

(Mr Ireland) outlined (the) discussion he had held 
with Dorothy Maher prior to his departure for 
Canberra and clarified the perceived inaccuracies in 
earlier minutes. 

(Mr Ireland) advised that during his absence he 
had given further consideration to the issues and 
recommendations which were to be placed before 
the Management Committee of Council and he now 
felt the following approach should be taken to 
resolve the issues: . . . 

(Exhibit 2) 
In summary this "approach" involved the offer of a 

new position, Co-ordinator of Administrative Services 
— the creation of which was to be recommended to the 
"Management Committee of Council", such position 
not to be at senior staff level and not to be an advertised 
vacancy — to Mrs Maher. There is a further note to the 
effect that Mr Ireland explained his reasons for his 
"changed stance", but no details are recorded. There is 
nothing before me which establishes the attendance at 
this meeting. 

A copy of the minutes of a Management Committee 
meeting held on' 6 October 1986 was put before the 
Commission. The record shows that the Applicant 
attended that meeting by invitation. It is a fact that of the 
10 other persons recorded as present, five gave evidence 
in these proceedings — three of them on behalf of Mrs 
Maher. The result of this meeting was that a number of 
"resolutions/recommendations" were drawn up to put 
before the Executive Council "for ratification". These 
were: 

(1) That the position titled "Administrative 
Officer" be created at Senior Staff level. 

(2) That the Executive Director develop and re- 
write job descriptions, association structures and 
role definitions for the position of Executive 
Director and Administrative Officer and that these 
be presented to the Finance and Management 
Committee, Senior Staff and one representative of 
administrative staff to be held on 30 October at 5.30 
p.m., for consideration. 

(3) That consultation take place with the Public 
Service Board to determine the level at which this 
newly created position is to be paid. 

(4) That the newly created position be advertised 
publicly and that existing staff be able to apply for 
this position in line with Association policy. 

(5) That this recommendation in no way implies 
criticism of or lack of confidence in the Executive 
Director or Senior Staff. 

(Exhibit F) 
It must be said that the evidence of the witnesses on 

this meeting is very limited and on no account can it be 
construed that there was a job offer to Mrs Maher as a 
consequence. Mrs Maher claims that she was happy with 
the outcome and welcomed the proposed advertising for 
the proposed new position. Dr Leavesley and Mr Ireland 
gave evidence that they believed the result of such a 
proposal being accepted by the Executive Council was 
the possibility that Mrs Maher might not be the success- 
ful candidate and that, by virtue of the funding situation 
whereby there was the opportunity for only one book- 
keeper/administration position (however titled and at 
whatever level), the commitment given her by the 
Executive Director that she become a paid employee of 
the Respondent, was in jeopardy. 

It was in this context, according to Mr Ireland and Dr 
Leavesley, that the next meeting of the Senior Staff 
committee on 13 October 1986 — which was fully 
attended by the Senior Staff and which was addressed by 
Mrs Maher — reached the following conclusions on a 
unanimous basis: 

A. That the commitment of offering salaried 
appointment to Mrs Maher had to be kept. 

B. That if the proposed position of Administra- 
tive Officer was to be at Senior Staff level that the 
position must be publicly advertised in line with 
Association policy. 

As it was obvious that these two issues were 
somewhat in conflict it was unanimously agreed to 
hold discussions with the Administrative Staff with 
a view to seeking a compromise resolution along the 
following lines:— 

(a) That Mrs Maher be appointed to a salaried 
position of Bookkeeper from 1 November 
1986 at a salary of $25 041 under the same 
contractual arrangements as other full- 
time staff. 

(b) That the newly created position of 
Administrative Officer not be at Senior 
Staff level but that the Administrative 
Officer attend Senior Staff meetings and 
that her role and responsibilities in relation 
to Senior Staff be determined by the 
Finance and Management Committee as 
arbiters. 

(c) That Mrs Maher be appointed to the 
position of Administrative Officer and the 
position not be advertised. 

(d) That job descriptions and roles of the 
Executive Director and Administrative 
Officer be re-written and redetermined by 
the Finance and Management Committee. 

Agreed that should Administrative Staff accept 
these compromise recommendations and that they 
be put to the Finance and Management Committee 
and Executive Council for consideration. 

(Exhibit E) 

For her part Mrs Maher acknowledged during cross- 
examination that there was or would be sufficient 
funding available for only one position. 

In the event it appears there was no acceptance by the 
Executive Council of these proposals and the issue 
continued unresolved. I have concluded that, having 
regard for all the circumstances, this proposal can not be 
construed as a job offer. 

The foregoing recitation of evidence was considered 
necessary because of the comparatively lengthy proceed- 
ings on the question of jurisdiction and the relatively 
large number of witnesses called. It is clear from the 
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proceedings that there was what might be termed con- 
siderable "unrest" amongst the Respondent's adminis- 
trative staff throughout much of 1986 and that the focus 
of much of this was Mrs Maher's status within the 
organisation. But it must be reiterated that the purpose 
of the proceedings was not to examine any issues of 
merit. The purpose was singular — to establish whether 
or not the Applicant was, at any stage and in fact, an 
employee pursuant to the Industrial Relations Act 1979. 

Having carefully considered all before me I have 
concluded that there is evidence that offers of employ- 
ment were made to Mrs Maher by the Executive Director 
on behalf of the Respondent in 1986 but that there is no 
or insufficient evidence to establish that any such offer 
was accepted by her; and that there is no evidence of any 
significant change in the relationship between the parties 
in practice in 1986. Having already found that there was 
no contract of employment between the parties prior to 
1986, it follows that, notwithstanding what, at best, 
might be termed "negotiations" in that year about a 
contract of employment between the parties, there was 
no change in the status of Mrs Maher in 1986 as a result. 

An order will now issue dismissing the application for 
want of jurisdiction. 

Appearances. 
The Applicant appeared in person. 
Ms P. Keeley (of Counsel) appeared on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — claim of unfair dismissal. 

Dorothy Maher 
and 

The Family Planning Association of WA Inc 
(including the Family Planning Welfare Association Inc) 

No. 55 of 1987. 

Bookkeeper and Health and 
Administration Duties Welfare Services 

COMMISSIONER S.A. KENNEDY. 
1st day of October 1987. 

Order. 
HAVING heard the Applicant in person and Ms P. 
Keeley (of Counsel) on behalf of the Respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed for want of 
jurisdiction. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (ii) — contractual entitlements claim. 

Henryk Majewski 
and 

Datamatic Pty Ltd. 
No. 1228 of 1987. 

COMMISSIONER S.A. KENNEDY. 
9th day of November 1987. 

Order. 
WHEREAS a conference was held pursuant to section 32 
of the Industrial Relations Act 1979; and whereas the 
parties to that conference reached agreement; now 
therefore, I, the undersigned, before whom the con- 
ference was held do hereby order — 

That the Respondent pay to the Applicant the 
sum of $2 121.76 nett within 14 days of the date of 
this Order. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — contractual benefits. 

Suesanne Morgan 
and 

Griffin Pratt & Co Pty Ltd as trustee for 
the H&C Unit Trust trading as "Griffin Pratt & Co". 

No. 1138 of 1987. 

CLERKS (ACCOUNTANTS EMPLOYEES) AWARD 
No. A8 of 1982. 

Computer Operator Accounting 

COMMISSIONER G.J. MARTIN. 
15th day of October 1987. 

Termination of contract of employment — deduction of 
wages — award coverage — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: The applicant by this applica- 
tion brought pursuant to section 29 of the Act, seeks the 
payment of one days wages for time she spent attending a 
business course and the reimbursement of the cost of that 
course $125 which was deducted from her wages. 

The respondent opposes those claims on the ground 
that the moneys so claimed were properly withheld from 
the applicant according to the contract of employment 
between the parties. 

I heard the parties on the 12th day of October 1987 and 
reserved my decision. 

In brief the sequence of events leading to the matter 
are as follows: 

The applicant in response to an advertisement 
commenced employment with the respondent on the 17th 
day of August 1987 in the calling of a "computer 
operator", a calling in which the applicant was 
experienced. 

On the 25th day of August 1987 with the knowledge 
and authority of the respondent the applicant attended a 
course on computers. On the 27th day of August 1987 the 
applicant gave one week's notice of termination of the 
contract of employment and left at its expiration on the 
4th day of September 1987. 

In paying out the applicant the respondent deducted 
one day's wages for the 25th day of August ($76.92) and 
the amount which was due for the applicant's attendance 
at the course ($125). The respondent claims that it was 
justified in making those deductions as the applicant had 
been told in her interview for employment that such 
would be the case in respect of any courses she attended if 
she resigned within one year of undertaking such a 
course. 

It is the applicant's case that words to that effect had 
been said to her casually by a principlal of the respondent 
and in a way which led her to believe it was a "light 
hearted remark" not to be taken seriously. She denies 
that she agreed to that circumstance as a condition of her 
contract of employment. 
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I asked of the parties during the proceedings whether 
or not the applicant was subject to the "Professional 
Accountants Officers" Award No. 20 of 1972 (52 WAIG 
p. 707) as varied and I was informed that she was not. 

My subsequent research reveals that the "clerical" 
callings in that award were replaced by the "Clerks 
(Accountants Employees)" Award No. A8 of 1982 as 
varied (64 WAIG p. 439). Clause 3 — "Scope" of that 
latter award in my view is sufficiently wide in its reference 
to 

employees employed to operate calculating, billing 
or other machines to perform or assist in performing 
any clerical work whatsoever 

to include the operator of a computer and word 
processing equipment. 

Accordingly that award in my view applies to the 
applicant and the respondent and the failure of the 
respondent to pay the applicant full wages without 
deduction becomes a matter for the enforcement of the 
award, the exclusive jurisdiction of the Industrial 
Magistrate pursuant to section 83 of the Industrial 
Relations Act 1979. In that case it is not open for me to 
deal with the matter and I have no alternative but to 
determine the application by an Order of dismissal. 

Appearances: 
The applicant appeared on her own behalf. 
Mr M. Hayter appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — contractual benefit. 

Suesanne Morgan 
and 

Griffin Pratt & Co Pty Ltd as trustee for 
the H&C Unit Trust trading as "Griffin Pratt & Co". 

No. 1138 of 1987. 

CLERKS (ACCOUNTANTS EMPLOYEES) AWARD 
No. A8 of 1982. 

Computer Operator Accounting 

COMMISSIONER G.J. MARTIN. 
15th day of October 1987. 

Order. 
HAVING heard the applicant on her own behalf and Mr 
M. Hayter on behalf of the respondent, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

Dated at Perth this 15th day of October 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

67 W.A.I.G. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Annick Naggatis 
and 

M&T Pty Limited trading as 
Ben Lexcen Marine Brokers. 

No. 887 of 1987. 

Secretary Marine Broking 
Industry 

COMMISSIONER S.A. KENNEDY. 
4th day of November 1987. 

Termination of employment — unfair dismissal — 
Commission found claim not sustained — applica- 
tion dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 of the Industrial Relations Act 
1979. Mrs Annick Naggatis claims that she was unfairly 
dismissed by M&T Pty Limited on 3 July 1987. She seeks 
an order for compensation. The respondent denies that 
Mrs Naggatis was unfairly dismissed. 

At the outset of the hearing of this matter Mr Guthrie 
for the applicant sought an adjournment on the principal 
ground that he had only very recently taken instruction 
from Mrs Naggatis and that there were mitigating 
circumstances for this so far as Mrs Naggatis was con- 
cerned. The respondent opposed any adjournment. 

The applicant requested that the matter be listed for 
hearing and determination by way of a letter received by 
the Registrar on 20 August 1987. This request was 
reiterated early in September in answer to a specific 
query raised by my Associate. A notice of hearing of the 
matter on 12 October 1987 was sent to the applicant on 7 
September along with notice of a conference pursuant to 
section 32 of the Act. Enclosed with these notices were 
information notes which inter alia drew specific attention 
to the onus on the applicant for the prosecution of the 
claim. A conference on the matter was held on 23 
September 1987. At the conclusion of that conference, 
which did not resolve the matter, Mrs Naggatis was again 
informed of the onus of prosecuting. Having regard for 
all the circumstances I concluded that notwithstanding 
the applicant's plea the matter should proceed on the day 
set down. 

Mrs Naggatis was employed by the respondent to carry 
out general office duties. She commenced that employ- 
ment in April 1987. The respondent's business is boat 
broking. It is owned by two persons, a Mr Bernard 
Tronzik and Mr Gerard McMullan both of whom, it 
appears, are active in the day to day operations. The 
evidence is that two or three other persons were engaged 
in boat broking for the respondent at the relevant time, 
with one of those being titled manager. 

On 3 July 1987 Mrs Naggatis received a letter of 
dismissal from the respondent with payment of one 
week's wages in lieu of notice and all other entitlements 
pursuant to the contract of employment. 

Mrs Naggatis' case may be summarised as follows: in 
the course of conversations between herself and another 
employee of the respondent (Ms A) she was told of 
certain matters regarding that person's lifestyle; that the 
other employee was personally involved with the 
respondent's managing director; that on 18 June 1987 
there was a violent argument between these two in Mrs 
Naggatis' presence and in the respondent's premises; 
that Mrs Naggatis was so concerned about what she 
believed to be the situation that she raised all of the 
foregoing with a friend who was the private secretary of a 
person, a Mr Lim who Mrs Naggatis had reason to 
believe was connected with the respondent business in a 
position of some authority; that Ms A shortly thereafter 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

left the employ of the respondent; that subsequently, on 
29 June 1987, Mr Tronzik dismissed Mrs Naggatis in 
retaliation; and that her efforts to gain reinstatement 
were similarly dealt with by the respondent culminating 
in a letter of dismissal on 3 July 1987. 

Mr McMullan's evidence for the respondent is signifi- 
cantly different from that of Mrs Naggatis as to the 
events of the dismissal. According to him it was he and 
not Mr Tronzik who verbally dismissed Mrs Naggatis on 
29 June 1987 with one week's notice; that this action was 
taken as a consequence of her threats to refer matters to 
individuals outside the respondent's business without 
proper regard for the standing of the respondent's 
business; and that on 3 July 1987 the respondent had 
further and sufficient reason to end its contract with Mrs 
Naggatis at that point, which it did with payments as 
detailed in the foregoing. 

The fundamental question is whether the employer's 
action in dismissing Mrs Naggatis was reasonably open 
to it in all the circumstances. 

Mrs Naggatis' action in speaking with Mr Lim's 
private secretary is one of those circumstances. Her 
evidence is that she was so worried by the situation that, 
in essence, she "needed to talk" with someone and that 
happened to be Mr Lim's private secretary who was a 
friend and who, according to Mrs Naggatis was 
specifically asked by her not to raise the subject with Mr 
Lim. I am not convinced by this evidence on a number of 
counts. First Mrs Naggatis' evidence as to when she was 
made aware of the matters which says were of such 
concern that it culminated in her discussing them with Mr 
Lim's secretary was confused and at times contradictory. 
For instance, she gave evidence variously that she was 
told of a case of genital herpes prior to and later than the 
altercation between Mr Tronzik and Ms A on 18 June 
1987. Given that this was one matter of only three which 
Mrs Naggatis said so distressed her that she needed to 
communicate them to a friend, I find this lack of 
precision surprising. Second, I am not convinced by the 
reasons given by Mrs Naggatis for her decision not to 
raise these matters with Mr McMullan. Third, I am not 
convinced that Mrs Naggatis had reason to believe that 
Mr Lim had a formal interest in the respondent though it 
appears that Mr Lim was involved with Mr Tronzik and 
Mr McMullan in another venture. In her evidence in 
chief she told of being interviewed by Mr Lim for a 
position but it was only in cross examination that it 
emerged that she was subsequently interviewed by Mr 
McMullan and Mr Tronzik for another position in 
another separate business, that being the position from 
which she was subsequently dismissed. 

Having regard for all before me and in particular Mrs 
Naggatis' own evidence I have concluded that it is 
probable that Mrs Naggatis raised various matters with 
Mr Lim's secretary in the belief that he would hear of 
these matters and take some action. It appears that Mr 
Lim did contact Mr Tronzik and Mr McMullan. It 
appears Ms A resigned from her position shortly after. 

The respondent complains of Mrs Naggatis' role to 
this point but, in particular, complains that notwith- 
standing Ms A's resignation Mrs Naggatis continued to 
complain outside the respondent's business of Ms A's 
presence on the premises, such presence only being 
occasional and for the purpose of completing various 
paperwork, etc consequential on work done on behalf of 
the respondent prior to her resignation. It was this, 
according to the respondent, which led to the verbal 
dismissal of Mrs Naggatis on 29 June 1987 with notice of 
one week. And it was her action in sending copies of her 
letter of 3 July 1987, addressed to the respondent's 
manager and in which she raises general allegations 
about Mr Tronzik, to two persons outside the 
respondent's business which caused the respondent to 
terminate Mrs Naggatis' contract of employment on that 
date with payment in lieu of notice. 

Having considered all before me I have concluded that 
it is probable that Mrs Naggatis continued to have 
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recourse to persons outside the respondent business with 
a view to determining how that business was conducted 
and that she undertook this action in a manner which was 
to some extent careless of the respondent's standing. 

It was incumbent on the applicant in these proceedings 
to demonstrate that the respondent had acted harshly or 
oppressively in exercising its legal right to terminate its 
contract of employment with Mrs Naggatis. Having 
regard for all before me I have concluded that that has 
not been demonstrated. An order dismissing the applica- 
tion will now issue. 

Appearances: 
Mr R. Guthrie (of Counsel) appeared on behalf of the 

applicant. 
Mr G. McMullan appeared for the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — unfair dismissal claim. 

Annick Naggatis 
and 

M&T Pty Limited trading as 
Ben Lexcen Marine Brokers. 

No. 887 of 1987. 

Secretary Marine Broking 
Industry 

COMMISSIONER S.A. KENNEDY. 
4th day of November 1987. 

Order. 
HAVING heard Mr R. Guthrie (of Counsel) on behalf of 
the applicant and Mr G. McMullan on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — wrongful dismissal. 

William Nathaniel 
and 

Shafto Lane Tavern. 
No. 858 of 1987. 

Disc Jockey Liquor and 
Accommodation Industry 

COMMISSIONER O.K. SALMON. 
16th day of November 1987. 

Order. 
WHEREAS in Application No. 858 of 1987, made 
pursuant to section 29 (b) (ii) of the Industrial Relations 
Act 1979, William Nathaniel has claimed that he was 
wrongly dismissed by Shafto Lane Tavern and that he 
has been denied wages in accordance with his contract of 
service and the equivalent of wages in lieu of notice; and 
whereas on 13 October 1987 the Commission advised 
William Nathaniel that a conference would be held 
before the Commission on 21 October 1987 at 9.15 a.m. 
for the purposes of encouraging a conciliatory settlement 
of the issues between the parties involved with the claim; 
and whereas William Nathaniel having failed to attend 
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the said conference was advised on 27 October 1987 by 
the Commission that a further conference would be held 
on 16 November 1987 at 9.00 a.m.; and whereas William 
Nathaniel failed to attend the conference at the 
appointed time on 16 November 1987; now therefore the 
Commission, being of the opinion that the applicant's 
failure to attend two conferences arranged by the Com- 
mission in the applicant's interests has thereby demon- 
strated no real interest in having his claim finalised 
before the Commission, and pursuant to the power in 
section 27 (1) (a) (iii) of the Industrial Relations Act 1979, 
hereby orders: 

That the claim of William Nathaniel in Applica- 
tion No. 858 of 1987 made pursuant to section 29 (b) 
(ii) Industrial Relations Act 1979, alleging his 
wrongful dismissal by Shafto Lane Tavern and 
claiming unpaid wages and wages in lieu of notice is 
hereby dismissed. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

Diedre Pryor 
and 

Phyllis Yujnovich and Others. 
No. 657 of 1987. 

Shop Assistant Supermarket 

COMMISSIONER J.A. NEGUS. 
26th day of November 1987. 

Order. 
WHEREAS the applicant sought and was granted leave 
to withdraw this claim, the Commission, pursuant to the 
powers conferred on it under the Industrial Relations Act 
1979, hereby orders:— 

That the application be withdrawn by leave. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — claim for unfair dismissal. 

Angela Sofoulis 
and 

Westralian Forest Industries Ltd. 
No. 481 of 1987. 

Secretary Timber Industry 

COMMISSIONER S.A. KENNEDY. 
3rd day of November 1987. 

Termination of employment — unfair dismissal claim 
for compensation — Commission found claim not 
sustained — application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: This application was lodged 
pursuant to section 29 (b) of the Industrial Relations Act 
1979. The applicant, Ms Angela Sofoulis, claims that she 
was unfairly dismissed by the respondent, Westralian 
Forest Industries Ltd. She seeks an order from the 
Western Australian Industrial Relations Commission 
that the respondent pay her a sum equivalent to eight 

weeks' wages at the rate of $375 per week gross in 
compensation. The respondent denies that Ms Sofoulis 
was unfairly dismissed. 

The respondent company's business is the 
manufacture and marketing of timber products, and 
principally a range of reconstituted wood panels in either 
plywood or particle board form. The applicant was 
employed as a secretary at its premises in Welshpool. In 
the period immediately prior to her dismissal she 
reported variously to the respondent's national 
marketing director, Mr Dan Elliott, the respondent's 
sales manager for Western Australia, Mr H, and the 
assistant to Mr Elliott, Mrs S. Both Mr H and Mrs S 
reported to Mr Elliott. The applicant had been employed 
by the respondent from 25 June 1984 to her dismissal on 
22 January 1987. For approximately seven weeks 
immediately prior to her dismissal the applicant was on 
paid leave. The applicant's schedule attached to her 
application states that at the time of her dismissal she was 
paid six weeks' pay in lieu of notice, being the sum of 
$2 250 approximately. The respondent's answering state- 
ment as filed includes the statement that on termination 
of her contract of employment Ms Sofoulis was paid all 
her award entitlements "plus six weeks' pay in lieu of 
notice" though Mr Kenner subsequently submitted that 
Ms Sofoulis had been paid all entitlements including one 
week's pay in lieu of notice plus six weeks' pay. 
Immediately prior to her dismissal Ms Sofoulis was paid 
wages of $375 per week gross. Her employment was 
bound by the Clerks (Timber) Award as amended and 
consolidated, it being an award of this Commission. 

The circumstances of Ms Sofoulis' dismissal were as 
follows. On arriving back from approximately seven 
weeks' paid leave which was spent overseas Ms Sofoulis 
found a card at her home indicating Mr Dan Elliott had 
visited and wished to speak to her. Subsequently she had 
a meeting with Mr Elliott at her home. He told her that as 
a result of restructuring of the respondent's operation 
and, specifically the marketing side, her position had 
been made redundant. 

Apart from the apparent dispute between the parties as 
to the moneys received by Ms Sofoulis when her employ- 
ment was terminated, the parties disagree on what her 
job entailed. Ms Sofoulis gave evidence that her duties 
were "mainly secretarial". She then went on to state: "I 
handled the printing requirements for the company — in- 
house printing, brochures. When there were promotions 
or trade exhibitions on, I was part of the marketing team 
who put that all together" and she estimated that her 
secretarial duties comprised 50 per cent of her workload 
with the rest being what might be termed "promotional" 
work to do with marketing the respondent's products. 
Mr Elliott's evidence was that approximately 70 per cent 
of Ms Sofoulis' work was in the area of promotion of 
products. 

This difference between the parties is fundamental. 
The applicant's claim of unfairness largely relies on her 
contention that labelling her dismissal a redundancy was 
a contrivance by the respondents to disguise the real 
reason for its dismissal of her which went to a clash 
between herself and Mrs S. According to Ms Sofoulis this 
was evidenced by the respondent's failure to warn her 
prior to her taking paid leave that a restructuring was 
possible, by the respondent's failure to redeploy her; by 
the respondent's failure to offer her positions which 
came up after her dismissal and by the respondent's 
staffing practices and advertising following her 
dismissal. 

The respondent's case may be briefly stated: as a result 
of a downturn in its sales of particle board in the six 
months to December 1986, the significance of which only 
became apparent when the figures for the period became 
available at the end of the year, Mr Elliott concluded that 
the respondent's marketing operation should be 
curtailed and such work which had, until then, been done 
in-house would be contracted out; that this was only 
discussed between Mr Elliott and the respondent's 
general manager in January 1987; and that as a result of 
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the consequent endorsement of his proposal then, the 
decision was taken to make Ms Sofoulis' position 
redundant with the secretarial component of her work 
being absorbed by existing employees. 

I have carefully considered all the evidence available to 
me regarding the specific duties of Ms Sofoulis so far as 
secretarial and promotional work is concerned. This 
includes copies of references provided by Mr Elliott, 
dated 28 January 1987, and by the respondent's sales 
manager, dated 23 January 1987, which were tendered in 
evidence by the applicant (Exhibit 2). Having regard for 
all before me on this issue I have concluded that it is 
probable that the bulk of Ms Sofoulis' work for the 
respondent was in promotion of the respondent's 
product and that this role was made largely redundant as 
a result of a management decision taken shortly before 
Ms Sofoulis was due to return to work to contract out 
such work. 

That Ms Sofoulis proceeded on paid leave without any 
forewarning of this event is, at the very least, most 
unfortunate. However, for this fact to have a direct 
correlation to the question of unfairness in this instance, 
I would need to be satisfied that the respondent could 
have reasonably communicated the prospect of 
redundancy to her prior to her departure on such leave. 
Having regard for all before me I am not convinced that 
this was the case. Nor, given the length of that leave and 
the fact that it was taken outside Australia, am I 
convinced that the respondent could have reasonably 
communicated that prospect to her before the decision 
was made. 

Finally, it was the applicant's contention that the 
respondent acted unreasonably in not making efforts to 
redeploy her and in not offering her positions which 
became vacant after her dismissal. Mr Elliott gave 
unchallenged evidence that he did endeavour to find Ms 
Sofoulis another position elsewhere but to no avail. 
Much of Ms Sofoulis' evidence on these points was based 
on hearsay and presumptions which appear to have little 
foundation. 

It is obvious from her evidence that Ms Sofoulis, who 
was apparently competent and notably talented in the 
promotion aspects of her work for the respondent, was 
shaken by her dismissal. But that is not to establish that it 
was unfair. The role of the Commission in consideration 
of claims of unfair dismissal was summed up by the then 
Senior Commissioner Kelly in the Wongan Hills case 
reported at 59 WAIG 11 and the principles to be applied 
were more recently set down in the decision of the 
Industrial Appeals Court in the Undercliffe Nursing 
Home case reported at 65 WAIG 385. In essence that role 
is to determine whether, in all the circumstances, there 
has been "a fair go all round". In this matter I have 
concluded that on the evidence before me Ms Sofoulis 
has not established her claim. 

An order dismissing it will now issue. 

Appearances: 
Mr D. McKenna (of Counsel) appeared on behalf of 

the applicant. 
Mr S. J. Kenner appeared on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) (i) — claim for unfair dismissal. 

Angela Sofoulis 
and 

Westralian Forest Industries Ltd. 
No. 481 of 1987. 

Secretary Timber Industry 

COMMISSIONER S.A. KENNEDY. 
3rd day of November 1987. 

Order. 
HAVING heard Mr D. McKenna (of Counsel) on behalf 
of the Applicant and Mr S.J. Kenner on behalf of the 
Respondent the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim of unfair dismissal. 

Raymond Douglas Sone 
and 

Manfal Pty Ltd Trustee to the Mansard Trust 
trading as Designed for Living by Mansard. 

No. 226 of 1987. 

Building Building and 
Construction Construction 
Manager 

COMMISSIONER O.K. SALMON. 
21st day of October 1987. 

Unfair dismissal — unpaid bonus — building construc- 
tion manager dismissed — reasons for dismissal 
considered in the light of shared responsibility on 
building sites — primary responsibility falls on 
supervisors — dismissal found to be unfair — 
compensation ordered. 

Reasons for Decision. 
THE COMMISSIONER: This is an application pursuant 
to section 29 (b) of the Industrial Relations Act 1979. The 
applicant, Raymond Douglas Sone, claims that he was 
unfairly dismissed from his employment as a building 
construction manager by Manfal Pty Ltd trustee for the 
Mansard Trust trading as Designed for Living by 
Mansard. He further claims that as a result of his unfair 
dismissal he was unfairly prevented from qualifying for a 
bonus payment of $7 700 or, alternatively, that he was 
denied this amount of money, it being a contractual 
benefit due to him, other than a benefit under an award 
or order, to which he was entitled under his contract of 
service. 

The applicant has been employed in the building 
industry for approximately 24 years. He is a wood 
machinist by trade and a registered builder with 16 years' 
experience in supervisory work, 12 years as a building 
supervisor and four years as a construction manager. He 
commenced employment with the respondent in the 
capacity of construction manager on 10 June 1985 and 
had responsibility for projects north of the river. He was 
dismissed from employment without notice on 27 
February 1987 with payment equivalent to two weeks of 
salary, plus pro rata annual leave payments. 

By way of answers and counter claims lodged at the 
Commission on 27 March 1987 the respondent denied 
both that the applicant was unfairly dismissed from 
employment, and that he has been denied a contractual 
benefit in the form of a bonus payment. The schedules 
attached to the answer reveal that the respondent's 
reason for dismissing the applicant was his failure to 
carry out his responsibilities as a construction manager in 
connection with the building of two display homes at The 
Avenue, Alinjarra and another home, not being a display 
home, at Yallambee and Mega Court, Wanneroo. 
Furthermore, it was alleged that these failures followed a 
warning to the applicant because of his early poor per- 
formance on display homes. 
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With respect to contractual benefits it was also said 
that the applicant was not entitled to a share of the 
profits as he was not employed at the specified time, and 
that the arrangement under which he now makes claims 
was made clear in a letter setting out the conditions of the 
profit participation scheme in the following terms: 

The bonus will be calculated on an annual basis 
commencing from 1 January 1986. It will be payable 
on the next date after the profit for the year is 
determined, to those employees employed by the 
company. No bonus will be paid if you are not with 
the company at that time, except in the event of 
death or total disability, in which case pro rata 
bonus will be paid . . . 

It was also said that the applicant did not comply with 
the terms of the arrangement in that he did not control 
and motivate staff with a view to increasing the 
company's profitability; and that he did not improve its 
efficiency of operations and cut wastage. 

At a conference conducted on 14 May 1987 the 
respondent reaffirmed its opposition to the applicant's 
claims on the basis of the reasons contained in the 
schedules to its formal answer. However, in a letter to the 
applicant's counsel, dated 29 June 1987, written by the 
advocate for the respondent, advice was given that "we 
have . . . subsequently become aware of other incidents 
in which we contend that Mr Sone's conduct was not of a 
standard acceptable to his employer. In particular we 
refer to his dealings with a Mr and Mrs Creemers who are 
clients of the respondent." Counsel was then advised 
that this matter would be raised before me when the pro- 
ceedings began. Plainly the respondent sought to expand 
upon the reasons for the applicant's dismissal in ways 
beyond failure to carry out the responsibilities related to 
building construction, these being the substance of the 
reasons for dismissal relied upon before the letter was 
sent. Not surprisingly counsel for the applicant raised 
objections to the admission of evidence on the subject 
mentioned in the letter. However, I heard the testimony 
of the respondent's client, having advised counsel for the 
applicant that I would hear him again on the subject at 
the end of proceedings. I will deal with this aspect of the 
respondent's case after dealing with the original 
complaints. 

I have decided to put the question of contractual 
entitlements to one side to allow myself to concentrate on 
the issues surrounding the applicant's dismissal so that I 
may determine its fairness or otherwise. However at this 
stage I will state my opinion on the respondent's case 
concerning the warnings allegedly given to the applicant 
and raised as a ground for his dismissal. 

The applicant appears to have been involved with the 
construction of a display project approximately three 
months after his employment began. He and Mr Davey, 
the respondent's chief construction manager, and the 
man who hired and fired the applicant, were unaware of 
the respondent's programme of work at the finish of 
these projects. This lack of awareness by both men was 
apparently the reason for the project being completed 
some time after the planned completion date and the 
respondent's displeasure was communicated to them 
directly. The applicant said he was told by Mr Davey that 
he may have to let him go if he was responsible for 
another display project being completed late and Mr 
Davey testified that he had warned the applicant that, 
with the procedure now clarified, another similar 
complaint should not be allowed to arise. Mr Lilley, the 
respondent's managing director, was not asked if he had 
ever warned the applicant in connection with late project 
work or display home standards and the most he said was 
that he had pointed out to the applicant that he needed to 
keep a personal watch on display homes during 
construction. 

I do not accept that a warning in any substantial sense 
was ever conveyed to the applicant. It is true that the 
applicant was answering a question about warnings when 
he spoke of Mr Davey saying that he would have to let 
him go, and he also described this development as "the 

only warning I ever received from Mr Davey". But the 
context at the time is also relevant and there is no 
evidence that Mr Davey was conveying the respondent's 
intentions to the applicant at that time. Mr Davey was, 
apparently, also responsible for the project being 
finished late; and I think it is as likely as not that he was 
taking steps to protect his own future position by saying 
what he did say to the applicant rather than letting him 
know of something definitely stated by higher authority. 
Indeed, Mr Davey was hesitant about saying that he had 
warned the applicant. His words were "I gave a warning 
— if you want to call it that — that this was not to happen 
again once we had explained how it was to work". 
Furthermore, the applicant said that he lost the 
substantial part of the bonus due to him for the relevant 
period because the display project was finished late. On 
the basis of that evidence and the conditions prescribed 
in the profit participation scheme in force at the time the 
applicant was dismissed, I doubt very much that 
warnings would ever have been given to employees by the 
respondent, and this confirms my belief about Mr 
Davey's approach to the applicant in this issue. 

With all of the foregoing observations in mind, I 
return to the respondent's answering statement, and I 
reproduce the passage that reveals the extent to which 
reliance is placed on a warning as part justification for 
the applicant's dismissal: 

This Company had, due to the fact of Mr Sone's 
previous poor presentation of display centres, 
warned and reiterated his responsibility to present to 
this Company a product to the level of the quality 
required. His failure to once again present a display 
centre which he considered as high quality was, after 
an inspection by a Director of Manfal Pty Ltd and 
that of the Group Construction Manager, found to 
be far from acceptable. 

Clearly a warning is a factor of primary justification in 
the respondent's case against the applicant. This is not to 
say that if the applicant's failure to present a display 
centre of the requisite quality on the recent occasion 
complained of was proven, no evidence of reasonable 
warning proves a case of unfair dismissal. But given the 
importance placed on the subject in the answering 
statement, and Mr Davey's testimony where it was 
directed to its confirmation, because I do not believe that 
the applicant was ever warned in a substantial sense I also 
have grave doubts about the strength of the total case 
against him. It was as though the complaints made about 
the applicant in connection with the Alinjarra and 
Wanneroo projects were not, by themselves, sufficient 
grounds for the applicant's dismissal and that in order to 
give them the appearance of sufficient force a story of a 
warning had to be raised. 

Mr Davey also testified that when he employed the 
applicant it was necessary to raise with him his attitude 
towards clients, an attitude that Mr Davey considered 
was not conducive to maintaining optimum client/com- 
pany relations. But the testimony overall convinces me 
that in the first place Mr Davey was anxious to obtain the 
applicant's services for the respondent simply because he 
thought the applicant would be an excellent prospect in 
the position he was to fulfil. Even if the applicant had an 
unfortunate manner with clients that factor must have 
been seen by Mr Davey to be of small consequence in 
consideration of the advantages to be gained from the 
applicant's positive attributes. I will grant that it may be 
open to be said that because of the incident involving Mr 
Creemers, Mr Davey was proven wrong in placing such 
small importance on the applicant's failing with clients, 
and that the issue should be, in the final analysis, whether 
in fact the applicant was a threat to the respondent's 
interests. However, it is equally open to be said that the 
point is raised merely because it was expedient for the 
respondent to do so: in the hope that it would lead to an 
unfavourable inference being drawn about the 
applicant's behaviour in order to support the case against 
him in connection with his alleged bad conduct towards 
Mr Creemers. I view this aspect of the respondent's case 
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against the applicant in the same way as I have viewed its 
case about warnings. In my opinion it serves to weaken 
the respondent's case overall. 

I have taken the trouble to deal with these preliminary 
points in some detail because they have helped me form 
my opinions on the credibility of the cases presented 
before me. Thus far, I have the impression that the 
respondent raised the issues mentioned because it 
doubted the strength of its own case on the principal 
issues in contention. Of course, this impression has 
influenced my judgment of the weight I should give to 
the remaining evidence for the respondent. Furthermore, 
I observe that the evidence for the applicant does not 
raise problems of a similar kind as I have discovered so 
far. 

The crux of the case against the applicant was that he 
failed to ensure that those homes being constructed by 
supervisors under his control were in accordance with 
good trade practice and to a quality required by the 
company; and, in the light of such poor performance on 
the applicant's part, the company had no other option 
but to terminate his services. These reasons are found in 
the respondent's answering statements and explanations 
of the applicant's alleged failure account for a con- 
siderable part of the testimony brought against him. 
However, it will be seen that the second part of the 
reasons claims that the respondent' 'had no other option 
but to terminate his (the applicant's) services". The 
witnesses did not testify on this particular point, but I 
think it goes without saying that it remains a part of the 
reasons for the applicant's dismissal. 

In any event the respondent did not disclaim that it had 
no other option than to dismiss the applicant and I think 
the question of options becomes an important factor in 
determining whether the applicant was or was not treated 
unfairly by the respondent. 

The point of fundamental importance in the 
applicant's case is that the responsibility for such failures 
in the construction of homes as may have occurred on the 
two projects in question does not fall primarily on the 
construction manager. It is a matter of shared 
responsibility in the applicant's proposition, with the 
primary responsibility being carried by the supervisor. 

The wider explanation of the applicant's point is that a 
construction manager is not able to oversee the con- 
struction of a home on a daily basis. He visits individual 
construction sites following such intervals of time as are 
allowed by the overall demands of his position in the 
whole of the area under his control. Furthermore, con- 
struction faults may not only occur during time intervals 
between site visits, but the construction of a home may 
have advanced to a stage in its completion where a fault 
not uncovered at the appropriate time becomes 
irreversible. It is the supervisor's task to oversee the 
construction of a home as it proceeds day by day and, 
therefore, it is his responsibility to discover and rectify 
construction faults before they become permanent 
features of the structure. The construction manager has a 
responsibility to help supervisors correct faults when 
they have occurred and he is required to make decisions 
about procedures and methods to be used for this 
purpose; but in these respects a cost benefit analysis is 
called for and it is at this stage that he assumes particular 
responsibility, although decisions may also require 
approval from a higher authority or be made in conjunc- 
tion with other supervisory personnel on the site. 

Having considered the testimony of all of the witnesses 
who appeared before me I find the applicant's 
proposition to be a likely explanation of the true division 
of responsibilities between construction manager and 
supervisors on home construction sites. Accordingly I 
accept that the case against the applicant, based as it is on 
the failures alleged in connection with the two projects, 
must be considered in the wider context just described. 

I mention also that my decision in this case will be 
made with my impression of the applicant in mind. I have 
already described his general background in the building 
industry and I have noted that he was engaged by the 

respondent through Mr Davey, who obviously thought 
he was an excellent prospect. He appears to have been 
liked by those with whom he worked, and his peers 
testified to his ability in the trade. He has completed eight 
display projects for the respondent, six without 
complaint, as well as several hundred ordinary homes. 
He worked long hours unstintingly and no suggestion of 
disloyalty towards the respondent was made against him. 
In all respects he appeared to be an excellent employee 
and it seems strange indeed that he would be entirely 
responsible for such faults as were complained of. 

Shortly after the applicant was dismissed by the 
respondent he obtained employment with another home 
building company in the position of supervisor. I think it 
would be most unlikely that the new employer would not 
have been made aware of the applicant's dismissal by the 
respondent; and yet the applicant said that the new 
employer had offered him a position of construction 
manager, which he declined pending the outcome of 
these proceedings. These facts fortify the general 
impression I have formed of the applicant and they do 
not help to draw a picture of the applicant as an 
irresponsible builder unable to deal properly with a 
building company's clients. 

There is also the notice to all staff, from Mr Davey, 
following the applicant's dismissal. This notice was 
dated 4 March 1987 and it was in these terms: 

Questions have been raised as to the reasoning 
behind that of the dismissal of Ray Sone. 

The prime aim of this Company is to not only 
display, but, to produce a standard of product that 
is of the highest quality which is to be constructed 
within a set time frame. It is the Site Construction 
Manager's objective to achieve both of these 
Company aims. Therefore as in the case of Ray Sone 
whereby the requirements of this Company's 
standards could not be achieved, he was then, after 
considerable discussions between management and 
directors, notified that his services would no longer 
be required. 

The product that this Company produces by way 
of its displays and ultimately its houses for its clients 
become the shop window of its future continuation. 
It is for this reason that we cannot stress enough the 
importance of the presentation of our homes to the 
public. 

In my opinion Mr Davey did not satisfactorily explain 
why that notice was produced, but in view of a point that 
was mentioned by Mr Carson during his testimony, and 
which point I will next mention, I think it is probably the 
case that the respondent's staff were not convinced of the 
case against the applicant either. 

Mr Carson is the respondent's finance director. He 
testified during cross-examination that he had paid the 
applicant's annual registration fees with the Builders' 
Registration Board in February 1987. He said that he 
would not have done so if he had known that the appli- 
cant was soon to be dismissed. He did not learn of the 
impending dismissal until a week before it took place, 
but he said that he knew Mr Lilley had been dissatisfied 
with the applicant "for quite some time". It seems to me 
that it follows from Mr Carson's testimony that whatever 
the reason for Mr Lilley's dissatisfaction with the 
applicant it was not his competence as a builder, or his 
loyalty to the company. These are reasons that would 
have led to an earlier dismissal. At least they would have 
earlier alerted Mr Carson to the applicant's probable fate 
and he would not have renewed the applicant's registra- 
tion with the Builders' Registration Board at the 
respondent's expense. But since Mr Carson knew of Mr 
Lilley's dissatisfaction with the applicant, and because 
Mr Davey thought it was necessary to send the notice to 
all staff members, it is also likely that all staff members 
knew of Mr Lilley's dissatisfaction with the applicant 
and that they wondered whether his reasons for dissatis- 
faction, whatever they might have been, were not in fact 
the real reasons for the applicant's dismissal. 
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Finally, such is my impression of the applicant that I 
do not think it likely at all that he would have indulged in 
conduct that would invite dismissal, or lesser action 
against himself such as the loss of his bonus entitlements. 
He testified that when he commenced employment with 
the respondent he negotiated an appropriate salary figure 
and a bonus which he said would approximate $7 000 per 
annum. Mr Davey put this bonus at about $5 000 but the 
difference between the two figures is not to the point. 
The applicant was only paid $1 000 of the bonus, having 
forfeited the rest because of the blame he carried for the 
first display centre he worked on being completed behind 
schedule. The applicant accepted his loss of bonus 
payment on that occasion but he did not think it right, 
and I think it would be plain fancy to suggest that he 
would have been prepared to risk another, an even 
greater, loss of bonus payment through failure to carry 
out his responsibilities to the respondent. 

Mr Lilley was principal witness for the respondent in 
connection with the applicant's alleged failure to 
produce satisfactory results in building the display homes 
forming the Alinjarra project. He said the faults found in 
one of these two homes were far more numerous, and 
more serious, than were found in the other. He produced 
a lengthy list and went on to explain the faults he had 
found in the second home in considerable detail. He said 
he was testifying from the point of view of a layman 
rather than a builder and that he had paid great attention 
to the finish of those parts of the building which would 
attract a client's attention. Prior to describing the faults 
he had found in the two buildings he was at pains to 
describe the importance of display homes to the success 
of the respondent's business. His opinion of the finished 
product was that it was the worst example of bad 
workmanship he had encountered. 

1 accept that there were faults found in the two homes 
making up the Alinjarra project, but none of the faults 
described can be attributed to the applicant. Nor do I 
understand the case against him to be that he is directly 
responsible for any of the faults as they occurred. The 
substantial case against him is that he was responsible for 
the presentation of the project in its final form. Notwith- 
standing that there were many faults found, the evidence 
does not establish that these faults were not able to be 
overcome, albeit at a cost in terms of time and money. 
Furthermore, the project was under the day to day super- 
vision of a person new to the job of supervisor. 

1 have already accepted that responsibility on a 
particular site is shared between supervisor and con- 
struction manager, and that primary responsibility falls 
on the supervisor. Mr Davey emphasised the supervisor's 
lack of experience, thereby implying that greater 
responsibility fell upon the applicant, who should have 
been more than usually vigilant. There is some force in 
that explanation, but not enough in my opinion to offset 
the effect of the greater burden of day to day work that 
had been thrust upon the applicant through the 
respondent's expanded programme, due to taking over 
other companies' building projects. 

I should say that Mr Carson's testimony supports the 
applicant's claims of an increasingly difficult work load 
and lends credibility to the applicant's reliance on this 
factor in defence of complaints made against him. While 
Mr Davey testified that the applicant never complained 
about his work load, he does not disprove the applicant's 
point. The applicant is simply not the kind of man to 
complain. 

In my opinion it is not a sustainable proposition that 
the entire responsibility for a particular building project 
falls upon the construction manager, for that is merely to 
say that no responsibility at all falls upon a supervisor. 

Accordingly, since the Alinjarra project warranted 
action, fairness required that the faults should have been 
investigated with the object of discovering their origin 
and apportioning blame accordingly, as well as consider- 
ing what real avenues were left open for the applicant to 

correct the completed work. Only then would it have 
been possible to say whether the applicant was 
substantially to blame for the state of the project. 

The respondent places no blame whatsoever on the 
supervisor for the final state of the Alinjarra project and 
its late finish. Furthermore, the supervisor is still in the 
employ of the respondent. I believe these facts 
compound the respondent's unfairness towards the 
applicant in failing to apportion blame for the final state 
of the Alinjarra project. 

Regarding the complaints against the applicant in 
connection with the home constructed in Wanneroo, 
they arose because of the original state of the brickwork. 
The applicant testified that he told the supervisor on this 
project that the bricklayers employed for the task were 
known to him to perform substandard work. Obviously 
he would have expected the supervisor to get rid of the 
bricklayers concerned, or at least to take special care in 
supervising their work, but plainly neither step was 
taken. In fact, the brick work was done incorrectly and 
the supervisor terminated his employment with the 
respondent. 

The home in Wanneroo was not a project display 
home and it follows, logically, from the reasoning behind 
the respondent's complaint against the applicant in 
connection with the Alinjarra project and the way it was 
explained that this new complaint is of less moment that 
the first. It also follows from the reasoning behind the 
Alinjarra complaint that in connection with the 
Wanneroo home the respondent must concede that some 
blame falls on the supervisor. Nevertheless, Mr Davey 
asserted that the applicant, having told the supervisor of 
the substandard performances of the bricklayers 
concerned, was then responsible for ensuring that they 
were removed from the site. The falsity of Mr Davey's 
proposition is that it exonerates the supervisor from all 
responsibility when in other parts of his testimony he 
agreed that supervisors carried the day to day 
responsibility for the projects they supervise. Mr Davey 
was most unconvincing on this point and in my opinion 
the supervisor carried responsibility for the fault that 
gave rise eventually to the client's complaint about the 
state of the home to be occupied. 

Furthermore, the evidence was that the applicant did 
not have responsibility for devising the plan for putting 
things right on the Wanneroo home project site. In fact 
the applicant testified that the decision making involved 
his immediate supervisor and to some extent the last 
supervisor on the site as well. I accept his testimony as 
being consistent with the context earlier described, and in 
my opinion he has satisfactorily shown that he cannot be 
held solely responsible for complaints that arose. More- 
over, I think that he is entitled to complain that he was 
unfairly singled out for criticism over the faults on this 
particular building, more especially since the original 
supervisor on site was re-employed by the respondent. 

I must say that through all of my deliberations on the 
evidence in this case my thinking has returned to Mr 
Carson's testimony that he was aware that Mr Lilley had 
been dissatisfied with the applicant for quite some time. 
The reasons for Mr Lilley's disadsfaction were never 
revealed, nevertheless they were there. It was Mr Lilley's 
decision to dismiss the applicant and he made that 
decision after being made aware of the faults on the 
Wanneroo home. He laid all blame on the applicant for 
these faults and, thereby, demonstrated his inability to 
objectively judge the issues involved. 1 believe he laid all 
of the blame for the Wanneroo home on the applicant 
because the issues formed a convenient range of factors 
for adding to the appearance of the applicant's alleged 
failures on the Alinjarra project. 

Turning now to the complaints about the applicant's 
alleged bad conduct towards Mr Creemers. That was a 
complaint in support of the respondent's main case 
against the applicant. Having decided that the 
respondent has failed on the main points the charge of 
bad conduct towards Mr Creemers appears now to be in 
support of nothing, and I think that I can properly 
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disregard it altogether. In this respect I refer to the 
testimony of Mr Cook, the respondent's construction 
administration manager. He testified that he was the 
person who informed Mr Davey of the incidents between 
the applicant and Mr Creemers. He said that they 
occurred in October 1986 and that Mr Creemers raised 
them with him in December/January 1987. Since Mr 
Cook mentioned December, if in fact Mr Creemers 
spoke to him in January it would most likely be very early 
in January. But Mr Cook did not pass on the informa- 
tion to Mr Davey until some time later in January. 
Bearing in mind the great stress laid upon the applicant's 
alleged bad conduct towards Mr Creemers it is indeed 
strange that it did not warrant an immediate report to Mr 
Davey when Mr Cook became aware of it. But, directly 
to the point, and obviously, it was not an issue that 
warranted action being taken against the applicant, even 
though it was known to the management several weeks 
before the applicant's dismissal. 

The question now to be considered is the relief to be 
given the applicant. Putting the matter of the bonus 
entitlement to one side for the moment, the applicant 
was paid the equivalent of a fortnight's salary in lieu of 
notice and he obtained new employment as a supervisor 
in the home building industry 10 days after his dismissal. 
His salary in that position is some $5 000 per annum less 
than the salary he received from the respondent, but 
against this fact he testified that he has elected to refuse a 
promotion to a position of construction manager. I was 
not informed of the salary for that position, but the 
evidence reveals the applicant's ability to bargain in this 
respect and I think it is highly likely that the salary would 
be agreed at about the same level as he received from the 
respondent. 

In these circumstances there is no case for compensat- 
ing the respondent on grounds that are usually 
considered appropriate in unfair dismissal cases. 

However, the applicant's real loss is the money he 
would have received as a bonus had he not been 
dismissed. The profit participation scheme provides an 
optional course to dismissing a senior employee. This 
finding I believe to be open to me on the basis of the 
scheme's conditions and the precedent whereby the 
applicant forfeited bonus payments on the first display 
home project. Had there been appropriate discussions 
between the applicant and the respondent the applicants 
dismissal may have been avoided and all or part of the 
payment he was due forfeited. I make no finding on the 
likely result in this respect. However, in all of the 
circumstances I think that I should award the applicant 
compensation of $7 700, that being the amount he would 
most likely have been paid under the profit participation 
scheme had his employment with the respondent 
continued. 

Appearances: 
Mr G. Droppert (of Counsel) on behalf of the 

applicant. 
Mr P.J. Cooke on behalf of the respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — claim of unfair dismissal. 

Raymond Douglas Sone 
and 

Manfal Pty Ltd trustee to the Mansard Trust 
trading as Designed for Living by Mansard. 

No. 226 of 1987. 

Building Building and 
Construction Construction 
Manager 

COMMISSIONER O.K. SALMON. 
29th day of October 1987. 
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Order. 
HAVING heard Mr G. Droppert on behalf of the appli- 
cant and Mr P.J. Cooke on behalf of the respondent the 
Commission, being of the opinion that Raymond 
Douglas Sone was unfairly dismissed from his employ- 
ment as a building construction manager, and pursuant 
to the powers conferred on it under the Industrial 
Relations Act 1979 hereby orders — 

That within 14 days from the date hereof Manfal 
Pty Ltd trustee for the Mansard Trust trading as 
Designed for Living by Mansard shall pay Raymond 
Douglas Sone compensation of $7 700. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Douglas Henry Albert Thorp 
and 

Oceanroutes (Australia) Pty Ltd. 
No. 1349 of 1986. 

Manager Weather Forecasting 

COMMISSIONER W.S. COLEMAN. 
14th day of October 1987. 

Termination of employment — alleged constructive 
dismissal — claim for reinstatement, compensation 
and contractual entitlements — claim for reinstate- 
ment and compensation dismissed — order for 
additional salary based on quantum meruit. 

Reasons for Decision. 
THE COMMISSIONER: The Applicant Mr D. Thorp 
seeks $169 780 in compensation for what he alleges to 
have been his dismissal from the position of Manager, 
Oceanroutes (Australia) Pty Ltd on 7 March 1986. He 
also seeks the payment of additional salary for the period 
from 17 July 1985 to 7 March 1986 and recompense for 
motor vehicle expenses incurred during his period of 
tenure as Manager. In addition to this relief, the 
Applicant seeks reinstatement. The claim or claims are 
not identified by specific reference to section 29 (b) (i) 
and (ii) of the Act but are an amalgam of matters which 
arise either from an allegation of unfair dismissal or 
contractual entitlements. Mr Thorp has included the 
payment of interest in each item of the claim. 

In January 1985 Mr Thorp was appointed Manager of 
the Respondent Company. From February 1979 until his 
promotion as Manager, Mr Thorp was employed by 
Oceanroutes (Australia) Pty Ltd as a meteorologist. On 7 
February 1986 the Applicant tendered his resignation 
and worked out a period of notice until 7 March 1986. 

To argue that element of his claim which relates to 
compensation it is necessary that Mr Thorp establish that 
his resignation amounted to constructive dismissal. 

The Respondent Company opposes all aspects of the 
Applicant's claim. It rejects submissions that Mr Thorp's 
termination was anything other than a resignation and 
denies that there are any outstanding contractual 
obligations. 

In what can be described as the pleadings of the claim 
exchanged in correspondence between the parties after 
Mr Thorp's resignation and before the hearing, the 
Applicant identifies that his resignation was precipitated 
by the Respondent Company's decision to remove the 
Melbourne operation from his authority and because of 
an American Director's attitude and management style in 
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dealing with problems which the Company and Mr 
Thorp faced at the time. While these factors continue to 
have been the reasons for Mr Thorp's resignation as 
Manager, a further ground was argued at the hearing. It 
is claimed that Mr Heale, the American Director of the 
Company placed Mr Thorp in an invidious position over 
the taxation implications of a proposal to remit a 
management fee to the United States. Mr Thorp 
contends that his stance on this issue was known to Mr 
Heale and that by changing the management structure of 
the Melbourne office and thereby requiring payment of a 
substantial management fee to the parent Company in 
the United States, Mr Thorp was left with no alternative 
but to resign. The knowledge which Mr Thorp attributes 
to Mr Heale concerning his position over taxation 
arrangements is said to have been communicated to the 
American Director in correspondence some five months 
before the resignation. The issue at that time was nothing 
to do with the payment of a management fee but 
involved a request from an employee in the Melbourne 
office for the Company to make contributions to his 
superannuation plan to an affiliated Company in the 
United Kingdom under the guise of payments for 
"services rendered". Mr Heale was not a witness at the 
hearing but his statement sworn before a Notary Public 
of Santa Clara County California, USA addressed the 
issue of the dispute with Mr Thorp over management 
decisions and in particular the arrangement for the 
appointment of a Manager for the Melbourne office. 

From the documentation submitted by the Applicant 
and from his evidence it is clear that the overriding 
consideration which prompted his resignation was the 
Respondent's decision to take the management of the 
Melbourne office from his control. On 5 February 1986 
Mr Thorp served notice on Mr Heale of his intention to 
resign if his objections to the proposal were not 
addressed to his satisfaction. The discussion concerning 
the taxation implications of remitting a management fee 
to the United States was not discussed until several days 
after Mr Thorp had issued his ultimatum to Mr Heale 
over the management of the Melbourne office. It is folly 
for Mr Thorp to argue that Mr Heale effected his 
dismissal because of an alleged knowledge of the 
Applicant's stance over taxation issues gleamed from a 
comment in correspondence involving superannuation. I 
see Mr Thorp's submission on the taxation issue as an 
attempt to rationalise his action in carrying through with 
the ultimatum he had issued on 5 February. The 
argument does not stand up to scrutiny. The evidence 
presented by Mr Thorp at the hearing in fact shows that 
the Company's arrangement for the payment of a 
management fee to the parent Company is in line with 
acceptable practices. 

In the circumstances of Mr Thorp's termination of 
employment there is an absence of causation between his 
resignation and a threat of dismissal because there was 
no threat at all from the Respondent. The elements 
necessary to establish constructive dismissal are lacking 
[see Arnold J. Sheffield v. Oxford Control Compay Ltd 
(1979) IRLR 133]. Oceanroutes (Australia) Pty Ltd 
exercised its prerogative to make changes to its manage- 
ment structure. The fact that Mr Thorp imposed limita- 
tions on the extent to which those changes could be taken 
and coupled that with an ultimatum, does not convert 
the Respondent Company's actions into constructive 
dismissal when Mr Thorp made good his threat to resign. 

The claim for "compensation and reinstatement" 
must fail as the Applicant has not established that it 
comes within the scope of the Act. 

When Mr Thorp was appointed Manager on 17 
January 1985 it was for a probationary period of six 
months, during which time his salary was paid at the rate 
of $28 000 per annum. A company car was to have been 
part of his "compensation package". However on his 
assessment of the Company's financial position, Mr 
Thorp considered that it would have been imprudent to 
purchase a car at that time. The budget forecast prepared 
by his predecessor indicated that it was unlikely that the 

Respondent's financial position would improve in the 
first half of the calendar year. A car was purchased, for 
the Applicant's use, in November 1985. As part of his 
claim Mr Thorp now seeks payment for the use of his 
own vehicle from 17 January 1985 until 23 November 
1985. It is estimated tht 13 200 kilometres were travelled 
during the period. The claim is calculated on the basis of 
25 cents per kilometre, less $930 for petrol purchased by 
the company. In addition to the amount of $2 370 Mr 
Thorp claims interest at the rate of 13.25 per cent per 
annum from 1 June 1985. He acknowledges that his 
claim would never have been made had he remained with 
the Respondent Company as the financial advantages of 
his continued employment would have outweighed the 
money involved. Finally Mr Thorp concedes that the 
company never promised to pay an allowance in lieu of 
the supply of a motor vehicle. 

In the statement sworn in California Mr Heale, a 
director of the Respondent Company, claims to have 
reminded Mr Thorp in May 1985 of his entitlement to a 
car. Mr Heale acknowledges that the Applicant was not 
instructed to purchase a vehicle and concedes that 
although he does not recall being informed that the delay 
was due to cash flow problems, that may have been the 
case. 

Through section 29 (b) (ii) of the Industrial Relations 
Act, provision is made for the determination of a claim 
by an employee that he has not been allowed by his 
employer a benefit to which he is entitled under his 
contract of service. 

Mr Thorp's entitlement was the use of a company car. 
The initiative for the implementation of that term of his 
contract of employment rested with him, as Manager. 
For reasons which can only be commended, and which 
served the interests of the Respondent Company, Mr 
Thorp deferred the implementation of his entitlement. In 
effect, Mr Thorp varied the terms of his contract of 
employment without concluding an agreement for the 
payment of the allowance which he now seeks. He now 
claims damages for breach of the contract. However 
there is neither a breach nor is there provision under 
section 29 (b) (ii) to entertain such a claim. The entitle- 
ment to the use of the Company car was deferred under 
an arrangement initiated and accepted by Mr Thorp. 
There was no contractual entitlement for payment of an 
allowance negotiated with the Respondent. This element 
of the Applicant's claim is therefore dismissed. 

The remaining matter involves the payment of 
additional salary for the period from 17 July 1985 to 7 
March 1986. The difficulties posed in the conduct and 
determination of this case by the absence of witnesses 
and reliance on sworn statements, were most apparent in 
this facet of the Applicant's claim. 

Mr Thorp's letter of appointment makes it clear that 
he was on probation for six months, during which time 
his salary was to be paid at the rate of $28 000 per 
annum. Mr Snideman, the director of Oceanroutes 
(Australia) Pty Ltd at the time of the Applicant's 
appointment, has provided a statement sworn before a 
Notary Public, Santa Clara County, California that:— 

It was a condition of Mr Thorp's employment as 
Manager that at the end of his six months' probation 
his position would be reviewed. I did not mention 
what specific remuneration he could expect to 
receive after the review. My view was that any 
change in his remuneration would be dependent on 
his performance as Manager. However if his per- 
formance as Manager has been deemed satisfactory 
he could have expected an increase in salary. I have 
never discussed with Mr Thorp making part of his 
remuneration a percentage of Oceanroutes profits. 

(Exhibit C) 
It is Mr Thorp's submission that he accepted the 

position of Manager and requested a minimal salary 
increase on the rate at which he was being paid as a 
meteorologist. This arrangement was struck in the 
knowledge that "things were not going well for the 
company", that the salary was for a probationary period 
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of six months, and that he considered it fair that he 
should prove himself in the position. In discussion with 
the Operations Manager, the second in charge, Mr Thorp 
was informed of his predecessor's salary package and 
that this included a profit-sharing arrangement. 

When the Applicant visited the United States of 
America in June 1985 Mr Snideman, the director who 
had appointed him, had retired and Mr Heale had taken 
over. In a discussion with the new director Mr Thorp 
contends that he was asked whether he wanted a salary 
increase next month, i.e. July 1985, the expiry of the 
probationary period of his appointment, or whether he 
would "take part in profits in the company". Mr Thorp 
claims that he responded in terms that he "would be 
happy to share in the profits" (transcript, page 39). That 
was the extent of the conversation. It is Mr Thorp's firm 
belief that he left that meeting with an agreement to 
continue to be remunerated at the rate of $28 000 per 
annum and that at the end of the calendar year (which 
was also the Company's financial year) he would receive 
a share of the profits of Oceanroutes (Australia) Pty Ltd. 
Mr Thorp acknowledges that at the time the company 
was continuing to register losses and that the prospects of 
concluding the financial year in profit were unknown. 

The claim which Mr Thorp now pursues is based on 
the payment of salary at the rate of $36 000 per annum 
for the period from 17 July 1985 to 7 March 1986, 
together with a 10 per cent loading in lieu of super- 
annuation plus interest at the rate of 13.25 per cent per 
annum from 12 November 1985, the midpoint of the 
period of the claim. This claim has been reformulated 
from the contractual arrangement which Mr Thorp 
argues existed from July 1985 on the premise that he does 
not have any information on the profit registered by the 
Respondent Company for its 1985 financial year, 
although he is aware that there was a profit and because 
he considers that it is reasonable that a "full Manager's 
salary", at the time in question, would have been of the 
order of $36 000 per annum. This amount was deter- 
mined having regard for the fact that at the time his 
services as Manager ceased, the second in charge was in 
receipt of a salary at the rate of $33 700 per annum plus 
10 per cent superannuation and an expense allowance. 

For the respondent's part, the agreement for profit 
sharing claimed by Mr Thorp is denied. It is submitted 
that no discussion took place at all between Mr Heale 
and Mr Thorp in June 1985 in America on the latter's 
position as Manager, or on the salary package. This is 
deposed to by Mr Heale in a sworn statement tendered as 
Exhibit C. Mr Heale states:— 

In June 1985 Mr Thorp visited the United States 
of America. At no time during that visit did we 
discuss his remuneration. On no occasion did I 
suggest or discuss with Mr Thorp, either during his 
June visit or at any other time, that his remuneration 
should include a percentage of Oceanroute's 
profits. It is against company policy to offer a 
percentage of profits as part of the remuneration to 
its employees. Only two people in the entire world- 
wide operation of Oceanroutes have or had this type 
of arrangement. They are a current employee in our 
Singapore office and Tony Tate, the previous 
Manager of Oceanroutes in Perth. In these cases, 
exceptional circumstances justify the percentage of 
profits remuneration. 

In a letter dated 13 November 1985 to Mr Thorp, Mr 
Heale stated that "we also have to discuss your salary 
increase for next year" (Exhibit J). An apology was 
subsequently received by Mr Thorp from Mr Heale for 
the delay in attending to this matter before Christmas 
1985 (Exhibit 2). In the sworn statement tendered by the 
Respondent Mr Heale states that:— 

In January 1986 I requested Mr Thorp's file in 
order to conduct his review. I then discovered that 
his review had actually been due in July 1985.1 sent 
a message apologising to him for the delay and 
asking him if the review could be conducted in my 
forthcoming visit to Australia in January-February 
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1986. At no time between July 1985 and January 
1986 had Mr Thorp requested me to conduct the 
review of him. 

(Exhibit C) 
At Mr Thorp's request Mr Heale provided the Appli- 

cant with a letter dated 8 February 1986 in which he 
registered the fact of Mr Thorp's resignation and 
expressed dissatisfaction at the way in which the 
Applicant had handled staff matters. In that letter Mr 
Heale noted that it had been his intention to remove 
responsibility for the management of the Melbourne 
office from Mr Thorp and "to offer a token increase in 
salary" (Exhibit H). Mr Thorp continued in employment 
with the Respondent Company on a salary of $28 000 per 
annum until the expiry of his period of notice on 7 March 
1986. 

The Respondent Company acknowledges that it is 
regrettable that it did not comply with its obligation to 
review Mr Thorp after six months' service in the position 
of Manager, but adds that whilst this is so, the "pre- 
conditioning factor" to any increase in remuneration, 
that is a satisfactory review did not occur. When Mr 
Heale was to undertake the review, there were some 
misgivings about Mr Thorp's performance as Manager. 
It is admitted that these would not have been sufficient to 
lead to Mr Thorp's dismissal but his performance would 
have counted against him to the extent that the salary 
increase would have been minimal. The Respondent 
Company submitted that there was no reason to think 
that Mr Heale's assessment of Mr Thorp would have 
been any different in July 1985 from the way it was in 
February 1986. Finally it was suggested that the 
Respondent Company has the luxury of being able to 
argue in the alternative on the facts of Mr Thorp's 
submission. On the premise that discussions did take 
place between the Applicant and Mr Heale in California 
in June 1985 nothing was settled which would give rise to 
a binding contractual entitlement. 

In the course of submissions the parties have used the 
terms "review", "salary review" and "salary increase" 
to describe deliberations associated with Mr Thorp's 
position in Oceanroutes (Australia) Pty Ltd. The Appli- 
cant's letter of appointment dated 21 January 1985 does 
not refer to any of these terms, however it is clear that an 
appointment subject to a probationary period of six 
months implies a review by the Respondent at the expiry 
of that term. That review was obligatory in terms of the 
appointment. It was understood by the Applicant to 
involve an assessment of his performance as Manager 
and from that would follow a re-negotiation of his 
"compensation package". This understanding is 
consistent with the belief expressed by Mr Snideman in 
the sworn statement that it was a condition of Mr 
Thorp's employment that at the end of the six months 
probation his position would be reviewed and any change 
in remuneration would be dependent on his performance 
(Exhibit D). The contract which the Company had 
entered into required it to establish a position with 
respect to the continuing employment of Mr Thorp as 
Manager at the expiry of the probationary period. It was 
not Mr Thorp's prerogative to request nor in any way to 
initiate that review. The reference to "review" in this 
contract was more fundamental than a re-assessment of 
the level of salary to be paid to Mr Thorp; it was in the 
first instance the exercise of the right the Company had 
reserved for itself to either cancel or confirm Mr Thorp's 
appointment or possibly even to extend it for a further 
probationary period. 

When Mr Heale was preparing to conduct a review in 
January 1986 an exercise he foreshadowed in a letter to 
Mr Thorp in November 1985, he spoke in terms of deter- 
mining an "increase in salary" to apply for 1986. This 
task was subsequently referred to as a "review" or 
"salary review" in submissions. It was initiated by Mr 
Heale independent of any consideration that the 
obligation that the Respondent Company had given to 
Mr Thorp when he was appointed for the probationary 
period. The salary review to be effective from January 
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and which Mr Heale had wished to have completed 
before Christmas 1985 was the application of a policy 
under which salaries within the Company were reviewed 
on an annual basis. 

On the facts argued by the Respondent Company I do 
not consider it acceptable that the annual review of Mr 
Thorp's salary which was to have operated from January 
1986 can be substituted for the assessment that should 
have been undertaken in July 1985.1 reject the argument 
that leads to the conclusion that there is no reason to 
think that Mr Heale's attitude that Mr Thorp only 
warranted a token increase would have been any 
different if indeed the review had been conducted in July 
1985. 

In addition to references by the parties to "reviews", 
"salary reviews" and "salary increases" mention was 
also made of the payment of bonuses by the Company. 
These were granted annually by management with 
payment being discretionary and dependent on the 
Company's profitability. Although on Mr Thorp's 
account of the discussion that he alleges took place with 
Mr Heale in California in June 1985, mention was made 
of sharing in the Company's profits, it was common 
ground that the bonus did not impact upon the issue of 
remuneration by way of salary and can be disregarded 
for the purposes of determining this element of the claim. 

Section 29 (b) (ii) of the Act relates to claims for 
contractual entitlements. Mr Thorp's claim which is 
based on the "full salary of a Manager" that is estimated 
to be $36 (XX) per annum does not directly relate to the 
benefit of the contract he seeks to enforce. In the first 
instance it is necessary to determine the terms of the 
contract which applied from 17 July 1985 to 7 March 
1986. In this context the salary increase or salary review 
initiated by the Respondent Company in November 1985 
and considered again in January and February 1986, but 
which was never applied, is irrelevant. It is not an 
entitlement to which the Applicant has a claim. 

On Mr Thorp's account of events he negotiated an 
agreement in June 1985 to apply from the following 
month under which he continued to be remunerated at 
the rate of $28 000 per annum together with the prospect 
of a share in the Company's profits. The details of this 
latter provision were unspecified as to the basis of 
calculation. Against this I am forced to consider what 
arrangement was established in July 1985 in the absence 
of any discussion at the expiry of the Applicant's period 
of probationary appointment. On this scenario an 
arrangement is to be inferred from the conduct of the 
parties at the time but without the terms of remuneration 
being fixed. 

From the evidence presented I am unable to conclude 
on the balance of probability that in June 1985 Mr Thorp 
concluded a specific agreement with Mr Heale on the 
terms of employment which would have prospective 
application from July 1985. However it is clear that a 
contract of employment was established between the 
Applicant and the Respondent Company on the expiry of 
the probationary period of employment. It is immaterial 
that nothing was expressly agreed for payment can be 
established on a quantum meriut basis i.e. what is 
reasonable in the circumstances [Way v. Latilla (1937) 3 
All ER 759]. I do not consider that this was satisfied by 
payment of salary at the rate of $28 (XX) per annum to the 
Applicant, the Manager of the enterprise, when the 
second-in-charge received a basic salary of $33 700 per 
annum. Nor do I consider that $28 000 per annum is the 
appropriate rate merely because that level of remunera- 
tion applied when the terms of the probationary period 
of Mr Thorp's appointment were negotiated. However, I 
do not accept that provision should be made in the 
determination of a level of remuneration which is 
reasonable in the circumstances for superannuation and 
interest on the claim. No evidence was presented on the 
Respondent Company's retirement benefits scheme as to 
vesting and portability provisions. Indeed such a benefit 
is directly related to an employees continuing service with 
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an employer and this element is absent in the circum- 
stances of this case. The Act does not provide for an 
order for interest calculated on an amount under the 
benefit of a contract. 

On the basis of determining a level of remuneration for 
the contract of employment which operated from 17 July 
1985 until Mr Thorp's resignation on 7 March 1986 I 
have concluded that payment at the rate of $35 000 per 
annum is reasonable in the circumstances. On this basis 
an order will issue for the payment to the Applicant of 
$4 481.95. All other claims, including that for rein- 
statement are dismissed for the reasons set out herein. 

Appearances: 
The Applicant appeared on his own behalf. 
Mr M. Greenland (of Counsel) on behalf of the 

Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b). 

Douglas Henry Albert Thorp 
and 

Oceanroutes (Australia) Pty Ltd. 
No. 1349 of 1986. 

Manager Weather Forecasting 

COMMISSIONER W.S. COLEMAN. 
21st day of October 1987. 

Order. 
HAVING heard the Applicant on his own behalf and Mr 
M. Greenland (of Counsel) on behalf of the Respondent, 
the Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Respondent herein pay to Mr Douglas 
Henry Albert Thorp the sum of $4 827.15 within 14 
days of the date hereof. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. 

Mark Yeoward 
and 

Kufpec Australia Pty Ltd. 
No. 372 of 1987. 

Assistant Accountant Oil and Gas 
Industry 

COMMISSIONER S.A. KENNEDY. 
2nd day of October 1987. 

Claim for unfair dismissal — respondent claimed appli- 
cant resigned — Commission found constructive 
dismissal — claim not sustained — application 
dismissed. 

Reasons for Decision. 
THE COMMISSIONER: By way of this application 
filed on 7 April 1987 Mr Mark Yeoward claims that he 
was unfairly dismissed from his employment by Kufpec 
Australia Pty Ltd. He sought an order that the 
Respondent reinstate him in his position or pay damages 
and any other such orders as the Commission sees fit. In 
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the grounds filed with the application, the Applicant 
claims that he was not given any or sufficient reason for 
the dismissal. 

The Respondent, by way of an answer filed on 30 April 
1986 denies the claim. The particulars of the schedule 
attached to the Respondent's answer may be briefly 
summarised as follows: that the applicant's employment 
by the Respondent was ended by way of resignation with 
effect from 1 April 1986; that there was no unfairness; 
that the applicant had, prior to the end of his contract of 
employment, been made aware that he was not per- 
forming adequately under that contract and was 
counselled on this and his lack of motivation; that as a 
consequence of the termination of the contract of 
employment the applicant received a total nett payment 
of $2 763.81; and that neither an order for reinstatement 
nor an order for "damages" is appropriate "given his 
own attitude to the job and the lapse of time since the 
date of his resignation". 

This matter originally came before the Commission as 
constituted by way of a conference convened pursuant to 
section 32 of the Act. At that conference it was made 
explicit by the Respondent that it was claiming that no 
dismissal had been effected and thereby the Commission 
had no jurisdiction pursuant to section 29 (b) (i) of the 
Act; or, in the alternative, if it was found that the 
Applicant had been dismissed then such dismissal was 
not unfair. 

The first question to be decided then is whether, in 
fact, the Applicant was dismissed by the Respondent. 

The parties are agreed that Mr Yeoward commenced 
his employment by Kufpec Australia Pty Ltd on 20 
September 1982; that that contract of employment ended 
as a result of events on 31 March 1986; and that, 
immediately prior to the end of that contract of employ- 
ment, the applicant was employed in the position of 
assistant accountant on a salary of $23 480 per annum. 
The events of 31 March 1986 are in issue between the 
parties and it is the consideration of evidence as to these 
events which is the crux of the question as to whether the 
Applicant was dismissed. It centres on the evidence of Mr 
Yeoward and Mr Brian Barker for the Respondent. 

The evidence in chief of Mr Yeoward on this point may 
be summarised as follows: that immediately on return 
from paid leave on 31 March 1986 he was directed by the 
then accountant to attend a meeting with him and Mr 
Barker, the Respondent's financial and administration 
manager, in the latter's office where he was confronted 
by a file approximately one centimetre thick and a list 
which, he was told, detailed instances of unsatisfactory 
work; that Mr Barker requested that he submit his resig- 
nation; that he Mr Yeoward requested that he continue 
in his employment but that this was rejected and he was 
presented with a letter of resignation; that he objected in 
somewhat heated terms but, in the event, signed the letter 
which stated that he resigned effective from 1 April 1986 
because he "had no choice". 

Mr Barker's evidence as to events at the meeting of 31 
March 1986 is significantly different. According to him it 
commenced with his specific drawing of Mr Yeoward's 
attention to a file which contained details as to allegedly 
unsatisfactory performance by the Applicant; that the 
Applicant then acknowledge that he had a motivational 
problem and that Mr Barker's assertion that Mr 
Yeoward would be "better off elsewhere" was expressly 
acknowledged; that at all times the tenor of the meeting 
was "amicable"; and that approximately 30 minutes 
after the meeting Mr Yeoward's written resignation was 
accepted by him. Mr Barker's further evidence is that 
had Mr Yeoward specifically acknowledged his short- 
comings at the meeting of 31 March 1986 and given a 
commitment to improve his performance he would, in 
accordance with policy, have received a written warning 
as to the continuance of his employment in the light of 
his performance. 

Having carefully considered the evidence of both 
witnesses as to the meeting of 31 March 1986 and subse- 
quent events so far as differences exist I have concluded 

that, where there are differences, the evidence of Mr 
Barker is to be preferred. However, that is not to say I am 
convinced that the termination of the contract of 
employment was by way of resignation and not by way of 
dismissal. Indeed I have had particular regard for Mr 
Barker's evidence in concluding that, on the balance of 
probabilities, the ending of the contract of employment 
between the parties was by way of a constructive 
dismissal. 

It was Mr Barker's evidence that at the meeting of 31 
March 1986 between the parties it was the Respondent's 
position that continuation of the contract was possible, 
but dependent on the attitude of the Applicant. But it is 
clear from the evidence that this was not made explicit to 
the Applicant. Given this and the fact that the Applicant 
had just returned from a period of paid leave, it is open 
to conclude that Mr Yeoward was not privy to this 
thinking and reasonably surmised that there were only 
two options: to resign or be dismissed. It is probably trite 
to state that it is highly likely that an individual faced 
with such a choice will take the first option. I have 
concluded that Mr Yeoward was no exception. Having 
regard for all the circumstances I find that the Applicant 
was effectively dismissed from his contract of employ- 
ment with the Respondent. The Commission thereby has 
the power pursuant to section 29 (b) (i) of the Act to hear 
and determine his claim. 

On termination of his contract of employment Mr 
Yeoward was paid a nett sum of $2 763.81 made up of 
two weeks' wages in lieu of notice; payment for unused 
annual leave; and payment of a leave loading on his fully 
accrued leave. It was a condition of the Applicant's 
employment that he join the Respondent's superannua- 
tion scheme. After his dismissal Mr Yeoward received a 
nett payment of $3 300.76 from Kufpec Australia Pty 
Ltd on behalf of IEDC Australia Pty Ltd Retirement 
Fund — that sum being comprised of his own 
superannuation contributions ($3 420.63 gross) and 
interest ($124.98 gross). 

Mr Yeoward seeks an order from the Commission that 
the Respondent pay him the sum of $16 815 in compen- 
sation. This figure and the specifics as to its composition 
were put before the Commission during the proceedings. 
It is comprised of a sum of $1 956 being equivalent to 
wages for the period of unemployment following the 
dismissal (six weeks) after taking account of the payment 
of two weeks' wages in lieu of notice; a sum of $7 009 
being equivalent to a redundancy payout as per the 
formula apparently adopted by the Respondent when it 
retrenched some employees approximately four months 
after Mr Yeoward's dismissal; and a sum of $7 850 being 
made up the employer's contributions on behalf of Mr 
Yeoward to the company's superannuation scheme plus 
a compounded interest payment based on an average 
fund annual interest factor of 19 per cent. It was made 
explicit during the proceedings that Mr Yeoward was not 
seeking an order that the Respondent re-employ him. 

The Respondent company is in the business of oil 
exploration. During the major part of the Applicant's 
employment by it the Respondent was operating by way 
of "farm-in" agreements whereby co-venturers contri- 
buted at regular intervals a proportion of the costs 
associated with the exploration processes. The associated 
accounting involved was the basic function of the finance 
section in the Perth office of the Respondent company 
where Mr Yeoward was employed. Immediately prior to 
his dismissal Mr Yeoward, as assistant accountant, 
reported to the accountant who was directly responsible 
to the finance and administration manager, Mr Brian 
Barker. 

Mr Yeoward's case that he was unfairly dismissed is 
largely based on what he claims was insufficient or no 
warning that his employment was in jeopardy and the 
circumstances of the dismissal. He gave evidence that he 
was subject to regular reviews by his supervisors 
throughout his employment contract and that his per- 
formance could be described as average; that he received 
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significant increases in his remuneration at various stages 
during the three years and seven months of his employ- 
ment by the Respondent; and that only eight months 
prior to his dismissal he was promoted to the position of 
assistant accountant with another very significant 
increase in his annual salary. At the time he commenced 
his employment with the Respondent in September 1982 
Mr Yeoward's salary was $14 000 gross per annum. 
When it ended he was being paid at the rate of $23 480 
gross per annum. 

Largely by way of submissions the Applicant 
suggested reasons for the termination of his contract of 
employment were firstly, a downturn in the economic 
circumstances of the company from approximately mid 
1985 which resulted in the reduction in the workforce in 
the Respondent's London office, difficulties in getting 
some co-venturers to meet their commitments and the 
retrenchment of a number of other employees in the 
Perth operation approximately four months after his 
dismissal and secondly, umbrage taken by Mr Barker at 
the Applicant broaching the subject of changes to com- 
puterisation in the financial area directly with the 
Managing Director. As to the last Mr Yeoward's own 
evidence as to his relations with Mr Barker subsequent to 
the event do not support this claim and I have concluded 
the allegation has no substance. The Applicant's claim 
regarding the economic circumstances of the company 
was contradicted by Mr Barker's evidence and, having 
carefully considered all before me on this issue, I have 
concluded that Mr Barker's evidence is to be preferred. It 
follows that I do not consider that the dismissal of Mr 
Yeoward was a retrenchment in disguise; or a 
contrivance to mitigate a broader economic problem. 

Mr Barker's evidence is that the increases in the 
Applicant's salary over the term of his contract of 
employment represented only particular circumstances 
within the Respondent's business at various times and 
nothing more; that the Applicant was expressly made 
aware of various shortcomings in his performance as a 
result of the annual reviews conducted by the 
Respondent; that, apart from these, the Applicant had 
been confronted on three or four other occasions about 
specific problems with his work; that the Respondent 
had good cause to consider that, while Mr Yeoward was 
technically competent, he was not sufficiently interested 
in the type of work his position entailed; that the 
Applicant had made this known to the Respondent 
which had then endeavoured to resolve this problem by 
expanding his role, but to no avail; and that his per- 
formance immediately prior to his departure had caused 
significant problems in the Respondent's financial 
reporting. 

Having considered all before as to the salary increases 
and the reasons for them I have concluded that they 
cannot be construed as any endorsement of the 
Applicant's performance as better than average. Indeed 
while Mr Yeoward did have a rise in his salary from 
$14 000 gross per annum to $18 500 gross per annum in 
less than two years of employment, it is evident that the 
principal reason for this increase was an evaluation by 
the Respondent of its salary structure in terms of what 
prevailed elsewhere in the industry, an evaluation which 
was not specific to his performance. Nor am I satisfied 
that Mr Yeoward's promotion in mid 1985 to the 
position of assistant accountant can simply be construed 
as confirmation of superior performance. Having con- 
sidered all before me on this question and, in particular 
Mr Barker's evidence and the terms of the internal 
memorandum recommending his appointment to the 
position (Exhibit C), I have concluded that this promo- 
tion was the result of a restructuring and expansion of the 
Respondent's operation and an attempt to raise Mr 
Yeoward's level of job satisfaction. 

In my view the evidence as to the reviews of the 
Applicant's performance which were conducted by the 
Respondent is sufficient to establish that the Respondent 
drew to the attention of Mr Yeoward what it saw as 
deficiencies in his performance. It may be that Mr 

Yeoward did not have due regard for the Respondent's 
conclusions. I note that Mr Barker's evidence that he 
considered Mr Yeoward lacked interest in his work was 
to some degree supported by Mr Yeoward's own 
evidence. 

After consideration of all the evidence I have con- 
cluded that the Applicant was, or should have been 
aware of, the Respondent's criticisms of his work 
throughout the contract of employment; that there was 
little change in Mr Yeoward's work as a result and that 
Mr Barker's evidence as to the difficulties resulting from 
the Applicant's work immediately prior to his taking of 
paid leave should be accepted. 

Finally it remains to consider the method of termina- 
tion. In my view the Applicant has not, in the light of the 
foregoing, established that the method of his dismissal 
breached accepted standards of industrial "fair play". It 
follows that, having regard for all the circumstances of 
Mr Mark Yeoward's dismissal by Kufpec Australia Pty 
Ltd in March 19861 find no reason why the Commission 
should intervene. 

Two further issues require comment. 
The Applicant's claim was filed 12 months after the 

event. It is a well established principle in this jurisdiction 
that the primary relief in the event of a finding of unfair 
dismissal is an order for re-employment. It was 
submitted on behalf of the Applicant that the delay in 
filing this claim was due to his ignorance of his right to so 
do. However, the evidence is that he became aware of 
this right before the end of 1986. There is no good and 
sufficient reason before me as to why he did not exercise 
that right until 7 April 1987. While this fact has played no 
part in my consideration of this application I observe 
that while the legislature has seen fit to confer the right 
on an employee to file a claim of unfair dismissal, a right 
unfettered by any temporal constraint, it is my view that 
the Commission has, pursuant to section 26 of the Act, a 
duty to take account of the facts of the exercise of such a 
right when the circumstances warrant it. 

The other issue is the question of the Applicant's claim 
for a further superannuation payment by the 
Respondent. It is clear from the evidence that the 
substance of this claim was communicated to the 
Respondent by way of a letter from the Applicant to it in 
January 1987 seeking some $15 000 in compensation for 
his dismissal; which claim was rejected by the 
Respondent. The presentation of this claim during the 
proceedings was initially raised as a component of the 
compensation sought. Subsequently, however, it was 
framed in the context of a claim for a contractual entitle- 
ment pursuant to section 29 (b) (ii) of the Act. 

During the proceedings Mr Dixon for the Respondent 
undertook to make relevant documents available to the 
other side and the parties agreed that any further sub- 
missions on the issue, if any, would be put in writing to 
the Commission. The Commission was subsequently 
advised by the Respondent that such documentation had 
been so supplied and it was awaiting a copy of the 
Applicant's written submissions, if any, before making 
the decision as to whether to reply. No further sub- 
missions have been received by the Commission. 

Having regard for the foregoing, the circumstances in 
which this claim was raised and the provisions of section 
26 I have concluded that these reasons and the order 
dismissing Mr Mark Yeoward's claim of unfair dismissal 
should issue without further delay. I make explicit that I 
have made no finding as to any contractual entitlements 
arising as a result of his contract of employment between 
the Applicant and the Respondent and that section 29 (b) 
(ii) of the Act is available to the Applicant if he so 
chooses. 

Appearances: 
Mr D.A. Dawes (of Counsel) appeared for the 

Applicant. 
Mr H.J. Dixon (of Counsel) appeared for the 

Respondent. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 (b) — unfair dismissal claim. 

Mark Yeoward 
and 

Kufpec Australia Pty Ltd. 
No. 372 of 1987. 

Assistant Accountant Oil and Gas 
Industry 

COMMISSIONER S.A. KENNEDY. 
2nd day of October 1987. 

Order. 
HAVING heard Mr D.A. Dawes (of Counsel) on behalf 
of the applicant and Mr H.J. Dixon (of Counsel) on 
behalf of the respondent, the Commission, pursuant to 
the powers conferred on it under the Industrial Relations 
Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

SECTION 32 — 
Matters dealt with — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 32. 

Instant Scaffold 
and 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch. 

No. 1223 of 1987. 

Scaffolders Scaffolding 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 

Order. 
HAVING heard Mr Steve Smith on behalf of the appli- 
cant and Mr Matt Keogh on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the Order issued on the 12th day of October 
1987 in respect to application No. 1223 of 1987 shall 
be cancelled. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29. 

West Australian Government Railways Commission, 
and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others. 

No. 1062 of 1986. 

Safe Working 
Technicians 

Government 
Railways 

COMMISSIONER O.K. SALMON. 
7th day of September 1987. 

Rosters — stand-by agreement — safe working techni- 
cians called out — outside ordinary working hours 
— Unions withdrawal from existing agreement — 
burden of proof on Unions — evidence not 
sufficient to make Unions case — order to sub- 
stantially preserve existing agreement to be made. 

Reasons for Decision. 
THE COMMISSIONER: For some time now a dispute 
has existed between Westrail, the Electrical Trades 
Union (ETU) and the Railway Employees Union (ARU) 
concerning a stand-by roster system in connection with 
calling out employees for emergency work outside 
ordinary working hours. Indeed, the issue was raised 
before Johnson C. in 1984. The stumbling point appears 
to be Westrail's desire to reduce the level of technicians 
employed, for efficiency purposes. However, all 
attempts to achieve a mutually satisfactory settlement 
have been unavailing and Westrail has been moved to 
make application to have the matter settled pursuant to 
section 29 of the Industrial Relations Act. 

Although at first Westrail sought an order that would 
require employees "to cease industrial action and not 
impede introduction of the changes proposed", the relief 
now sought is in the following terms: 

(1) That the Commission make a declaration to 
the existence of an agreement between Westrail and 
the respondent Unions parties to the Railway 
Employees Union Award No. 18 of 1969, for safe 
working technicians employed by Westrail to be 
rostered on stand-by on a cyclical basis, to respond 
to call-outs and to attend to intermittent faults 
affecting the operation of Westrail's signalling and 
safe work apparatus; and 

(2) consequent upon that declaration issue an 
order setting out the terms and conditions of that 
agreement including any such amendments as the 
Commission deems appropriate, binding on the 
parties and that such agreement continue in force 
until such time as the parties agree to its amendment 
or a cancellation or the agreement is further 
amended by a further order by the Commission. 

The Unions agree that I am able to declare that the 
agreement exists. Nevertheless, they are firmly opposed 
to its continuation and they insist that they are perfectly 
at liberty to retire from it. The Unions and their members 
accept that there is a necessity for employees to be 
available to perform call-outs when required; they 
contend, however, that the roster arrangement is not 
necessary. Moreover, in terms of employee convenience, 
measured largely by reference to domestic and family 
considerations, they say, it would be a fairer arrange- 
ment if no roster operated and each employee attended 
to a call-out whenever called upon to do so. The 
employees say, that being rostered for a specified period 
in a cycle means a very high probability of domestic and 
family disturbances over the whole or the greater part of 
the rostered period; whereas, if no roster applies each 
employee is more likely to attend call-outs on more 
evenly distributed occasions. 
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It is probably the case that the employees are correct in 
their assessment of more even call-out distribution. 
Furthermore, they claim that in the time that has elapsed 
since they withdrew from the agreement, Westrail has 
not been disadvantaged by having emergencies 
unattended. But in addition to these factors the Unions 
claim that Westrail's figures for call-outs 1983/1986 and 
staff reductions combine to increase the demands that 
will be made on employees in terms of the number of call- 
outs they would have to attend. Employees are also 
required to work ordinary over-time which, the Unions 
say, is likely to increase because of reduced numbers of 
employees thus unfairly compounding the problems that 
will be imposed by greater call-out demand and raising 
issues of employee safety. In the Unions' submissions all 
of these factors make a powerful case for rejecting 
Westrail's claim for an order along the lines proposed. 

There is nothing unusual about a call-out roster system 
operating where the circumstances of an industry, or part 
of it, require employees to be available each and every 
day outside ordinary working hours to maintain the 
safety of the plant or system, or to protect the public 
interest when faults or break-downs occur. I must say 
that I have looked upon such arrangements as being part 
of the ordinary requirements of government sector 
industries. For this reason I expressed my surprise during 
the early part of these proceedings when I was made 
aware that no such provisions existed in the Railway 
Employees' Award. However, there is no doubt about 
the existence of a call-out roster agreement having appli- 
cation to Westrail safe working technicians and also that 
it has been in existence for a number of years. Of course 
this agreement is a very large part of the equity and sub- 
stantial merit of Westrail's case and if there is one word 
that conveniently states the justification for Westrail's 
expectation that the agreement will continue in force, or 
that its terms be made the conditions of an order, that 
word is "certainty". It is in Westrail's interests that at 
least one safe working technician be rostered for a 
specified period and, therefore, reasonably certain to be 
available during that period to deal with any emergency 
that may arise. I think it also goes without saying that 
these emergencies sometimes involve the public interest 
and this is another factor for me to take into account 
when considering Westrail's claims. 

The Unions also claim that the burden lies on Westrail 
to show why the terms of the agreement should now be 
expressed in the form of an order; indeed, that the agree- 
ment be continued in any form at all, and that the burden 
has not been discharged. In Amalgamated Shipwrights 
Union of Western Australia and Others v. Robe River 
Iron Ore Associates [(67 WAIG 850), upheld by the Full 
Bench in Nos. 406 and 506 of 1987] I considered the 
burden of proof in the context of a case in which the 
company withdrew from a long standing agreement. I 
found at page 851: 

What is in contention is the restoration of an 
agreement concerning important conditions of 
employment developed over a number of years and 
then terminated by the respondent. Notwith- 
standing that as a general proposition, one quite 
apart from the provision of section 41 (7) of the Act, 
a party to an agreement may retire therefrom, 
where, by reason of the conduct of its parties, the 
particular context surrounding its development and 
the period of its operation, the agreement raises 
valid expectations that it will continue in force and 
that it is open to future development with respect to 
the benefits it confers, the party whose action brings 
the agreement to its end should carry the burden of 
showing that the action is fair and reasonable in all 
of the circumstances, if the action is challenged. If 
that burden is not discharged there is ground for the 
Commission's order restoring the conditions of the 
agreement after an application has been made for 
that purpose. Thus the terms of any unregistered 
Industrial agreement may eventually become the 
terms of an order of the Commission enforceable 
under the Act. The point I make in all of this, is that 

the weight of the burden referred to is added to 
considerably by reason of the retiring party's 
knowledge of the general policy of the Commission 
on wage restraint: a policy which for its efficacy and 
lasting success depends upon evenhandedness and a 
cautious approach by the Commission to 
strenuously contested issue involving important 
conditions of employment. It follows, in my 
opinion, as a matter of common sense as well as 
Industrial fairness, that the obvious standard of test 
for the Commission to apply in connection with an 
application made in the circumstances I have 
described is the test contained in the de facto wage 
fixing principle. That is to say, a condition of 
employment can be worsened or cancelled only if 
either measure is shown to be necessary and on 
balance to the advantage of the employees 
immediately concerned. 

Applying this reasoning to the present case, the Unions 
appear to carry the burden, but the issues are not as 
simple as may be first suggested. As I have already said, 
an important part of the Unions' case relates to overtime 
demands that will be made on employees due to reduced 
staff levels; and the Unions say that it is Westrail's 
actions that have worsened a condition of employment, 
thus causing their retirement from the agreement. In 
these circumstances it is possible that the wage fixing 
principles are a consideration and if so the burden shifts 
to Westrail. Moreover, quite apart from any arguments 
about necessity, Westrail would have to show that a 
requirement to attend more call-outs during rostered 
standby periods is, on balance, to the advantage of the 
employees. 

It had occurred to me that the issue turned upon 
whether, on the balance of probability, the Unions' fears 
about greater overtime demands being made on 
employees are real. But having considered the nature and 
purpose of a stand-by roster, I come to the conclusion 
that a demand that each employee attends more call-outs 
during his rostered stand-by period does not amount to a 
worsening of employment conditions. A rostered stand- 
by period is by its nature a limiting condition; in effect it 
says that it is unreasonable that an employee make 
himself available for call-outs beyond a rostered period 
in any cycle. The obverse of this fact is that an employee 
would be available for call during the whole of the 
rostered period; and, of course, consideration for that 
was included in the agreement. Obviously, it could not 
have been said when the agreement was made that the 
arrangement would became unfair and unreasonable 
merely because an employee was required to attend call- 
outs on each day during his rostered standby period. 
Therefore, the same requirement can hardly be said to be 
unfair and unreasonable today. If that could be said it 
would imply that a second limiting condition was always 
a feature of the agreement; as though at some point 
during the rostered stand-by period it was open to an 
employee to say "because of the number of call-outs 
already attended to by myself I am not available for calls 
during the remainder of my rostered stand-by period", 
such a proposition is not sustainable. 

In the light of the foregoing analysis, I find that the 
Unions carry the burden of proof in this case. I must also 
say that I do not find the testimony for the Unions strong 
enough to make their case. The testimony does not show 
that domestic and family difficulties occasioned by the 
operation of a call-out roster system today are, or are 
likely to be, greater than they were reasonably expected 
to be within the limits of the agreement when first made. 
Furthermore, except for the issue that I will deal with 
shortly, I do not think the question of reasonable 
overtime is really an issue either. All that has been 
changed since the agreement was made is that the length 
of a working week has been reduced. I do not speculate 
on the possible implications of this change, there being 
no submissions or evidence presented on the subject. 
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With respect to the Unions' point concerning possible 
dangers confronting employees because of requirements 
in connection with an increase in the amount of ordinary 
overtime worked, I accept that it is possible that a 
dangerous situation may arise. However, it goes without 
saying that nothing in the agreement can over-ride an 
employee's legal right to refuse to comply with an 
unlawful and unreasonable command. Accordingly, I do 
not think that the Union's argument on this particular 
point is strong enough to cause me to dismiss Westrail's 
claim. 

In my opinion, I should conclude that this case with an 
order setting out the terms and conditions of a stand-by 
roster system along the lines of the agreement developed 
by the parties over the years, in question. However, 
having stated my reasons for decision, it may be that the 
parties would prefer to confer and draw up the terms of 
an order themselves. I would prefer that the parties do 
this, thus leaving me to formalise what they decide upon. 
If they are unable to reach agreement on the form of an 
order, I ask the applicant to advise me accordingly and I 
will issue minutes on a date to be fixed. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 29 — standby roster. 

West Australian Government Railways Commission 
and 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and Others. 

No. 1062 of 1986. 

THE RAILWAYS EMPLOYEES AWARD 
No. 18 of 1969. 

Safe Working Government 
Technicians Railways 

COMMISSIONER O.K. SALMON. 
8th day of October 1987. 

Order. 
HAVING heard Mr R. Horton on behalf of the applicant 
and Mr L. Benfell on behalf of the Electrical Trades 
Union and the Australian Railways Union, the Commis- 
sion, pursuant to the powers conferred under the 
Industrial Relations Act 1979 hereby orders — 

(1) That the employees mentioned in this order 
are persons employed by the Western Australian 
Government Railways Commission as Safe 
Working Technicians under the terms and 
conditions of the Railway Employees Award No. 18 
of 1969. 

(2) That employees in Groups A and B specified 
in (5) hereof shall be rostered for stand-by for 
overtime work on call outside of their ordinary 
hours of duty on week-days, on weekends and on 
public holidays. 

(3) That employees in Group C specified in (5) 
hereof shall not be rostered for stand-by but shall be 
reasonably available for overtime work on call as 
required. 

(4) That an employee's rostered period for stand- 
by shall be one week and shall be from the com- 
pletion of the normal shift on Thursday until 
commencement of the normal shift on the following 
Thursday. 

(5) That employees shall be paid stand-by 
allowances as follows: 
Group A Kalgoorlie $65.30 per week 
Group B Merredin, Avon, 

Midland, Forrestfield, 
Pinjarra, Armadale, 
Kwinana, Robb Jetty, 
Leighton, Nash Street $39.10 per week 
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Group C Picton, Geraldton, 
Narrogin $15.80 per week 

(6) That in addition to the allowances prescribed 
in (5) hereof employees shall be entitled to receive 
payment for overtime worked as prescribed by the 
award. 

(7) That employees on roster on a public holiday 
shall receive a day in lieu of the public holiday to be 
taken on a mutually agreed day; provided that an 
employee called out on a public holiday while on 
roster shall not be entitled to receive a second day in 
lieu of the public holiday. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

CONFERENCES — 
Matters arising out of — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Honourable Minister for Works 
and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia and Others. 

No. C715 of 1987. 

Various Public Works 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 4th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, further to the order issued on the 12th day 
of October 1987 in respect of Application No. C715 
of 1987 the following unions are hereby added as 
Respondents to the Order. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

Schedule. 
The Australian Builders' Labourers' Federated Union 

of Workers — Western Australian Branch. 
The Operative Painters' and Decorators' Union of 

Australia, West Australian Branch, Union of 
Workers. 

The Plumbers and Gasfitters Employees' Union of 
Australia, West Australian Branch, Industrial 
Union of Workers. 

The Operative Plasterers and Plaster Workers Federa- 
tion of Australia (Industrial Union of Workers) 
Western Australian Branch. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Australasian Society of Engineers, Moulders and 
Foundry Workers Industrial Union of Workers, 

Western Australian Branch 
and 

WA Marine Research Laboratories. 
No. C753 of 1987. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 Nos. 29, 30 and 31 of 1961 and 3 of 1962. 
Tradesmen Fisheries 

SENIOR COMMISSIONER G.G. HALLIWELL. 
11th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 11th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30 and 31 of 1961 and 3 of 1962, as amended, 
employees of the Fisheries Department stationed at 
the WA Marine Research Laboratory shall be paid a 
composite allowance as follows: 

Resident Engineer — $28.60 per week 
Assistant Engineer — $15.00 per week 

This allowance is payable in recognition of the 
level of responsibility and multi-skilling required to 
perform the duties and in lieu of Clause 16.—Special 
Rates and Provisions, Leading Hand Allowance, 
Construction Allowance and Site Allowance. 

The allowance shall be a flat rate per week and 
shall not be paid for all purposes of the Award, but 
will automatically increase on the same basis as all 
other allowances in the Award. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
DBM Contractors Pty Limited. 

No. C459 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Builders Labourers Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
22nd day of September 1987. 

67 W.A.I.G. 

Correcting Order. 
PURSUANT to the Powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That the Order of the Commission in matter of 
Application C459 of 1987 be corrected to read, in whole, 
as follows — 

HAVING heard Mr M. Keogh on behalf of the 
applicant and Mr D. Kleemann on behalf of the 
respondent, the Commission, pursuant to the 
powers conferred on it under the Industrial 
Relations Act 1979 hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979, Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the Craigie 
Swimming Pool Complex Site on Whitfords 
Avenue, Craigie shall be paid a site allowance of 90 
cents per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) and (1) (w). The free 
issue of boots and protective clothing shall be 
supplied pursuant to the terms of reference of the 
Western Australian Dispute Settlement Procedure. 

This Order shall take effect as from the 
commencement of work on site and shall terminate 
on completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
John Holland Construction. 

No. C263 of 1987. 

Construction Workers Building and 
Construction 

COMMISSIONER W.S. COLEMAN. 
3rd day of November 1987. 

Order. 
WHEREAS a conference was held on the 12th day of 
June 1987 pursuant to section 44 of the Industrial 
Relations Act 1979 and the parties indicated that agree- 
ment had been reached on the rate for a site allowance to 
apply for a redevelopment project at the Dianella Plaza 
Shopping Centre, Dianella and that this agreement 
reflected a revision of a two tiered site allowance initially 
proposed; whereas the Commission agreed with the 
parties that it would be more appropriate to consider the 
payment of the site allowance after an inspection of the 
project; whereas the project commenced in June 1987 
and an inspection was undertaken on 30 October; 
whereas the features of the project were pointed out to 
the Commission and that these include — 

— redevelopment to cost $9.5 million; 
— an expansion of floor space of the shopping 

centre complex from 11 000 square metres to 
18 000 square metres; 

— relocation of a public road; 
— extensive relocation of sewerage, drainage and 

gas services; 
— a workforce of 100 tradespersons and 

labourers; 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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— continuing public access to shopping facilities 
during the redevelopment with the tenancy 
occupation of part of Stage 1 of the project by 
Christmas 1987; 

— completion of Stage 1 by January 1988 and 
Stage 2 by October 1988; 

whereas the inspection undertaken by the Commission 
included identification of — 

— the extensive trenching and sandy nature of the 
site area around Stage 1 of the project; 

— the need for demolition work to progress for 
the greater part of the project as existing 
facilities are integrated into the redeveloped 
complex; 

— the particular requirements to handle equip- 
ment and the material on the site and the 
relocation of lay down areas as construction 
progresses; 

— public access through work areas and the 
proximity of work areas to shopping facilities 
during demolition and construction; 

— the continuing presence of the public in the 
redevelopment site when work continues after 
normal hours because of the location of fast 
food outlets, a public library and church within 
or adjacent to the redevelopment area; 

— the particular nature of refurbishing work 
including an overlapping of trades and 
extensive use of jack hammers and stripping the 
concrete promenade areas. 

whereas a conference was reconvened after the 
inspection and the Commission reviewed the agreement 
in the light of the Principles enunciated by the Commis- 
sion in Court Session in matter No. 1195 of 1986; now 
therefore, I, the undersigned, being satisfied the 
agreement conforms with the Principles and pursuant to 
the powers conferred under the Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, as amended, employees who are employed by 
the respondent on the Dianella Plaza Shopping 
Complex Site, Dianella shall be paid a site allowance 
of $1.40 per hour for each hour worked in lieu of 
payments for all special rates. 

This Order shall take effect as from the 
commencement of the project and shall terminate 
on the completion of the project. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Leighton Contractors 
and 

Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch. 

No. C773 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
ELECTRICAL CONTRACTING INDUSTRY 

AWARD No. R22 of 1978. 
Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
30th day of October 1987. 
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Order. 
WHEREAS a conference was held in Perth on the 30th 
day of October 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978; Earthmoving and Construction Award No. 10 
of 1963; Engine Drivers (Building and Steel Con- 
struction) Award No. 20 of 1973 and Electrical 
Contracting Industry Award No. R22 of 1978, as 
amended, employees who are employed by the 
Applicant on the Amenities Building Site, Barrow 
Island shall be paid a site allowance of $1.00 per 
hour for each hour worked on site in lieu of all 
allowances for work in isolated conditions, heat, 
dust and flies. The free issue of safety boots and 
protective clothing shall be supplied pursuant to the 
terms of reference of the WA Dispute Settlement 
Procedure. 

This Order shall take effect from the commence- 
ment of work on site and shall terminate on com- 
pletion of the Project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — agreement. 

Scaffold Industry Association 
and 

Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch. 

No. C437 of 1987. 

Scaffolders Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
3rd day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 3rd 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby ratify the 
Agreement. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Comco Construction Pty Limited. 

No. C822 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 

Order. 
WHEREAS conferences were held in Perth on the 9th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the office block site in Ventnor 
Avenue, West Perth, shall be paid a site allowance 
of $ 1.10 per hour for each hour worked in lieu of all 
allowances in Clause 9.—Special Rates of the above 
award except subclauses (1) (f) — Explosive Power 
Tools and (1) (w) — Lifting Other than Standard 
Bricks. 

This Order shall operate from the commencement 
of work on the project and shall terminate on 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
DBM Contractors Pty Ltd. 

No. C628 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
14th day of October 1987. 

67 W.A.I.G. 

Correcting Order. 
PURSUANT to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, the Order of the Commission in matter No. 
C628 of 1987 granting a site allowance to employees 
of the Respondent on the Port Hedland Shopping 
Centre Complex Site be corrected by amending the 
effective date of the Order to commence on the 9th 
day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L. S. ] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Frank Margaria. 

No. C623 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Builders Labourers Construction 
Earth Movers 
Engine Drivers 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7th day of October 1987. 

Correcting Order. 
PURSUANT to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, the Order of the Commission in matter No. 
C623 of 1987 granting a site allowance to employees 
of the Respondent on the Mandurah Spinaway 
Motel Site be .corrected by amending the effective 
date of the Order to commence on the 9th day of 
September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Holland-Stolte Pty Limited. 

No. C775 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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Order. 
WHEREAS conferences were held in Perth on the 9th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Capital Centre Site, 254-258 
St George's Terrace, Perth, shall be paid a site 
allowance of $ 1.60 per hour for each hour worked in 
lieu of all allowances in Clause 9.—Special Rates of 
the above award except subclauses (1) (f) — 
Explosive Power Tools and (1) (w) — Lifting Other 
than Standard Bricks. 

This Order shall operate from the commencement 
of work on the project and shall terminate on 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Holland-Stolte Pty Limited. 

No. C774 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 

Order. 
WHEREAS conferences were held in Perth on the 9th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the multi-storey office building 
site at 8 St George's Terrace, Perth, shall be paid a 
site allowance of $1.40 per hour for each hour 
worked in lieu of all allowances in Clause 
9.—Special Rates of the above award except 
subclauses (1) (f) — Explosive Power Tools and (1) 
(w) — Lifting Other than Standard Bricks. 

This Order shall operate from the commencement 
of work on the project and shall terminate on 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Jaxon Construction Pty Limited. 

No. C624 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND 
STEEL CONSTRUCTION) AWARD 

No. 20 of 1973. 
Construction Employees Construction Industry 

SENIOR COMMISSIONER G.G. HALLIWELL. 
21st day of October 1987. 

Order. 
HAVING heard Mr M. Keogh on behalf of the claimant 
and Mr T. Dobson on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the Building Trades 
(Construction) Award No. 14 of 1978, Earthmoving 
and Construction Award No. 10 of 1963 and Engine 
Drivers (Building and Steel Construction) Award 
No. 20 of 1973, as amended, employees who are 
employed by the respondent on the Casuarina 
Prison Site, Casuarina shall be paid a site allowance 
of $1.10 per hour for each hour worked in lieu of 
payments for disabilities associated with soft, deep 
sand, climatic conditions, dust, large site size and 
distance from amenities, the unusual features of the 
construction process and the use of heavy 
equipment in close proximity. 

This Order is operative from the date of 
commencement of work on site and shall terminate 
on completion of work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C830 of 1987. 

Between Building Trades Association of Unions of 
Western Australia (Association of Workers), 
Applicant and Keywest Pty Limited, Respondent. 

Order. 
WHEREAS a conference was held in Perth on the 18th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award 1979 Award 
No. 14 of 1978, as amended, employees who are 
employed by the Respondent on the construction of 
a hospital at Kununurra, shall be paid a site 
allowance of $ 1.00 per hour for each hour worked in 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 
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lieu of all allowances in Clause 9.—Special Rates of 
the above award except subclauses (9) (f) — 
Explosive Power Tools and (9) (w) — Lifting of 
Other than Standard Bricks. 

This Order shall operate from the commencement 
of work on the project and shall terminate on the 
completion of the project. 

Dated at Perth this 24th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.l Chief Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — site allowance. 

Master Builders' Association of Western Australia 
(Union of Employers), Perth 

and 
Building Trades Association of Unions of 

Western Australia (Association of Workers). 
No. C866 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
18th day of November 1987. 

Order. 
WHEREAS conferences were held in Perth on the 9th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; and whereas an agreement 
was reached between the abovementioned parties at the 
said conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978 as amended, employees who are employed by 
the Respondent on the Administration Building Site 
at the WA Sports Centre Project, Graylands, shall 
be paid a site allowance of $1.10 per hour for each 
hour worked in lieu of all allowances in Clause 
9.—Special Rates of the above award except 
subclauses (1) (f) — Explosive Power Tools and (1) 
(w) — Lifting Other than Standard Bricks. The free 
issue of safety boots and protective clothing shall be 
supplied pursuant to the Terms of Reference of the 
WA Dispute Settlement Procedure. 

This Order shall operate from the commencement 
of work on the project and shall terminate on 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

WHEREAS a conference was held in Perth on the 18th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, as amended, employees who are employed by 
Multiplex Constructions on the Bishop See Office 
Building Site, St George's Terrace, Perth shall be 
paid a site allowance of $1.65 in lieu of all 
allowances except for Clause 9, subclause (1) (i) 
Tower Allowance and (1) (w) (i) — Heavy Blocks — 
Employees Lifting Other Than Standard Blocks and 
Clause 10.—Multi-Storey Allowance. 

This Order shall operate from the commencement 
of work on site and shall terminate on the 
completion of the project. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Sabemo (WA) Pty Limited. 

No. C776 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

Construction Employees Construction 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Southdown Construction Pty Ltd. 

No. C627 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
28th day of October 1987. 

Correcting Order. 
PURSUANT to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, the Order of the Commission in matter No. 
C627 of 1987 be corrected by deleting the words 
"and by consent" in the preamble of the Order. 

(Sgd.) G.G. HALLIWELL, 
IL.S.l Senior Commissioner. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
9th day of November 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Building Trades Association of Unions of Western 
Australia (Association of Workers) 

and 
Universal Constructions and Pindan Constructions. 

No. C625 of 1987. 

BUILDING TRADES (CONSTRUCTION) AWARD 
No. 14 of 1978. 

EARTHMOVING AND CONSTRUCTION AWARD 
No. 10 of 1963. 

ENGINE DRIVERS (BUILDING AND STEEL 
CONSTRUCTION) AWARD 

No. 20 of 1973. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4th day of November 1987. 

Order. 
HAVING heard Mr Matt Keogh on behalf of the appli- 
cant and Mr Paul Davis on behalf of the respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Building Trades (Construction) Award No. 14 of 
1978, the Earthmoving and Construction Award 
No. 10 of 1963 and the Engine Drivers (Building and 
Steel Construction) Award No. 20 of 1973, as 
amended, employees who are employed by the 
respondents on the Army Training facility site, 
Swanbourne, shall be paid a site allowance of 50 
cents per hour for each hour worked in lieu of all 
allowances for work associated with the following 
conditions — wind-driven sand, glare, exposure to 
elements, heat in summer and distance to amenities. 
The free issue of safety boots and protective 
clothing shall be supplied pursuant to the terms of 
reference of the WA Dispute Settlement Procedure. 

This Order shall operate from the commencement 
of building work on CBQ site and the indoor firing 
range site and shall terminate upon completion of 
these projects. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Building Management Authority. 

No. C845 of 1987. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 Nos. 29, 30 and 31 of 1961 

and No. 3 of 1962. 
Various Construction 
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Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30 and 31 of 1961 and No. 3 of 1962, as 
amended, employees who are employed by 
Respondent on the Community Centre Site, 
Whitfords shall be paid a site allowance of 65 cents 
per hour for each hour worked in lieu of all 
allowances for disabilities on that site. 

This Order shall operate from the commencement 
of work on site and shall terminate on completion of 
work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Building Management Authority. 

No. C846 of 1987. 

ENGINEERING TRADES (GOVERNMENT) 
AWARD 1967 Nos. 29, 30 and 31 of 1961 

and No. 3 of 1962. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Engineering Trades (Government) Award 1967 Nos. 
29, 30 and 31 of 1961 and No. 3 of 1962, as 
amended, employees who are employed by 
Respondent on the Ocean Reef Primary School Site, 
Ocean Reef shall be paid a site allowance of 50 cents 
per hour for each hour worked in lieu of all 
allowances for disabilities on that site. 

This Order is subject to any appeal made to the 
Australian Commission and subject to this 
provision shall take effect from the commencement 
of work on site and shall terminate on completion of 
work on the project. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
EEC Pty Limited and Westair Pty Limited. 

No. C633 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979, as amended, employees who are 
employed by Respondents on the South Lake 
Shopping Centre Site shall be paid a site allowance 
of 70 cents per hour for each hour worked in lieu of 
all payments for work in confined space, dirty work, 
fumes, wet underfoot and second hand timber. 

This Order shall operate from the commencement 
of work on site and shall terminate on 31 December 
1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Hayward Intallers and Air Conditioning 

Professionals. 
No. C634 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978. 

AIR CONDITIONING AND REFRIGERATION 
INDUSTRY (CONSTRUCTION AND SERVICING) 

AWARD No. 10 of 1979. 
Various Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 

Order. 
WHEREAS a conference was held in Perth on the 12th 
day of November 1987 pursuant to section 44 of the 
Industrial Relations Act 1979; whereas an agreement was 
reached between the abovementioned parties at the said 
conference; now therefore, I, the undersigned, being 
satisfied that the agreement conforms with the Principles 
enunciated by the Commission in Court Session in 
matter No. 1195 of 1986, and pursuant to the powers 
conferred under the said Act, do hereby order — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award 1979 No. 
R22 of 1978 and Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979, as amended, employees who are 
employed by Respondents on the Ocean Reef 
Shopping Centre Site shall be paid a site allowance 
of 80 cents per hour for each hour worked in lieu of 
all payments for work in confined space, dirty work, 
fumes, wet underfoot and second hand timber. 

This Order shall operate from the commencement 
of work on site and shall terminate on 31 December 
1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
Elcos Pty Limited. 
No. C793 of 1987. 

Electricians Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
12th day of November 1987. 

Order. 
HAVING heard Mr L. Clark on behalf of the applicant 
and Mr C. Gindle on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the employees of the Respondent be paid 
three hours' pay for the 18th day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. C555 of 1987. 

Between Australian Institute of Marine and Power 
Engineers WA Union of Workers, Applicant and 
Board of Management, Royal Perth Hospital, 
Respondent. 

Order. 
HAVING heard Mr M. Boorman on behalf of the appli- 
cant and Ms M. Kuhne on behalf of the respondent, and 
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by consent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979, 
hereby orders — 

That the Marine and Power Engineers (Shift 
Engineers) Royal Perth Hospital Agreement No. 24 
of 1967 be varied in accordance with the following 
Schedule and that such variation shall have effect 
from the beginning of the first pay period 
commencing on or after the date hereof. 

Dated at Perth this 20th day of November 1987. 

(Sgd.) B.J. COLLIER, 
[L.S.] Chief Commissioner. 

Schedule. 
Clause 6.—Rates of Pay: Delete this clause and insert 

in lieu the following: 
6.—Rates of Pay. 

(1) Shift Engineers shall be paid the following 
total rates:— 

Per Annum 
$ 

First Year 27 831 
Second Year 28 683 
Third Year 29 551 
Fourth Year 30 381 
Fifth Year 31263 

(2) The various rates of pay contained in this 
agreement shall be varied automatically to conform 
with any variations which may be made from time to 
time in the equivalent salary rates applying to 
officers employed under the provisions of the 
Hospital Salaried Officers Award No. 39 of 1968. 

(3) A worker relieving shift engineers shall be paid 
in accordance with the aggregate period of his 
service with the employer, provided that any period 
of relieving of less than three months shall not be 
counted. 

CONFERENCES — 
Matters referred — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute referred for arbitration. 

The Association of Draughting, Supervisory and 
Technical Employees Western Australian Branch 

and 
Mt Newman Mining Co Ltd. 

No. CR366 of 1987. 

Supervisors Mining — Iron 

COMMISSIONER J.F. GREGOR. 
3rd day of November 1987. 

Employee discipline — contract of employment — 
warning for use of industrial action — argued that 
conduct was at direction of the organisation and 
individuals should not be penalised — held the 
employees not warned — the documentation placed 
on their records merely a recitation of the facts — 
application dismissed. 

Reasons for Decision. 
THE COMMISSIONER: On 7 July 1987 a conference 
was held between the parties to discuss a dispute between 
them over what the applicant said were warnings that had 
been placed on the personal files of five of its members. 
At the conclusion of the conference the matter had not 
been settled by agreement and with the consent of both 
of the parties the Commission referred the matter for 
hearing and determination under section 44 of the 
Industrial Relations Act 1979. The matter of reference 
was simple, it being that the union sought an order on the 
company to have final warning letters on five employees' 
personal files removed. The respondent took the position 
that no such order should issue. 

On 15 October 1987 the matter came on for hearing in 
Perth and before tracing the submissions of Mr 
Beedham, who appeared on behalf of the applicant 
union, it would be useful in view of what follows in these 
Reasons to record the text of the letter — 

At the Port Manager's request you were present at 
a discussion in his office on 27 February 1987. He 
expressed his and the Company's view that strike 
action taken in accordance with the resolution of the 
ADSTE meeting on 25 February 1987 was totally 
unacceptable and designed to intentionally damage 
the Company. Your action of striking on 26 
February 1987 was specifically referred to by the 
Port Manager as unacceptable behaviour. Subse- 
quent to the discussions with the Port Manager, you 
again went on strike on 27 February 1987 despite his 
request that you not do so. 

As a consequence of your action two vessels 
which were at our wharf partially loaded were pre- 
vented from being loaded on that shift, resulting in 
delays to their departure and affecting our 
reputation as a reliable supplier. Several trains in 
our Port Yard ready for dumping were also pre- 
vented from being dumped, causing further 
disruption to our operations. The Company 
attempted to arrange further discussions with you 
after you went on strike but we understand you were 
unavailable to participate in those discussions. 

Your engagement in action of the type displayed 
on 26 and 27 February amounts to: 

(a) A breach of the Agreement registered in 
the Industrial Relations Commission to 
which ADSTE and this Company are 
party. 

(b) Activity inconsistent with your position as 
a staff employee. 

(c) A repudiation of your contract of 
employment. 

Further, I point out that the action you have 
engaged in is unnecessary and inappropriate in view 
of the fact that your grievance with respect to 
removal of a ceiling on shift penalties is the subject 
of an application which ADSTE has filed in the 
Industrial Relations Commission. 

You have previously been advised by the Port 
Manager that your strike action is totally unaccept- 
able to the Company. You are hereby instructed not 
to engage in further strike action, (sic) 

(Extract from Exhibit Bl) 

The Commission was told that an identical letter had 
been sent to five members of the applicant, the letter 
being over the signature of Mr W.D. Wallwork who is 
the Area Manager for the respondent company at Port 
Hedland and who is the senior officer of the company 
resident at Port Hedland. Mr Beedham submitted that 
the sequence of events which led up to the issue of the 
letter commenced in 1986 when his organisation served 
on the company a limited log of claims which dealt with 
the removal of inconsistencies between remuneration of 
staff employees and that of blue collar employees. There 
were negotiations around that log of claims, but the 
successful resolution of them was interdicted because the 
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company was already undertaking a management salary 
review and his organisation was told that the matters 
raised would be given consideration during the overall 
review. As it turned out, when the review was announced 
in December 1986, it appeared to ADSTE that the new 
policy had not addressed the issues concerning shift work 
and a grievance was lodged under the then existing 
disputes procedure. Discussions were held with the 
company on the grievance in December 1986 and 
eventually the matter went before the Industrial 
Relations Commission constituted by Chief 
Commissioner Collier on 29 January 1987. 

The company's responses to the applicant following 
that conference were not satisfactory and on 25 February 
a meeting took place of the Association's shift work 
members. A motion was there carried that the shiftwork 
members would be taking 16 pay hour strikes per 
fortnight in support of their grievance concerning the 
introduction of the ceiling on penalty rates. In due course 
the industrial action occurred and this resulted in a 
meeting between the five ADSTE members concerned 
and their management on Friday 27 February. At the 
meeting the Port Manager advised them of his non- 
acceptance of their behaviour and requested that they 
not take any further strike action. Apparently, despite 
this request a stoppage of work occurred during their 
shift and they again left the site. A further meeting with 
management occurred on 28 February concern was then 
given the letter which has been reproduced previously in 
these reasons. It is Mr Beedham's submission that this 
history is indicative that the dispute has been wrongly 
categorised by the respondent, who he says, has seen the 
actions of the ADSTE members involved in the context 
of them being actions of individuals, when to the 
contrary, they were part of an orchestrated and universal 
action of the union itself. The action had been publicised 
and controlled in a way which was not suggestive of 
independent conduct by a small group of people or 
individuals. It was, on examination, a protest by a group 
of people who believed that the company had altered 
their conditions of employment in a detrimental way and 
that they wanted to have the matter rectified. In short, 
the union's position was that it regarded the letters 
received by the individual members as warning notices. 
The implication, he says, which must be drawn from this 
proposition is that the five employees now feel that their 
continued employment in the company is at threat. 

On behalf of the respondent Mr Morrow argued that 
there was a complete refutation in the strongest possible 
terms that the company was out to victimise any staff 
member and its clear position was that no victimisation 
had taken place. He then went on to examine the 
chronology of events and although there had been no 
great difference with Mr Beedham on sequence, he drew 
different inferences from what had occurred. He pointed 
out that, as far as the company was concerned, the union 
meetings which took place on 25 February were 
unauthorised and not under the terms of the then existing 
Industrial Relations (Mt Newman Company Pty Ltd and 
Association of Draughting, Supervisory and Technical 
Employees) Agreement 1986. He noted that prior to 25 
February there had been an application made by the 
Association on its grievance concerning ceiling rates on 
shift penalties and that the dispute had been notified with 
the Commission for the purpose of seeking a solution 
through that avenue. The company had been so 
disturbed about the Resolution that had come from the 
meeting of the union that it had addressed a general 
circular to all of its staff in which it outlined its very 
serious concern at the turn of events (Exhibit B8). In 
further submissions direct reference was made to 
meetings which took place between the company officers 
and individuals who had taken part in industrial action. 
In addition to the discussion which had been held with 
the five ADSTE members on 27 February 1987, he also 
drew attention to a similar discussion between company 
officials and eight other members of the Association 
which occurred on 28 February 1987. Apparently there 
was a difference in the attitude by the ADSTE members 

involved in the two meetings because those members who 
attended the 28 February meeting did not take further 
industrial action. He said that the meetings which were 
recorded in the notes in Exhibits M3 and M4 were 
important because they demonstrate that the company 
had been at pains to tell its employees that they should 
not go on strike again and explained to them the serious 
and detrimental effect on the company's operations. In 
addition, the company's great concern over the actions 
of staff officers was made clear, particularly from the 
point of view of the effect that may have on their 
standing as supervisors in the eyes of the rest of the 
workforce. 

In further submissions Mr Morrow detailed the actions 
taken by the Area Manager, Mr Wallwork, on the matter 
saying that he had made it clear to the employees that he 
was formerly instructing them, both verbally and in 
writing, not to engage in strike action. He drew to their 
attention their contract of employment. He had told 
them that never before had the company faced strike 
action from staff and that he and the company found 
their action totally unacceptable. The nub of Mr 
Morrow's submission though, was that the company 
strongly refuted the allegation that the letters which had 
been given to the five members of ADSTE were in 
anyway unfair or amount to victimisation of them as 
individuals. At no time did the company single out 
anyone for special treatment. The letters were no more 
than a record of information that was conveyed to the 
employees at counselling sessions which senior officers 
of the company had conducted. They were not seen as 
disciplinary notices at all, they do no more than reflect 
the verbal instructions and advice that was conveyed by 
the Mr Wallwork to the employees and do not constitute 
a disciplinary notice or, by implication, a warning notice 
as was interpreted by the Association. 

The respondent's submissions were supported by 
evidence from Mr Warnock who is the Port Super- 
intendent and who conducted the counselling sessions 
with the employees involved. In addition, the Area 
Manager, Mr Wallwork gave evidence of his involvement 
in the matter. There is no need to recite the evidence 
given by them as it is in the most part, in confirmation of 
the submissions made on behalf of the respondent. 
Suffice to say, that it confirms the substance of those 
submissions. 

As I understand it the union's complaint is that the 
documentation received by the five of its members who 
were involved in a stoppage of work, instituted as a result 
of a general decision of the membership, constitute 
warnings in the sense normally accepted in industrial 
relations parlance. It is therefore necessary to examine 
the letter itself against the background of the events 
detailed in the argument. 

There has been considerable documentation submitted 
in evidence and therefore it is not difficult to trace the 
events through their sequence. I accept the proposition 
of the applicant that the Association had, in its Port 
Hedland Branch, made decisions which should have 
indicated to the respondent that industrial action would 
commence. This proposition is not disputed by the 
respondent employer. However, my careful examination 
of the words in the letter do not convince me that the first 
four paragraphs are anything more than a recitation of 
the events which occurred. The conclusions in placita (a), 
(b) and (c) of the fifth paragraph are open given the 
events. The sixth paragraph is an expression of opinion 
concerning the appropriateness of the action and the last 
paragraph does no more than register the company's 
disapproval of the action and confirm a verbal instruc- 
tion that no further strike action should take place. 

It is not unreasonable for the company to instruct an 
employee not to engage in any further strike action. The 
letter does not go on further to specify the repercussions 
of continued strike action and to that extent I cannot see 
that the letter can be described as a warning in the 
normally accepted sense. Any Order to remove the letters 
from the personal files would not destroy the historical 
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record which is contained in other papers held by the 
company and therefore there will be no erasure of the 
facts. An Order of Commission as sought by the 
applicant will not achieve the aims described in its 
submissions. 

It is necessary that I deal with one further aspect 
because in his submissions Mr Beedham drew attention 
to a conference pursuant to section 44 of the Act which 
had been conducted on 3 March 1987 by the Commission 
as constituted. During this conference I made a 
recommendation which included, amongst other things, 
a suggestion to the company to rescind the letters issued 
to the five ADSTE members on 28 February 1987. I 
assume that the contents of the letters referred to in that 
recommendation are the same as in the letter which is the 
subject of debate in the instant case. Lest it be thought 
that there be some inconsistency between that recom- 
mendation and the decision of the Commission in this 
matter I make the following observations. The Commis- 
sion in its conciliation function makes recommedations 
designed to resolve disputes with expedition. Issues 
which are presented to it in conference, sometimes super- 
ficially, when taken in context with other factors then 
present can result in recommendations made in an 
attempt to resolve a particular dispute which are for that 
moment reasonable. That is not to say that when an 
individual recommendation is subject to detailed con- 
sideration as in this case, that a different conclusion may 
not be drawn. It is obvious that the Commission's level 
of knowledge about the particular issue is enhanced 
when detailed submissions are made about it and, in any 
event, in arbitral proceedings there is an obligation on 
the Bench to apply close scrutiny to the rights and 
obligations of the parties. In this instance, I have found 
that the employer is not breaching any right when it gives 
to its employees a chronology of events about which it is 
concerned particularly when the letter is not in the nature 
of a warning as is generally accepted in industrial 
relations terms. 

Appearances: 
Mr Beedham appeared for the Applicant. 
Mr G. Morrow appeared with Mr W. Wallwork and 

Mr Warnock for the Respondent. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute referred for arbitration. 

The Association of Draughting, Supervisory and 
Technical Employees, Western Australian Branch 

and 
Mt Newman Mining Co Ltd. 

No. CR366 of 1987. 

Supervisors Mining — Iron 

COMMISSIONER J.F. GREGOR. 
6th day of November 1987. 

Order. 
HAVING heard Mr J. Beedham on behalf of the appli- 
cant and Mr G. Morrow on behalf of the respondent, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That the application be dismissed. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — matter referred re dismissal. 

Newmont Australia Ltd 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

No. CR677 of 1987. 
Mine Worker Mining/Gold 

COMMISSIONER J.F. GREGOR. 
12th day of October. 

Termination of employment — dismissal — conflict in 
vital evidence — held worker entitled to presump- 
tion on his version of events — re-employment 
ordered. 

Preliminary Reasons for Decision. 
THE COMMISSIONER: At the conclusion of 
proceedings I told the parties that I would consider the 
issues raised in the debate before me and that I may issue 
a statement in advance of my Reasons for Decision. I 
have considered the appropriate course of action that I 
should take and what follows is a statement which is 
designed to advise the parties of the reasoning for my 
proposed resolution for this dispute. I intend to 
adumbrate the detail in Reasons to be published later. 

Viewed from one perspective, I have heard what could 
be described as a litany of complaints concerning the 
behaviour of Peter Brewer. He is said by a series of 
Supervisors to be almost incapable of receiving and 
executing reasonable directions, he is wilful in 
disobedience, he, when challenged, is said to be capable 
of responding in an irate and abusive way. Management 
says in effect that he is the antithesis of the model 
employee, that his presence is destructive to harmony 
and good order on the property and that his redeeming 
features are so few that in no way do they tip the balance 
of retaining him in employment in his favour. Further, 
they say that they have tried by counselling, by warning 
both informal and formal to change his behaviour and 
have failed. Even the Supervisors called in his support 
were not prepared to make a positive commitment on his 
behalf. All the other witnesses could attest is that they 
believed Mr Brewer has community support. 

The other view of the picture is provided by Mr Brewer 
and he alone. He articulates his own case eloquerltly. He 
says that all he wants to do is work, but he wants to do so 
in what he says is the most efficient and effective way. 
Often his way differs from management's. When 
directions are given to him to work in a manner different 
to that which he sincerely believes is right, then he admits 
to frustration. He obviously does not suffer those who he 
considers to be fools gladly. He says though that central 
to his problem is his relationship with the Mill Foreman 
Mr Giles. He has no faith in him, he says he lacks probity 
and if he did not the current situation would not have 
occurred because Mr Giles would admit that he provoked 
him (Brewer) into abuse by offering even worse abuse. 
Since this occurred Mr Brewer has had a continually 
deteriorating relationship with him, but importantly, the 
main proportion of the problems can be sheeted back to 
this incident. Even then, the litany of bad behaviour 
described by the management is exaggerated. What has 
occurred is a series of minor incidents that hardly deserve 
the attention of mature adults. 

The adjudication of this matter is extremely difficult. 
I have no doubt that management has been well-meaning 
in its attempts to come to terms with the undoubted 
management problem created for it by Mr Brewer's very 
independent approach to his duties. They have 
counselled him and warned him and eventually they 
dismissed him summarily. The circumstances in which 
they did so are questionable in a legal sense, but are not 
germane to the determination of this matter which is 
concerned with the fairness of the action. 

57841-11 
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What has happened though is that there is a claim that 
fundamental to the whole matter is the question of 
provocation. I have heard both of the witnesses, that is 
Mr Brewer and Mr Giles. They both appear to me to be 
honest men who have not breached their oath and in 
other circumstances I would look to other witnesses for 
corroboration, but there are none. This is a situation 
where independent testimony in confirmation would be 
necessary. In its absence I understand the rule is that Mr 
Brewer is entitled to a presumption that his version is 
correct. (See Halsbury's Laws of England — Third 
edition Vol 10 pp. 460 and 462.) 

The question is, does it now follow that he is entitled to 
a similar presumption in the incidents which followed the 
provocation. I think not because he admits that the 
incidents occurred, however at the same time he says that 
they are minor and childish. 

Mr Brewer has in the past suffered a serious 
misapprehension as to his duties to his employer. It is not 
for him to say how the work is to be done, it is not for 
him to become irate. His duty is to work as directed. 
However, in his evidence today he showed, and I believe 
that he is sincere, that he understands that if he is to work 
at this place that he must curtail his own thoughts and 
desires and work as directed. 

Any sensible management takes note of the intelligent 
suggestions of its workforce. There is a sensible manage- 
ment here and Mr Brewer is a very intelligent man. He 
could become a very useful member of the workforce 
here. 

I intend to give him one last chance by ordering his re- 
employment from 13 October 1987. The order will 
remain in force for a period of six weeks. If Mr Brewer 
commits misconduct during that period the order will not 
affect the employer's common law right to dismiss him. 
It will be up to the union to make a new application 
before the order expires if it wants the employment 
contract to continue. The Commission will only issue 
such an order if it can be convinced by evidence that Mr 
Brewer has become a useful employee able to accept 
direction and discipline. An Order will issue on 13 
October and the parties can speak to the minutes of that 
Order at that time. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — dispute referred. 

Newmont Australia Limited 
and 

Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers and Others. 

No. CR677 of 1987. 

Mine Worker Mining Gold 

COMMISSIONER J.F. GREGOR. 
13th day of October 1987. 

Order. 
HAVING heard Mr P. Cooke on behalf of the Applicant 
and Mr R. Parsons on behalf of the Respondents, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979, hereby orders: 

(1) That notwithstanding the provisions of the 
Telfer Gold Mine (Production and Maintenance 
Employees) Award 1987, the Applicant employ Mr 
P. Brewer from 13 October 1987 until 24 November 
1987. 

(2) For the purpose of accrual of entitlements 
under the said award the employment ordered in (1) 
hereof shall be deemed to be continuous with the 
contract of employment terminated by the 
Respondent on 16 September 1987. 

(3) Nothing in this order purports to limit the 
right of the Applicant to dismiss Mr P. Brewer 
should he commit misconduct during the period 13 
October 1987 to 24 November 1987. 

(4) This Order shall have force and effect until 24 
November 1987. 

(Sgd.) J.F. GREGOR, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — matters referred re dismissal. 

Newmont Australia Ltd 
and 

The Australian Workers' Union, West Australian 
Branch, Industrial Union of Workers. 

No. CR677 of 1987. 

Mine Worker Mining/Gold 

COMMISSIONER J.F. GREGOR. 
9th day of November 1987. 

Termination of employment — dismissal — conflict in 
vital evidence — held worker entitled to 
presumption on his version of events — re- 
employment ordered. 

Reasons for Decision. 
THE COMMISSIONER: On 12 October 1987 I heard 
argument concerning this application at Telfer. At the 
conclusion of the case I adjourned to consider the 
matters that had been put to me. After I had done so I 
recommended the proceedings and delivered a judgment 
for which I issued the following Preliminary Reasons for 
Decision. 

"At the conclusion of proceedings I told the parties 
that I would consider the issues raised in the debate 
before me and that I may issue a statement in advance of 
my Reasons for Decision. I have considered the 
appropriate course of action that I should take and what 
follows is a statement which is designed to advise the 
parties of the reasoning for my proposed resolution for 
this dispute. I intend to adumbrate the detail in Reasons 
to be published later. 

Viewed from one perspective, I have heard what could 
be described as a litany of complaints concerning the 
behaviour of Peter Brewer. He is said by a series of 
Supervisors to be almost incapable of receiving and 
executing reasonable directions, he is wilful in 
disobedience, he, when challenged, is said to be capable 
of responding in an irate and abusive way. Management 
says in effect that he is the antithesis of the model 
employee, that his presence is destructive to harmony 
and good order on the property and that his redeeming 
features are so few that in no way do they tip the balance 
of retaining him in employment in his favour. Further, 
they say that they have tried by counselling, by warning 
both informal and formal to change his behaviour and 
have failed. Even the Supervisors called in his support 
were not prepared to make a positive commitment on his 
behalf. All the other witnesses could attest is that they 
believed Mr Brewer has community support. 

The other view of the picture is provided by Mr Brewer 
and he alone. He articulates his own case eloquently. He 
says that all he wants to do is work, but he wants to do so 
in what he says is the most efficient and effective way. 
Often his way differs from management's. When 
directions are given to him to work in a manner different 
to that which he sincerely believes is right, then he admits 
to frustration. He obviously does not suffer those who he 
considers to be fools gladly. He says though that central 
to his problem is his relationship with the Mill Foreman 
Mr Giles. He has no faith in him, he says he lacks probity 
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and if he did not the current situation would not have 
occurred because Mr Giles would admit that he provoked 
him (Brewer) into abuse by offering even worse abuse. 
Since this occurred Mr Brewer has had a continually 
deteriorating relationship with him, but importantly, the 
main proportion of the problems can be sheeted back to 
this incident. Even then, the litany of bad behaviour 
described by the management is exaggerated. What has 
occurred is a series of minor incidents that hardly deserve 
the attention of mature adults. 

The adjudication of this matter is extremely difficult. I 
have no doubt that management has been well-meaning 
in its attempts to come to terms with the undoubted 
management problem created for it by Mr Brewer's very 
independent approach to his duties. They have 
counselled him and warned him and eventually they 
dismissed him summarily. The circumstances in which 
they did so are questionable in a legal sense, but are not 
germane to the determination of this matter which is 
concerned with the fairness of the action. 

What has happened though is that there is a claim that 
fundamental to the whole matter is the question of 
provocation. I have heard both of the witnesses, that is 
Mr Brewer and Mr Giles. They both appear to me to be 
honest men who have not breached their oath and in 
other circumstances I would look to other witnesses for 
corroboration, but there are none. This is a situation 
where independent testimony in confirmation would be 
necessary. In its absence I understand the rule is that Mr 
Brewer is entitled to a presumption that his version is 
correct. (See Halsbury's Laws of England — Third 
edition Vol 10 pp. 460 and 462.) 

The question is, does it now follow that he is entitled to 
a similar presumption in the incidents which followed the 
provocation. I think not because he admits that the 
incidents occurred, however at the same time he says that 
they are minor and childish. 

Mr Brewer has in the past suffered a serious 
misapprehension as to his duties to his employer. It is not 
for him to say how the work is to be done, it is not for 
him to become irate. His duty is to work as directed. 
However, in his evidence today he showed, and I believe 
that he is sincere, that he understands that if he is to work 
at this place that he must curtail his own thoughts and 
desires and work as directed. 

Any sensible management takes note of the intelligent 
suggestions of its workforce. There is a sensible manage- 
ment here and Mr Brewer is a very intelligent man. He 
could become a very useful member of the workforce 
here. 

I intend to give him one last chance by ordering his re- 
employment from 13 October 1987. The order will 
remain in force for a period of six weeks. If Mr Brewer 
commits misconduct during that period the order will not 
affect the employer's common law right to dismiss him. 
It will be up to the union to make a new application 
before the order expires if it wants the employment 
contract to continue. The Commission will only issue 
such an order if it can be convinced by evidence that Mr 
Brewer has become a useful employee able to accept 
direction and discipline. An Order will issue on 13 
October and the parties can speak to the minutes of that 
Order at that time." 

On 13 October the Speaking to the Minutes of the 
proposed Order occurred. Neither of the parties asked 
for any change to the format or content and a final Order 
then issued. 

My Preliminary Reasons for Decision show that I had 
the intention of adding further to the detail later. 
However, I have since given the matter some considera- 
tion and have decided that the preliminary reasons 
adequately describe the process by which I reached my 
conclusion and I therefore do not intend to add to them. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers — Western Australian Branch 

and 
Multiplex Construction Pty Ltd. 

No. CR124 of 1987. 

Construction Employees Building and 
Construction Industry 

MR SENIOR COMMISSIONER G.G. HALLIWELL. 
19th day of August 1987. 

Redundancy — Redundancy agreement — Condition of 
employment — Building Industry (Code of 
Conduct) Act 1966; Code of Conduct (Obligations 
of Employers) 1986 — Withdrawal from agreement 
by one party — Wage Principles — Arbitrated — 
Status quo to be maintained. 

Reasons for Decision. 
SENIOR COMMISSIONER: The matter referred for 
hearing and determination pursuant to section 44 of the 
Act is as follows:— 

The Claimant Union claims the continuation of 
redundancy payments to employees engaged to 
work on the Respondent's building sites, in 
accordance with Clause 11 of the Industrial 
Agreement between Multiplex Constructions Pty 
Ltd on the one part and the Australian Building 
Construction Employees and Builders' Labourers' 
Federation (WA Branch) on the other part, dated 
the 5th day of December 1984. 

The Respondent objects to and opposes this 
claim. 

The basis of the claim was expressed by Mr Billing (for 
the claimant) as follows:— 

The matter which was referred from the con- 
ference held as a result of application C124 of 1987 
was for the continuation of Clause 11 of an agree- 
ment that the BLF and Multiplex had entered into 
on 5 December 1984, that is, as is attached to the 
statement of claim by the union. There is a signed 
and dated copy of the agreement dated 5 December 
1984. However, on seeking further advice and 
speaking to the persons who were involved in 
negotiations prior to the agreement being estab- 
lished, the agreement goes somewhat further back in 
time than 5 December 1984 and it was in 1982 where 
negotiations between the company and the New 
South Wales branch of the federation reached 
agreement that there should be a severance 
pay/continuity of employment provision within the 
Multiplex agreement. 

The company from then had discussions with the 
officials of the ABLF and the state branch of the 
BLF in Western Australia and it was agreed by the 
company that the provisions that were inserted in 
the New South Wales agreement would be flowed 
on the Western Australia. It was not until 5 
December 1984 that it was actually incorporated in 
the agreement and signed by both parties. I have a 
letter which was forwarded to us reflecting the 
intentions of the company in relation to the New 
South Wales union, a letter dated 14 February 1983 
addressed to Mr S. Black, the secretary of the 
Builders' Labourers' Federation in New South 
Wales. I tender for the Commission's information 
that letter. 

In evidence we will bring out that the agreement 
has some long standing prior to late 1984. 

The problem of redundancy and unemployment 
between jobs is a way of life in the building 
construction industry and it was in this tenor that in 
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early 1983 the company and the union entered into 
the agreement to try and counter that problem. 

These agreements were entered into to create 
some sort of stability in terms of industrial relations 
between the building unions and Multiplex. They 
were also entered into to provide some stability of 
working conditions for employees on those 
projects. We are not confined in any way to any 
particular projects. They were confined to 
employment with the company and employment 
with the employers who contracted to do work on 
Multiplex's projects. 

The agreement, in fact, was entered into or was 
certainly applied prior to the October 1983 national 
wage case decision. 

(Emphasis Added) 
The respondent's view of the matter is best described 

in Mr Dobson's words:— 
That document, sir, goes to indicate the attitude 

of the company Multiplex Constructions to the con- 
tinuing situation of what is termed the Multiplex 
agreement. It clearly indicates that, so far as 
projects currently being undertaken are concerned, 
monetary allowances will continue to be applied 
until the end of those particular projects, but with 
regard to any work commenced after 29 August 
1986 then that agreement is at an end. 

In fact, in part the letter of 25 November indicates 
that the renegotiation or the withdrawal from the 
agreement was based on what has been termed the 
code of conduct or the appearance of the code of 
conduct so far as the building and construction 
industry is concerned. 

I might say at the outset, sir, that that is, so far as 
our position is concerned, really just the catalyst so 
far as the company is concerned; it does not mount 
its views totally upon the code of conduct. It does 
believe, however, that it was the circumstances that 
have occurred generally in the industry which went 
to combine to form its decision that it ought to no 
longer continue to certainly make the provision of 
redundancy pay. 

I might indicate that the government has verbally 
advised the company that the code must be followed 
and that, in fact, the following of the code will be 
monitored by the government and we are of the 
understanding, sir, that breaches of the code will 
lead to action being taken by the government and 
that that action is not simply confined to the 
employer himself but also can be directed at the 
client. Should he substantially be in breach of the 
code of conduct we believe that he may well be at 
risk of government tenancies in the various building 
projects. 

We have pointed out to you that whilst the 
catalyst to the change in attitude by Multiplex 
Constructions was the code of conduct, that is not in 
total. 

The attitude of the Trades and Labor Council of 
Western Australia, intervening as a section 50 party, was 
that the decision to discontinue a payment made 
pursuant to an unregistered agreement was ultra vires the 
wage principles presently in force. The Trades and Labor 
Council contended that:— 

The Trades and Labor Council's position is 
simply that during the operation of the wage fixing 
principles which require a commitment from the 
unions not to pursue claims outside the centralised 
system, employers must likewise not seek to being 
about reductions in conditions outside the system. 
This proposition has been argued by the TLC before 
in the 1983 and 1986 wage cases and it has been 
tested in two cases in this jurisdiction, the private 
hospitals' application for a reduction in penalty 
rates and the so-called junior wages case. 

It is quite clear from the position of the Trades 
and Labor Council that what is required is that any 
change to worsen conditions must be argued in the 
context of the changes being necessary and to the 
advantage of the employees concerned, and it would 
seem to the Trades and Labor Council, without the 
benefit of knowing the detailed matters involved 
here, that the onus is on the company to show that 
the employees concerned will, on balance, be 
advantaged by the changes that are to take place. 

The Confederation of Western Australian Industry 
also intervening as a section 50 party cautioned the 
Commission as to the possibility of flow-on to the 
building industry elsewhere in Western Australia. 
Further, the Confederation of Western Australian 
Industry submitted that:— 

So that being the case the union here is not 
pursuing a matter which could be considered a 
standard. It is being asked here to ratify a private 
agreement between the parties which has since been 
the subject of a letter of withdrawal by the employer 
party to it. So I think that the Commission must 
apply itself to that principle of conditions of 
employment and the Commission can only do so 
provided that the cost implications of the applica- 
tion are both directly and through flow-on, and 
subject to the second tier. 

More importantly we would put it as a second 
course of action that because of the very grave 
ramifications of the Commissions ratifying such a 
claim in this state, which as you know has seen an 
industry which is prone to disputation, it be referred 
to the Commission in Court Session under section 
27 (1) (t) of the Act, because of not only the grave 
ramifications to industrial peace in the building and 
construction industry, but more particularly in light 
of the fact that in our view the claim breaches the 
wage indexation guidelines which were brought 
down by this Commission on 25 March 1987. 

The Commission has before it a claim that a mutually 
agreed condition of employment which has operated in 
favour of employees of the respondent since approxi- 
mately March 1983 should be maintained in operation by 
order of the Commission for future projects undertaken 
by the respondent. The clause in issue is Clause 11 of the 
unregistered agreement and is as follows:— 

11. Redundancy Payments: 
(a) The following conditions regarding 

Redundancy Pay and continuity of employment 
shall apply:— 

(i) Should any employee of Multiplex have 
his employment terminated on any project 
by virtue of his being redundant to the 
Company's over-all labour requirements, 
then the employee concerned shall be paid 
on such termination a total amount of 
$25.00 for every week he has been 
employed by the Company, providing only 
that he has been employed by Multiplex 
for a minimum period of four weeks. 

(ii) Should any employee of a subcontractor 
have his employment terminated during 
the currency of any Multiplex project on 
which he is engaged by virtue of his being 
redundant to his employer's labour 
requirements, then the employee 
concerned shall be paid on such termina- 
tion a total of $25.00 for every week he has 
been employed by the subcontractor on 
that project, providing only that he has 
been employed on that site by that 
employer for a minimum period of four 
weeks. 

(iii) It is recognised that in the event of a 
subcontractor's employees becoming 
redundant within 13 weeks of his transfer 
from a Multiplex project, then he shall be 



67 W.A.I.G. WESTERN AUSTRALIAN INDUSTRIAL GAZETTE. 

entitled to severance pay as per (ii) above 
on production to the Union of evidence to 
that effect. 

Thus the existing position is that employees of the 
respondent will receive the accumulated payment if they 
become redundant to labour requirements at the con- 
clusion of current building projects. However, if the 
employees "move on" without a break in service to a 
"new" building project of the respondent there would be 
no further accrual of the redundancy payment. 

The above provisions 1 and 2 are virtually identical 
with the agreement reached between Multiplex and the 
then Buflders' Labourers' Federation New South Wales 
Branch as tendered to the Commission, expressed in a 
letter dated 14 February 1983. Both the agreements were 
apparently in operation prior to the October 1983 
National Wage Case Decision of the Australian 
Conciliation and Arbitration Commission. 

In considering the question of the operation of the 
wage fixation principles upon the matter in issue it is 
plain that the agreement had provided a condition of 
employment to all employees of the respondent members 
of the applicant union for a period of some four years. 

In the 1983 State Wage Case (63 WAIG 2207) the 
Commission in Court Session stated inter alia-.— 

On the question of commitment to the principles 
the TLC strongly urged that we should seek from 
employers 

a public and unequivocal commitment. . . that 
in the light of the Trade Union movement 
indicating an intention to observe the principle 
of no extra claims, employers will not seek to 
initiate pernicious claims to decrease working 
conditions. 

(Transcript p. 17) 
Though we recognise the rationale behind the 

request we do not think it is practicable to insist on 
such a commitment. Indeed, we think that it may 
well be against the best interests of unions and their 
members to do so. However, apart from the fact 
that the unions may be reasonably confident that 
"pernicious" claims, even if made, would be 
unlikely to be granted by the Commission, the 
Commission recognises the propriety of subjecting 
to tests of a kind similar to those which will apply to 
claims by unions during the duration of the 
principles, any claim by an employer to worsen 
conditions. As a general rule we think that any such 
claim by an employer during that period ought to be 
refused unless the proposed changes are shown to be 
necessary and are, on balance, to the advantage of 
the employees immediately concerned. 

(Emphasis Added) 
In 1984 the Commission reiterated that the above 

quoted position remained (66 WAIG 1141) stating inter 
alia:— 

We have been given no reasons in these proceed- 
ings why the 1983 statement of the Commission in 
Court Session is no longer appropriate and we 
propose to re-endorse it. . . 

Finally in the 1987 State Wage Case (67 WAIG 435 at 
438) the Commission in Court Session stated:— 

We are mindful also of the view of the Australian 
Commission that employers should not be 
prevented from making applications to change 
existing principles although it stressed that a strong 
case would need to be established before existing 
award provisions would be reduced whether those 
provisions were introduced by consent or 
arbitration. 

However, we see no reason to change the views on 
this subject expressed by the Commission in Court 
Session on several occasions since 1983. The general 
rule may be departed from for good and cogent 

reasons but a pernicious claim from an employer 
could be fatal to the delicate fabric of the package 
and will not be entertained in this Commission. 

(Emphasis Mine) 
The claim presently before the Commission may be 

fairly categorised as one for the continuation of an 
existing condition of employment and thus it does no 
violence to the existing wage fixation principles of this 
Commission. I am reinforced in this conclusion by the 
recent comments in a unanimous decision of the Full 
Bench of this Commission on a not dissimilar issue 
(Decision unreported Appeal 506 of 1987 decision dated 
3 August 1987) wherein the following appears:— 

Applying this test to the circumstances as he 
found them the learned Commissioner considered 
the proposed alteration was not contrary to the wage 
fixing principles because in reality it represented a 
restoration of a condition of employment which had 
previously existed by mutual arrangement, hence 
the union members would receive no greater benefit 
than before and no additional cost would be 
involved. 

Put shortly there is in our view no relevant error 
established by Grounds 2, 6 or 7, which would 
entitle us to interfere with the judgment that a 
variation which would give effect to a practice which 
had been followed here and elsewhere in the 
particular industry would not be contrary to the 
wage fixing principles. We put aside for the moment 
the necessity to consider whether the previous 
arrangements did raise a valid expectation and 
whether the discontinuance of those arrangements 
was unfair, those matters we shall shortly turn to, 
nevertheless it appears to us that it was not at all 
inappropriate that Salmon C. should approach the 
question of whether the wage fixing principles were 
being controverted by considering the substantial 
effect of a variation of the industrial agreement, 
given that in practical terms it would merely restore 
an arrangement which had previously existed. 

(Emphasis Added) 
In the present case the condition of employment in 

issue has not in some four years flowed elsewhere in the 
building industry and its continuation if justified on 
merit, provides no grounds at all for flow on now. I turn 
now to consider the merits of the claim. 

The major reason advanced by the respondent for not 
continuing with the agreement on new or future projects 
is that it would be ultra vires the Building industry (Code 
of Conduct) Act 1986 — Code of Conduct (Obligations 
of Employer's) 1986. As far as is relevant here that Act 
provides as follows:— 

General Industrial Conduct. 
3. Employers shall — 

(a) comply with the Conciliation and Arbitra- 
tion Act 1904, the Industrial Relations Act 
1979 Awards and agreements; 

(b) not engage in industrial action that is 
inconsistent with any such Award or 
agreement; 

(c) observe State and Federal Wage Case 
Principles; and 

(d) by their conduct — 
(i) promote goodwill in the Building 

and Construction industry; 
(ii) encourage and provide the means 

for conciliation with a view to 
amicable agreement, thereby pre- 
venting and settling disputes; and 

(iii) observe the principle objects set out 
in section 6 of the Industrial 
Relations Act 1979. 

Prima facie there is no prohibition in the legislation on 
the continuation of an agreement reached between an 
employer and a union although implicit in the legislation 
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is that the approval or ratification of such agreement by 
the appropriate Industrial Tribunal is necessary. 

In the present case, for the reasons given earlier herein, 
there would be no conflict with the present wage fixation 
principles if the agreement were to be continued and in 
those circumstances ratification by the Commission 
would be forthcoming. Thus it follows that there is 
insufficient weight in this submission to override the de 
facto "no reduction principle" of the Commission in 
Court Session. The second argument advanced, 
although not in any great detail is that' 'industrial peace" 
considerations which were to come about with the 
operation of the agreement (but not specified in it) have 
not been fully realised, particularly of recent times. 

Whatever those "industrial peace" considerations 
were, they should be spelt out within the agreement and 
honoured by the applicant union if the total package is to 
continue on foot. 

On balance the Commission concludes that an order 
should issue maintaining the hitherto status quo between 
the parties as the redundancy payment agreement has 
been an important condition of employment to-date. 

Finally, the setting aside in advance of redundancy 
payments has been approved as within the wage fixation 
principles by a joint sitting of the Australian Conciliation 
and Arbitration Commission (Coleman C.) and this 
Commission (Collier S.C.) (Print F4723) and (64 WAIG 
593). 

Appearances: 
Mr S.M. Billing appeared for the applicant. 
Mr T. Dobson appeared for the respondent. 
Mr R. Meecham intervened on behalf of the Trades 

and Labor Council. 
Mr D.M. Jones intervened on behalf of the Con- 

federation of Western Australian Industry. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — Reference of Dispute. 

The Australian Builders' Labourers' Federated Union 
of Workers, Western Australian Branch 

and 
Multiplex Construction Pty Ltd. 

No. CR124 of 1987. 

Construction Construction 
Employees 

SENIOR COMMISSIONER G.G. HALLIWELL. 
7th day of September 1987. 

Order. 
HAVING heard Mr S. Billing on behalf of the applicant 
and Messrs T. Dobson and R.D. Allen on behalf of the 
respondent, the Commission, pursuant to the powers 
conferred on it under the Industrial Relations Act 1979 
hereby orders — 

That employees of the respondent company who 
are terminated for any reason shall be entitled to 
receive a redundancy payment of $20.00 for each 
week of service calculated in accordance with the 
following provisions:— 

(1) For the purpose of this Order the service of an 
employee shall commence on 1 October 1987 or 
where the employee commences employment with 
the Respondent after that date the service shall 
commence from the date of engagement. 

(2)A week of service for the purpose of calcula- 
tion shall be a week Monday to Friday in which the 
employee is entitled to be paid wages by the 
respondent in respect of work performed on a con- 
struction site, and shall not include periods of 
unpaid leave or when the employee is on workers' 
compensation. 

67 W.A.I.G. 

(3) This Order is made subject to the applicant 
and its members abiding by the industrial relations 
commitments set out in Clause 7 of Exhibit A1 
tendered to the Commission on 7 September 1987. 
The rights of the respondent are totally reserved in 
the manner set out in Clause 7.6 of Exhibit Al, 
should those commitments not be adhered to. 

(4) This Order shall be revised when the industry 
redundancy scheme envisaged in Exhibit Al is 
established to provide that contributions shall be 
made to that scheme in lieu of the payments 
provided in this Order. 

(Sgd.) G.G. HALLIWELL, 
[L. S.] Senior Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Worker and Shipwrights Union 
of Western Australia 

and 
W.J. Green and Company and Envar Pty Ltd. 

No. CR319of 1987. 

AND 

Electrical Trades Union of Workes of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Workers and Shipwrights Union 
of Western Australia 

and 
Milec Electrical Services and Others. 

No. CR324 of 1987. 

Electrical, Refrigeration Electrical Contracting 
and Mechanical Tradespersons 

COMMISSIONER W.S. COLEMAN. 
1st day of October 1987. 

Site allowance — University of Western Australia and 
16 St George's Terrace — consistency required 
between building trades and electrical and metal 
trades — Principles of Wage Fixation — disabilities 
not comprehended by awards — application 
granted with exclusion of lift employees. 

Reasons for Decision. 
THE COMMISSIONER: The payment of site 
allowances at the rate of 55 cents per hour is claimed 
for electrical and metal tradesmen engaged on 
projects at 16 St George's Terrace, Perth (CR324 of 
1987) and at the School of Architecture, University 
of Western Australia, Crawley (CR319 of 1987). 
The claims are in line with the rate of site allowances 
determined by Palmer C. of the Australian 
Conciliation and Arbitration Commission for 
building tradesmen on these projects. 

The Applicant Unions, anticipating submissions 
from the respondents that the relevant awards 
already provided for disabilities experienced on 
projects of these types, reviewed the development of 
the Electrical Contracting Industry Award No. 22 of 
1978, the Refrigeration and Air-Conditioning 
Industry (Construction and Servicing) Award No. 
10 of 1979, the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1973, and the Metal Trades 
(General) Award No. 13 of 1965. The provisions for 
industry allowances, construction allowances and 
special rates and provisions were detailed and 
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aligned with the appropriate entitlements under the 
National Building Trades Award and the Building 
Trade (Construction) Award No. 14 of 1978. Mr 
Benfell, for the Electrical Trades Union noted that 
"... it is difficult to demonstrate that the parties 
(to the Electrical and Metal Trades Awards) had a 
clear understanding of what particular disabilities 
the construction allowance was paid for. The one 
thing that does become clear though, is that the 
Commission from the very beginning saw the need 
to have metal trades employees paid the same con- 
struction allowance as the building trades employees 
when they were working on sites alongside building 
trades employees primarily on multi-storeyed and 
other buildings." (Transcript page 22) In the course 
of submissions Mr Benfell referred to the initial 
prescription of allowances in the Metal Trades 
(General) Award in 1966 (46 WAIG 707) and the 
adjustment to allowances for construction work in 
that award and in the Electrical Contracting 
Industry Award in 1977 whereby the Commission 
removed the "unfair discrepancy" which had 
developed between electrical and metal tradesmen 
on the one hand and building tradesmen on the 
other. The relativity of allowances for construction 
work on multi-storeyed buildings was restored with 
the Building Trades Award (57 WAIG 279). 

After establishing the relationship between allowances 
for construction work in the building trades and the 
electrical and metal trades, it was argued that the same 
consideration should be given to the applicant union's 
members on projects where the building tradesmen were 
in receipt of a site allowance. Just as the Building Trades 
Award had not accommodated the disabilities of the 
projects, the subjects of these claims, the electrical and 
metal trades awards were, in this respect, inadequate. 
The Applicant Unions acknowledged the heavy onus that 
is borne in such claims and which was expressed by the 
Commission in Court Session to be awarded only in 
exceptional circumstances, the proof of which lies upon 
the claimant [AMWSU and J.F. Thompson (WA) Pty 
Ltd (63 WAIG 1328)]. This requirement notwith- 
standing, it was submitted that the claims should succeed 
on the basis of industrial reality. The statement quoted in 
the Alexander State Library case (63 WAIG 1505) was 
referred to as expressing the guiding sentiment that: 

one of the best known causes of industrial unrest 
is the existence of different conditions of employ- 
ment for workers of the same type employed on 
work of essentially the same character. When such 
differences exist, no matter for how short a time, 
industrial unrest is generated and the longer the time 
that lapses before they are removed, the more likely 
it is that serious disputes occur (46 WAIG 707). 

Specific submissions were made on the genesis and 
development of the Lift Industry (Electrical and Metal 
Trades) Award No. 9 of 1973. It was argued that the lift 
industry allowance which is paid to tradesmen and their 
assistants who perform work in connection with the 
installation, servicing, repair and/or maintenance of lifts 
and escalators does not comprehend the disabilities 
associated with construction work as experienced on the 
project at 16 St George's Terrace. 

Mr McArthur, appearing for the AMWSU, supported 
the general submissions presented by Mr Benfell. He 
emphasised the objects of the Act and the thrust of the 
decision in the Alexander State Library case {supra). 

Mr Bibby had the carriage of the Respondents' case on 
the preliminary submissions. Stated shortly, he argued 
that it was encumbent on the Applicant Unions to 
ground the claims within the Principles of Wage 
Fixation. In line with the approach adopted by Gregor C. 
in a recent decision of the Full Bench of the Commission 
in appeal No. 237 of 1987 (as yet unreported) it was 
submitted that a claim for the payment of a site 
allowance could only be satisfied when the requirements 
of the Principles had been met by the application of the 
criteria set down by the Australian Conciliation and 

Arbitration Commission in the Sapri case (print F1957). 
An Applicant's failure to address the claims within those 
parameters would result in the onus not being 
discharged. The Respondents also drew support for an 
argument that the Electrical Contracting and Lift 
Industry Awards already provide for the disabilities of 
construction in the wage structure and industry 
allowances from a decision of Salmon C., as a member of 
the Full Bench of the Commission in the matter 
concerning an appeal against an order for the provision 
of a site allowance on a building project at Crawley 
[Milec Electrical Services and Another v. AMWSU and 
ETU (67 WAIG 331)]. 

Exhibit 1 tendered by the Applicant Unions details a 
sample of site allowances ratified by this Commission 
following agreement between the AMWSU and ETU on 
the one hand and the electrical contractors and 
companies engaged in lift installation and maintenance 
on the other. The information provided covers the period 
from 1985 to 1987. Those agreements on the payment of 
site allowances were found to conform with the 
principles enunciated by the Commission on Court 
Session in State Wage Cases over the period. It is to be 
noted that several of the companies, the Respondents in 
matters CR324 and CR319 of 1987 were, on a number of 
occasions, party to the agreements with the Applicant 
Unions detailed in Exhibit 1. From those agreements it is 
clear that for each particular project there was consensus 
between the parties that the relevant award did not 
adequately compensate the special factors or disabilities 
experienced on construction. Furthermore, in line with 
the submission from the Respondent Companies in the 
instant matters it must be accepted that those agreements 
satisfied the criteria set down in the Sapri case for that is 
the basis on which it is argued that the present claims 
must proceed. 

Turning to the projects at 16 St George's Terrace and 
at the University of Western Australia, both have been 
the subject of consideration by the Australian Concilia- 
tion and Arbitration Commission for the payment of site 
allowances under the National Building Trades 
Construction Award (No. C8063 of 1987 and No. C8064 
of 1987 respectively). Determination of claims for 
building tradesmen with the payment of an entitlement 
established that these projects come within the pattern 
required under the application of the Sapri case criteria 
and thereby satisfied the Principles of Wage Fixation. 
But there is in respect to building tradesmen. However, 
the projects themselves cannot take on a different 
dimension when the claims for electrical and metal 
tradesmen are considered unless there is a fundamental 
difference between the basis on which wages and 
allowances are structured for these workers and for 
building tradesmen; or that their role on the project is so 
much different from that of the building tradesmen. It is 
not the case with respect to the wage structure at least for 
the Metal Trades (General) Award No. 13 of 1965, the 
Electrical Contracting Industry (Construction and 
Servicing) Award No. 10 of 1979 and the Refrigeration 
and Airconditioning Industry (Construction and 
Servicing) Award No. 10 of 1979 when considering 
construction work, the payment of industry allowances 
and the incidents of site allowances. The position con- 
cerning the Lift Industry Award does not appear to be 
as clear cut. The industry allowance prescribed under 
that award has a development different from that which 
can be traced through that line from which the Metal 
Trades and Electrical Industry Awards evolved. Indeed, 
as Salmon C. noted in matter No. 1084 of 1986, the 
industry allowance is paid at the rate of $77.(X) per week. 
However, he did not venture a comment on the applica- 
tion of a site allowance other than to observe that in the 
first instance when the claim, the subject of that appeal 
was considered, nothing had been submitted to explain 
why the on-site disabilities were of a kind not already 
compensated for in the provisions of the Lift Industry 
Award. It is to be noted that from the information set out 
in Exhibit 1 that the Respondent Company in this 
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hearing has agreed to the payment of a site allowance on 
a previous occasion, presumably accepting that the 
industry allowance did not accommodate the special 
factors or disabilities encountered on that project. 

I cannot accept that the payment of the industry 
allowance under the Lift Industry Award prevents con- 
sideration of a claim for the payment of a site allowance. 
However, because of the particular nature of the 
industry allowance, it could well be that in some circum- 
stances a different threshold to that under the Electrical 
Contracting and Metal Trades Awards has to be estab- 
lished before a site allowance is payable. This may be 
dependent on the type of construction and the conditions 
that prevail on-site at the time the instaUation of the lift 
occurs. I cannot make a finding as to these issues on the 
claim with respect to the contract by Johns Perry Lifts at 
16 St George's Terrace, as at the time of hearing and 
when inspections were undertaken, no work had 
commenced on the lifts. 

The project at 16 St George's Terrace was considered 
to be "a bit marginal" with respect to the payment of a 
site allowance to building tradesmen, but after con- 
sidering all factors, an amount of 55 cents per hour was 
determined in lieu of all special rates. This Commission 
undertook an inspection of the site and those factors 
identified by Palmer C. in matter No. C8063 of 1987 
continued to be relevant. The focus of the electricians' 
claim involves the level of disabilities occasioned by the 
logistics of the refurbishing programme in a partially 
tenanted building which remains accessible to the public. 
There is said to be an additional burden associated with 
transporting material to work areas and the performance 
of duties in somewhat confined spaces. The electricians 
engaged on general power and light installations work 
with ceiling fixers in areas being refurbished and on the 
new construction on the front of the building. On 
occasions windows have not been refitted and some 
cutting of insulation mater? associated with the 
installation of air-conditioning ducting takes place in the 
work area. From the inspection it is apparent that there is 
some overlap of trades on various floors as co-ordination 
of the refurbishing programme is organised. Although 
the work areas are generally clear, some debris remains 
for cleaning up even when electrical and air-conditioning 
installations take place. This was the case during 
inspections and it would be unusual if that did not 
reoccur in refurbishing the 12 floors of office space 
under the programme of progressing three floors at a 
time. Of itself that does not create a significant disability. 
However the over-riding consideration with respect to 
electricians and metal tradesmen is the tightness of the 
site, inherent problems caused by the interface of the 
public and tenants in the building and the requirement to 
manhandle material. In the light of all factors submitted 
by the Applicant Unions, and after an assessment of the 
information presented by witnesses from the Respondent 
Companies, I have formed the view that the particular 
nature of the project warrants the payment of a site 
allowance as the disabilities experienced by electrical and 
metal tradesmen are not comprehended under the 
awards. As stated previously, I am not prepared to 
accede to the Unions' claim at this time with respect to 
employees who have yet to attend the site to work on the 
lifts. 

The project, the construction of the School of 
Architecture, University of Western Australia, has a 
value of $2.9 million. It comprises a three-level 
development and conforms with the style of other 
buildings in that area of the campus. Again, this project 
was the subject of the determination of the site allowance 
of 55 cents per hour for building tradesmen and was 
inspected by this Commission for the purposes of the 
claim by electrical and metal tradesmen. 

Electricians employed by the contractor providing 
power and lighting installations came on site at the 
commencement of the project. They have been engaged 
on connecting services to existing supplies, laying 
conduit, and working beside the building tradesmen 

while wiring the project. Metal tradesmen are installing 
eight air-conditioning units, chilled water and hot water 
pipes, a small boiler, boiler flue and compressed air 
pipes. The disabilities experienced by both groups of 
tradesmen stem from the location of the project in an 
excavated, sandy area with only one access and with con- 
struction activity that continues on floors above the work 
area occupied by the electrical and metal tradesmen. 
Construction of the upper floor causes the lower levels to 
be dark and wet. Artificial light is necessary. It was 
acknowledged that the site is not unduly cluttered. 
However the limited access to the site, down an incline 
onto a sandy base, causes additional manhandling of 
equipment. 

Mr Appleby, for the electrical contractor, submitted 
that the site was well organised and any disabilities being 
experienced were not extraordinary when considered in 
the context of construction generally. Mr Bibby, for the 
mechanical services contractor, argued that with respect 
to metal tradesmen who had come on site later than the 
building tradesmen for whom a site allowance had been 
granted, did not experience the disabilities for which that 
payment had been determined. The payment of a con- 
struction allowance under the Refrigeration and Air 
Conditioning Industry (Construction and Servicing) 
Award No. 10 of 1979 covered all the disabilities that 
could be anticipated in the course of the tradesmen's 
involvement on the project. However it was stated that, 
if in the event it was found that the payment of a site 
allowance was warranted, it should not be less than that 
granted to the building tradesmen. 

As was the case with the matter considered previously, 
the determination by the Australian Conciliation and 
Arbitration Commission establishes that, prima facie, 
the project comes within the pattern for which site 
allowances can be considered under the criteria set out in 
the Sapri case. It is clear that for the building tradesmen 
the handling of heavy limestone blocks was the signifi- 
cant factor in the determination of the allowance at the 
rate of 55 cents per hour. This factor is not relevant to the 
electricians' or metal tradesmen's claims. However I am 
satisfied that the disabilities identified on the inspection 
and spoken to by witnesses, warrants consideration 
beyond that payment accommodated under the 
tradesmen's construction allowance. The site is sandy 
and the work areas are prone to becoming wet under foot 
from rain and construction above the ground level. The 
layout of offices within the building makes it necessary to 
work in confined, dark and damp situations. Additional 
manhandling of equipment brought about by the limited 
access to the site adds to the disabilities. These factors 
would seem to impact electrical and metal tradesmen to a 
greater extent than to building tradesmen, although the 
latter experience the particular disabilities of handling 
limestone blocks. On balance, I consider that, as was 
submitted by one of the Respondent Companies, with 
the finding that a site allowance was warranted, it is just 
and equitable that in the circumstances it be at a rate 
determined for the building trades. 

Orders will issue in matters CR319 and CR324 of 1987 
for the payment of site allowances at the rate of 55 cents 
per hour for both in lieu of all special rates under the 
awards. The Order in matter CR324 of 1987 shall not 
apply to employees covered by the Lift Industry 
(Electrical and Metal Trades) Award No. 9 of 1973. 

Appearances: 
Mr L. Benfell on behalf of the Electrical Trades Union 

of Workers of Australia (Western Australian Branch), 
Perth. 

Mr M. McArthur on behalf of the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia. 

Mr B. Appleby on behalf of W. J. Green and Company 
and Milec Electrical Services. 

Mr S. Bibby on behalf of Envar Pty Limited, Direct 
Engineering Services and Johns Perry Lifts. 
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WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Worker and Shipwrights Union 
of Western Australia 

and 
WJ. Green and Company and Envar Pty Ltd. 

No. CR319 of 1987. 

Electrical, 
Refrigeration 
and Mechanical 
Tradespersons 

Electrical 
Contracting 

COMMISSIONER W.S. COLEMAN. 
8th day of October 1987. 

HAVING heard Mr L. Benfell on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, Mr M. McArthur on behalf 
of the Amalgamated Metal Workers and Shipwrights 
Union of Western Australia, Mr B. Appleby on behalf of 
W. J. Green and Company and Mr S. Bibby on behalf of 
Envar Pty Ltd and being satisfied that this matter 
conforms with the Principles enunciated by the Commis- 
sion in Court Session in matter No. 1195 of 1986, the 
Commission, pursuant to the powers conferred on it 
under the Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 and the Metal Trades (General) Award 
No. 13 of 1965, employees who are employed by the 
Respondent on the School of Architecture, 
University of Western Australia site, Perth shall be 
paid a site allowance of 55 cents per hour for each 
hour worked in lieu of payments for all special rates. 
This order shall take effect as from the beginning of 
the first pay period commencing on or after the 29th 
day of May 1987 and shall terminate on the com- 
pletion of the project. 

(Sgd.) W.S. COLEMAN, 
[L.S.l Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44 — reference of dispute. 

Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth and 

Amalgamated Metal Worker and Shipwrights Union 
of Western Australia 

Union of Western Australia, Mr B. Appleby on behalf of 
Milec Electrical Services and Mr S. Bibby on behalf of 
Direct Engineering Services and Johns Perry Lifts and 
being satisfied that this matter conforms with the 
Principles enunciated by the Commission in Court 
Session in matter No. 1195 of 1986, the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, notwithstanding the provisions of the 
Electrical Contracting Industry Award No. R22 of 
1978, the Air Conditioning and Refrigeration 
Industry (Construction and Servicing) Award No. 
10 of 1979 and the Metal Trades (General) Award 
No. 13 of 1965, employees (with the exception of lift 
employees) who are employed by the Respondent on 
the 16 St George's Terrace site, Perth shall be paid a 
site allowance of 55 cents per hour for each hour 
worked in lieu of payments for all special rates. This 
order shall take effect as from the beginning of the 
first pay period commencing on or after the 29th day 
of May 1987 and shall terminate on the 31st day of 
August 1988. 

(Sgd.) W.S. COLEMAN, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 44. 

The Electrical Trades Union of Workers of Australia 
(Western Australian Branch), Perth 

and 
James Watt and Ralph M. Lee. 

No. C684 of 1987. 

ELECTRICAL CONTRACTING INDUSTRY 
AWARD 1979 No. R22 of 1978. 

Electricians Construction 

SENIOR COMMISSIONER G.G. HALLIWELL. 
4th day of November 1987. 

Correcting Order. 
PURSUANT to the powers conferred on it under the 
Industrial Relations Act 1979 hereby orders — 

That, the Order of the Commission in matter No. 
C684 of 1987 granting a site allowance to employees 
on the BP Kwinana Refinery Site be corrected by 
amending the effective date of the Order to 
commence on the 18th day of September 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.l Senior Commissioner. 

Milec Electrical Services and Others. 
No. CR324 of 1987. 

Electrical, Electrical 
Refrigeration Contracting 
and Mechanical 
Tradespersons 

COMMISSIONER W.S. COLEMAN. 
8th day of October 1987. 

Order. 
HAVING heard Mr L. Benfell on behalf of the Electrical 
Trades Union of Workers of Australia (Western 
Australian Branch), Perth, Mr M. McArthur on behalf 
of the Amalgamated Metal Workers and Shipwrights 
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UNIONS — 
Application for alteration 

of rules — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the United Furniture 
Trades Industrial Union of Workers, WA for altera- 
tion of registered rules. 

No. 1412 of 1987. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

10th day of November 1987. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements made thereunder have been 
complied with, I have this day registered an alteration to 
rules 14 to 16 inclusive, and rule 28 of the registered rules 
of the applicant organisation in the terms of the applica- 
tion as filed on 26 October 1987. 

(Sgd.) R.C. LOVEGROVE, 
Acting Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the Merchant Service 
Guild of Australia, Western Australian Branch, 
Union of Workers for alteration of registered rules. 

No. 840 of 1987. 

ROBIN COLBERT LOVEGROVE 
ACTING DEPUTY REGISTRAR. 

7th day of October 1987. 

Decision. 
HAVING read the application, there being no person 
desiring to be heard in opposition thereto, after con- 
sulting with the President, and upon being satisfied that 
the requirements made thereunder have been complied 
with, I have this day registered an alteration to rules 4, 5, 
7,8,9,11,12,13,14,15,16,18,20,21,22,23,28,33,34, 
35, 36 and 37 of the registered rules of the applicant 
organisation in the terms of the application as filed on 15 
July 1987. 

R.C. LOVEGROVE, 
Acting Deputy Registrar. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 62. 

In the matter of an application by the State School 
Teachers Union of WA (Inc) for alteration of rules 
8, 25, 27 and 30. 

No. 1523 of 1987. 

TREVOR JOHN POPE 
DEPUTY REGISTRAR. 

Decision. 
HAVING examined the application, there being no 
person desiring to be heard in opposition thereto, after 
consulting with the President, and upon being satisfied 
that the requirements of the abovementioned Act and the 
regulations made thereunder have been complied with, I 
have this day registered an alteration to rules 8, 25, 27 
and 30 of the registered rules of the applicant 
organisation. 

T.J. POPE, 
Deputy Registrar. 

Schedule. 
Rule 8.—Misconduct: That Rule 8 of the Constitution 

be amended by the insertion of a new subrule (b) to read: 
(b) Pending such appeal to Conference, any 

member found guilty of misconduct and expelled 
from the Union shall be entitled to nominate for any 
elected position within the Union for which 
elections will be held at the said Conference. Should 
the appeal to Conference be successful, the member 
shaU be entitled to participate in such elections. 
Should the appeal to Conference be unsuccessful, 
then the member's name shall be removed from any 
ballot paper issued at that Conference. 

Rule 8.—Misconduct: That Rule 8 of the Constitution 
be amended by renumbering subrule (b) as subrule (c). 

Rule 25.—Technical and Further Education (TAFE) 
Committee: That Rule 25 (b) of the Constitution be 
amended to read: 

(b) Technical and Further Education (TAFE) 
Committee shall consist of members of the 
Technical Education Division, made up of 
Technical Education Division members of 
Executive, TAFETA Executive member(s), and a 
representative from each of the Technical 
Education Division branches, with the power to co- 
opt individual expertise from any technical branch 
of the Union. 

Rule 27.—Conference: That Rule 27 (d) (iii) be 
amended to read: 

(d) (iii) Metropolitan: Delegates unable to claim 
expenses as listed in subrules (i) and (ii) 
above, attending Conference from within 
the metropolitan area, may claim expenses 
at the rate of $20.00 per day if they attend 
all sessions on the day for which expenses 
are claimed. 

Rule 30.—Election for Office: That Rule 30 (a) of the 
Constitution be amended by the addition of a new 
subrule (ii) to read: 

(ii) Only financial members of the Union shall be 
eligible to nominate for any office to be filled 
by election. 

and that existing subrules (ii), (iii) and (iv) be re- 
numbered accordingly. 

Rule 30.—Election for Office: That Rule 30 of the 
Constitution be amended by the insertion of a new 
subrule (g) to read: 

(g) All Union elections shall be counted by the 
exhaustive preferential method except for the 
election at Conference for multiple vacancies which 
shall be counted by the optional quota preferential 
method; 

and that the rest of the subrules of Rule 30 be re- 
numbered accordingly. 

30th day of November 1987. 
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CONFERENCES — Notation of — 

NUMBER — 
PARTIES COM- DATE MATTER RESULT 

MISSIONER 

Australasian Society of State Energy C761 of 1987 No con- Dispute re: 2nd tier Withdrawn 
Engineers, Moulders and Commission of Salmon C. ference increase 
Foundry Workers Western Australia Held 

Australasian Society of State Energy C815 of 1987 06/11/87 Dispute re: Classification Referred 
Engineers, Moulders and Commission of Salmon C. of Live Linesmen 
Foundry Workers Western Australia 

Australian Workers Union Bamboo Creek Mine C785 of 1987 29/10/87 Dispute re: Dismissal Referred 
Management Gregor C. 05/11/87 of a worker 
Pty Ltd 

Australian Workers Union Hamersley Iron C826 of 1987 04/11/87 Strike re: Seniority in Referred 
Pty Ltd Gregor C. Plant Production 

Section 
Australian Workers Union Hamersley Iron C881 of 1987 20/11/87 Dispute re: Issuance of Concluded 

Pty Ltd Coleman C. AWOL notices 
Australian Workers Union Hamersley Iron C898 of 1987 20/11/87 Dispute re: Manning and Concluded 

Pty Ltd Coleman C. cleaning 
Australian Workers Union Hill 50 Gold C841 of 1987 11/11/87 Dispute re: Strike over Concluded 

Mine NL Gregor C. piecework rates 
Brick, Tile and Pottery Humes Ltd C764 of 1987 No con- Dispute re: Withdrawn 

Union Salmon C. ference Superannuation 
Held 

Brick, Tile and Pottery Monier Ltd C770 of 1987 12/11/87 Dispute re: Concluded 
Union Salmon C. Superannuation 

Scheme 
Civil Service Association Chairman, Public PSA C12 of 1987 31/07/87 Dispute re: Method of Concluded 

Service Board Fielding C. payment at Crown 
Law Department 

Civil Service Association Chairman, Public PSA C18 of 1987 07/09/87 Dispute re: Reclassifica- Concluded 
Service Board Fielding C. tion of officers at 

Agriculture 
Department 

Civil Service Association Chairman, Public PSA C22 of 1987 06/10/87 Dispute re: Qualifications Concluded 
Service Board Fielding C. allowance to an 

employee 
Construction, Mining and Australian Mines and C649 of 1987 25/09/87 Dispute re: Union cover- Concluded 

Energy Workers Union Metal Association Gregor C. 30/11/87 age in Gold Mining 
(Inc) and AWU Industry 

Construction, Mining and Consolidated C856 of 1987 24/11/87 Dispute re: Bans on use Concluded 
Energy Workers Union Constructions Halliwell S.C. of front-end loaders 

Pty Ltd 
Construction, Mining and Hamersley Iron C825 of 1987 No con- Seniority of Engine Withdrawn 

Energy Workers Union Pty Ltd Gregor C. ference Drivers to Dampier 
Held Depot 

Construction, Mining and Mt Newman Mining C820 of 1987 03/11/87 Dispute re: Roster Concluded 
Energy Workers Union Co Pty Ltd Gregor C. penalties for supply 

trains 
Electrical Trades Union D.F. and J.S. Brown C360 of 1987 No con- Dispute re: Under- Concluded 

Electrics Martin C. ference payment of wages 
Held 

Federated Clerks Union Ambassador Manage- C842of 1987 18/11/87 Dispute re: Dismissal Concluded 
ment Services Kennedy C. 
Pty Ltd 

Federated Clerks Union Western Australian C587 of 1987 07/09/87 Dispute re: Employee's Concluded 
Egg Marketing Fielding C. severance pay 
Board 

Diane Garner Alcohol and Drug C255 of 1987 19/06/87 Dispute re: Long Concluded 
Foundation, Fielding C. service leave 
Australia 

Liquor Industry Employees Sail and Anchor C796 of 1987 02/11/87 Dispute re: Dismissal of Concluded 
Union Pub Brewery Kennedy C. a worker 

Meat Industry Employees Derby Industries Ltd C737 of 1987 19/10/87 Dispute re: Tally rates Concluded 
Union trading as Globe Gregor C. 

Meats Bunbury 
Meat Industry Employees E.G. Green and Sons C817 of 1987 19/10/87 Dispute re: Dismissal of Referred 

Union Gregor C. a worker 
Merchant Service Guild Port Hedland Port C264 of 1987 12/06/87 Dispute re: Broadbanding Concluded 

Authority Fielding C. for Port Control 
officers 

Miscellaneous Workers Hon Minister for C613 of 1987 10/09/87 Dispute re: Continuing Concluded 
Union Education Coleman C. 16/11/87 employment of a 

23/11/87 worker 
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NUMBER — 
COM- 

MISSIONER 
PARTIES MATTER RESULT 

Miscellaneous Workers 
Union 

Director of Nursing— 
Mon Repos Nursing 
Home 

Dispute re: Dismissal of 
a worker 

C758 of 1987 
Negus C. 

30/10/87 Referred 

Greenbushes Tin C738 of 1987 
Gregor C. 

TC6 of 1987 
Martin C. 

Dispute re: Pro rata long 
service leave 

Concluded 

Hon Minister for 
Education 

Dispute re: Promotions No con- 
ference 
Held 

Withdrawn 

Hon Minister for 
Education 

TC7 of 1987 
Martin C. 

Dispute re: Allowances 
for use of a motor 
vehicle 

No con 
ference 
Held 

Withdrawn 

Hon Minister for 
Education 

TC8 of 1987 
Martin C. 

20/11/87 Dispute re: Transfer of 
a Teacher 

Concluded 

The Chairman, 
Hedland College 
Council 

C605 of 1987 
Martin C. 

10/11/87 Dispute re: Contractual 
entitlements 

Concluded 

Bunning Bros 
Pty Ltd 

C835 of 1987 
Salmon C. 

09/11/87 Dispute re: Dismissal of 
a worker 

Referred 

Transport Workers Union Helmar Pty Ltd 
trading as 
Bakers Bun 

C819 of 1987 
Martin C. 

16/11/87 Dispute re: Production 
of documents 

Concluded 

PROCEDURAL DIRECTIONS 
AND ORDERS — 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 — further and better particulars and 

production of documents. 

The State School Teachers Union of Western Australia 
(Incorporated) 

and 
The Honourable Minister for Education. 

Nos. 590 and 591 of 1987. 

TEACHERS ACCOMMODATION ALLOWANCE 
AWARD 1982. 

Teachers Education 

COMMISSIONER G.J. MARTIN. 
11th day of November 1987. 

Order. 
WHEREAS application No. T5 of 1986, the cause of the 
abovementioned applications was determined by an 
Order of the Commission constituted by the Government 
School Teachers Tribunal on the 10th day of November 
1987 the Commission, pursuant to the powers conferred 
on it under the Industrial Relations Act 1979 hereby 
orders: 

That Applications 590 and 591 of 1987 be 
dismissed. 

(Sgd.) G.J. MARTIN, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 852 of 1987. 

Between Stephen Allan Roberts, Applicant and EHB Pty 
Ltd, Respondent. 

Order. 
WHEREAS an application was made by Stephen Allan 
Roberts in accordance with the Industrial Relations Act 
1979; and whereas the Applicant's submission was ex 
parte before me in Chambers, I the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby 
order — 

That the Respondent give discovery of and 
produce for inspection by the Applicant all 
documents in her possession or control relevant to 
or containing anything relative to the matters in 
issue in proceedings in matter No. 753 of 1987 
within 21 days of this date. 

Dated at Perth this 27th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

Industrial Relations Act 1979 
Section 27 (1) (o) — discovery and production 

of documents. 

Dorothy Maher 
and 

The Family Planning Association of WA Inc 
(including the Family Planning Welfare Association Inc) 

No. 861 of 1987. 

Bookkeeper and Health and 
Administration Duties Welfare Services 

COMMISSIONER S.A. KENNEDY. 
6th day of October 1987. 

Final Order. 
HAVING heard Mrs D. Maher, the Applicant in person 
and Ms P. Keeley (of Counsel), the Commission, 
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pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the remainder of Application No. 861 of 
1987, being for the discovery and production of 
documents pursuant to the Applicant's claim of 
unfair dismissal as filed in Application No. 55 of 
1987, which was dismissed for want of jurisdiction 
by way of an Order issued on 1 October 1987, is 
hereby dismissed and the Interim Order in Applica- 
tion No. 861 of 1987 which issued on 29 July 1987 
becomes the Final Order in this matter. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 861 of 1987. 

Between Dorothy Maher, Applicant and the Family 
Planning Association of WA (Inc), Respondent. 

Interim Order. 
HAVING heard Mrs D. Maher, the Applicant in person 
and Ms P. Keeley (of Counsel), the Commission, 
pursuant to the powers conferred on it under the 
Industrial Relations Act 1979, hereby orders — 

That the Respondent produce for inspection by 
the Applicant all Minutes of Executive Council 
Meetings held in the period from June 1986 to 
December 1986 inclusive and all Cheque Voucher 
Records from August 1983 to December 1986 being 
relative to the Applicant's claim of "employee" 
status pursuant to the Industrial Relations Act 1979 
in matter No. 55 of 1987, within four days of this 
date. 

Dated at Perth this 29th day of July 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1476 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Applica- 
tion No. 1475 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by the United 
Timber Yards, Sawmills and Woodworkers Employees' 
Union of Western Australia in accordance with the 
Industrial Relations Act 1979; and whereas the appli- 
cation was heard ex parte before me I, the undersigned 
Commissioner pursuant to the powers conferred upon 
me under the Industrial Relations Act 1979, do hereby 
order and direct — 

1. That the applicant shall forthwith serve a copy 
of Application No. 1476 of 1987, its accompanying 
statement and this order on Bunning Bros Pty Ltd 
and Others, respondents, with respect to the claim in 
matter No. 1475 of 1987. 

2. That an answer to the claim in matter No. 1475 
of 1987 filed with the Commission on 6 November 
1987, shall be lodged with the Commission and a 
copy thereof served on the applicant by 4.00 p.m. 
Wednesday the 18th day of November 1987. 

Dated at Perth this 10th day of November 1987. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1511 of 1987. 

In the matter of an Industrial Relations Act 1979 and in 
application for a reduction of the time in which an 
answering statement to Application No. 1510 of 
1987 is to be filed in the Commission. 

Order. 
WHEREAS an application was made by the Amalga- 
mated Metal Workers and Shipwrights Union of 
Western Australia in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me in Chambers, I, the 
undersigned Senior Commissioner pursuant to the 
powers conferred on me under the Industrial Relations 
Act 1979, do hereby order an direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1510 of 1987, its accompanying 
statement and this Order on Austral Insulation Pty 
Limited and Others. 

(2) That an answer to the claim in matter No. 
1510 of 1987, lodged with the Commission on 13 
November 1987 shall be lodged with the Commis- 
sion and a copy thereof served on the applicant by 
4.00 p.m. Thursday, 19 November 1987. 

Dated at Perth this 16th day of November 1987. 

(Sgd.) G.G. HALLIWELL, 
[L.S.] Senior Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1518 of 1987. 

In the matter of an Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 1517 of 1987 is to be filed in the 
Commission. 

Order. 
WHEREAS an application was made by Mr Neil A.M. 
Eaton in accordance with the Industrial Relations Act 
1979; and whereas the application was heard ex parte 
before me in Chambers, I, the undersigned 
Commissioner pursuant to the powers conferred on me 
under the Industrial Relations Act 1979, do hereby order 
an direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1518 of 1987, its accompanying 
statement and this Order on Powerline Australia 
Limited. 

(2) That an answer to the claim in matter No. 
1517 of 1987, lodged with the Commission on 13 
November 1987 shall be lodged with the Commis- 
sion and a copy thereof served on the applicant 
within seven days from the date upon which the 
documents mentioned in (1) above are served on 
Powerline Australia Limited. 

Dated at Perth this 17th day of November 1987. 

(Sgd.) S.A. KENNEDY, 
[L.S.] Commissioner. 

[L.S.] 
(Sgd.) O.K. SALMON, 

Commissioner. 
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BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1520 of 1987. 

In the matter of an Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to 
Application No. 1519 of 1987 is to be filed in the 
Commission. 

APPOINTMENT. 
IT IS HEREBY notified for general information that Mr 
John Carrigg has been appointed Registrar of the 
Western Australian Industrial Relations Commission 
with effect on and from 29 October 1987. 

WHEREAS an application was made by the Shop, 
Distributive and Allied Employees Association of 
Western Australia in accordance with the Industrial 
Relations Act 1979; and whereas the application was 
heard ex parte before me I, the undersigned 
Commissioner pursuant to the powers conferred upon 
me under the Industrial Relations Act 1979, do hereby 
order an direct — 

(1) That the applicant shall forthwith serve a copy 
of Application No. 1520 of 1987, its accompanying 
statement and this order on Boans Ltd and other 
named respondents to the Shop and Warehouse 
(Wholesale and Retail Establishments) State Award 
No. 32 of 1976, with respect to the claim in matter 
No. 1519 of 1987. 

(2) That an answer to the claim in matter No. 
1519 of 1987, filed with the Commission on 16 
November 1987 shall be lodged with the Commis- 
sion and a copy thereof served on the applicant by 
4.00 p.m. Friday 27 November 1987. 

Dated at Perth this 19th day of November 1987. 

(Sgd.) O.K. SALMON, 
[L.S.] Commissioner. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

No. 1524 of 1987. 

In the matter of the Industrial Relations Act 1979 and in 
the matter of an application for a reduction of the 
time in which an answering statement to Application 
No. 1523 of 1987 is to be filed in the Commission. 

WHEREAS an application was made by Electric Power 
Transmission and Others in accordance with the 
Industrial Relations Act 1979 and whereas I made such 
enquiries as I considered appropriate in the circum- 
stances of the case, now, I the undersigned Commis- 
sioner of the Western Australian Industrial Relations 
Commission pursuant to the powers conferred upon me 
under the Industrial Relations Act 1979 do hereby order 
and direct: 

1. That the applicants shall forthwith serve a copy 
of Application No. 1523 of 1987, its accompanying 
statements and this Order on the Amalgamated 
Metal Workers and Shipwrights Union of Western 
Australia and the Electrical Trades Union of 
Workers of Australia (Western Australian Branch), 
Perth. 

2. That an answer to the claim in matter No. 1523 
of 1987 filed with the Commission on the 16th day 
of November 1987 shall be lodged by the 
respondents thereto with the Commission and a 
copy thereof served on the applicants on or before 
12 noon on Wednesday the 18th day of November 
1987. 

Dated at Perth this 17th day of November 1987. 

(Sgd.) G.J. MARTIN, 
[L.S.l Commissioner. 

PROMOTION APPEALS — 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 93 of 1987. 

Between Mr R.P. Fearon, Recommended Applicant and 
Messrs S. Wilinski and R.D. Smith, Appellants. 

Before the Promotions Appeal Board. 
This 2nd day of October 1987. 

Position: 
Unit Attendant, Grade 2, Muja Power Station, State 

Energy Commission of Western Australia. 

Appearances: 
Mr N. Mitsopolous appeared on behalf of the State 

Energy Commission. 
Messrs S. Wilinski and R.D. Smith appeared on their 

own behalf. 

Decision. 
THE TASK of this Appeal Board is to ensure that the 
promotion goes to the person best able to carry out the 
duties of the position under review. 

On this occasion it is quite clear that all three parties to 
the appeal can carry out the duties of a Unit Attendant 
Grade 2. They have indeed all done so in an acting 
capacity. It is worthy of comment that there seems to be 
some misconception in the workplace that there is some 
special value in the length of acting experience, that is to 
say that it should be measured with 50 weeks outranking 
47 weeks. With respect, to follow that line would be to 
reintroduce seniority as a factor in the selection process 
— under another name. 

What is of interest about experience is the quality of 
that experience and the benefit one gains from it. On the 
evidence presented today — Mr Lancaster and his panel 
attempted to measure what had been gained from 
experience and they found that the recommended appli- 
cant Mr Fearon had superior knowledge and under- 
standing of the equipment at Muja and of his duties. 

Since Mr Fearon has the recommendation for 
promotion, the Industrial Relations Act requires the 
appellants to establish a better claim to the position — to 
demonstrate to the Board some superior efficiency, 
ability or aptitude. 

The Board has noted that all three parties to this 
appeal achieved the position of Auxiliary Plant 
Attendant at Muja in June or July 1985 and that the 
recommended applicant has had all of his experience at 
Muja. 

Having regard to all of the evidence placed before us, it 
is the unanimous view of this Board that neither of the 
appellants has been able to establish a better claim to the 
position than the recommended applicant so both 
appeals must be dismissed. 

(Sgd.) J.A. NEGUS, 
Commissioner, 

Chairperson. 



67 W.A.I.G 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 102 of 1987. 

Between Mr J.K. Kitchens, Recommended Applicant 
and Messrs G.R. Moir, D.E. Outred and R. 
Wakeley, Appellants. 

Before the Promotions Appeal Board. 
This 23rd day of October 1987. 

Position: 
Technical Specification Officer (Electrical) ROA C13, 

Midland, Westrail. 

Appearances: 
Mr O.J. Wood appeared on behalf of Mr Wakeley. 
Mr K. See appeared on behalf of Westrail and the 

recommended applicant. 
Messrs G.R. Moir and D.E. Outred appeared on their 

own behalf. 

Decision. 
THIS promotion appeal arises from what can only be 
described as a most unusual situation. 

It seems that for several years there has been a need for 
a person with a background in electrical trades to work 
on the proper classification, requisitioning and storage 
of electrical components and parts at the Midland 
Workshop. Prior to 1983 several tradesmen in succession 
had been seconded to a position known as Electrical 
Catalogue Officer (Temporary) and had performed the 
required duties. 

In July 1983, Mr Kitchens was seconded to the 
Cataloguing duties and he was thus placed in a position 
where he could pursue a particular interest in the NATO 
classification system; an interest he had first developed in 
1980. He continued in the temporary position until 
November 1986 when the role was transferred from the 
control of the Mechanical Branch of Westrail to the 
Supply Directorate. This transfer added to Mr Kitchens' 
abilities because he was then able to apply his computer 
expertise to the function of updating the computerised 
catalogues. Mr Kitchens' expertise was developed 
through his activities with his personal computer outside 
the workplace. 

In May 1987, senior Westrail management accepted 
the need for the Catalogue Officer's duties to be per- 
formed on a permanent basis and a new position was 
created with the title of Technical Specifications Officer 
(Electrical) Class 3; the position under review by this 
Board. To satisfy the stringent requirements of the 
Government in relation to job levels in the public sector it 
was necessary for Westrail to retitle and reclassify the 
vacant position of Steel and Projects Officer Class 5. 

When the newly created position was advertised in 
Weekly Notice No. 26, reference was made to the 
retitling and reclassification question. This caused Mr 
Wood to raise with the Board the provision of section 
80ZA (7) of the Industrial Relations Act 1979 which 
reads: 

(7) Where the office is one in which a vacancy has 
occurred no regard shall be had to service in an 
acting capacity in the office unless that service was 
prior to the occurrence of the vacancy. 

Mr Wood submitted that in light of the circumstances 
outlined above — there should be no regard taken for the 
experience in the duties gained by Mr Kitchens in an 
acting capacity. 

The Board has considered his point and takes the view, 
from an inspection of Westrail's file, that the situation is 
indeed as submitted by Mr See. Board members 
commented that it was unfortunate that the wording 
chosen for the advertisement of the vacancy in Weekly 
Notice No. 26 had led to an erroneous impression being 
formed by the applicants for the position. 
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More details of the unique history of the matter would 
have created a clearer picture. 

The picture that emerges from the foregoing and from 
the evidence is that Mr Kitchens has not acted in the 
vacant position as such, because the position and the 
vacancy were created simultaneously. By virtue of a 
purely fortuitous set of circumstances, he is the only 
party to this appeal who can claim to have demonstrated 
his ability to carry out the full range of duties of the 
vacant position. The appellants are well qualified and 
experienced employees, who would, in the fullness of 
time, be quite able to carry out the duties of the vacant 
position. They would, however, need a training and 
familiarisation period which might extend for up to two 
years before they could operate at the level of effective- 
ness which Mr Kitchens has already achieved. 

The advertisement for the position suggested that 
relevant tertiary qualifications would be a factor in the 
selection process. Both appellants have made much more 
progress in this area than the recommended applicant so 
it is readily understandable that they would lodge appeals 
for this vacancy. 

When one is made privy to all of the circumstances 
surrounding the filling of this position, it becomes quite 
clear that Mr Kitchens' unique and fortuitously gained 
experiences have equipped him to withstand any 
challenge for the promotion. It is indeed unfortunate 
that other applicants were confused and misinformed by 
the advertisement and by not being offered the courtesy 
of an interview with the selection panel. Members of the 
Board find it difficult to understand how such a basic 
tool of personnel management practice could be 
overlooked. 

The decision of the Board is that all appeals against Mr 
Kitchens' recommendation are dismissed. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner, 

Chairperson. 

BEFORE THE WESTERN AUSTRALIAN 
INDUSTRIAL RELATIONS COMMISSION. 

PAB No. 106 of 1987. 

Between Mr I.E. Meharry, Recommended Applicant 
and Mr P.G. Russell, AppeOant. 

Before the Promotions Appeal Board. 
This 19th day of October 1987. 

Position: 
Administrative Assistant (Sick Leave and 

Compensation) ROA Class 5, Midland, Westrail. 

Appearances: 
Mr K. See appeared on behalf of the Recommended 

Applicant. 
Mr P.G. Russell appeared on his own behalf. 

Decision. 
THIS HAS been an interesting and an extremely close 
contest. There is no doubt in the minds of Board 
members that both Mr Meharry and Mr Russell would be 
quite able to carry out the duties of the vacant office. The 
appellant has the unenviable task of convincing this 
Board that he has a better claim to the position than the 
recommended applicant. 

I turn now to a comparison of the claims made by the 
two parties to this appeal in relation to the criteria in the 
advertisement. 

In relation to personnel and timekeeping experience 
with knowledge of awards and personnel practices — we 
find the advantage lies with Mr Meharry. His experience 
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at Forrestfield was unsupervised and gave him know- 
ledge of compensation matters — knowledge which Mr 
Russell does not claim. 

It seems that Mr Russell has the advantage in written 
communications skills but not in relation to interactive 
skills. He is to be commended for choosing units of study 
designed to assist him to overcome deficiencies which he 
may feel in that area. 

Mr Russell has a distinct advantage in the way of 
completed studies but these are a factor in the selection 
process — not an essential criterion according to the 
advertisement. In the fullness of time — Mr Russell's 
academic pursuits will stand him in good stead in 
eventually seeking higher level Westrail promotions. 

Our task today is to rule on who is best able to fill this 
vacancy. Mr Horn's evidence is crucial to our decision — 
on oath he has testified to an apparent lack of capacity 

for some tasks by Mr Russell. He spoke of necessity for 
supervision, problems with verbal communications and 
of mistakes being made — those statements were not 
challenged in cross examination. That evidence has 
tipped the balance in Mr Meharry's favour and led us to 
the unanimous decision that Mr Russell's appeal must be 
dismissed. 

Mr Meharry might be well advised to put his plans for 
a study programme into early effect — because in the 
current climate he will find further progress up the 
promotional ladder even more difficult than this first 
small step. 

(Sgd.) J.A. NEGUS, 
[L.S.] Commissioner. 

PUBLIC SERVICE — Reclassification appeals — 

PSA 925/85 
PSA 926/85 
PSA 927/85 
PSA 12/86 
PSA 51/87 
PSA 63/87 
PSA 64/87 
PSA 65/87 
PSA 66/87 
PSA 67/87 
PSA 68/87 
PSA 99/87 
PSA 194/87 
PSA 306/87 
PSA 342/87 

PSA 361/87 

PSA 375/87 

PSA 383/87 

PSA 411/87 

PSA 433/87 
PSA 548/87 
PSA 627/87 
PSA 628/87 
PSA 629/87 
PSA 767/87 
PSA 818/87 

PSA 823/87 
PSA 829/87 

PSA 983/87 
PSA 984/87 
PSA 986/87 
PSA 987/87 
PSA 1019/87 
PSA 1020/87 
PSA 1026/87 

Joan Elaine ANDERSON 
Margaret Lynne BIRKELUND 
Halina Teresa SCHILLER 
Sandra Maud HOPKINS 
Edward CLOUGH 
James ADAIR 
Peter Leslie CARTER 
Garry Kim HARDIE 
Neil Steven HARDING 
Peter John MITCHELL 
Richard Wayne STEVENSON 
Phillip Edward WHYTE 
Martin BLUMS 
Timothy John JOHNSON 
Denis Howard REARDON 

John SCHOKKER 

Gloria Wilma ROBINSON 

Mirrella BULFER 

Bortolo Angelo VELETTA 

Josephine Christine MORGAN 
John Robert SPICER 
Vernon Gerard RICHARDS 
Martin Keith JACKSON 
Sharon Patricia WAKE 
Robert John EVANS 
David Gregory NOLAN 

John RIGG 
Kim CRAKE 

Gilbert Charles VINER 
Gerald Hamilton BROMFIELD 
Robyn Anne VERNON 
Diane Margaret DEWING 
Ian James DYER 
John Francis MALLON 
Toni M. MCALLAN 

0054574 
0054550 
0054562 
P026529 
122920 
0057459 
0057484 
0057472 
0057447 
0057435 
0057460 
0055797 
029750 
011756 
0064762 

0184226 

0056042 
0062273 
0055610 
0055608 
0055943 
0005162 
0070178 

0021751 
0063939 

167642 
0154970 
0056005 
0054641 
0056730 
0056741 
0063848 

Decision 

Reclassified Level 3 
Reclassified Level 3 
Reclassified Level 3 
Conceded Level 5 
Withdrawn 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Withdrawn 
Withdrawn 
Conceded Level 2, 
Service Co-Ordinator 
Conceded Level 4, 
Training and Development 
Officer 
Conceded Level 3, 
Registrar 
Conceded Level 2, 
Personal Secretary 
Conceded Level 2, 
Clerk 
Dismissed 
Conceded Level 5 
Withdrawn by Leave 
Withdrawn by Leave 
Dismissed 
Withdrawn 
Conceded Level 2, 
Recordist 
Withdrawn 
Conceded Level 2, 
Personal Secretary 
Dismissed 
Conceded Level 6 
Dismissed 
Dismissed 
Dismissed 
Dismissed 
Withdrawn 

*With effect from the beginning of the first pay period commencing on or after the Effective Date. 
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Appeal 
No. Name Item No. Decision 

Effective 
Date* 

PSA 1079/87 Stuart John BLIGHT 0076170 Conceded Level 3 01/11/85 
PSA 1132/87 Jennie Leanne MITCHELL 0065780 Conceded Level 2, 

Accounting Officer 
01/11/85 

PSA 1196/87 Keith Anthony HANNAH 0054495 Withdrawn by Leave 
PSA 1217/87 Michael Joseph KEHOE 0005198 Withdrawn 
PSA 1220/87 Jeffrey Clinton BURNETT 0058920 Reclassified and Retitled 

Level 3, Senior Clerk 
01/11/85 

PSA 1260/87 Reginald Patrick JOLLY 0052255 Withdrawn by Leave 
PSA 1297/87 Craig Lambert BOWERS 0119647 Conceded Level 3, 

Senior Astronomical Officer 
01/11/85 

PSA 1298/87 Peter JEKABSONS 0119593 Conceded Level 2, 
Astronomical Officer 

01/11/85 

PSA 1299/87 Mark Robert KEMPIN 0119672 Conceded Level 2, 
Astronomical Officer 

01/11/85 

PSA 1300/87 Peter John TOWNSEND 0119568 Withdrawn by Leave 
PSA 1301/87 Arie Jan Bertus VERVEER 0119570 Retitled Senior Technical 

Officer 
18/11/87 

PSA 1302/87 Stephen Ronaldson EWING 0119659 Withdrawn by Leave 
PSA 1303/87 Carmel Maria BORG 119684 Reclassified and Retitled 

Level 2, Administrative 
Assistant 

01/11/85 

PSA 1304/87 Jeffrey Patrick JOHNSTON 0119660 Conceded Level 2, 
Astronomical Officer 

01/11/85 

PSA 1305/87 Lloyd Peter WALSH 0119611 Conceded Level 2, 
Astronomical Officer 

01/11/85 

PSA 1332/87 Luisa Carmela HALLIDAY 0083756 Conceded Level 2 06/06/86 
PSA 1544/87 John JOHNSTONE 0054900 Retitled by Consent, 

Wills Officer 
16/11/87 

PSA 1545/87 Kenneth Philip CRAWFORD 0058488 Retitled by Consent, 
Wills Officer 

16/11/87 

PSA 1546/87 Steward Wayne DAVIES 0058506 Retitled by Consent, 
Wills Officer 

16/11/87 

PSA 1598/87 Diane Rosemary SMITH 0039305 Withdrawn 
PSA 1616/87 Geoffrey Alan ENKEL 0167083 Dismissed for Want of 

Prosecution 
PSA 1689/87 Robert Mark RAKICH 0055803 Withdrawn by Leave 
PSA 1695/87 Max Roy ANDERSEN 0055396 Withdrawn by Leave 
PSA 1745/87 Geoffrey Ian GELL 0055578 Dismissed 
PSA 1748/87 Gerard Majella SHERIDAN 0058476 Retitled by Consent, 

Wills Officer 
16/11/87 

PSA 1757/87 Susette Judith POW 0028290 Conceded Level 6 01/05/87 
PSA 1831/87 Meredith May HARVEY 0055955 Dismissed 
PSA 2189/87 Richard Loudon PURDON 260 Conceded Level 7 21/09/87 
PSA 2190/87 Geoffrrey William COSTELLO 262 Conceded Level 6 21/09/87 
PSA 2192/87 Edward Francis DRAKE 134 Conceded Level 4 01/06/87 
PSA 2193/87 Paul Anthony SLATTERY 138 Conceded Level 4 01/06/87 
PSA 2231/87 Graeme Alfred WEEKS 423 Withdrawn by Leave 

*With effect from the beginning of the first pay period commencing on or after the Effective Date. 

57841-12 
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NOTICES — 
Union matters — 

No. 1400 of 1987. 

NOTICE is given of an application by a society known as 
"The Association of Professional Engineers, Australia 
(Western Australian Branch) Organisation of 
Employees" to register as an organisation of employees 
in accordance with the Industrial Relations Act 1979. 

The name of the proposed new organisation is to be 
"The Association of Professional Engineers, Australia 
(Western Australian Branch) Organisation of 
Employees". 

The rules of the proposed new organisation relating to 
the qualification of persons for membership of the 
organisation are as follows. 

Constitution. 
3. (a) The following persons shall be eligible for 

membership of the Organisation:— 
(i) any person temporarily, permanently or 

usually employed within Western Australia or 
in any place where the Act applies on a full-time 
or part-time basis for hire or reward in or in 
connection with the industry or vocation or 
craft of engineering provided that: 

(a) he or she is or has been a Corporate 
Member or Graduate Member of the 
Institution of Engineers, Australia or 

(b) he or she has passed the prescribed 
examinations for or is the holder of 
qualifications published by the Institu- 
tion of Engineers, Australia, as granting 
eligibility for Graduate or Corporate 
Membership of the said Institution, or 

(c) the Committee has received written 
notification from the Institution of 
Engineers, Australia, that the qualifi- 
cations of the applicant would render 
the applicant eligible for Graduate or 
Corporate Membership of the said 
Institution. 

(ii) any other person whether employed in the 
industry of engineering or not who is or here- 
after becomes an officer of the Organisation 
and admitted as a member hereof. 

(b) Provided that the following persons shall not be 
eligible for membership of the Organisation:— 

(i) any person who is eligible for membership of 
the Hospital Salaried Officers Association of 
Western Australia (Union of Workers) at the 
date of registration of the Association of 
Professional Engineers, Australia (Western 
Australian Branch) Organisation of 
Employees. 

(ii) any person who is eligible for membership of 
the University Salaried Officers Association of 
Western Australia (Union of Workers) at the 
date of registration of the Association of 
Professional Engineers, Australia (Western 
Australian Branch) Organisation of 
Employees. 

(iii) any person employed under the provisions of 
the Public Service Act 1978 as that Act was 
constituted on the 1st day of July 1987. 

This matter has been listed for hearing before the Full 
Bench on 9 February 1988. 

A copy of the rules of the proposed new organisation 
may be inspected at my office, 815 Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 

object to the apphcation may do so by filing a notice of 
objection in accordance with regulation 95 of the 
"Industrial Relations Commission Regulations 1985". 

Dated at Perth this 25th day of November 1987. 

T.J. POPE, 
Deputy Registrar. 

No. 1503 of 1987. 

NOTICE is given of an application by the Construction, 
Mining and Energy Workers' Union of Australia — 
Western Australian Branch under the Industrial 
Relations Act 1979 for an alteration to rule 4 — 
Eligibility for Membership. 

The proposed amendment would result in subrule (1) 
of rule 4 reading as follows — 

The Union shall consist of an unlimited number 
of persons employed, or usually employed in the 
State of Western Australia as:— 

Carpenters and/or joiners (including ships' 
carpenters and joiners, carpenters employed on 
jetties, and wharves, dams and bridges) and joinery 
assemblers and roof tile fixers and wall and ceiling 
fixers, 
and 

Bricklayers, stoneworkers, stonemasons, marble 
masons, 
and 

Stone, marble or slate polishers, stone, marble or 
slate machinists and stone, marble, or slate sawyers 
and labourers in the industry of monumental 
masonry, 
and 

Foreman, subforeman or apprentices to or in any 
of the foregoing trades provided that no foreman 
tradesman or subforeman tradesman (except acting 
foremen tradesmen or acting subforemen 
tradesmen) who is eligible for membership of the 
Foremen (Government) Industrial Union of 
Workers, WA as at the 11th day of December 1986 
shall be eligible for membership of the Union 
and 

Such other persons who have been elected 
Officers of the Western Australian Carpenters and 
Joiners, Bricklayers and Stoneworkers Industrial 
Union of Workers or were employed by that Union 
as at the date of registration of this Union except 
such persons who are eligible for membership of the 
Federated Clerks' Union of Australia Industrial 
Union of Workers, WA Branch as at the 11th day of 
December 1986 and whose major and substantial 
duties are clerical. 

(My emphasis) 
This matter has been listed for hearing before the Full 

Bench on 15 March 1988. 
A copy of the rules of the organisation and the 

proposed alteration may be inspected at my office, 815 
Hay Street, Perth. 

Any organisation registered under the Industrial 
Relations Act 1979, or any person who satisfies the Full 
Bench that he has a sufficient interest, or desires to 
object to the application may do so in accordance with 
Regulation 98 of the Industrial Relations Commission 
Regulations 1985. 

Dated at Perth this 30th day of November 1987. 

T. POPE, 
Deputy Registrar. 


